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The case of Pulling et al v. Public Trustee' illustrates at
least two interesting points': firstly, that . the New Zealand
statute does not extend to grandchildren, and that they, like
illegitimate children, could not claim relief under its provisions ;
and secondly, that in interpreting a testator's moral duty the
court will not hesitate to weigh the moral virtue of a bequest
to charity when the latter is done at the expense of depriving
children of proper maintenance and support. Reed J. declared :
A bequest to charity is very fitting in the case of a testator-who
has ample means and can make such bequest without inflicting hardship on his own family, but when hardship is inflicted by an undue
proportion of a testator's estate being disposed of in this manner,
the Court, I think, will not feel at all hampered in making such
provision as is considered fitting for the maintenance and support of
those morally entitled to the testator's bounty. 2

Two decades after the Act was put on the statute books,
Chapman J. in the case of G'ardiner v. Boag3 was able to look
back and say
As the law stands and as it has been administered it is a law
which has in a very small percentage of the total number of testamentary dispositions made a very moderate deduction from the other
wise plenary testamentary authority of the subject, but within that
small percentage of instances it has afforded the appropriate remedy
in a very large number of cases of injustice or' inadvertance 4

In this case, a separation took place between a husband and
his third wife, and a settlement was made upon her and her
children, the deed containing a covenant by her that in the
event of his decease she would take no steps nor be a party,
directly or indirectly, to any proceedings to obtain any further
or other sum from his estate under The Family Protection Act
or , any other Act. The husband who left an estate worth over
£46,000 made no provision for her or for her children by his
will, and an originating summons was taken out by her, asking
* The first part of this article . appeared in the April, 1940, issue of the
REviEw at pp . 261 ,$' . It should, perhaps, be noted that the extensive
quotations from the authorities in this and the preceding part of the
article are reproduced for the - benefit of those mémbers of the profession
to whom the reports referred to may not be accessible-En .
'[19221 N .Z.L .R . 1022.
2 Ibid., at p . 1029 .
3 [19231 N .Z.L .R . 739 .
4Ibid., at p . 746 .
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provision for herself, her son and her daughter . In opposition
it was argued that the widow had contracted herself out of the
benefits of the Act.
A question of great public importance thus arises -namely,
whether a wife or other person primarily entitled to the benefit of the
Act can deprive herself or himself of that benefit by means of a
contract with the person who afterwards becomes the testator

To this question the Court made a very emphatic reply in the
negative, holding that the statute "is a declaration of State
Policy, and that, as such, it is paramount to all contracts."'
And further,
A certain jurisdiction is given to the Court, implying a right in
the person described in the Act. to take advantage of it, and it is
found that that right cannot be surrendered or abrogated . That
right is to appeal to the discretion of the Court ; and in my opinion
the policy of the State requires that no contract shall prevent the
party from making the application or the Court from adjudicating
upon it .,

The Court therefore ordered that an allowance should be made
in favour of the testator's widow and daughter, but not in
respect of his son, who was an able-bodied man .
The same point came before the full Court, consisting of
Stout C.J., Sim J., Hosking J., and Stringer J., in the case of
Parish v. Parish and others,& in order to obtain a reconsideration
of the law as laid down in Gardiner v. Boag. A testator had left
an estate amounting in all to £21,385. He made testamentary
instruments, and the amount left to his widow was C1,000, the
other property to be paid to his children . The widow made
an application to the Court for increased maintenance. To that
the persons interested under the will replied that prior to the
testator's marriage with the plaintiff, the parties signed a deed
whereby the plaintiff covenanted that in consideration of the
testator making a will leaving her 2400, she would not make
any further claims on the testator's estate after his death . The
testator carried out his part of the contract, but the widow,
after her husband's death, applied to the Court for an order
under the Family Protection Act. It was contended for the
children that the agreement was a bar to any claim by the
widow. But the Court again made it abundantly clear that a i
at p . 742, per Chapman J .
at p . 745 .
at p . 746.
8119241 N .Z.L .R . 307 .

s Ibid .,
Ibid .,
7Ibid .,
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purported to abrogate the inalienable right to
support out of the testator's estate granted by
void, whether it was made before or after
C.J., analysing the purpose of the Act, _ said :

It has to be kept in mind what the statute is . It is in effect, an
Act limiting the power of testamentary disposition . In almost every
civilized State testamentary disposition has been controlled or limited .
And in New Zealand this statute was passed to provide for family
maintenance, and to provide for such if a person dies leaving a will
"without making adequate provision for the proper maintenance" of
such persons as are named in the statute . To allow agreements made
many years before the statute to operate cannot, in my opinion, be
held valid . The testamentary power is limited by the Act, and it
cannot be extended by private agreement .9

Regarding the object of the legislation, the following remarks
by Sim J. and Hosking J. respectively, are of interest to the
present inquiry
The object of that legislation is to prevent a testator, when
exercising his testamentary power, from leaving his wife and children
without proper maintenance and support, That is a matter which
concerns not only the wife and children of the testator, but also the
public, for if the wife and children are left destitute they may become
dependent on charitable aid and in this way a burden on the State1 0
The unrestricted power of testamentary disposition which a
testator possessed over his estate had been found capable of being so
exercised by a husband or wife as to leave the other of them as well
as his or her children without adequate maintenance, although the
estate left was sufficient to have enabled such a provision to be made .
So the Act of 1900 was passed. . . . The Act applies only to those
who leave wills and seeks to accomplish its purpose not only by any
direct limitation of a testator's power of disposition nor by any
express declaration that those persons who are within the scope of
Part II shall be entitled to any given portion of his estate, but it
effects its purpose indirectly by enabling the prescribed court to interfere with and override a testator's dispositions on due application
made by or on behalf of those persons who are within the scope of
the Act . The result is that the exercise of testamentary power is
subject to the control of the Court where wife, husband or child of
the testator has been left without adequate provision made in the
will for his or her maintenance and support . The purpose of the Act
is to ensure adequate provision to such of those dependents as the
Court determines to be deserving of it. In this way the testamentary
power of disposition is limited so that if a testator presumes to exceed
the limit the Court may to that extent override and nullify his
dispositions. The Act proceeds on the footing that it
the duty of
a person who is unwilling to allow his estate to be divided by law, as

is

Ibid., at p . 312 .
10 Ibid., at p . 314.
9
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upon an intestatcy, but desires to dispose of it by will, to make the
required adequate provision in the will for the persons mentioned so
far as his estate will allow . The Act enforces this duty by enabling
the Court to ignore the dispositions of the will if the testator neglects
to observe the duty. And not merely that, but I think it is not
innacurate to say that the Act also guards the interests of the
individual persons within its scope, and serves to protect the public
by preventing those persons from being thrown. upon the rates in
cases where the testator might have provided for them . On the foregoing view of the Act it is not, in my opinion, competent for any
testator to contract himself out of this duty, nor for a wife, husband
or child to renounce the benefits conferred on them, not only in their
own interests but in the interests of the public as well ."

The Court therefore held the agreement void and granted the
widow an increased allowance out of the estate.
In a sense, Parish v. Parish and others is a milestone in
the development of the judicial interpretation of the Act, for it
indicates a complete and final acceptance of and submission to
the duties imposed by the statute upon the citizens and the
courts . No more talk now of the sanctity of the will . One speaks
now of the omnipotence of the legis'ation in question and of
the limited privileges of testamentary disposition which still
remain to the individual .
In Welsh v. Mulcock," the testator died leaving twelve
children surviving him and an estate of over £20,000. Under
his will he divided his estate largely among ten children, and
left the applicant, who was a daughter, somewhat over £10 .
The applicant had remained on her father's farm, assisting him
until she was thirty-one years of age, when she married. Her
father told her that if she married Welsh, he would leave her
nothing. The applicant received £382 from her mother's estate,
and with this she bought a farm, which was valued at the
time of the testator's death at £4,700 . It was however subject
to a mortgage for £1,800 . The applicant and her husband
farmed this land, and had no other resources. The applicant
was in bad health . When the application came before Mr.
Justice Adams, he made an order that the residuary estate of
the testator, to the extent of £1,000, was to be charged with
the incidence and burden of the order to meet any payments
to be made under any further order the Court might make for
the maintenance and support of the applicant. From this order
the applicant appealed to the Court of Appeal, where the appeal
was heard by a full Court, consisting of Hosking, Herdman,
11Ibid., at p . 316 .
12 [1924] N .Z .L .R. 673 .
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Salmond and Reed JJ. The Court of Appeal varied - the order
appealed from by directing that the applicant should forthwith
receive the lump sum of £1,000 out of the testator's estate .
The important point considered in this case was whether the
Court, had power to make a suspensory order of the kind-- made
by Adams J. As to this, Salmond J. declared, `apparently with
the approval of the rest of the Court,

I do not think there is any jurisdiction to make suspensory orders
of this description . The result of such an order is a compulsory
suspension pro tanto of the administration of the testator's estate for
an indefinite period, with intent that at any time -after the death of
the deceased an order under the Family Protection Act may be
applied for, not on the basis of the circumstances as existing at the
death of the testator, but on the basis of subsequent events . This
seems to me to be contrary to the purposes, the policy and the provisions of the Act . A short period of limitation is expressly imposed
by the Act on the making of applications under it ; but by this device
of suspensory orders that period is indefinitely extended to the prejudice of the administration and winding ûp of the estate and the
final ascertainment of the rights of the beneficiaries under the will .
Moreover, the moral duty of the testator to make provision for the
proper maintenance of his family can only be ascertained by reference
to the facts as existing at the date of his death, including, of course,
among such facts, the reasonable probabilities as to future changes
of circumstances . In conflict with this principle, a suspensory order
contemplates a final order for maintenance based not on the circumstances which exist at the testator's death, and by reference to which
alone his duty to his family can be determined, but on a different
state of circumstances coming into existence during an indefinite
period after his death . If, having regard to the facts at the date of
death, the testator has fulfilled his whole duty to his family, no order
under the Act can be made then or at any time thereafter . If, on the
contrary, the testator, having regard to such facts, has failed in his
duty to any member of his family, the claimant is there and then
entitled to a final order in his favour . The provision made by such
an order cannot be subsequently increased, although it may be
reduced or cancelled under the express and perhaps illogical provisions
of s. 33 (13) of the Act. The provision so made for a dependent is
not necessarily an immediate provision to which that dependent is
presently entitled in possession. It may be a provision taking effect
in the future, as in the case of the order made by the Court of
Appeal in E. v. E. (34 N .Z .L .R . 785 ; 17 G.L .R . 620 (sub nom De
Renzi v . De Renzi) ) . In that case a special sum was ordered to be .
set aside and invested, the income to be paid to the testator's widow
during her life (who was already entitled to the whole estate under
the will), and after her death to the testator's daughter as a provision
for her maintenance under the Family Protection Act . : Such settlement orders, inasmuch as they amount to an actual and present
exercise of the jurisdiction to make future provision out . of the estate,
are essentially different from those merely suspensory orders to which
the observations made by me relate13
13Ibid., at p . 687.
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Reed and Hosking JJ . concurred without comment in the
judgment of Salmond J, while Herdman J. wrote a separate
judgment. The unmistakeable meaning of the judgment of
Salmond J. in Welsh v. Mulcock definitely raised a problem of
first-rate importance, which bade fair to agitate the minds of
many a court to follow. We shall have occasion hereafter to
discuss the subsequent history of the controversy surrounding
suspensory orders, and to follow the progress of two lines of
judicial opinion on the question . To date, so far as the writer
has been able to ascertain, the problem does not appear to
have been settled . Clearly an authoritative declaration by the
court of last resort would be desirable in view of the serious
uncertainty which now exists.
In Newman v. Newnian," the testator by his will made
provision for the maintenance and support of his wife for her
life so long as she remained his widow. After his death, she
remarried, and thereafter applied under the Family Protect-ion
Act, 1908, for provision to be made out of the estate for her
maintenance and support. It was held by a, full Court, consisting of Skerrett C.J. and Herdman, Adams and Ostler JJ.,
refusing the application, that by her remarriage the plaintiff had
lost her status of "widow" of the testator as required by the
Act and by the terms of the gift, and was not entitled to an
allowance. The judgment of the Court, which was read by
Adams J., reviews again the history and aims of the legislation
in question
By the common law every person who is sui juris is free to make
such testamentary disposition of his property as he thinks fit . He is
not under any legal obligation to consider or provide for the needs
of those who may be dependent upon his bounty, and may give the
whole of his estate to strangers, or distribute it among charitable
objects, even when the result is to leave his wife and children without
any, or with inadequate, provision for their maintenance and support .
It was found that this was sometimes done by design, and that more
often the same result was brought through ignorance, want of care
or incompetent advice . To remedy this evil the Legislature passed
the Act now reproduced with all subsequent amendments in Part II
of the Family Protection Act, 1908 . The Act does not directly interfere with the common-law right of testamentary disposition, but a
discretion is given to the Court, in cases where any person dies leaving
a will and without therein making adequate provision for the proper
maintenance and support of wife, husband or children, to order that
such provision as the Court thinks fit shall be made out of the estate
of the testator or testatrix for such wife, husband or children . The
statute applies only to cases falling directly within its terms ; and
1 4 [19271 N .Z .L.R . 418.
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the, foundation of the jurisdiction to make an order is the failure of
the testator or testatrix to make adequate provision for the proper
maintenance of a wife, husband or child. In this case the provision
in the will is carefully drawn so as to provide both for the plaintiff
and the children of the marriage, but as to the plaintiff is limited to
her widowhood . It is however strenuously contended by her counsel
that this does not amount .to adequate provision for the proper
maintenance and support of the plaintiff, and that she is entitled to
an order under the section, notwithstanding the fact that she has
contracted a second marriage.
Now the testator in making this provision for his widow was
follôwing an inveterate practice among conveyancers in favour of
which an exception to the general rule that conditions restraining
marriage are void was long since clearly established . That is shown
by the judgment of Lord Thurlow in Scott v. Tyler (1788) Dickens
712, 721 . Apart from the statute there are obvious reasons which might,
in some cases at least, induce a provident testator to make such
provision. To mention one : the testator's wife is the mother of his
children and their natural guardian after his death, and her marriage
might place the infant children under other and possibly unsuitable
influence and control. The provision made in this case is therefore
based upon reason and long practice. If the Legislature had intended
to impose upon a testator a duty to provide for his wife's maintenance after she had ceased to be his widow we should have expected
to find that stated in plain terms.
Moreover, the persons in whose favour an order may be made
under the Act are described in terms signifying status - "wife",
"husband", "children" . Here "wife" connotes "widow", and "hus
band" connotes "widower", since the benefits of the section can only
be claimed after the death of the testator or testatrix. Upon her
remarriage, however, the plaintiff lost her status as the widow of the
testator and acquired a new status as the wife of her second husband.
She is therefore neither the wife nor the widow of the testator. We
think, therefore,. that the .opinion she entertained until advised to the
contrary prior to the institution of these proceedings was correct, and
that upon her remarriage she lost whatever she might then have had
under s. 33 .
There is another sufficient reason for disallowing the present
application . The provision made by the will of the testator for her
maintenance and support was for her life as long as she remained his
widow: In re Boddington (25 Ch. D . 685) . In that case a testator
directed his trustees to pay to his wife, so long as she should continue
his widow and unmarried, an annuity of £300. The Earl of Selborne,
at p. - 687, said, "These words appear to express, as plainly as language
can do, that the status of widow is a conception of the inception and
a measure of the duration of the gift." If the plaintiff had been
content to remain a widow she would have continued to enjoy that
provision . By her own act, however, she put an end to that ; it was
an act of her own volition. In these circumstances to say that the
testator failed to make adequate provision for her maintenance and
support within the meaning of the Act would be an abuse of language15
11 Ibid., at p. 421 .
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In In re. Roper (Deceased)," the testator was born in
England, made his will and died in London, leaving a considerable estate, but for the greater part of his life had resided and
carried on business in New Zealand, where by far the greater
part of his estate was situated . In his will he described himself
as "of Christchurch, New Zealand, but now residing in London",
and provision was made therein for the distribution of the
corpus of his estate in New Zealand, the income being in the
main applied for payments of annuities in England. Plaintiff,
a child of the testator, residing in England, applied to have
provision made for her out of the estate . It was held that the
testator was domiciled in New Zealand at the time of his death.
His assets consisted of moveables in New Zealand to the value
of approximately £12,917 and immoveables in New Zealand to
the value of X15,750. Skerrett C .J. declared
The result, therefore, is that the will of the testator, both as to his
moveable and immovable property, must be interpreted and administered
according to the law of New Zealand, and whatever rights are given to
individuals in connection with the estate of the testator by that law
must be enforced by the New Zealand Courts. . . . There can be no
doubt that in cases where New Zealand Courts have jurisdiction over
the wills of testators they have power in a proper case to order that
provision shall be made out of the estate of the testator for the
testator's wife, husband or children . It is to be noted that the jurisdiction is exercisable only where the person dying has made a will,
and not when he or she dies intestate . The order of the Court making
provision under the statute supersedes, to the extent of giving effect
to such order, the disposition and provisions of the will . In a sense
it is a statutory modification or qualification of the right of a testator
to dispose as he pleases of his property . The Court has power to
determine whether the incidence of the payment or payments ordered
should fall rateably upon the whole estate or in some other manner,
and the Court has power to exonerate any part of the testator's estate
from the incidence of the order . It cannot be doubted that the
statute confers power upon the Court to order provision to be made
out of the estate of the testator in a proper case, and for that purpose
to supersede or modify the dispositions of the testator contained in
his will. It is clear that immoveables are subject to New Zealand
law, and that a will relating to them must be interpreted according
to that law . Likewise, by reason of the testator having died domiciled
in New Zealand, the will, so far as it affects his movable property,
is also subject to and is to be administered according to the law of
this country . I am clear, therefore, that the Courts of this country
have power to exercise the statutory jurisdiction in the case of the
testator's estate, both movable and immovable .
It was not disputed before me that the circumstance that the
plaintiff was domiciled and resident out of New Zealand did not
16 [19271 N .Z .L.R . 731 .

-
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prevent New Zealand Courts from exercising their powers under the
statute . This admission was, I think, quite properly made . There
appears to be no valid reason why the jurisdiction should not be
exercised in her favour . The decision of the Privy Council in Krzus
v . Crow's Nest Pass Coal Co . Ltd . [1912] A .C. 590, may be referred to
as an illustration of the principle which I am applying. I do not
think it can be open to doubt that our Constitution gives our Parliament power to make a provision of this kind available in favour of
a dependant who happens to be out of New Zealand : See Asbury v .
Ellis, [1893] A.C . 339 .
I am of opinion, therefore, that the plaintiff is entitled to an
order under the statute, and the only question is one of amount .
The lady has an invalid husband, unable to work . Her own health
is indifferent, and apparently she renders some assistance to her
grandchildren . It is the practice of the Courts in New Zealand to
take all the circumstances affecting the financial position of a child
of the testator into account in determining the extent of the provision
which should properly be made for such child . Upon the whole I
think that the plaintiff should have an annuity of £350 . . . . 17

The decision in this case was, of course, of far-reaching importance in that it widened the field of possible applicants for relief
under the Act, just as the decision in the case previously discussed narrowed the field somewhat.
The working of the judicial mind in cases under this Act
is admirably x-rayed in the judgment of Skerrett C.J. in the
case of Collins and Others v. Public Trustee and Another.18 The
testator, who left an estate of over £8,000, devised his house
property and furniture, approximating in value £1,500, in trust
for the use of his wife during her life, and bequeathed to her
an annuity of X156, and to each of his two sons annuities of
£24 until they attained the age of twenty-one, and gave the rest
and residue of his property to his Masonic Dodge, The widow
and sons made application for further provision out of the
estate. Skerrett C .J., after holding that the Court had no power
to alter the testamentary dispositions of the property of- a
deceased person in any other way than to order such provision
as the Court thinks fit to be made out of the estate for the
proper maintenance and support of the testator's wife or children,
(Allardice v. Allardice, at p. 973), and after stating what have
been held to be the considerations which the Court may take
into account in determining what is a reasonable maintenance
under the Act, (Allardice v. Allardice, at p. 975), continued as
follows
11 Ibid .,
18

at p . 742 .
[19271 N.Z .L.R . 746 .
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In the present case, therefore, I must not attempt to recast the
will of the testator, or to revoke or limit the provision given to the
Masonic Lodge, except to the extent which is necessary in order to
provide adequate maintenance for the widow and children . It may,
however, be taken into consideration that the testator has given the
bulk of his estate to an institution which he was under no moral or
legal obligation to subsidize ; and there is absent in the present case
a circumstance which is present in numerous cases-namely, applicants
for relief under the statute competing with other persons who have
also a moral claim upon the bounty of the testator. It is clear that
in these circumstances the Court is justified in taking a liberal view
of what is required for the adequate maintenance of the widow and
children ; but while doing this it must be careful -not to give effect to
an unconscious desire to remedy what many people might think was
an injustice done to the family by the gift to the Masonic Lodge .
It is only right to say that counsel for the lodge took up quite a
proper attitude before me . He said that it was the desire of the
lodge that adequate provision should be made at least for the widow ;
but counsel urged that the sons, having received a good education,
were sufficiently provided for and ought not to be granted further
relief .
Dealing in the first place with the claim of the widow : Even
assuming that I had the power to do so, I do not think that it would
be right for me to grant to the widow the fee-simple of the dwelling
house in which she has been given a life interest, or to vary the
conditions of the life interest, or to grant her the absolute ownership
of the furniture. To do so would be going a long way in the direction
of recasting the provisions of the testator's will . 'The widow has the
virtual use of the dwelling house and the furniture so long as she lives,
and it cannot be said that the conditions imposed by the testator
substantially reduce her right of occupation during her lifetime .
I think, however, that the annuity of £156 granted by the will
to the widow for her maintenance is quite insufficient . In her husband's lifetime she was allowed by him £2$ per month for household
expenses . I think that I shall be doing justice and provide her with
an adequate maintenance if I order that out of the residue of the
estate she should be paid an annuity of £144 during her lifetime in
addition to the annuity of £156 to which she is entitled under the will .
This annuity can probably be paid out of the income of the estate,
but any deficiency of income which may happen must be made good
out of the capital . The annual payments to the sons will cease within
a comparatively short period.
I am also of the opinion that the annual allowance made to each
of the sons until he attains the age of twenty-one years is inadequate,
and that the testator has not performed his moral duty towards his
sons. The sons, although steady and industrious, have no profession, trade
or expert calling. No provision has been made for sickness, accident
or unemployment, nor for a small sum of capital, so useful to young
men on the threshhold of their career, to assist them in making a
start in life . I think that they should be granted a lump sum of
money payable out of the estate ; but to do this would necessarily
involve the reduction of the amount payable out of the income to the
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widow, and necessitate, in a substantial degree, resort to the capital of
the estate to supply the deficiency of the income . It is to be observed
that the increased allowance I have made to the widow during her
lifetime will enable her, if she so chooses,, to assist her sons after their
annual allowances under the will have ceased to be payable . I think
that I am justified in ordering a lump sum of £1,500 to be paid out
of the estate to each of the two sons, subject, however, to the annuity
payable to the widow under the will and to the annuity payable to
the widow under this order. This provision will be in addition to
the annual sums payable to them under the will until they attain the
age of twenty-one years . The effect of this order will be that these
sums cannot be paid until the death of the widow, except under some
family arrangement made between the beneficiaries under the will - and
this order, when the two attain their majority . However, I make
the order that in addition to the annual payments payable to them
under the will a lump sum of £1,500 be paid out of the residue to
each of the sons, subject, nevertheless, to the amount being retained
to provide the annuity payable to the widow under the will and under
the order . I do not regard this provision as a recasting of the provisions of the will : it is the only way in which adequate provision can
be made for the sons without infringing upon the provisions which
I regard as adequate for the widow .
I think I should mention that the testator has vouchsafed in his
will an explanation which he suggests justifies him in withholding
from his widow any greater benefit than she receives under the will .
The explanation I do not repeat. I am satisfied that the explanation
is without foundation in fact ; and all that I desire to say is that the
explanation itself does not attribute any misconduct or impropriety to
the widow . . . .
The testator also supplies an explanation with regard to the
provision which he has made for his sons . He apparently suggests
that he has not received in his lifetime the love and trust generally
he as their father considered himself entitled to, and that it is better
for the children themselves that they should know what hardship is,
and that they will become better citizens if they are made to work
for themselves and are not spoon-fed by what they may receive from
his estate . I do not think that the Court ought to regard this
explanation as sufficient to justify the testator as a father in not
making adequate provision for his sons . The language of the explanation appears far-fetched and extravagant . It appears to justify the
punishment of the children for no fault of their own, and to utterly
disregard the affection and care which the sons were legitimately
entitled to receive from their father .
The incidence of the orders made by me in favour of the wife
and sons respectively shall be borne and paid out of the residuary
,
estate given and devised to the Masonic Lodge t9

Two years later, a motion was made to vary the order of
the Chief Justice, upon the ground that since the date of the
order, the widow, the applicant, became ill and she was advised
19 Ibid., at p . 750 .

460

The Canadian Bar Review

[Vol . YVIII

by her medical adviser that she must spend the winters in a
warmer climate. She now applied for a variation of the order
made, so that she could leave the house for more than three
months without losing her life interest in it. The residuary
legatee refused to consent to any variation, and raised the
question that the Court had no power to do what was asked.
Counsel for the applicant contended that. the Court had such
power. Ostler J. in delivering judgment reviewed the arguments
of the applicant
First, they say that express power is given by s . 33, subsection 13
of the Family Protection Act, 1908, which is in the following words :
"Where the Court has ordered periodical payments, or has
ordered a lump sum to be invested for the benefit of any person,
it shall have power to enquire whether at any subsequent date
the person benefited by its order has become possessed of or
entitled to provision for his proper maintenance or support, and
into the adequacy of such provision, and may discharge, vary or
suspend its order, or make such other order as is just in the
circumstances."
In my opinion, this provision gives the Court power to vary an
order already made only by reducing or cancelling the provision made,
and only after an enquiry as to whether the party benefited by the
former order has become possessed of other provision for his maintenance . It is suggested that the words "and may discharge, vary
or suspend its order," can be read as an independent provision
having no connection with the prior words of the subsection. The
power to vary or discharge the contract is a power given not
for the person benefited by the prior order, but for the benefit of
the person having suffered by that order .
This is so stated by
Salmond J ., in Welsh v. 1fulcock [1924] N .Z .L .R . 673, 688 ; and
I respectfully agree with the view there expressed . This provision is
illogical. If the Court is given power to reduce or cancel a provision
made because of circumstances which have occurred after the making
of the order, it should also have power to increase the provision
But the
made because of unforeseen circumstances arising later .
Legislature has not provided for any such power.
Counsel for plaintiffs further contend that, notwithstanding that
no liberty to apply was reserved in the order made, there is liberty
to apply to vary the order impliedly reserved in every order made
by the Court under the Family Protection Act . In my opinion this
argument is unsound . A Court has jurisdiction to review its own
order, on certain well-known and clearly circumscribed grounds, such
as that' the order was obtained by fraud, or that evidence has since
been discovered which could not with reasonable diligence have been
previously procured . But this power can be invoked only in a
fresh action : See Carson v. Fox [1920] N .Z .L .R . 3, and the cases
there cited. But apart from these well-recognized grounds, when an
order has once been perfected, the Court has no power to review
it.
The matter is res ivdicata.
In this case the Chief Justice
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actually decided the very point which plaintiffs now ask should be
decided again in a way contrary to that in which it was decided .
There is no power to do that merely because new circumstances
have arisen which were not in existence when the former order was
made . I regret very much that I have not the power to do what
I am asked to do ; but I am quite clear that I have no such power,
and the motion must be dismissed?°

The problem which arose in Welsh v. 1Vlulcock again raised
its head in a somewhat different form in the case of In re Birch
(Deceased), Birch v. Public Trustee," which was an application
on behalf of an unmarried . and physically enfeebled daughter of
the testator. Smith J. found that "a just and wise father would
have made some provision for" the maintenance and support of
this unmarried and physically enfeebled daughter" ;22 and he
continued, "I think she has shown a present right to some
relief ; but in view of the payment to be made, with the
daughter's consent, in favour of the widow, I do not think that
I should make any order in favour of the daughter to take effect
presently in possession ."23 What, then, was to be done?
Two courses are open to me : either (a) to make à present order
to take effect in the future, or (b) to charg6 the estate with a view
to the making of a future order for payment . . . .
Now, if I impose a charge and then reserve leave to move for an
order for payment at a later date; I shall be making what is termed
by Salmond J., in Welsh v . Mulcock "a suspensory order" . There is
a conflict of authority as to whether a suspensory order can be made
under the Act . In Parish v . Valentine (supra), Blackburn v . Mapp
(supra) and Toner v . Lister (1919) G .L .R . 498, a suspensory order
was made . In Welsh v . Mulcock (supra), Adams J. in the Supreme
Court, following Toner v . Lister, made a similar order, but imposed
a limit on the amount of the charge. In Welsh v. Mulcock, in the
Court of Appeal, Salmond J . held that there was no jurisdiction to
make such an order . Reed J. concurred in this judgment. Herdman J.
delivered a separate judgment which, did not deal with this question.
Hosking J ., according to the report in the New Zealand Law Reports,
"also concurred", and in the report in the Gazette Law Reports
( (1924) G .L .R . 169, 179) "concurred with the other decisions ." The
actual decision in that case was a decision that the judgment of the
Court below be varied by directing that the sum of £1,000 be paid
out of the estate to the applicant . In Toner v . Lister, , Adams J . took
the view that in the circumstances the opinions of Salmond J. and
Reed J., though entitled to the greatest respect, had not the authority
of the Court of Appeal . With much respect I agree with this view,
but I fail to follow the further view expressed by Adams J . that the
20 Collins v. Public Trustee [1929] N.Z .L.R . 420, at p. 421 .
21 [19291 N .Z.L .R . 463 .
22Ibid ., at p . 464 .
23 Ibid .
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cases of Colquhou-n v . Public Trustee (supra), Hart v. Hart (17 G.L .R.
393) and E. v . E . (supra) in the Court of Appeal, conflict with the
opinion of Salmond J . in T-T'elsh v . Dlulcock (supra) . In fact, Salmond
J. [1924] N .Z .L .R. 673, 687, 688, explains E . v . E . (supra) (which
approved Colquhoun's Case (supra) and Hart's Case (supra) ) as an
example of a case in which the order of the Court was made by
reference to the facts as existing at the testator's death including
among such facts "the reasonable probabilities as to future changes
of circumstances", and he says that the provision so made for a
dependent is not necessarily an immediate provision to which that
dependant is presently entitled in possession . "It may be," he says
"a provision taking effect in the future, as in the case of the order
made by the Court of Appeal in E . v . E . (supra) ."
In this conflict of judicial authority it is necessary that I should
arrive at my own conclusion . The Court is authorized to make, by
order, such provision as it thinks fit : s . 33 (31 N .Z .L .R . 1139 ; 14 G.L .R .
432) . It may attach such conditions to that order as it thinks fit :
s . 33 (17 G .L.R . 393) . In making an order the Court may, if it
thinks fit, order that the provision may consist of a lump sum, or a
periodical or other payment. I do not think that the word "provision"
in subs. 1 must be so necessarily interpreted by the provisions of
subs . 3 as to require that the "provision" can only be an immediate
order for payment, whether taking effect presently or in the future .
In my opinion the word "provision" in subs . 1 . is wide enough to
cover a charge on the estate with a view to a future order for
payment . Subsections 4, 5 and 6 apply only where the Court has
actually ordered a payment or payments . Subsection 8 is wide
enough to include an order merely charging the estate . So also is
subs . 12 . Subsection 13 applies only to the discharge or variation
of an order where the Court has ordered periodic payments or has
ordered a lump sum to be invested . It is significant that the term
"provision" and not "payment" is used in subs . 1 ; that subs . 3 does
not in terms require that the "provision" must be a "payment" ; and
that subs . 12 nullifying charges on a provision under the Act, refers
only to an order for provision and not to an order for payment .
I think, therefore, that the literal terms of the Act do not prevent
the construction adopted in the earlier cases : and it is clear that the
imposition of a eharge would be useless unless it could fructï£y at a
later date in an order for payment .
If the meaning of the statute be obscure it is permissible to
apply the argument ab inconvenienti. It is admitted by Salmond J.
that the Court may take account of "the reasonable probabilities of
future changes of circumstances" . I think it reasonable in the present
case to consider that Daisy Louisa .Birch might marry before the
death of the widow . It is equally reasonable to suppose that she
might not . If she married, she might marry a man of much means
or of little means . There being more than one reasonable probability,
it is surely better that the Court's discretion should wait upon future
events, provided the terms of the statute permit it . If the Court
were required in every case to make an immediate order to meet
anticipated consequences, even although such order does not take
effect presently in possession, the Court. would in many cases but see
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"through a glass darkly" . If the Court can make an immediate order
charging the estate with a view to a subsequent order based on the
actual course of events, the Court can -see by the light of day, and
act more justly to all who are within its discretion . There may be
a danger, as stated by Salmond J., that a suspensory order may prejudice the administration and winding-up of the estate, and the final
ascertainment of the rights of the beneficiaries under the will. I think
however, that this danger might be even more serious if the Court
could not delay its order for payment . In its anxiety to ensure
proper maintenance and support for, say, an unmarried daughter
suffering from physical disability, the Court might impose an even
greater disability on remaindermen than would be the case if a suspensory order could first be made . The making of a suspensory order
can be safeguarded by limiting either the amount of the charge or
the duration thereof, or both .
In adopting this wider and more remedial construction of the
word "provision" in s . 33 (1) I am respectfully adopting the construction which must have been present, I think, to the mind of
Chapman J . in Parish v . Valentine (supra) and in Blackburn v . Mapp
(supra), to the mind ,of Sim J. in Toner v. Lister (supra) and in the
mind of Adams J. in Welsh v . Mulcock (supra) (in the Supreme Court) .
I am respectfully differing from the opinion of Salmond J. and Reed J.
in Welsh v. Mulcock (supra) (in the Court of Appeal) . I propose,
therefore, to impose a charge on the estate in favour of Daisy Louisa
Birch 24

It is submitted that, on the surface; at any rate, the arguments of Smith J. in favour of suspensory orders appear to be
based on very casuistic considerations . While it may be that
there is meritorious basis for allowing suspensory orders in
certain cases, and while it may be that the circumstances in
In re Birch might have been regarded as sufficient to justly
call for such an order, nevertheless the courts might perhaps
be reminded that it is just as much a sin against the intention
of the legislature to widen the powers of the court by judicial
interpretation as it is to too narrowly interpret the said powers
and thereby stultify the intention of the legislature. Whether or
not the arguments of Salrnond J. in Welsh v. Mulcock offend
to the latter extreme is a question which among others will be
discussed . when, at a later stage in this discussion an attempt
will be made to offer a critical evaluation of the legislation in
question.
In In re Cavanagh (Deceased) ,25 the testator by the bequests
in his will gave by far the largest part of his small estate to
his widow and one daughter, who had cared for him through a
long illness and also cared for her invalid mother. Of the-other mem24 Ibid., et seq.
25

[19301 N .Z .L.R. 376.
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bers of the testator's large family he chose only the two youngest
sons to share in the very small residue of the estate . Upon application by three sons and one daughter for relief under the Act,
the motion was argued in the first instance before Smith J. who
declared
It is now clear that one of the relevant circumstances is the
deserts of the claimants . Their part in building up the estate of the
testator and his promises to them in respect thereof, if any, should,
it seems, be taken into account, just as much as habitual disrespect
on their part, idleness or criminality. The Court safeguards itself by
having regard to the principle that, although the Act is something
more than a statute to extend the provisions of The Destitute Persons
Act, it is not an Act empowering the Court to make a new will for the
testator . The Court therefore endeavours to ensure that any provisions which it makes shall be adequate, but no more than adequate,
to repair the testator's breach of duty . By so doing the Court pays
deference to the testator's intention as expressed in his will . Again,
the Court will, in general, look with more favour upon the claim of
a widow than upon the claims of children . Where claims of children
are in issue it has sometimes been supposed that Allardice v. Allardice
(supra) established that an adult son capable of earning his own
living cannot succeed in a claim under the Act . As to this, it was
said by Salmond J. in Allen v. Manchester [1922] N .Z .L .R . 218 at 221,
` Nor is it (Allardice v . Allardice )a decision that a testator owes no
moral duty to an adult son capable of earning his own living . It is
merely a decision as to the just and proper method of distributing
between the various claimants an income not adequate to meet in
full the moral claims of all of them ." It is to be noted also that the
sons referred to in Allardice v . Allardice (supra) were able-bodied men
capable of earning their own living, unmarried and without burdens .26

He then proceeded "to apply these rules of guidance to the
position of the present plaintiffs", remarking that "the circumstances to which the Court must have regard are those existing
at the death of the testator, together with the reasonable probabilities as to future changes in these circumstances.' '21 He
went into the circumstances and deserts of each of the applicants individually and came to the conclusion "that the testator
could not, without some breach of moral duty, wholly omit the
elder sons from his will . In so doing, I think he failed to make
in his will adequate provision in the particular circumstances
for their proper maintenance and support."', Accordingly Smith
J. made an order under the Act in favour of the applicants out
of the bequest to the daughter under the will . From this order,
the daughter appealed to the Court of Appeal, and the appeal
26Ibid ., at p. 380 .
27 Ibid ., at p . 380 .
28 Ibid ., at p . 384 .
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came on for hearing before Meyers C.J., and Herdman, Blair
and Kennedy J.J. The Court of Appeal (Herdman J. dissenting)
allowed the appeal, on the ground that, taking into consideration the value of the testator's estate and the facts that of the
applicants three were adult sons capable of maintaining themselves, and the fourth a daughter who was being maintained by
her husband, and that the daughter benefiting under the will
had cared for the testator through a long illness and was left
with her invalid mother to care for, the claims of the said
daughter were paramount, and what was left to her was none
too much .
This case is a significant example of the stage of development which had been arrived at in the application of the
statute, and of the manner in which the court would. now search
for the most minute details of moral value in order to weigh
moral duties. This is an indication of how the courts are gradually habituating themselves to the very difficult duties which
have been imposed upon them by the statute . At times one is
apt to be overcome by the degree of blind groping in the dark
which must inevitably be involved in the execution of these
duties . Looked at from this point of view, any order made
under the Act can, at best, be only a rough approximation of
what a certain judge at a certain time thought was the moral
duty of a testator at the date of his death to make provision
for the maintenance of a given claimant . As witness, Blair J.
in the instant case
I must confess that, placing myself as far as it is possible so to
do, in the position of the testator at the time he made his will, and
weighing carefully the claims of the daughter in the light of -the cir
cumstances as then existing, I cannot feel myself justified in saying
that the testator was guilty as far as she is concerned of any breach
of moral duty to the rest of the family. The onus is upon persons
claiming a breach of moral duty to establish the fact, and; in my
view, so far as the daughter Esther is concerned, this onus has not
been discharged 29

In Orr, v. Public Trustee", Blair J. granted a suspensory
order, saying
Smith J . in Birch's Case discussed the power of the Court to make
suspensory orders and expressed disagreement with the views on this
point expressed by two of the Judges in Welsh v. Mattock. I adopt
his views on this màtter3 l.
zs Ibid ., at`-, p. 400.
10 [19301 N.Z .L.R . 735.
31 Ibid ., at p . 736 .
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In In re Butehart (Deceased), Butchart v. Butch-art," a
testator died domiciled and resident in Scotland leaving a wife
and a daughter resident in New Zealand, and by his will, gave
all his estate including land in New Zealand to a niece. By the
law of Scotland, which applied to the deceased's estate, the
wife became entitled to a sum of over £1000 out of his estate
and the daughter to a sum of X200, save as to immoveables
situate outside of Scotland . The wife and daughter made an
application in New Zealand for further provision out of the
land situate in New Zealand. It was held by the Court of
Appeal (Myers C.J., Herdman, MacGregor, Blair and Kennedy,
JJ.) that the validity of a will affecting an immoveable such as
land, and the rights of succession thereto, including the testator's
capacity to deal with his whole estate so far as consisting of
such land, is governed by the leap situs and not by the law of
the domicile. Consequently the Family Protection Act, 1908,
applies to a will so far as it affects lands situated in New
Zealand or elsewhere, and an order in respect of such land may
be made under that Act in favour of those who are entitled
to further provision out of the testator's estate . Kennedy J.
said
As Skerrett C .J . pointed out in In -re Roper (supra), the Family
Protection Act, 1908, constitutes a statutory restriction on the right
of a testator to dispose as he pleases of his property . It may in the
result prevent a testator from disinheriting certain members of his
family, and to that extent may in effect invalidate testamentary
provisions . The provision, which may be ordered, is out of the net
balance, after payment of debts and death duties, so that the residue
otherwise distributable in terms of the will is alone affected. We
think, therefore, as Harvey J . decided in Pain v . Holt (19 N .S .W .
St . R . 105), that the provisions of the Act relate not to administration, but rather to the succession to, or distribution of, the testator's
estate . We do not think, as contended for the defendant, that claims
under the Family Protection Act, 1908, are analogous to claims for
damages for tort, or that claims under the Act are to be assimilated
to claims for maintenance made during life by children upon their
parents .
The Family Protection Act, 1908, applies to any person who dies
leaving a will making insufficient provision therein for the maintenance of certain persons . The words of the section include a testator
domiciled in New Zealand, and are wide enough in terms to cover
any testator dying domiciled outside New Zealand. The Act, however, will not enable relief to be granted in respect of moveables where
a testator is domiciled outside of New Zealand, because by virtue of
the municipal law of this country, which is not abrogated by the
statute, the material validity of a will of movables will be referred
3=

(19321 N .Z .L .R . 125 .
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by New Zealand law to the law of testator's domicil at the time of
his death : Stanley v . Bernes (1831) 3 Hagg. Ecc. 373, and In re
Trufort (1887) 36 Ch. D. 600, and that will not, in the case 'now being
considered, include the provisions embodied in the Family Protection
Act, 1908. Indeed, where a testator dies domiciled in a foreign
country, the New Zealand personal representative may hand over the
distributable surplus to the foreign personal representative in the
country of the domicil for distribution by him.
The validity of a will affecting an immoveable such as land and
the rights of succession thereto, including the testator's capacity to
deal with his whole estate so far as consisting of such land is, on the
other hand, governed by the lex sites and not by the law of the
domicil : Hicks v. Powell (1869) L.R. 4 Ch. App . 741 ; Dicey's Conflict
of Laws (4th ed. 556). Consequently, to a will so far as it affects
land situate in New Zealand, whether the testator be domiciled in
New Zealand or elsewhere, the Family Protection Act, 1908, applies,
and in respect of it, an order may be made in favour of those who are
entitled under the Act to further provision out of the testator's estate .
A 'somewhat similar question was considered in In re James Rea, Rea
v . Rea [1902] 1 Ir. R. Ch. 451 . In that case an intestate left realty
in Victoria and other property in Ireland, where he was domiciled .
Porter, M.R. held that the widow was entitled, in respect of the
Victorian land, to a charge of £1000 in accordance with the law of
that State. In Re F . Donnelly (28 N.S .W. St. R. 34) and In re
Osborne [1928] Qd. St. R. 129, the Court declined to make orders in
respect of immovables situate outside the State in which application
was made 33
In this case, perhaps for the first time, so far as the reports
reveal, we find the New Zealand Court having regard to decisions on similar enactments in other jurisdictions . Thus we find
Kennedy J. remarking
Decisions to the same effect have been given on similar enactments in South Australia in In re Found, Found v . Semmens, [1924]
S.A.L.R. 236 and in New South Wales in Re F. Donnelly (supra) 34
In re Gibson35 was an application by a widow and children
for further provision out of an estate of the net value of
£26,000. After . making certain provisions for members of his
family, the testator 'had bequeathed a farm property of a con=
servative value of £8,000 for charitable purposes, and a sum
of £5,000 for the erection of an orphanage thereon. The farm
was leased at the- statutorily reduced annual rental of £512,
and was charged with an allowance of £250 per.. annum for the
lifetime support and maintenance of an imbecile son. The widow
aged 80 years had a life interest in the residue, and was thus
33 Ibid ., at p. 131 .
34 Ibid ., at p. 129 .
35 [1933j N.Z.L.R. (1933 Supplement 13).
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provided with a house, furniture (her own) and an income of
£612 per annum, subject to payment of outgoings amounting
to about £32 each year. Her imbecile son and an unmarried
daughter lived with her, the latter having 1100 a year from
the estate during the widow's lifetime, and on the widow's death
receiving one-third (approximately £4,000) of the residue . A
similar amount each would come to the married daughter and
married son, who meanwhile received no bene ît. A great part
of the residue consisted of mortgages.
Read J., in his reasons for judgment granting the application, declared
In the present case approximately half the estate is given to
charity . Now, although the evidence shows that the testator was
a wise and shrewd investor, and that all the mortgages (of which a
great part of the estate consists) are sound and all interest is paid
up to date, experience has proved that mortgages nowadays are a
very doubtful security, and that the income derived therefrom is
subject to fluctuations dependent not only on the ability of the
mortgagors to pay, but on legislative action . This must not be
overlooked when considering the adequacy of the provision made for
the widow . The Court is entitled to take into consideration the
different conditions at the date of the death from those when the will
was made, some years before .
Viewing the whole of the circumstances I think that, applying
the principles established in the interpretation of this Act, some
alteration in the terms of the will should be made .36

Thus we have a clear declaration that the testator's will must
be recast and a bold attempt made at doing so. Reed J.
continued
In making these alterations to the will of the testator I have
taken into consideration that his widow and children have a greater
moral claim on the bounty of the testator than have orphans who
will benefit by the establishment of an orphanage, and that the
effect as regards the latter is to postpone only such establishment .
A revenue-earning property is left to carry out that trust, and the
life of the annuitants-the widow aged eighty, and daughter whose
annuity depends on that life, and the imbecile son (a bad life, the
doctors say)-will not impose much of a drain on the moneys and
property held for the purpose of paying such annuities 37

As a claim under the Family Protection Act, 1908, is not
for provision which a testator ought to have made during his
lifetime, but for provision "out of the estate" of such testator,
there is no right of action on the part of a claimant to set aside
16Ibid., at p . 14 .
37 Ibid ., at p . 15 .

1940]

Dependants' Relief Acts

46 9

a transfer of property made inter vivos by the testator while alive,
on the ground that such transfer tends to hinder, delay and
defeat the claims of the persons entitled to make application
under the Family Protection Act, 1908. The right to relief only
arises if a person dies leaving a will without making therein
adequate provision for the proper maintenance and support of
his family . In re Thomson (Deceased), Thomson and Another
v. Thomson38 was an attempt to set aside a transfer of property
made by the testator three months before his death on the
ground that it tended to hinder, delay and' defeat the claims
of the testator's children under the Family Protection Act, 1908.
It was rejected, by Kennedy J. in the following language
The claim which is given by the Family Protection Act, 1908,
is not for provision which ought to have been made by the deceased
during his lifetime, but for provision "out of the estate" of the
testator and the right to relief will arise only if any person dies
leaving a will without making therein adequate provision for the proper
maintenance and support of the testator's wife, husband or children .
The statute in no way attempts to regulate dispositions in life .
Indeed, if a person dies intestate there can be no claim at all under
the Family Protection Act, 1908, and if a person dies as to his estate,
partly testate and partly intestate, that part as to which he is intestate
is not subject to the provisions of the Family Protection Act, 1908 :
See In re Yuill v . Tripe [1925] N .Z .L .R . 1906 . Section 33 (6) of the
Act applies only to legatees and devisees .
The Act then makes an ex post facto interference with the exercise
of testamentary powers, but does not further interfere with alienation .
That this is the correct view appears from the observations in at
least two cases ; and the judicial views there expressed are, I think,
in accord with the views generally held : See, for example, Mason,
Tuthill and Leonard's Testator's Family Maintenance . In Parish v .
Parish (supra) the Court had to consider the effect of an antenuptial
agreement. Stout, C .J ., in his judgment, said : "It has to be kept
in mind what the statute is . It is in effect, an Act limiting the
power of testamentary disposition . In almost every civilized State
testamentary disposition has been controlled or limited. And in New
Zealand this statute was passed to provide for family maintenance,
and to provide for such if a person dies leaving a will `without making
adequate provision for the proper maintenance' of such persons as
are named in the statute .
To allow agreements made many
years before the statute to operate cannot, in my opinion, be
held valid . The testamentary power is limited by the Act, and it
cannot be extended by private agreement . This agreement is not a
settlement nor a disposition of property . It is a mere contract by
which no property passed . A settlement by which property passed
would be quite different in its effect ."
In In re Richardson (deceased), (1926) S .A .L.R . 25, Poole J. delivered
the . judgment of the Court (Murray, C .J., Buchanan 'and Poole, JJ.) a nd
33

119331 N .Z .L .R. (1933 Supplement 59) .
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said : "The power given to the Court is, then, in the words of the
statute, to `order' that such provision as it thinks fit shall be made
for the purposes mentioned, but this power can only come into
operation `if a testator disposes of or has disposed of his property by
will in such a manner' that the persons mentioned in the section are
left without adequate provision for their proper maintenance, education or advancement in life. If a person disposes of his property
otherwise than by will, although the result may be that the persons
mentioned are left at his death without adequate provision for the
purposes set out, this Court cannot interfere with his disposition made
during his life . Nor do I think that a man's wife and children are left
without adequate provision if, at his death, they have anadequate
provision derived either from gift inter vims of the testator or from
some source extraneous to the testator ."39

In Curtis v. Admits," the trial Judge had varied the testator's will by making special provision in favour of the estate
of a son who was confined in a mental hospital in order to pay
his expenses in the hospital . The Court of Appeal,4 l however,
eliminated this provision, Reed J. delivering the following reasons
for judgment
. . . . We think that in a small estate the Court, in considering the
various moral claims of the children of a testator, must take into
consideration that an allowance made in favour of a child confined
in a mental hospital is not in point of fact for its personal benefit,
but is in relief of the general taxpayer . The testator in his will
makes provision for the son in question (a) to share in the corpus,
(b) to share in the income of half of the estate, after providing for the
widow's annuity. If this were a substantial estate it might have been
the case that the moral duty of the testator would have required him
to make provision for the payment of the mental hospital fees of his
afflicted son, and that the Court should have made an order repairing
any failure in his duty in that respect ; but, the estate being as it is,
we think that the provision made in the will for certain of the income
being earmarked for the daughter Ethel should not, in the circumstances disclosed in the affidavits, be postponed to an annuity in
favour of the son's estate . We think, therefore, that the order of the
learned Judge should be varied by eliminating the special provision
in favour of Stanley's estate of E100 2s . per annum, so leaving the provision
with regard to Ethel undisturbed, and confirming the provision in the
will authorizing the trustees to pay the whole or so much as they
think fit of the income from the "other half of the residuary estate"
for the "maintenance and care" of Stanley, which means, in the
present circumstances, to the Public Trustee for Stanley's maintenance
in a mental hospital . It is to be assumed that, in view of the fact
that under the Destitute Persons Act the children entitled to the
income from this "other half of the residuary estate" may be called
upon to contribute to the expenses of Stanley in the mental hospital,
Ibid ., at p . 62 .
41 [19331 N .Z .L .R. 385.
41 Consisting of Myers C .J., Reld, MacGregor and Ostler, JJ .
39
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the trustees will probably see fit to relieve them as far as possible by
paying to the Public Trustee all income received from this "other
half of the residuary estate" not exceeding the amount payable for
maintenance in the mental hospita142

In re Hawke (Deceased), Hawke v. Public Trustee et a143 . is
a case of a well-to-do testator's generous_ gift to a charity being
revised by the Court in favour of the testator's family under
the authority of the Family Protection Act, 1908 : The testator
left an estate of about £100,000. The probable annual income
therefrom was estimated at £3,000 a year . The testator was
survived by his widow, who at the date of her husband's death
was 51 years of age, and by nine children whose ages at that
time ranged from six to twenty-six years. Only three were
adults . These . were the eldest, a son, and two unmarried
daughters . The general scheme of the testator's testamentary
dispositions was this : He left, his wife his household furniture
. and his half-interest in the family home, which he had owned
in common with her. All the rest of his estate was dealt with
thus : One-tenth of the income and of capital moneys as they
became available was to go to the Catholic hierarchy of New
Zealand for named purposes of the Catholic Church in New
Zealand. The income of the other nine-tenths was divided
-equally between the widow and the nine children. Each would
thus get nine-hundredths of the total available income. These
interests were for life . Neither the widow nor any child received
any capital. On the widow's death her income was to go to
swell the income of the children. There was provision for the
children of a deceased child' succeeding, inter se, to their parent's
income . But, ultimately, as children died without issue, or as
the children of children died, successive shares of residue and
ultimately, the whole thereof, was to go over to the Catholic
hierarchy upon the trusts and for the purposes set out by the
testator.
Claims under the Family Protection Act were made by the
widow and all the children . The widow and the three adult
children asked that increased allowances should be made for
them. On behalf of the infants it was asked that their possible
future claims should be protected by a charge on the estate .
Callen J. held :
This case raises no new problem under the statute ; calls simply
for the application of well-settled principles to a somewhat unusual
set of facts . The Court never has any right to interfere under the
42. [19331 N.&L.R . 385, at pp . 390 -1 .
11 [19351 N.Z .L.R . (1935 Supplement 157) .
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Family Protection Act except in so far as it is satisfied that the
testamentary dispositions of a testator fall short of making for the
wife or for children such provision as a wise and just testator would
regard it his moral duty to make .
When a testator fails in this duty, his failure usually arises either
from deliberate disregard of this moral duty or from neglect or
inadvertence . That often makes the duty which the Court has to
assume under the statute very difficult . No matter how full and
complete the evidence may be, it is difficult for the Court to know
the family history, and the characters and needs of the beneficiaries
as well as these topics should have been known to the testator. And
yet the Court must usually adjudge the testator to have been guilty
of some variety of fault before it can interfere . From anything of
that nature the Court is, on this occasion, completely relieved .
The evidence is clear that the late Mr . Hawke in the last months of
his life realized that in the existing economic conditions his existing
testamentary dispositions failed to do for his wife and children all
that he desired to do, or all that he felt he ought to do . As soon as
he became convinced of this, he took steps to rectify the position .
It appears from the affidavit of the Reverend Father Bleakley, parish
priest of Hamilton, which was filed on behalf of. the claimants, that
the testator after careful consideration, decided to give two-fifths of
his estate to his widow absolutely as a fund from which she could
meet any needs of herself and any child . As to the remaining threefifths the trusts were to be those declared in his will as to the ninetenths . The immediate gift to the Church of one-tenth was to be
revoked . A written memorandum to this effect was taken by Father
Bleakley to the Public Trustee's Office at the testator's request ; but,
before the necessary codicil or new will could be signed, the altered
state of Mr. Hawke's health appears to have prevented the execution
by him of any further testamentary document .
It thus appears that, unfortunately, the fulfilment of these last
desires and intentions of the testator was frustrated . He and his
widow and children are thus in this matter the victims of sheer
misfortune . It is proper that it should be made perfectly clear that
no slightest shadow of blame in this matter rests upon the late Mr .
Hawke, who is shown by the evidence to have been throughout his
life a loving, considerate and generous husband and father . The
Court cannot, of course, dispose of the matter by making for Mr .
Hawke the codicil which he appears to have desired to make, but
never made. That would be to override the provisions of the Wills
Act under the guise of exercising the jurisdiction conferred by the
Family Protection Act . But the circumstance that Mr . Hawke became
dissatisfied with his existing will and codicils in so far as they affected
his family greatly aids the Court . Once it appears that the existing
will and codicils accomplish less than the duty imposed by the Family
Protection Act the Court is in this case encouraged and not deterred
by a knowledge of the views of the testator himself .
Another unusual circumstance is the large size of the estate and
the liberality with which the testator had treated his family during
life . He was able to do by will what few men are able to do . He was
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able to leave the financial provision necessary for all his dependants
to continue the style of .living in which he had encouraged them, and
to which his generosity had accustomed them. In my view, so far
as his widow, his dependant daughters, and his young children are
concerned, it became a duty under the statute to leave that provision
unless he considered on good grounds that a humbler style of living
was desirable. There is no hint in the evidence that he had any such
idea . All the, evidence is the other way . I am satisfied that when he
made the will and codicils of which probate has been obtained, he
believed that he had made adequate provision for his family to live
after his death as they had lived during his life . I am also satisfied
that his uneasiness about these testamentary dispositions arose from
a well-founded doubt whether, in the circumstances, they would
produce the results he intended and desired.44 "

The Court ordered that the income of the widow should be
increased to £20 per week and that with reference to the eldest
son an immediate payment of £1,000 of capital should be pro
vided, to be applied in payment for stock to be placed on a
farm to be purchased . In this latter connection it is interesting
to note the remarks of the Judge

From the age of 18 he (the eldest son) had been training as a
farmer. That seems now to be _the only occupation for which he has
had any training . He desires to follow it, and under the special
circumstances a wise and just parent, who was able to do so, would
afford him the opportunity of commencing under reasonably favourable conditions . That involves, I think, some capital in addition to
his share of the income from the estate. If his father, who appears
to have been a wise and just parent, had shown no disposition to do
anything by means of which the desires of his son might be met, I
would have felt grave difficulty in meeting them. But had the
proposed codicil been made, the widow would have had at her disposal
two-fifths of the estate, out of which the assistance his son asks could
have been given him . She supports his application by affidavit 45

Finally, the Court declared, "as to the incidence of all provisions
made, it is obvious that it must fall on the gift to a charity and
.
not on the family ."48
In re Cunningham (Deceased), Cunningham v. Cunningham
et al,47 was an application by the widow, a second wife of the
testator, for further provisions out 'of his estate. . Fair J., in
refusing the application, declared
One factor of importance in all these cases where there has been
a second marriage of the testator is the period during which his
second wife has lived with him . The applicant in this case was . the
44Ibid ., at p . 159 .
as Ibid ., at p . 161 .
' 6 Ibid ., at p . 162 .
47

[19361 N .Z.L .II,. (1936 Supplement 69) .
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second wife of the testator . She had been married to him for some
five years at the time of his death . Her moral claim on his bounty
and on his consideration is not nearly so great as that of the widow
who has lived with the testator for the whole of his married life,
assisted to build up his estate, managed his household during the
whole of that time, cared for and brought up his children and generally
acted as his partner in the business of life .
Where there has been a remarriage the children are, I think,
entitled to say, "we are successors not only to our father's rights,,
but in a measure, to our mother's rights ." The position of the
second wife must correspondingly be less strong in her claim for
consideration either as against the testator himself or under the Act,
than the position of a first wife 4 8

In In re Collett (Deceased), Collett v. Public Trustee," the
testator had made certain provision for his widow, but restricted
her interest in the estate to her widowhood. Shortly after his
death, the widow applied for and was granted an order for
increased provision out of the estate . Subsequently she remarried.
Thereupon an application was made to discharge the order in
view of her remarriage. Reed J. declared
I am of opinion that the Court has no jurisdiction to vary a
condition made by a testator that the benefits accruing to his widow
under his will shall terminate on her remarriage . His moral duty is
performed when he provides for his widow during widowhood ; when
she alters her status, she ceases to have any moral claim to override
the lawful restriction imposed . . . . The Court having no jurisdiction
to vary the condition, any order made, giving increased benefits to the
widow, must be deemed, whether embodied in the order or not, to be
governed by the original restriction . I am of opinion, therefore, that
the order must be discharged .
By concentrating on the fact of the limitation having been
imposed by the testator himself and basing this judgment thereon,
I must not be understood to insinuate a doubt of the views expressed
by Meyers, C .J. in Winder v. Public Trustee (1931) G .L .R . 459, as
to the duty of the Court to limit any increased allowance given to
the widow to the period of her widowhood, regardless of the absence
of such a provision in the will .
There is some hardship in this matter as the new husband is also
an old-age pensioner, and is unable to work ; but this cannot be
allowed to affect my decision - the case must be decided upon
principle . 50

In In re Holmes (Deceased); McMaster v. Cunningham,sl a
wealthy testator died, making no provision in his will for a
married daughter, to whom advances had been made during his
48 Ibid ., at p . 71 .
+9
zo
51

[19361 N .Z.L .R. 9 .
Ibid., at p . 10 .
119361 N .Z .L .R . (1936 Supplement 26) .
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lifetime, but who at his death was in actual want, and the
assets of the estate were ample to provide for her maintenance .
This daughter made aiz application under the Act, and the
same came on for hearing before Northcroft J. who held that
"the facts disclose justification for the testator entertaining the
opinion that in justice to others, to whom he owed a moral
duty, he should refrain from bestowing any further benefits
upon the plaintiff. "52 From this judgment the daughter made
an application for leave to appeal in forma pauperis . Myers
C.J., on behalf of the Court of Appeal, granting the leave asked
for, declared :
There is an arguable point. It is stated in this way by Mr.
Justice Ostler : "Does a wealthy testator fail in his moral duty if he
fails to provide for a destitute daughter, to whom in his lifetime he
had given substantial benefits, which the daughter had lost through
.
misfortune or incompetence?, 153

The Court of Appeal, consisting of Reed, ®stler, Blair and
Kennedy JJ., after the hearing of the appeal, gave judgment
reversing the judgment of Northcroft J. and declaring that an
order ought to be made in the appellant's favour allowing her
an annuity of £3 per week. The Court found that the appellant's
husband had "made a habit of incompetence", 54 and that "the
effect of the will was to leave the appellant's future maintenance
in the hands of one whose past history has demonstrated that
he is unable to do the job, and who at present cannot provide
proper food for his family." 55
The Court went on to declare that "it is a fair inference
(from the Allardice Case) that it is not looked upon as a disqualifying factor (under the Act) that a daughter of a testator
has in the selection of her life partner made a bad bargain.
Indeed, there is much to be said for the proposition that the
possession of a husband who is a liability rather than an asset
would be by no means a handicap to the success of a daughter's
claim under the Family Protection Act . We do not think it
is."" Blair J. said
The case which seems to us to justify the making of an order
in the Appellant's favour is In re Allardice . In all applications such
as this the Court is always flooded with authorities where orders have
been made or not made, and expressions by various Judges applicable
to the special facts of particular cases they are deciding are torn from

Ibid ., at p . 29 .
51 Ibid ., at p . 30 .
51 Ibid ., at p . 35 .
55 Ibid .
51 Ibid .
52
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their context and quoted in support of the arguments of one side or
the other. The truth is that the possibilities of variations in the
facts of every case are so infinite that very little assistance can be
obtalned from the quotation of cases . The general principle of the
moral duty of a "just but not loving (the term `stern' was later used
in the judgment) father towards his children"-approved by the Privy
Council in the Allardice case was applied in that very case in favour
of daughters of the testator who were applying as competitors against
young children-a second family-of the testator. The only distinction between the facts in this case and that case was that the
appellant daughters had never received any assistance from their
father and had to some extent possibly helped him to amass his
wealth . The factor accepted as justifying a maintenance order in
favour of some daughters as against young children was their need
due to possessing unsuccessful husbands . This case is stronger in
favour of the applicant, because the overriding consideration of the
needs of young children of the testator is entirely absent . Here none
of the testator's children make any claim, although with one exception,
Mrs . Paterson, they are disinherited . This case is not one where in
his lifetime a parent has made certain provision for some of his
children and by his will has made like provision for the remainder
of his children . In such a case the testator has treated all alike, and
it may be in such a case there would be difficulty in justifying a
further order in favour of a child who had lost or dissipated his or
her patrimony . Especially would this be so in a case where the
estate is not a wealthy one.
Shorn of extraneous facts the position in this case is that a
wealthy man has died leaving a daughter in actual want and has
made no provision for her . The assets of the estate are ample to
provide for her maintenance . The testator has provided an annuity
of £250 to another daughter and forgiven debts owing to him . This
daughter has a husband earning about four times as much as the
appellant's husband and is possessed of certain properties as well . 67

Kennedy J. reserved his opinion on the following situation :
This is not a case in which a testator had merely sufficient to
provide adequately for the maintenance and support of his children
and had, in his lifetime, given a share to one child who, having lost
his share, claimed on death in competition with other children who
had been content to wait to receive their shares. I express no
opinion upon such a case . . . . $

Reed A.C .J. reserved for further consideration,
the question, should it ever arise, whether, when a parent makes a
will leaving his estate to his family in such shares as, judged by the
circumstances then subsisting, show no breach of moral duty, the
provisions of such will should be disturbed upon the death of such
parent if any member of the family, having received during the life-

Ibid., et seq.
58 Ibid ., at p . 37 .
67
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time of the testator àdvànces against his share, is in reduced circumstances as compared with the other members of the family. A will,
of course, speaks from the death of the testator, but I wish to guard
against any inference which it may be urged is necessarily deducible
from the judgment in this case that, in all circumstances, and regardless of advances made by a testator in his lifetime, a member of a
family, who, to use a colloquialism, has eaten his cake, is entitled to
have it again because he or she is in reduced circumstances . Each
case must be decided upon its own particular facts"
In re Shelley (Deceased), Shelley v. Public Trusteeso is interesting not so much for what it decides but . for the problems
which it skirts . An order of the court making certain provisions
under the Family Protection Act had embodied the express agreement of all the parties, they being all sui juris, that the order
was made "until the further order of the court." Two years
later a motion was made to have this order reviewed. - The
matter was considered of such importance that it was set down
for hearing by a court consisting of three Judges (Myers C.J.,
Ostler and Smith J.J.), the reason being, as stated by the Chief
Justice in his reasons for judgment that "it was thought to
involve a consideration of the jurisdiction of the court under
the Family Protection Act, 1908, to make what is called a
4suspensory' order, and therefore to necessitate a review of
certain conflicting authorities .''" In the opinion, however, of
the Chief Justice and Ostler J. :
This is a misconception, and the question which was thought to arise does
not in fact arise . Nor does there arise the different question as to
whether, when a final order has been made in favour of an applicant,
even if leave is reserved in the order to apply for a variation, the
Court has jurisdiction in view of the provisions of s. 33 (13) of the
Family Protection Act, 1908, to increase the provision for the applicant, for the reason, as will be seen presently, that the order in this
case was merely an interim order made by the consent o£ all parties
who are all sui juris . It would be unsatisfactory we think to have
these questions determined otherwise than by the Court of Appeal
and by five judges sitting therein. If and when the questions do
arise for .determination, it will be necessary, we think, notwithstanding
later observations made by some of the Judges, to determine specifically
whether or not the view expressed by Mr. Justice Salmond in Welsh
v. Mulcock (supra), and concurred in by Reed J., and, it may be,
suggested by Hosking J., constitutes a binding decision of the Court
of Appeal62 .
Myers C.J. said
b9Ibid ., at p. 31.
10 [19371 N.Z.L.R. 342 .
61Ibid ., at p. 344 .
62 Ibid .,
at p. 344 - 5.
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In substance, the transaction (order) amounted to no more than
an agreement between all the parties (all being su.i juris) that certain
provision should be made for the widow out of the estate until the
parties otherwise agreed or the Court otherwise ordered, and that in
the meantime the application under the statute should not be finally
determined by the Court but should stand over indefinitely. It was
convenient, though not essential, to embody the agreement in a Court
order, and this was done. But none the less the Court has never
made a final order. We see no reason to prevent what is at most an
interim order made by consent, and what is in substance no more
than an agreement between the parties, being given effect to . By
that order, the interim agreed provision for the widow is to subsist
"until the further order of the Court," and leave was expressly
reserved "to the parties hereto" to apply to the Court at any time
to review the order and for such further or other order as in the
circumstances might be just .
The order now under discussion is therefore neither a "suspensory
order" nor a final order of the description referred to in Welsh v .
Mulcock (supra) and other cases, and those cases have no application .
In Welsh v. Mulcock, Salmond J . says : "The result of such orders
is a compulsory suspension pro tanto of the administration of the
testator's estate for an indefinite period . . . ." He is speaking of an
order made without consent, not of an order made, as was this one,
with the consent of all parties . Consent cannot confer jurisdiction
where no jurisdiction exists ; but, where the parties are all su.i juris
and where the consent of the defendants to the interim order is in
their own interests and given for their own benefit, in our opinion,
that consent confers jurisdiction . The Court has power to make a
final order whether the beneficiaries whom that order affects consent
or not . Surely, if all these beneficiaries are sui juris and they desire
a suspension of the administration of the estate in their own interests
and consent to an interim order with liberty to the plaintiff to apply,
the Court has jurisdiction to make that interim order. The greater
power of making a final order without consent would include the
lesser power of making an interim order with the consent of all parties.
The principle is that where a superior Court has jurisdiction over the
particular subject-matter of the action or the particular parties, the
parties may agree to give jurisdiction in the particular case : see
O-ulton v . Radclife (1874) L .R. 9 C .P . 189 . A superior Court in this
respect is in a very different position from a Court of inferior
jurisdiction . In Peacock v. Bell and Kendall (1667) 1 Wm. Saund .
69 ; 85 E .R . 81, it is laid down "that nothing shall be intended to be
out of the jurisdiction of a superior Court but that which specially
appears to be so, and on the contrary nothing shall be intended to
be within the jurisdiction of an inferior Court but that which is so
expressly alleged ." (Ibid, 74 ; 87, 88) . On that principe, we are
prepared to hold that, the Court having jurisdiction to make a final
order, it had the power with the consent of all parties who were all
sui juris to make this interim order 63
61

Ibid ., at p . 345 .

1940]

Dependants' Relief Acts

479

Smith J. however expressed another view
If the jurisdiction to make further, provision out of the estate,
conferred upon the Supreme Court by the Family Protection Act,
1908, can only be exercised by orders which are actually and presently
made and which are final in their effect as seems to be indicated
by Salmond J. in Welch v . Mulcock (supra), then there is no jurisdiction to make what is called "an interim order" or "an order until
the further order of the Court" whether all the parties, being sui
juris, consent or not . I am, therefore, unable to agree with my
colleagues that the views expressed by - Salmond J. do not 'affect
this case.
If the Court has power to make one interim order by consent,
then it can make successive orders by consent in the same matter ;
but if, after the making of one or more such orders, the parties being
sui juris, are unable to agree and ask the Court to decide the question
of adequate maintenance, what then? Will the Court have regard to
the provision that has already been made out of the testator's estate
and the consequent actual changes in circumstances that have occurred
since his death, or will the Court take no account of these matters,
and years after the testator's death, it may be, endeavour to fulfil
its function by testing the testator's failure of moral duty by reference (a) to the circumstances existing at the date of his death, and
(b) to the reasonable probabilities as to future changes of those
circumstances treated merely as matters of inference? That course
seems impossible . If, on the other hand, the view which I ventured
to set out in do re Birch, Birch v. Public Trustee (supra) is correct,thenthe
Court has power to make "provision" by making interim consent
orders with liberty to review and with liberty to make such further
or other order as in the circumstances may be just ; and if the
parties at any stage do not agree upon a further or final order, the
Court can test the testator's failure of moral duty in the light of the
circumstances as they existed at the date of his death and the
reasonable probabilities as to future changes of those circumstances,
treated not as a matter of inference, but as being revealed by the
subsequent course of events .
The same result can be reached in this case by construing the
word "provision" in s . 33 of the Act as wide enough to include orders.
by consent with liberty to apply for a review, there being contained
in such orders either an express or implied agreement that, if the
parties shall not agree upon the terms of a further or final order, the
Court can have regard to events subsequent to the testator's death
in making its further or final order.
I am under the impression that not a few interim consent orders
have been made in recent years . The, power to make them ought,
no doubt, to be used with due caution, and only where it appears
that less hardship will be imposed upon the beneficiaries than if an
immediate actual and final order were made . Apparently the parties
have considered that an interim consent order was not a hardship
but a relief.
In the present case the remaindermen ask the Court to determine
the terms of the new order and, therefore, a consent order cannot be
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made . In my opinion, I am justified in agreeing that the Court now
has power to consider the application and to make such provision by
its order as it thinks fit 64

Thus the problem of suspensory orders remains unanswered .
It is a problem of the utmost importance for the future development of the law relating to dependants' relief. A decision in
favour of the validity of suspensory orders will greatly relieve
the burden of the court in weighing the moral duty of the
testator, by giving it an opportunity to observe the
family for some period after the testator's death. On the other
hand, a decision to the contrary will no doubt be regarded as
favourable to the expeditious administration of estates .
Sharp differences of opinion arose in the most recent case
of In re Dillon (Deceased), Dillon v. Public Trustees and Others."
This was an application by the testator's widow for an order
enlarging the testamentary provision made for her. The marriage
of the plaintiff with the deceased took place on August 26, 1935,
the testator being aged eighty-one years and the plaintiff fifty
years. The testator had been married previously, and of the
marriage there were five children, all of whom were adults.
There were no children of the second marriage. At the time
of the second marriage the testator was a retired farmer . He
had previously carried on farming operations and had acquired
lands and farming stock. Some of his family had been associated with him in his farming operations . Disputes with his
children had arisen, and had been litigated . The litigation was
eventually compromised by an agreement entered into on
February 2, 1933, whereby the testator and some of his children
entered into a farming partnership on the terms set out in that
agreement. Claims of some of the family against the testator
in respect of which judgment had been obtained were agreed to
be held in abeyance during his lifetime . It was also agreed
That the said Henry Dillon senior shall by his last will devise
and bequeath his own farm lands to his trustees upon trust for his
son Henry Dillon junior and his two daughters Mary Kathleen Dillon
and Eileen Dillon in equal shares subject however to an annuity or
rent charge o£ X50 per annum in favour of his daughter, Elsie
Higgins, and shall forthwith execute a will containing such devise and
bequest .

A will was made on March 17, 1936, and the testator died
on January 29, 1937 . By this will the testator devised all his
64
65

I bid ., at p . 347 .
[19381 N .Z .L .R . 693 .
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farming lands in accordance with the provisions of the agreement just quoted . The remainder of his estate was devised to
the plaintiff.
Northcroft J. held that the widow was entitled to increased
provision out of the estate . As the eventual value of the widow's
share of the estate was uncertain, the Court was unable to state
exactly by what amount her income should be increased, but,
in any event, . the court was . of the opinion that the widow
should be assured of an income of at least £150 per annum.
The court accomplished this result in the following manner
When there has been ascertained the final amount to which the
widow is entitled under the will exclusive of the unencumbered value
of the house, the income to be expected therefrom is calculated upon
a basis of 3Y2 per cent . The Public Trustee, as executor, will provide
by a charge upon the farming lands of the testator for an annuity
to the widow of such an amount, after taking into account the
expected income referred to in the last sentence, as will bring her
income up to X150 per annum . The order will make provision for
the widow on this basis as from the death of the testator6 6

It had been argued by the defendants that the agreement
to make his will in a certain manner compelled the testator
to make his will pursuant thereto, and that in consequence
the court could not increase the . testator's provision for his
widow as this could not be done without encroaching upon
that devise . Northcroft J. rejected . this contention following
the reasoning of the courts in Gardiner v. Poag and Parish v.
Parish .
I respectfully adopt the reasoning of the learned judges who
decided those cases, and inasmuch as the effect of those decisions is
to prevent a wife contracting herself out of the benefits of the statute,
so, à fortiori, a husband may not contract himself out of his obligations
even though the contract be made before marriage 67

The defendants appealed to the Court of Appeal," where
Myers C.J. and Ostler J. reversed the judgment of the trial
Judge, holding that the lands devised could not be made avail
able to satisfy the claims of the testator's widow under section
.33-of the Fancily Protection Act, 1908. Smith J. dissented, holding that the principle upon which the trial Judge had proceeded
was sound but that the order was not properly worked out.
Consequently, he 'thought that the proper course was to set
at p . 696
at p . 695 .
[19391 N .Z .L .R . 550 .

66Ibid .,
67 Ibid.,
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aside the order and remit the application to the court below
with a direction to hear the parties and determine the most
appropriate method of securing to the widow the sum of £150
per annum during her life or until her remarriage, whichever
should first happen.s9
Myers C .J. reviewed the case of Gardiner v. Boag and
Parish v. Parish and concluded that they were not applicable
to the facts of the instant case. The effect, he said, of those
cases was "that it was not competent for a wife, whether after
or before marriage, to limit in any way the right conferred on
her by the Act . The point must be emphasized that both the
cases cited were dealing with contracts between a person who
if he died leaving a will was bound by the statute, and a person
upon whom a right or benefit was conferred by the statute,
and such contracts were made with the purpose of avoiding or
affecting obligations or rights imposed and conferred respectively
by the Family Protection Act . A contract made for valuable
consideration in what may be regarded as the ordinary course
of business seems to me to be in a different category."7a Finally:
In the result, then, the agreement of February 2, 1933, is a
valid agreement, made for valuable consideration, and the testator
was bound to perform it or else he or his estate would have to pay
damages . In fact, he has performed the contract. Furthermore, he
has by his will given his widow all the estate that he had available
to give her . . . . The Family Protection Act, as has been demonstrated
over and over again by the judgment of the Supreme Court and of
this Court, gives ample jurisdiction to make good the breach of a
testator's moral obligation to make adequate provision for his widow
or children by cancelling or diminishing devises or bequests made by
the testator to other objects of his bounty . But a person to whom
a devise is made pursuant to an agreement made by the testator for
valuable consideration cannot be said to be an object of the testator's
bounty, and I cannot think that the Family Protection Act was ever
intended to defeat, nor do I think it should be construed as defeating
obligations incurred by a testator, or rights or equities acquired by
third parties by contract with the testator, in good faith and for
valuable consideration"

Ostler J. held that the effect of the agreement in question
was to make the children creditors of the estate with an enforceable contract against it. As the rights granted by the Family
Protection Act are exerciseable only against the net balance of
the estate, after all claims of creditors have been satisfied, (In re
Butchart, Butchart v. Butchart, Charlton v. Guardian Trust and
es Ibid .,
zu I bid .,
'~ I bid .,

at 570 .
at p . 555 - 6 .
at p . 559 - 60 .
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Executors Co. of New Zealand, Ltd. [19341 G.L.R . 222, and_Bond
v. Pond [1934] G.L.R. 563) it follows that any claim that could
be made by the widow would be only against the balance of
the estate, after deduction of the gifts of the children made
pursuant to the agreement.72
Smith J., in a strong dissenting judgment, agreed that the
testator had carried out his obligation under the agreement by
making the bequests in his will as he had agreed . But, "the
agreement creates no rights in the land whatever . It creates.
only a right to have the last will made in a particular way and
the testator has made it in that way. He has fulfilled all his
obligation under clause 17 (of the agreement) and is quite
blameless."" Continuing, he said ;
,.
Put in another way, the rights of the children under the agreement, whether created for consideration or not, are rights to become.
devisees or beneficiaries under a will. They are not the rights of
creditors or transferees . If the property had passed beneficially
under the agreement, it could not have been part of the estate and
could not have been devised by the exercise of the testamentary
power. If the children claimed a personal remedy in damages for
breach of agreement, they would be met by the answer that the
testator had completely done what he had contracted to do . The
bar to the satisfaction of their claim would be not in any failure by
the testator to carry out his contractual duty, but in the imposition
by the New Zealand Legislature of a statutory right in favour of
wife, husband, or child which, when the Court thinks fit to enforce
it, takes priority over all devises and bequests, whether made for
consideration or not 74

Dealing with the dicta of the Judges in Parish v. Parish, he
went on to say
In my opinion, it was the view of these eminent Judges that so
long as a disposition was made by virtue of the testamentary power
it was subject to the control of the Court under The Family Protection'
Act, and that any contract which purported to prevent that result
could be ignored . Until the present case, it has never been suggested,
so far as I know, that the Act left the loophole which is now alleged
to exist 75
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