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This article explores the drawbacks of the billable hour and considers the
viability of a value-based alternative, the fixed fee. It argues that billing
models premised on hourly rates facilitate unethical practices, reward
inefficiency, and fail to provide clients with certainty and accountability.
The article will proceed to consider if a value-based system would
introduce different problems, such as estimating appropriate fees that are
fair to both the client and the lawyer. The article concludes that value-
based billing is a viable alternative to the billable hour, and suggests that
its practical implications warrant further exploration. 

Cet article examine les inconvénients relatifs aux heures tarifiées et
offre comme alternative une approche fondée sur la valeur, soit le tarif
fixe. D’abord, l’auteur fait valoir que les modèles de facturation fondés
sur le tarif horaire facilitent les pratiques contraires à l’éthique,
valorisent les comportements inefficaces et empêchent souvent les
clients d'y voir clair. L’auteur poursuit ensuite en examinant si une
approche basée sur la valeur créerait des problèmes notamment quant
à l’établissement des frais de services acceptables tant pour les clients
que des avocats. Finalement l’auteur conclut en mentionnant que la
facturation à tarif fixe est une alternative rentable et propose que les
implications pratiques soient l’objet d’une étude plus approfondie.

1. Introduction

Q. How many lawyers does it take to change a light bulb?

A. How many can you afford?1

We’ve all heard the jokes. The problem with jokes about lawyers, however,
is that lawyers don’t think they’re funny, and nobody else believes that
they’re jokes.2 Lawyers have an image problem. The reasons behind the
negative public perception of lawyers are no doubt complex, but it appears
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that this problem, at least in part, relates to legal fees. The general public
does not understand how legal fees are arrived at, and in any event believes
legal services cost too much. One study by the American Bar Association
suggests that sixty per cent of people believe lawyers are greedy, and over
half believe lawyers’ fees are excessive.3

This is not to say that lawyers’ fees are unjustifiable. Rather, it is to say
that, to the public, legal fees are not clearly justified. It is hard to blame
laypeople for this confusion. The vast majority of legal work is billed by
the hour,4 a system that brings about a host of problems.

Much has been written about the ethical issues with hourly billing by
lawyers.5 Those lawyers and legal academics who have criticized those
who take advantage of the billable hours system through bill padding,
double billing, and other questionable tactics are certainly right; ethical
issues are no doubt a major flaw with the billable hours system. However,
the ethical problems enabled by hourly billing are only the beginning.
Time-based billing presents numerous inherent problems, which hurt the
clients of even the most scrupulous lawyer. Billing on the basis of time
fails to create an incentive for lawyers to work efficiently; on the contrary,
it can reward lawyers who work inefficiently. Moreover, hourly billing
often fails to offer predictability to clients on a budget, which undoubtedly
does not help the public’s perception that lawyers are insufficiently
accountable.
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Criticisms of hourly billing are hardly new.6 But notwithstanding the
fact that billing on the basis of time creates ethical dilemmas, produces
misaligned incentives, and lacks certainty, it persists as the primary billing
method for Canadian lawyers.7 The flaws of hourly billing contribute to
the poor public opinion of lawyers, but the profession has done very little
about it. It has been said that lawyers, who defend others ably, have done
a poor job of defending themselves.8 Lawyers looking to improve the
reputation of the profession could take a step in the right direction by
addressing the fundamental shortcomings with how they bill their clients.

This article does not aim to address criticisms that lawyers’ fees are too
high; whether legal services are sufficiently financially accessible to
potential clients is itself a complex issue. Rather, this article aims to
consider the underlying problems with the billable hours method of
charging clients, and whether a system based on value rather than time
would address these problems without introducing too many of its own.
Complaints about excessive legal fees are unlikely to disappear; the least
the profession can do is bill those allegedly excessive fees in a reasonable
and defensible manner.

Part 2 of this article will briefly explain how the billable hour came to
be the primary method of charging clients for legal work, and will describe
the system that preceded it. Part 3 will discuss three fundamental problems
with the billable hour – the system enables ethical problems, rewards
inefficient work, and lacks predictability for clients. Part 4 will outline the
alternatives to hourly billing, and illustrate that many alternatives used by
firms are still time-based, and thus fail to address the core problems
discussed in Part 3. Part 5 will consider value-based alternatives in greater
depth by assessing the obstacles to the implementation of fixed-fee billing.
Finally, Part 6 will propose a few additional considerations with respect to
the viability of value-based billing, and how it may be implemented
moving forward. 
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Although value-based billing introduces a few difficulties of its own,
this article argues that its implementation would be a step forward. Value-
based billing would better align clients’ and lawyers’ interests in efficient
work leading to positive results, create an environment where clients could
more accurately budget their legal expenses, and reduce billing-related
ethical conflicts. The time has come to critically assess the way lawyers
bill their clients, and consider if this can be improved to better serve
clients, as well as the profession. 

2. A Brief History of the Billable Hour

Although the billable hour has predominated throughout the careers of
most lawyers who are practicing today, this has not always been the case.
Prior to 1960, time-based billing was the exception, not the rule.9 At that
time, the primary billing method was “retrospective billing,” through
which lawyers set fees at the conclusion of a matter on the basis of the
amount of work completed, the outcome for the client, the market value of
the work, and the financial circumstances of the client.10 Clients were
provided with a bill that set a lump sum amount “for services rendered.”11

Lawyers began to keep track of the time they spent on files in the
1960s only as client demand for their work increased and created a
fundamental economic issue for lawyers; they realized that retrospective
billing did not measure the time costs of working on clients’ files, and that
this was a factor in lawyers’ incomes falling behind those of other
professionals. Timekeeping was suggested as a means to compare the
differences in costs and profitability in different practice areas, and to
determine whether lawyers had assessed fees appropriately given the time
costs they had incurred.12
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At about the same time, the structure of legal practice was changing.
Law firms began to grow from small shops to businesses in which partners
would manage numerous professional employees. Subjective assessment
of bills became more challenging in this context. Moreover, time records
were further integrated into practice, as they provided an apparently
objective basis upon which to measure associate performance.13

Once time records were integrated into lawyers’ practices, they were
quickly used as the basis of billing, rather than a mere cost accounting
tool.14 Hourly billing was attractive to lawyers for its simplicity; it was
much easier to multiply the time by a fixed dollar factor than to step back
and exercise subjective judgment to evaluate the appropriate value of a
case.15 Hourly billing was also attractive to clients, as it provided a
seemingly objective basis and greater detail for the bill (as compared to a
subjectively-determined lump sum “for services rendered”).16

Time-based billing was an appropriate solution to the problems of the
1960s; it created a valuable cost accounting tool, and appeared to eliminate
the subjectivity of assessing bills as a lump sum “for services rendered”
after the matter was completed. Today, however, lawyers and clients alike
recognize that the system presents numerous problems likely unanticipated
when the billable hour was introduced. 

3. Problems with the Hourly Rate

The 2002 American Bar Association Commission Report on Billable
Hours summarized the billable hour’s deficiencies as follows:

The billable hour is fundamentally about quantity over quality, repetition over

creativity. With no gauge for intangibles, such as productivity, creativity, knowledge

or technological advancements, the billable hour model is a counter-intuitive measure

of value.17

This article will focus on three specific problems with the billable hour that
render it a “counter-intuitive measure of value”: it enables questionable
ethical conduct; it rewards inefficient work and penalizes productivity; and
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it fails to offer clients predictability and accountability with respect to their
legal fees.

1) Ethical Issues

In his book The Honest Hour: The Ethics of Time-Based Billing by
Attorneys, William Ross suggests that the first step towards improving
billing practices is recognizing the “harsh truth” that hourly billing creates
an inherent conflict between the client’s interest in expeditious work and
the lawyer’s interest in billing a substantial amount of time.18 Although
lawyers owe a fiduciary duty to reasonably and effectively serve the
client’s best interests, law firms use billable hours not only as the basis for
clients’ fees, but also associate evaluations, promotions, and bonuses; a
lawyer’s job security depends on her dockets.19 In such a culture, the
billable hour creates numerous ethical temptations, and, as we will see, the
unfortunate reality is that many lawyers give in.

Alice Woolley breaks down the ethical problems arising from hourly
billing into three categories: first, lawyers fail to docket their time
contemporaneously, which typically results in inaccurate estimations and
clients paying for more time than was actually spent on their files; second,
lawyers will inflate the number of hours they record, whether consciously
or subconsciously; and third, lawyers perform as much work as possible on
client files, with little or no consideration for whether such work will
actually further the clients’ interest.20

In spite of the existence, prevalence, and simplicity of technology that
permits lawyers to record the time they work on each file precisely as that
work is completed, contemporaneous recording is not the norm. Rather,
lawyers tend to estimate how much time they spent working on a client’s
file at the end of the day (or worse, at the end of the week or month).21

Although it is possible that this tendency to approximate leads to
underestimations of client bills, this appears unlikely in a culture where
lawyers face billable hours targets, and the amount of time they bill is used
as a measure of their legal ability.22 Furthermore, it is very easy to forget
about or underestimate the time spent on coffee breaks, trips to the
restroom, or personal phone calls. As Roy D Simon Jr explains, “If you
know that you got to the office at 8:30 and didn’t leave until 7:30, that
sounds like 11 hours. But that doesn’t account for chats in the hall, or
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stopping to read a magazine on the reception table. Those five and 15
minutes add up.”23 It is in this way that eleven hours are billed for eight
hours’ work; at a few hundred dollars an hour, it does not take long before
even an innocent miscalculation can be substantially detrimental to a
client’s interests.

Bill “padding,” or inflating the number of hours recorded on a client
file, is the most frequently discussed aspect of unethical billing. One
survey in The Honest Hour reports that “at least five percent of all billable
time is the result of padding.”24 Although our respect for the profession
often leads us to presume that the vast majority of lawyers bill their time
ethically, the evidence demonstrates that dishonest billing is disconcertingly
prevalent. For instance, in a survey of recent law school graduates working
in large firms discussed by Dennis Curtis and Judith Resnik, almost half of
the respondents reported inflating their hours, whether intentionally or
accidentally.25 The authors describe the means by which these lawyers
“padded” their bills: some reported adjusting their hours upward when
they fortuitously found information more quickly than they anticipated,
thus charging a client for the time the work “should” have taken; some
billed clients for time spent cleaning their office and arranging files; and
others billed for time thinking about the client’s issues while driving to
work or taking a shower.26 In all these examples, the client is paying for
time that was not spent moving her file forward.

Woolley makes a compelling argument that “over-working” files –
while not obviously an issue of dishonesty – is, in fact, an ethical problem.
When a lawyer completes excessive research on a file without assessing
whether this work will truly benefit the client, she is privileging her
interests above those of her client. Woolley notes that from the client’s
point of view, there is little difference between paying for work that creates
no benefit and paying for work that was never done at all; in either case,
the client is paying something for nothing.27 Ross notes that “the almost
infinite amount of time that is expended upon research into even the most
minute legal issues” likely stems from a genuine belief that the work serves
the client’s best interest, even if that belief is merely a subconscious
rationalization of the lawyer’s desire to increase a client’s bill.28
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Of course, to represent their clients effectively, lawyers often must
pursue theories that may turn out to be dead ends. We must refrain from
being overly critical of a lawyer’s attempt to thoroughly investigate the
potential contingencies her client may face. There is, however, a line to be
drawn. Research into unlikely contingencies, research that is carried “well
beyond the point of sharply diminishing returns,” and research conducted
inefficiently ought to be discouraged as being contrary to a client’s
interest.29 Lawyers spinning their wheels and “leaving no book unturned”30

where the benefit to the client is negligible are doing a disservice to the
client and billing for work without value. 

Finally, the use of time-based billing creates an ethical grey area with
respect to what activities are properly construed as billable work. Clients
and lawyers would likely disagree as to whether a lawyer’s normal billing
rate should be charged for travel time, clerical work done incidentally by
the lawyer, getting up to speed on an inherited file, intra-office
conferences, and social conversations with clients.31 Such situations find a
lawyer prevented from using the time for alternative legal opportunities,
but not actually doing legal work for a particular client. This article does
not purport to define what is appropriately classified as billable, but it is
worth noting that significant ambiguity exists on this front, and that
ambiguity is frequently resolved in favour of the lawyer who sets the bill.

Regardless of whether lawyers act intentionally or subconsciously,
through bill padding or inaccurate docketing, the billable hour system
facilitates unethical behaviour by effectively authorizing lawyers to docket
time that does not provide any value to the client’s file or gain any ground
towards the client’s desired result. It is not fair to charge clients something
for nothing.

2) Promoting Inefficiency

A time-based billing system is inherently counter-intuitive because the
number of hours spent on a file is not a measure of productivity or value.
In the billable hours system, clients pay for the amount of time spent on
their file, regardless of whether that time was used effectively. The system
fails to create incentives for lawyers to work efficiently to bring about
client results – in fact, it creates the opposite incentive. Lawyers are, in
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effect, rewarded with greater compensation for taking longer than necessary
on a client’s matter.

Time-based billing hurts both clients and lawyers with its misaligned
incentives. In one Harris poll, 68 per cent of lawyers surveyed stated that
they would prefer to be compensated according to the quality of work and
outcome of efforts rather than a billable hours basis.32 This should come as
no surprise; efficient and hard-working lawyers do not receive appropriate
credit for the value they provide clients under a time-based system. A
lawyer who produces four hours of work for one client while on a four-
hour train ride to a hearing in Ottawa for a second may not bill eight hours’
work for this interval; she must bill a maximum of four, which was the
actual amount of time elapsed. A lawyer who spends the train ride to the
hearing watching movies, however, may also bill four hours.33 There is
thus little incentive for the lawyer to multi-task where appropriate, as her
dockets – a primary measure of her value as a lawyer to her firm – will not
reflect her efficiency and value. A typical competitive business environment
ties pay to performance. Why should legal practice be any different?

Many other similarly inefficient practices are frequently reflected on
clients’ legal bills. Lawyers may engage in excessive discovery; fail to take
advantage of a relevant work product produced for an earlier file; prepare
long formal opinions where a short memo or phone call would do; and
engage in excessive intra-office consultation. All these activities will
increase a client’s bill, but none will even marginally improve the quality
of the work the client receives.34 The hourly billing system, however,
serves to encourage these practices.
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The billable hour does not just promote inefficiency with respect to
time spent on a file, but also with respect to the technology used to
complete legal work. Relatively recent developments in online research
services and electronic document management create the capability for
increased productivity. Because lawyers bill by the hour, however, they are
effectively discouraged from taking advantage of such efficiencies. An
online research service subscription, for instance, is a fixed cost greater
than the cost of the books it replaces. This cost usually cannot be passed
on to clients who refuse to pay for overhead, but using the service would
dramatically reduce the amount of time needed to complete legal
research.35 In such a scenario, lawyers would be paying more to earn less.
Unless their clients agree to higher hourly rates to compensate for the new
technology, lawyers must face gradually declining revenues as a
consequence of their increase in efficiency. Although common sense
would suggest that lawyers providing better value to clients should realize
greater revenues, billable hours create the opposite result.

3) Lack of Predictability 

That most other professionals do not charge on such a basis should suggest
to lawyers that the billable hours system may be flawed. When one goes to
the dentist for a root canal, for instance, she can expect to pay the dentist
the amount she anticipates from her earlier consultation, whether the
procedure takes one hour or all day. Ronald Rotunda emphasizes the
absurdity of paying for the time it takes to provide a service rather than a
fixed price for the service itself by analogizing the billable hour to the cost
of airline tickets. We would no doubt be frustrated if asked to pay more
when a flight is delayed, particularly because the airline would have no
incentive to provide its services efficiently when it collects more profit
from using resources inefficiently.36

The cost of providing legal services, particularly in a litigation setting,
can no doubt be difficult to estimate. This does not mean, however, that
clients must be faced with the significant uncertainty the billable hours
system creates for them, and left with the unpleasant surprise of a bill that
does not link their expenses to the value they received.

In order to promote positive and long-lasting relationships with
clients, lawyers ought to provide some guidance as to the total a client
might expect to pay for a particular legal matter. With a time-based billing
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system, however, this is rarely the case. The system makes it difficult for
clients to budget their legal expenses. The Chairman of the Board of IBM
is reported to have lamented that IBM’s general counsel was “the only
department head to whom we’ve given an unlimited budget – and he’s
already exceeded it.”37 Clients, individual lawyers and firms, and the
profession as a whole would benefit from a system that does not rely on
time as a proxy for value.

4. Alternatives to the Hourly Rate

The flaws of hourly billing have been known for years now, and many
firms have attempted to allay clients’ concerns about billing; they have
introduced alternative fee arrangements in an effort to reduce legal fees for
clients on a budget. Very few of these alternative arrangements, however,
have addressed the core problem of the billable hour: that clients’ fees are
based, quite simply, on time. Although alternative fee arrangements may
answer a client’s complaint that her bill is too high, they typically do not
respond to the concerns that her lawyer is docketing in a questionably
ethical manner, that her lawyer has no incentive to work efficiently, and
that she does not have an accurate sense of what her bill will be once the
matter is complete. So long as the billable hour serves as the basis of a fee
arrangement, these concerns will not be addressed.

This part will discuss a variety of alternative fee arrangements, broken
down into two categories: time-based and value-based arrangements. 

1) Time-based

Some of the most popular alternative fee arrangements include volume
rates, blended hourly rates, incentive billing, unbundled fees, and fee
limits.

Firms frequently establish a volume discount for clients who provide
a great deal of business. In this situation, the firm may agree to charge the
client at hourly rates discounted by, for example, ten percent, in exchange
for a certain volume of work or for exclusivity of representation.38 This
arrangement fails to address any of the core problems of the billable hour,
as it remains premised on it.

Although a lawyer typically bills at a rate related to her experience, a
firm offering a blended hourly rates arrangement averages the rates of all
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members of the firm who will be working on a file. Regardless of whether
a senior partner, associate, student, or paralegal completes the work, the
firm charges the client one blended rate for all time spent on the file. This
system allegedly encourages firms to staff files efficiently.39 In practice,
however, one wonders if this system actually encourages inefficient
staffing. If a student or junior associate was billing at a rate higher than
normal, would it not be in the best interest of the firm to use the file as a
“learning experience” for the juniors, who will inevitably take longer than
necessary to complete the task? After all, it would be an inefficient use of
the partner’s time to be particularly involved in the file, as she will be
billing at a rate lower than her usual level. It seems that such an alternative,
although controlling the rate clients are charged, does little to address the
problem of too many unnecessary hours being spent on a file.

Incentive billing is instituted where a firm charges a reduced hourly
rate, but becomes entitled to a bonus for success in achieving particular
objectives.40 This arrangement better aligns lawyers’ interests with those
of their clients with regard to the result, and provides the firm with a
financial stake in the outcome of a case.41 It is hard to see, however, how
this arrangement addresses any of the problems with the typical system of
hourly billing. It is always in a lawyer’s interest to provide her client with
a positive outcome, as the lawyer will hope the client will return with
further business or refer her colleagues and friends. Although this
arrangement may be desirable for clients in that it reduces a client’s bill if
she does not achieve her desired outcome, it fails to encourage lawyers to
work efficiently, to offer the client predictability, or to address the ethical
concerns with docketing. Moreover, the added financial incentive for a
positive outcome may exacerbate problems of “over-working” files,
serving to further inflate a client’s bill.

A law firm may also offer “unbundled” fees to clients, meaning that
the clients have the option either to hire other parties to perform some of
their law-related work, such as document organization, duplication, and
messenger services, or to do the work themselves. This option is appealing
to large corporate clients who already have in-house services that perform
these services for their business quite cheaply.42 Unbundling, however, is
merely a cost-cutting measure – although it reduces some of the work that
is subject to billable rates, it does nothing to address the billable hour’s
core problems.

686 [Vol. 90

39 Baird, supra note 6 at 200.
40 Rotunda, supra note 36 at 824.
41 Baird, supra note 6 at 200.
42 Rotunda, supra note 36 at 824.



Better Value: Problems with the Billable Hour …

A fee limit arrangement is premised on hourly rates, but comes the
closest of the time-based alternatives to solving the problems of the
billable hour. In this arrangement, the firm and client negotiate a maximum
fee that the client’s legal services will cost, based on the lawyer’s
reasonable estimate of the time the legal work will take if she is working
to provide good value to the client. The work is then billed on a standard
hourly basis, subject to the agreed-upon cap.43 If the lawyer’s dockets
amount to less than the limit, the matter is charged on a simple hourly
basis; if it exceeds the cap, the lawyer must bear the loss (unless the lawyer
has arranged for an option to re-negotiate the cap, contingent on client
review and approval).

A fee limit arrangement thus addresses the uncertainty problem – a
client leaves the engagement meeting with a strong sense of how much to
budget for that matter’s legal expenses. Such an arrangement also
addresses the efficiency problem, at least in part; although the client bears
the risk of inefficient work in a standard hourly fee arrangement (in that
she has to pay the costs of inefficient work), the lawyer must assume this
risk in an arrangement with a fee limit.44 In such a scenario, however, the
lawyer fails to reap the benefits if she works in a particularly efficient
manner; in such a case, she will receive remuneration simply for the time
the task took. The lawyer thus has an incentive to rack up the client’s bill
to the agreed upon maximum. So long as billing is based on time, the three
core problems with the billable hour cannot be fully addressed.

2) Value-based45

Fixed fees go one step further than fee limits. Rather than functioning as a
cap on a lawyer’s typical hourly bill, a fixed fee arrangement specifies the
bill for the client’s legal task at the outset of the arrangement. Like a fee
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are relatively untested, and create additional difficulties with respect to determining the

purported value of the file; see Donald C Massey and Christopher A D’Amour, “The

Ethical Considerations of Alternative Fee Billing” (2001) 28 SUL Rev 111 at 119-20. In

any event, because their use is limited to few areas of legal practice, contingency fees are

beyond the scope of this article.
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limit, a fixed fee may be negotiated between the client and lawyer or law
firm, and will be premised on a reasonable estimate of the time a lawyer
will take to complete the legal work and the value of the work to the
client.46 It remains prudent for the lawyer to keep track of her time, but the
client’s bill is fixed from the outset; whether the lawyer’s docketed time at
her hourly rate falls above or below the fixed fee is of no consequence to
the client’s final bill.

Fixed fees not only solve the problem of uncertainty for clients, but
also provide strong incentives for lawyers to get organized, set priorities,
and work efficiently to serve the client’s interests.47 Although lawyers
must bear the risk of inefficient work, they may also realize the rewards of
efficient work; if a task is completed in less time than anticipated, the law
firm keeps any profits.48 As fixed fees remedy the misaligned incentives of
the billable hour, the risk of the ethical problems mentioned in Part 3A is
eliminated, at least with respect to the lawyer-client relationship.49

Finally, fixed fees allow clients more easily to compare legal costs for
a matter with different firms, and may have the added benefit of allowing
clients to put legal work out for bid and use the competitive pressures of
the market to reduce their legal fees. Bidding arrangements for hourly fees
within the current system have little value, as the dominant factor in
determining a bill is the number of hours worked, rather than the hourly
rate at which that work is billed.50

This article does not propose that firms revert to the old retrospective
billing model, but rather that they use the lessons learned from their
experiences with hourly billing to build a model that responds to the
realities of the current legal marketplace. Although fixed fees “for services
rendered” were replaced fifty years ago, largely due to their subjectivity
and failure to account for costs, law firms’ experience with hourly billing
will likely ensure these problems will not arise again. First, as we will
discuss in Part 6A, fixed fees implemented in today’s legal market would
have a wealth of data and research as their basis; although they may not be

688 [Vol. 90

46 Ibid at 118.
47 Litan and Salop, supra note 4 at 194. 
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based on a seemingly objective unit of measure (time), they could hardly
be called subjective. Moreover, fixed fees would be negotiated with the
client prior to the retainer, ensuring that any subjectivity is agreed upon by
the parties, rather than unilaterally imposed, as was the case previously.
Finally, the issue of internal firm cost accounting can also be resolved with
advance planning; as we will discuss in Part 5(2) fixed fee retainers would
be based on budgets, and firms may still use time as an accounting tool if
desired to assess their costs and profits.

3) More Regulation

Woolley suggests that the best way to address the problems brought about
by the billable hour is for law societies to impose strict disclosure
obligations.51 She argues that before representation, clients should be
advised about the basis on which the bill will be calculated, including
specifically which tasks will and will not give rise to billable hours. She
also argues that lawyers should be required to provide estimates of the
likely costs, a list of circumstances that will lead to the estimate being
revised, and a written amendment to the estimate if a change is required.
Finally, after the work is completed, Woolley argues that lawyers should
provide a detailed accounting of the hours worked and billed and what was
done in those hours.52

Woolley’s suggestions would certainly address some of the problems
created by the billable hour. Specifically, she provides for predictability in
client bills and a deterrent for “over-working” files or billing for tasks that
are not properly classified as billable work. Her argument for increased
professional regulation does not, however, modify the backwards
incentives created by the billable hour. Woolley’s suggestion remains
premised on the time-based billing status quo, where inefficiency with
both time and technology is promoted.

Moreover, to implement the additional professional regulation
Woolley suggests would require of lawyers and law firms a great deal of
additional work. Such work may be a worthy investment to remedy the
problems created by the billable hour, but lawyers’ efforts would be better
placed in a strategy that addresses all the core problems of hourly billing. 

5. Potential Problems with Value-based Fee Arrangements

This article has thus far argued that fixed fees, an alternative fee
arrangement based on value rather than time, are preferable to billable
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hours as the basis for charging clients for legal services. No fee
arrangement, however, is without its flaws; billing inherently creates
tension between a lawyer’s interest to earn more and a client’s interest to
pay less. Our profession would be well served to acknowledge this tension
and analyze how different billing options achieve our goals of ethical
behaviour, efficiency, and client service, and reduce incentives for billing
abuse.

We will proceed to examine three primary concerns with implementing
fixed fees. First, are there any ethical issues that will plague this alternative
arrangement? Second, what should the parties do about fee payment when
the lawyer-client relationship must be terminated before a legal matter is
complete? Third, how will lawyers address the challenge of estimating
fixed fees?

1) Ethical Issues with Fixed Fees

The starting point for considering any ethical concern in practice is law
societies’ rules of professional conduct. In Ontario, the Rules of
Professional Conduct state that a lawyer’s fees shall be “fair and reasonable
and … disclosed in a timely fashion.”53 The commentary connected with
this rule suggests that a fair and reasonable fee depends on a number of
factors, including (a) the time and effort required and spent; (b) the
difficulty and importance of the matter; (c) whether special skill is required
and provided; (d) the value of the subject matter; and (e) the results
obtained.54 In short, the Rules of Professional Conduct do not prescribe
any manner of fee determination, but are no doubt permissive of fixed fee
billing.55

Various commentators have noted a few ethical concerns with fixed
fee billing. First and foremost, it has been argued that fixed fees create a
conflict of interest in that lawyers may neglect to spend the time and incur
the expenses necessary to achieve the client’s desired result.56 In other
words, some believe that the intrinsic incentives for efficiency in the fixed
fee method will push lawyers too far – they will be so efficient that they
will skip steps and fail to do quality work for the client. If this concern
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came to fruition, the fixed fee would create a problem converse to the
ethical issues of the billable hour: lawyers would “under-work”, rather
than “over-work” files in order to increase profit margins.

With a fundamental tension between the interests of lawyers and
clients, ethical temptations are unfortunately inevitable when it comes to
billing. Numerous safeguards are in place in our profession, however,
which would, one hopes, reduce the likelihood that this aspect of the fixed
fee would induce lawyers to compromise the quality of their work. 

Lawyers generally desire repeat business and referrals from their
clients, and are always cognizant of their professional reputation and that
of their firm. In order to remain competitive and earn a living, a lawyer
must do quality work that keeps clients from taking their business
elsewhere. Moreover, rules of professional conduct dictate that lawyers
must work in their clients’ best interests, and may be disciplined for
misconduct if they fail to do so. Finally, as a further deterrent from
skipping steps in the interests of efficiency, professional negligence actions
enable clients to seek redress if their lawyers fail to adequately represent
them. These safeguards do not appear to be entirely successful at preventing
billing abuse under the billable hours system, but are likely well-suited to
prevent lawyers from neglecting their duty to do quality work for their
clients under a fixed-fee regime that encourages efficiency.57

Others worry that fixed fee billing creates the opportunity for lawyers
to misrepresent the value of legal work; as lawyers will be offering
subjective estimates of the amount of work required, they may be tempted
to overstate how much a task should cost, leaving clients vulnerable to
billing abuse.58 This may be cause for concern, and in many ways reflects
the problems with bill padding – lawyers may be tempted to overstate how
much their hard work “should” cost. As with concerns of “underworking”
files, however, various considerations can reduce the incentives for
lawyers to act unethically.

First, as stated above, ethical rules require lawyers to charge “fair and
reasonable” fees, and lawyers may be disciplined if they are dishonest and
fail to do so. More practically, perhaps, the determination of a fixed fee is
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57 See e.g. Woolley, “Time for Change,” supra note 5; Ross, supra note 5; Curtis
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subject to negotiation between lawyer and client. It is the client’s
prerogative to discuss the factors determining a fixed fee with her lawyer,
and to shop around with different firms to determine an appropriate rate.
The market can serve as a guide to help clients understand appropriate
rates for their legal services. Where hourly rates provide little guidance to
clients with respect to the value of work and the total cost they may
anticipate, fixed fees aim to provide greater accountability. 

2) Terminating the Lawyer-Client Relationship 

Lawyers may be concerned with how fixed fees should be apportioned in
the event that the lawyer-client relationship is terminated during the course
of the engagement.59 It is not entirely clear whether the client or lawyer is
entitled to the fee.60 Although described in an American context, Tyler
Moore discusses this issue in his article “Flat Fee Fundamentals.”61 He
suggests that fixed fees can be thought of as “advance payment retainers,”
and that as such they must be subject to a refund (as there is no such thing
as a nonrefundable retainer within the ethical rules of most jurisdictions).62

This view is supported by the decision of the District of Columbia Court
of Appeals in In re Mance, which states that a fixed fee remains the
property of a client upon payment, because “an attorney earns fees only
by… performing a legal service for the client.”63 Consequently, a lawyer
must place the fee in a trust account upon payment, and must refund all
unearned portions of the fee in the event that the lawyer-client relationship
is terminated.64

Although this may appear to be a deterrent to introducing fixed fees, it
is not insurmountable. Lawyers can address this issue by dividing the work
into stages, and agreeing with the client upon milestones at which each
stage will be deemed complete, and a specific portion of the fixed fee
earned. In a commercial litigation file, for instance, a matter may be
divided into four categories: (1) work up to and including the pleadings;
(2) examination for discovery; (3) pre-trial stage; (4) trial stage.65 Each
stage could be further divided into sub-categories, with portions of the
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a lawyer may withdraw from representing a client, a client may terminate the lawyer-

client relationship at will; see Rules of Professional Conduct, supra note 33 at 47. 
60 Barker, supra note 6 at 202.
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comes to estimating a fee; see below, Part 5.
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fixed fee allotted into each.66 In the event that the lawyer-client relationship
is terminated, the lawyer may keep the portions of the fee earned for the
stages that have been completed, and refund those portions assigned to
work that has not yet been completed. 

In re Mance also suggests that, upon client consent, a fixed fee may be
deemed to be property of the lawyer upon receipt.67 It is not clear whether
a court would come to the same conclusion upon a conflict over fixed fee
refunds in Canada, and this may be an issue appropriately subject to
professional regulation to ensure the approach to such conflicts is fair to
both clients and lawyers. Although it is an issue that practitioners
considering implementing fixed fees ought to consider, the potential for
conflicts over the ownership of fixed fees upon termination of a lawyer-
client relationship need not impede lawyers considering implementing
fixed fees in their practice.

3) Estimating an Appropriate Fee

The greatest challenge facing lawyers considering implementing fixed fees
is likely the ability to estimate an appropriate fee for the legal services a
client requires.68 Although this may not pose a serious problem for
apparently routine transactions, some legal problems simply do not lend
themselves to an early assessment of scope and complexity.69

Although many lawyers are likely to assert that their work is unique
and therefore cannot be billed on a fixed fee basis, one study suggests that
this is largely not the case. William Cobb suggests that legal work can be
placed on a “value curve” based on the uniqueness of the work and the
relative value of the work to the client. In Cobb’s assessment, eighty per
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cent of legal work is fairly routine and can be performed by any of the
many lawyers competing in that market.70 Such work lends itself well to
fixed-fee billing, as firms can use their extensive experience to estimate
with relatively little difficulty.71

But what about the remaining legal work, that is truly too complex in
scope to determine price estimates at the outset? This concern may be
answered in a few ways. First, as discussed above, in the event of complex
litigation, for instance, dividing work into stages and other project
management strategies may greatly assist with estimation. As one never
knows when a lawsuit will settle, breaking a legal task down into its
component parts may be necessary to properly assess appropriate fee
payments. Moreover, lawyers may build assumptions into their fixed fee
agreements, and leave room to adjust should those assumptions prove to
be false.72

Second, lawyers should acknowledge that perfect estimations will not
be the consistent reality. On some occasions, lawyers will find that they
spend more time and resources on a matter than planned, and they may
earn less profit than anticipated.73 These deviations, however, are likely to
be offset by other matters that are completed in less time and using fewer
resources than expected.74 With a diverse portfolio of cases, law firms are
generally very efficient at spreading risk – much more so than clients, who
assume the risk of inefficiencies and unanticipated contingencies under the
billable hours system. Any losses in one case are likely to be balanced out
by the gains in another.75

Finally, it must be conceded that some particularly complex “bet the
company” work may simply be unsuitable for fixed fees due to the
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estimation problem.76 Price is usually not a concern for such work, as
clients typically will fight for their desired result at any cost. Hourly billing
may be the most appropriate for such a case, or where it is exceedingly
difficult to estimate the work required in the early stages of a matter. No
billing system can perfectly suit every situation.

6. Moving Forward

If a lawyer or law firm wishes to implement a value-based, fixed-fee
billing system, they must first consider a few practical issues. We will
proceed to discuss how a law firm may obtain data as a basis for assessing
fixed fees, and how a lawyer may engage in negotiating a fixed fee
arrangement with her client. 

1) The Data

Although determining a fixed fee for legal work is no doubt more
challenging than simply charging time at an hourly rate, the data is out
there to serve as a basis for reasonable and fair estimation in most cases.
As mentioned in Part 2, law firms have been tracking their time for
decades. Lawyers’ dockets can no doubt provide a reliable and plentiful
source of information with respect to how long specific legal tasks
generally take. Large firms in particular have a wealth of information at
their fingertips (or in their accounting departments); the data can be broken
down on the basis of the type of task, the complexity of the task, the
experience level of the lawyer who completed the task, and so on. 

Such a strategy may occasion the risk of perpetuating the problems of
the billable hour in a different forum. If a firm’s dockets reflect the ethical
concerns with hourly billing (such as bill padding and over-working),
firms may end up effectively continuing to charge clients on the basis of
inefficient work. This concern might be addressed by “neutralizing” the
data by consulting two other sources. First, dockets may be cross-
referenced with client bills, also on record within the firm, to determine
whether the firm “wrote off” some of the time when billing the client. This
would indicate that some inefficiency took place, and the amount deemed
appropriate for that particular task could be adjusted accordingly. More
importantly, perhaps, court judgments on costs awards could be consulted.
Such decisions are made by a neutral arbiter and should speak to an
appropriate evaluation of the costs of a matter.
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With such an abundance of data to assess, firms may need to hire an
outside consultant to crunch the numbers. This would no doubt constitute
an upfront overhead expense that may deter some firms from deviating
from the status quo, but such an investment would likely be fruitful in the
long run; a firm could earn a significant competitive advantage as a result
of converting to a more client-friendly billing system.

2) The Process

When entering into a fixed-fee billing arrangement, lawyers and clients
need to be clear and open with each other with respect to expectations. In
her article “A Client’s Experience with Implementing Value Billing,”77

Zoë Baird discusses the crucial elements of the engagement conversation,
from her experience as a general counsel seeking legal work on a value
basis. First, lawyers must work with the client to identify the desired
outcome of the legal work, and the stages and goals along the way.78

Additionally, the lawyer should strive to identify any ancillary issues that
may arise in the course of achieving these goals.

If the client works as in-house counsel to a corporate client, it may be
appropriate to allocate the roles of inside and outside counsel for this
project.79 Opportunities for “unbundling” legal fees80 may arise as well, and
the parties should clearly communicate expectations and responsibilities.

Parties should create an engagement agreement defining the scope of
the legal matter, the general strategy the lawyer will pursue, and the
necessary resources. As explained above, lawyers should state assumptions
with regard to general practice and perceived likelihoods, and provide for
flexibility to renegotiate terms if the assumptions prove untrue. As
contingencies may occur that skew the fee in either direction, trust and
communication in the lawyer-client relationship are essential.

It would, of course, not be prudent for a firm to convert all its billings
to fixed fees at once. Firms may continue to collect data as they phase in
fixed fees; they can learn from any misplaced estimates and adjust along
the way.
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7. Conclusion

Hourly billing was implemented to eliminate the opacity of retrospective
billing; it is apparently objective and informs the client of the basis upon
which the bill is calculated.81 Over time, however, it has become clear that
the billable hour introduced its own set of problems. Time-based billing
creates an environment where questionably ethical behaviour is tacitly
encouraged; it rewards inefficient uses of time and technology, while
penalizing those who work in a particularly efficient manner; and it fails to
offer predictability or certainty to clients with respect to their final bills.

Although firms have embarked upon introducing alternative fee
arrangements in recent years, many of the alternatives remain time-based,
and merely cover up the problems of the billable hour by offering clients
slightly lower rates. The only way to truly solve the systemic problems the
billable hour has introduced to our profession is to replace it, where
possible, with a value-based billing alternative.

Fixed fee billing involves establishing a set fee for a client’s legal
work, premised on a reasonable estimate of the time that work will take to
complete and the value the work will provide for the client. It not only
remedies the issue of uncertainty for clients, but also provides incentives
for lawyers to work in an efficient and ethical manner. 

Fixed fees are, of course, not a perfect solution – some ethical temptations
remain, and lawyers choosing to implement such a system will inevitably
face challenges with estimating appropriate fees as they embark on the
transition. However, various safeguards are in place in the profession to
reduce the incentives for billing abuse in a fixed-fee system, and extensive
data is available to assist law firms with fee estimation. 

One billing method will never perfectly suit the diverse needs of
clients and lawyers – in this manner, fixed fees are no different from the
billable hour. Although an appropriate fit for a significant majority of legal
work, some files may prove to be too complex to fit in a fixed fee
arrangement. The legal market is changing, however, and clients are
beginning to insist on billing methods that incorporate the same market
factors they must consider in operating their businesses.82 Lawyers should
heed this call, and strive to incorporate client-friendly billing practices that
eliminate the uncertainty and inefficiencies of the past. Fixed fees can help
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the legal profession improve its relationship with the public, and finally
provide clients with at least some of the accountability they’ve been
looking for.
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