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In R v Hape, the Supreme Court of Canada recently stated that the
doctrine of adoption of customary international law operates in Canada
such that prohibitive rules of custom are incorporated into domestic law in
the absence of conflicting legislation. Yet, in that case, it was not necessary
for the Court to decide what adoption means or when conflicting
legislation arises. This article attempts to do so. It puts forward a
framework for ascertaining conflicting legislation. It then submits that
adoption, properly understood, points in one principal direction: the
tortious liability of the Crown for violations of customary international
law.

Dans l’affaire R c Hape, la Cour suprême du Canada a récemment statué
que la doctrine de l’adoption du droit international coutumier s’applique au
Canada de manière à ce que les règles prohibitives du droit international
coutumier soient incorporées au droit interne, sauf disposition législative
contraire. Toutefois, dans cette affaire, il n’était pas nécessaire pour la Cour
de préciser ce qu’elle entend par « adoption » ou de décrire les
circonstances dans lesquelles on retrouve des dispositions législatives
contraires; ce qui s’avère justement le but de cet article. L’auteur met de
l’avant un cadre qui permet d’identifier les dispositions législatives
contraires. Il soutient ensuite qu’une interprétation correcte de l’adoption
aurait principalement comme effet d’entraîner la responsabilité délictuelle
de la Couronne pour violations du droit international coutumier.

1. Introduction

Three years ago, in R v Hape,1 the Supreme Court of Canada affirmed the
doctrine of adoption for customary international law. Such law would be
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treated as part of the law of Canada, even where it was not embraced by
legislation. Since then, few Canadian judges have found it necessary to
consider the doctrine. Further, while commentators have welcomed Hape,
they have been coy as to its tangible impact on Canadian law. 

This article seeks to highlight the principal path ahead for the doctrine
of adoption in Canada, focusing on two issues. First, adoption must always
begin with the question of whether there is inconsistency between a
particular custom and domestic law. There is currently no framework for
consideration of inconsistency. This article attempts to provide such a
framework. 

Second, adoption must obviously be distinguished from other uses of
customary international law by Canadian courts that resemble the way
those courts use unimplemented treaties. Accordingly, this article submits
that the doctrine is only operative where custom is used to supply a free-
standing norm of common law for enforcement by a Canadian court. This
leaves adoption with one principal possibility: the tortious liability of the
Crown for violations of customary international law. 

2. Decision in Hape

Hape arose out of a criminal prosecution for money-laundering. RCMP
officers had conducted parts of their investigation in a Caribbean
jurisdiction. The question arose whether the work of those officers
overseas engaged protections relating to fair trial contained in the
Canadian Charter of Rights and Freedoms.2 Given the extra-territorial
dimension of the case, the Court interpreted the Charter in light of public
international law, including custom. In the process, LeBel J, for the
majority, made the following remarks about adoption:

Despite the Court’s silence in some recent cases, the doctrine of adoption has never

been rejected in Canada. Indeed, there is a long line of cases in which the Court has

either formally accepted it or at least applied it. In my view, following the common

law tradition, it appears that the doctrine of adoption operates in Canada such that

prohibitive rules of customary international law should be incorporated into domestic

law in the absence of conflicting legislation … .3

It is striking that the Court breathed new life into adoption in Hape, at
a time when adoption was under siege elsewhere in the common law 
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world. It had been rejected in criminal law by the Australian courts.4 In R v
Jones (Margaret),5 the House of Lords had done the same in England, on
grounds that suggested all adoption might leave English shores.6 Other
jurisdictions, notably Hong Kong and Singapore, have been less hostile
and, as a result, their case law requires attention.

Despite its enthusiasm for adoption, the above passage from Hape
leaves several questions unanswered. First, how does one identify
conflicting legislation and what is the relevance of other conflicting
domestic law? Second, what is adoption and how does it differ from other
domestic arenas for public international law pursued in Hape, such as the
interpretation of the Charter? These questions must be answered before
adoption can properly be applied by Canadian courts. The present article
aims to do so. 

3. Conflicting Domestic Law

A) Conflicting Legislation

Hape cannot be criticised for making adoption subject to conflicting
legislation. This notion was laid down by Lord Atkin for the Privy Council
on appeal from Hong Kong in the 1930s,7 and this principle has endured.
Under adoption, custom merely becomes part of the common law and, like
any element of the common law, it must yield to the exercise of
parliamentary sovereignty.8 The key question is the meaning of
“conflicting.” It is submitted conflict should be divided into three
categories – direct collision, express codification and implied codification. 

1) Direct Collision

The concept of direct collision is easy to grasp. 9 Custom confers some
kind of benefit. The benefit is denied by statute. The former gives way and
the latter is enforced by Canadian courts. 
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Sometimes the denial of a benefit conferred under customary law is
manifest. Thus, in Mack v Attorney-General,10 a group of Chinese
Canadians challenged immigration statutes that had historically
discriminated against them. The Ontario Court of Appeal ruled that “to the
extent any customary international law prohibiting racial discrimination
may have existed during the relevant time frame, it was clearly ousted by
the impugned legislation.”11

It is likely, though, that in some situations a statute must be interpreted
before the denial of the benefits of customary law can be established. This
raises the issue of how fast or slow Canadian courts should be to find that
benefits have been denied. It is settled that in performing statutory or
constitutional interpretation the courts will, as a matter of judicial policy,
apply a presumption of conformity with international law. They will adopt
a meaning “harmonized with the international commitments of Canada”12

and “strive to avoid constructions of domestic law pursuant to which the
state would be in violation of its international obligations unless the
wording of the statute clearly compels that result.”13

This approach is most often applied where proceedings require the
interpretation and enforcement of a statutory provision. The same
approach should be applied, however, to the threshold question of
conflicting legislation in proceedings referable to adoption, as the need to
avoid a violation remains present. One source of controversy is the
interpretation of provisions casting statutory discretion in general terms.
How readily should they be understood to authorise violation of customary
international law and, therefore, preclude adoption? In R v Secretary of
State for Home Department; Ex parte Brind,14 the House of Lords refused
to read down general statutory discretions so as to make them subject to
compliance with an unincorporated human rights treaty. 

The House of Lords was concerned, however, to prevent treaties
which were not subject to adoption from being incorporated by the “back
door.”15 Custom would be in a different position. In contrast, New Zealand
courts have been willing to limit general statutory discretions on the basis
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of treaties or custom. In that jurisdiction, “national law is to be read, if at
all possible, consistently with the related international law”16 even if this
appears “difficult to reconcile with the seemingly generally applicable
wording”17 of executive powers. An English judge has argued that the
New Zealand jurisprudence is not applicable in his jurisdiction.18 A Hong
Kong court broadly sided with this judge when it refused to limit a general
statutory terminology according to customary international law.19

At some stage, Canadian courts will have to resolve this debate for
their own legal system. The language they have so far used in relation to
the presumption of conformity is generous, perhaps indicating that the
New Zealand approach could be accepted.20 If this occurs, it will be
unlikely that legislation using general terms, particularly in the
administrative context, will be considered to be in direct conflict with
custom and thus prevent adoption from operating. 

One critical point must be made. English statute law has become
influenced by the “principle of legality.” This principle is a powerful tool
of interpretation, enabling robust judicial defence against legislative
encroachment of fundamental rights. Given its potency, however, the
principle is only applicable in relation to rights already present in domestic
law through “the necessary contextual backcloth of a relevant basic
common law principle.”21 Even then, encroachment must be tolerated
where effected by express language or necessary implication.22

The principle of legality may overlap with the approach taken by the
New Zealand courts.23 This is not in itself enough, however, for the
principle to become relevant to adoption. Another argument is that the
principle of legality should apply in relation to customary norms concerning
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fundamental rights, on the basis that custom is part of the common law. Yet
this turns on the instinctive but inaccurate view that adoption is automatic.
Adoption is non-legislative, but it must still go through a judicial process to
detect conflicting legislation, followed by ascertainment of the role of
adoption at common law. This is anything but automatic.

Such reasoning was powerfully embraced in Yong Vui Kong v Public
Prosecutor24 by the Singapore Court of Appeal:

Ordinarily in common law jurisdictions, CIL [customary international law] is

incorporated into domestic law by the courts as part of the common law in so far as it

is not inconsistent with domestic rules … The principle enunciated by Lord Atkin [in

Chung, supra note 7] entails that, at common law, a CIL rule must first be accepted

and adopted as part of our domestic law before it is valid in Singapore … Without [the

foregoing] the CIL rule in question would merely be floating in the air … CIL is not

self-executing in the sense that it cannot become part of domestic law until and unless

it has been applied as or definitively declared to be part of domestic law by a domestic

court.25

The same approach is probably also implicit in the House of Lords’ view
that “international law is not a part, but is one of the sources, of English
law.”26 Something “floating in the air”27 is a world away from “basic
common law principle.”28 It follows, to say the least, that in Canadian
cases considering custom as to fundamental rights for the first time, the
principle of legality must not operate.

2) Express or Implied Codification

In R v Secretary of State for Home Department, Ex parte Thakrar,29 the
English Court of Appeal proceeded on the basis that a statute could be
drafted in so much detail that it became a “comprehensive code” that
barred from adoption any custom having the same subject matter.30 This
principle stems from the doctrine of Parliamentary supremacy. If
Parliament chooses to legislative exhaustively, the courts must yield to its
desire to exclude from a particular field all but its own pronouncements.
Codification can occur on a micro or a macro scale. Typically, the statute
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as a whole would codify the field to which it relates. In principle, however,
a particular provision of the statute could also be exhaustive in its
necessarily smaller field. 

The principle is seamless where the intention to codify is express. An
example may be found in Bouzari v Iran,31 where the Ontario Court of
Appeal held that a statutory provision conferring state immunity “except
as provided by this Act” was a code preventing exceptions to that
immunity also flowing from custom under the doctrine of adoption.32

Complications arise where codification is left to implication. There is no
doubt that it is permissible for codification to arise in this way; Thakrar
itself is an example in the field of immigration. The question is how the
implication is to be drawn. There is obvious scope for judges to disagree.
Indeed, in Ruddock v Vadarlis,33 the Federal Court of Australia effectively
departed from Thakrar in relation to its own immigration legislation.34

The present author will restrict himself to one point in this regard. If a
Canadian judge is satisfied that Parliament has legislated exhaustively, he
or she must not adopt customary international law. This would be judicial
rebellion against Parliamentary intention. In particular, the question of
codification must not be confused with reading down general statutory
discretions as occurs in New Zealand courts. There is no scope to say
Parliament had the general intention to codify but, through judicial
handiwork, that intention is subject to the operation of customary
international law. Parliament either wished to codify or it did not. If it did,
all law beyond the statute or particular provision, including custom, must
give way. 

Of course, the above reasoning could be circumvented by a judge
refusing to imply codification. I can only urge Canadian judges not to
allow sympathy for customary international law to prevent them from
identifying, as neutrally as possible, Parliamentary aims.

3) Order in Which Collision and Codification to be Considered

To sum up, there are three instances where a statute precludes adoption: 

• where the statute or a particular provision thereof announces
itself as an exhaustive statement of the law in a particular area; 
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• where one or more of the provisions of the statute directly
collides with a customary norm; and 

• where the statute or a particular provision thereof impliedly
constitutes a code. 

The order in which these instances have been stated is deliberate, and
should be followed when deciding upon the presence of conflicting statute
law. Express intention is obvious and renders inquiry into anything else
superfluous. It is also much easier to locate a direct collision than to
identify an implied intention.35 Thus, implied intention may be considered
last.

B) Inconsistency with Delegated Legislation and the Constitution

I have so far spoken of statutes rather than delegated legislation as the
source of conflict. The Privy Council did the same in the 1930s decision in
Chung.36 The Supreme Court of Canada, however, has not clearly
distinguished between statutes and delegated legislation. Further, there is
no inherent difficulty with delegated legislation generating conflict and
precluding adoption. It would simply be necessary for the enabling power
to be wide, incorporating the ability to alter the general law.37 In that event,
it is more likely that delegated legislation would be the source of direct
collision, rather than codification. This is because, in practice, it is hard to
imagine delegated legislation supplying codification where the parent
legislation had not already done so. 

Inconsistency could also flow from the Canadian constitution, through
direct collision or codification. As English law scholar Dr Roger O’Keefe
has said, in words approved by the House of Lords, “customary
international law is applicable … only where the constitution permits.”38

There is, however, little need for concern as to inconsistency between
custom recognising individual rights and the Canadian Charter. The
common law and the Charter have nuanced relations.39 In any event, 
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whatever may be said of the Human Rights Act 1998 (UK),40 the Canadian
Charter is not a code. Section 26 states:

The guarantee in this Charter of certain rights and freedoms shall not be construed as

denying the existence of any other rights or freedoms that exist in Canada.41

One might have foreseen difficulty of some kind where the Charter makes
detailed provision as to a particular right. Perhaps those details were not
intended to be supplemented by customary protection of the same right?
Yet, the Charter has not been given any such restrictive operation. Rather,
rights recognised by the Charter are also protected by other relevant law,
being the older Canadian Bill of Rights,42 its provincial counterparts and the
common law. They “produc[e] cumulative effects for the better protection
of rights and freedoms.”43 Custom, upon adoption, can join their company. 

C) Inconsistency with Common Law

When the Privy Council stipulated that the doctrine of adoption was
subject to conflicting statutes it also stated that the same result would flow
from “rules … finally declared … by tribunals.”44 This was not repeated
by the Supreme Court, which referred to conflicting legislation alone. Still,
there must be occasions where custom is barred from adoption by judge-
made law. There is a debate over whether a lower court facing a custom
previously adopted by a higher court, but subsequently changed by further
customary international law, can apply the change notwithstanding the
doctrine of precedent.45 The debate is perhaps not that important. After all,
the litigant invoking the change will have the motivation and often also the
resources to appeal to the higher court. 

More significant is the relationship between a custom, in its original or
customarily altered form, and a separate rule of judge made law. A

4092010]

40 Roger O’Keefe, “The Doctrine of Incorporation Revisited” (2008) 79 Brit YB

Int’l L 1 at 49-50.
41 See further Anne F Bayefsky, “International Human Rights Law in Canadian

Courts” in Benedetto Conforti and Francesco Franconi, eds, Enforcing International
Human Rights in Domestic Courts (The Hague: Martinus Nijhoff, 1997) 295 at 296.

42 SC 1960, c 44.
43 Singh v Canada (Minister for Employments and Immigration), [1985] 1 SCR 177

at 224, 16 DLR (4th) 422; Chaoulli v Quebec 2005 SCC 35, [2005] 1 SCR 791 at 814.
44 Chung, supra note 7. 
45 See generally van Ert, supra note 20 at 208-18. For a different view, see

O’Keefe, supra note 39 at 53-58. See also Stéphane Beaulac, “Customary International

Law in Domestic Courts: Imbroglio, Lord Denning, Stare Decisis” in Christopher Waters,

ed, British and Canadian Perspectives on International Law (Leiden: Martinus Nijhoff,

2006) at Ch 18. 



LA REVUE DU BARREAU CANADIEN

Canadian court should seek to develop the common law consistently with
custom. However, just as a statute can be beyond interpretative repair, so
too can a rule of the common law be so established that the judiciary
cannot intervene. The solution must be legislative.46 In other words, there
is a constitutional limitation on the capacity of the judiciary to reformulate
the common law. The doctrine of adoption should not change this. Where
that limitation is exceeded, the relevant custom must yield to inconsistent
common law pending legislative intervention.

D) Limited Impact of Inconsistency

It must be emphasised that inconsistency need not be an absolute bar to
adoption. If there remains some scope for adoption to operate
notwithstanding the relevant intention or collision, then this should occur.
Adoption is only precluded to the extent of the inconsistency.47 A classic
example of this is Bouzari.48 As indicated, the Ontario Court of Appeal
held that the State Immunity Act was expressly intended to be a code, with
the result that it was inconsistent with and prevented the doctrine of
adoption from applying in the field of state immunity. 

However, s 18 of the State Immunity Act reads:

This Act does not apply to criminal proceedings or proceedings in the nature of

criminal proceedings.

This provision raises two possibilities. The first is that there is no state
immunity outside of the Act and, as a result, there is no state immunity in
criminal proceedings whatsoever. An alternative view, which may or may
not be correct, is illustrative for present purposes. While the statute may
constitute a code precluding adoption, it only has this status in the civil
sphere. The Act, as a barrier to adoption, has no impact in the criminal
sphere. There, the doctrine of adoption would not be barred by
inconsistency. In other words, the extent of inconsistency by codification
is limited to civil proceedings, leaving adoption unimpeded elsewhere.

The same can arise in the context of direct collision. When seeking to
give adoption a residual role outside of the direct collision, it will be
necessary to ensure that implied codification is not also present. For this
would prevent the residual role on the ground that Parliament had excluded
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all law apart from the statute itself. Yet where implied codification is
absent, direct collision does not deny adoption all operation.

The following example comes from Hong Kong. Immigration
legislation contains a general discretion to refuse permission to remain to
persons without the right of abode in Hong Kong. While there is no general
statutory adoption of refugee law, the authorities have a policy of not
deporting refugees. In recent litigation, the Hong Kong Court of First
Instance agreed that there was a customary norm prohibiting deportation
of refugees. Right or wrong, the Court found direct collision between
immigration legislation and that norm. The former enabled permission to
be refused in violation of the latter.

Even if the Court were correct, the inconsistency it identified is not the
end of the matter. Hong Kong administrative law recognises, somewhat
differently from Canada, a doctrine of relevant considerations. This
comprises factors a decision-maker exercising a statutory power is
required to take into account, even if he or she ultimately acts contrary to
those factors. The direct collision identified by the Court would not prevent
refugee status from being a relevant consideration. The decision-maker
may have statutory power to deport a refugee, but this is not impaired if
there is requirement first to consider whether a person is a refugee and
whether in light of this he or she should be deported.49

4. Finding the Meaning of Adoption

The domestic status of customary international law in Canada since Hape
is obscured by the absence of a definition of adoption. The present article
seeks to construct a definition. It is best to start with what adoption cannot
be. In Canada, treaties do not enjoy the doctrine of adoption.50 They can
only be introduced into domestic law by statute. This is because, if treaties
became part of domestic law without the intervention of the legislature, the
executive would be able to alter that law through its exercise of the
prerogative power to conclude treaties. The separation of powers would be
infringed.51
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Before they are introduced into domestic law, treaties are known as
unimplemented treaties. They are nonetheless widely used by Canadian
courts in statutory interpretation and administrative law. That use
corresponds with certain uses of customary international law. It surely
follows that the latter uses of custom cannot represent adoption. In other
words, any use of custom reflecting use of an unimplemented treaty
insulated from adoption cannot involve adoption of the custom. Adoption
is also largely absent from the examples referred to by the Supreme Court
in Hape. This leaves one principal possibility: the liability of the Crown in
tort. Each of these propositions will be explored in the succeeding sections.

5. Use of Unimplemented Treaties

A) Statutory Interpretation

The presumption of conformity has already been mentioned. It is mainly
used in proceedings involving the enforcement of a statutory or
constitutional provision with a subject to matter to which an unimplemented
treaty is relevant. This does not involve adoption. The proceedings are
ultimately referable to the statute or constitution, not the treaty. Further,
especially in relation to statutes, the treaty is not necessarily effective. If an
otherwise competent legislature has been rather clear in its desire to violate
an international treaty, the presumption gives way and the violation will be
enforced by Canadian courts.52 The same would arise in the unlikely event
the Canadian constitution itself derogated from international law. 

A minority of the Supreme Court once objected that the presumption
of conformity was the doctrine of adoption in disguise. It enabled a litigant
“to achieve indirectly what cannot be achieved directly, namely, to give
force and effect within the domestic legal system to international
obligations undertaken by the executive alone that have yet to be subject
to the democratic will of Parliament.”53

This objection misfires. Courts performing statutory or constitutional
interpretation are, often in a very specific context, presented with a choice
between competing constructions. Making that choice is an unavoidable
part of the judicial function. It surely falls far short of adoption for judges,
in meeting this responsibility, to be guided by considerations that include
consistency with a treaty. Thus, in Lewis v Attorney-General (Jamaica),54

the Privy Council was content to utilise a treaty for the purposes of
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Caribbean constitutional interpretation “[w]hether or not the provisions of
the [treaty] are enforceable as such in domestic courts.”55

B) Use of Treaties in Administrative Law

This desire on the part of Canadian and English judges to utilise
unimplemented treaties without effectively subjecting them to the doctrine
of adoption is also apparent in administrative law. It is settled that an
administrative decision is reviewable by the courts for reasonableness.56 In
Baker, the Supreme Court held that treaties can “help show the values that
are central in determining whether [a particular] decision was a reasonable
exercise [of an enabling power].”57 In Brind, first mentioned above, the
House of Lords took a similar approach, without any fear that doing so was
adoption by the “back door.”58

One can see how such use of treaties in administrative law avoids the
accusation of de facto adoption. As Baker itself demonstrates, an
administrative decision is not automatically invalid for inconsistency with
an unimplemented treaty. Rather, when the judiciary considers whether or
not an administrative decision is reasonable, it will merely have regard to
the provisions of an unimplemented treaty or, more precisely, the values
they enshrine. The judiciary may even uphold a decision ultimately
negative to those values so long as the decision-maker has accorded them
careful consideration.59

C) Corresponding Uses of Custom

In short, there was no adoption of unimplemented treaties where they were
merely one factor relevant to a wider judicial performance of statutory
interpretation or assessment of reasonableness in administrative law. The
same must be said where custom is correspondingly deployed. It has
already been discussed how customary international law attracts the
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presumption of conformity. Whether the context is the ascertainment of
conflicting legislation precluding adoption, or some other kind of
proceeding, no actual adoption is involved. It is a case of statute or
constitutional law. There would similarly be no adoption if custom, as is
likely, were to influence reasonableness in administrative law.

6. Examples from Hape

In Hape, the Court mentioned two past situations where it felt the doctrine
of adoption had been applied: maritime law and state immunity. The
question is whether, in these situations, custom is used in a manner akin to
statute or administrative law or has some other status, possibly amounting
to adoption.

A)Maritime Law

1) Authority Cited by Supreme Court

The Court in Hape cited a decision it had made more than a century ago:
The “North” v R.60 In particular, the Court quoted a remark representing
the views of two of five judges in that case:

[T]he Admiralty Court when exercising its jurisdiction is bound to take notice of the

law of nations … . The right of hot pursuit … being part of the law of nations was

properly judicially taken notice of and acted upon by the learned judge in this

prosecution.61

2) No Adoption in North or Any Other Maritime Case

Yet, a closer examination of North reveals that it did not actually involve
the doctrine of adoption. Rather, it comprised the application of the
presumption of conformity. The passage quoted by the Court went on to
say that the “[statutory] language is … quite broad enough to cover such a
case as the one before us, and the fourth section of the statute, so far from
negativing the doctrine of immediate or hot pursuit of a poacher by its
broad and general language, may be said impliedly to adopt it.”62
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It is apparent that the position would be the same if North were
decided by the Supreme Court today.63 Indeed, one could go so far as to
say that any application of customary international law in admiralty and
maritime matters in Canada would occur pursuant to federal statute rather
than the doctrine of adoption.64 Further, in the English context, Dr
O’Keefe has argued that law applied in admiralty proceedings, while
subject to international influences, is sui generis and should not be
regarded as an instance of the doctrine of adoption.65 The Supreme Court
has described the equivalent Canadian law in strikingly similar terms.66

B) State Immunity

1) Authority Cited by Supreme Court

The Supreme Court gave three examples of adoption in the context of
immunities: 

• Reference re: Exemption of United States Forces from
Proceedings in Canadian Courts;67

• Reference re: Power of Municipalities to Levy Rates on Foreign
Legations and High Commissioners’ Residences;68 and

• Saint John (City) v Fraser-Brace Overseas Corp.69

2) Authority Sufficiently Strong

US Forces is not convincing. In that proceeding, the question was whether
members of a visiting armed force were exempt from criminal proceedings
in Canadian courts. At the time, there was no legislation providing
immunity for the force. If it were to arise, it could only be through the
operation of customary international law under the doctrine of adoption.
Several judgments were delivered, yet only two clearly refer to the
doctrine of adoption.70 The remainder dispute the existence, scope or
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appropriateness for adoption of the relevant rules of customary
international law, albeit without questioning adoption itself.71

Foreign Legations is a stronger authority. It concerned the legality of
the imposition of municipal taxation on foreign diplomatic missions. There
was general legislative provision for taxation but no relevant statutory
immunities. Duff CJC, with whom Taschereau J and Rinfret J agreed,72

purported to apply adoption. An immunity from taxation for the missions
was “implicit in the principles of international law recognized by the
[common] law of England; and, consequently, by the [common] law of
Ontario.”73 There was no inconsistency in the relevant taxation legislation.
Rather, it “must be construed as saving to the privileges of foreign
states.”74 Neither Kerwin J nor Hudson J dissented from adoption as part
of Canadian law.75

Saint John essentially applied Foreign Legations.76 These authorities,
particularly Saint John, cannot be dismissed as easily as North and
maritime law. They did not involve statutory interpretation beyond
identifying the absence of conflicting legislation. Nor were they referable
to administrative law. In other words, custom was not simply one matter
relevant to some wider judicial task or discretion. Rather, it was a norm
enforced as a rule of common law in its own right. This must be what the
Supreme Court means by adoption.

3) Authority Lacks Contemporary Significance

Even so, these examples are essentially historical. If US Forces were
decided today, the Supreme Court would instead apply the jurisdictional
provisions of the Visiting Forces Act (VFA).77 Likewise, Foreign Legations
would come down to the taxation provisions of an instrument such as the
Vienna Convention on Diplomatic Relations, incorporated into Canadian
law by the Foreign Missions and International Organisations Act
(FMIOA).78 Saint John would probably involve some combination of the
foregoing legislation. Otherwise, it would be referable to a statute already
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touched upon, the State Immunity Act. While that statute might not prevent
adoption from supplying immunity in criminal proceedings, such
immunity would usually flow from the above provisions of the VFA and
the penal provisions of the FMIOA.79

7. The Future in Crown Tort Liability

A) Crown Tort Liability Would Clearly be Adoption

With immunities being a meagre harvest, it is necessary to look for other
uses of custom that could constitute adoption. In other words, how else
could a norm be enforced as a rule of common law in its own right, rather
than a mere component in some wider judicial capacity under statute or
administrative law? There is no point seeking solace in criminal law. Even
if one could overlook the controversy of such a step in Australia and
England, adoption in this form is probably excluded by the codification of
criminal law in Canada.80

One place to look is tort law. Crown tort liability could be an instance
of adoption in Canada. It would mean that the Crown or, more precisely,
Crown officials could be sued in tort where conduct unlawful as a matter
of public law was also in breach of customary international law. In these
circumstances, a rule of customary international would become a norm
capable of independent enforcement in domestic law. It would be
everything that was lacking in the interstitial use of treaties and custom
already discussed. 

For these purposes, the Crown should not be confined to the federal
government. It should extend to provincial governments, reflecting the fact
that their conduct is attributable to Canada under public international law.81

Other Canadian Crown entities may also suffice.82 Whether adoption could
leap from Crown tort liability to that of foreign officials elsewhere in the
Commonwealth or worldwide raises controversial questions of justiciability
and the law of immunities, not to mention the conflict of laws, a full
discussion of which is beyond the scope of this paper.83
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79 FMIOA s 3(1), Sch 1 Art 31, Sch 2 Art.s 41, 43.
80 Criminal Code, RSC 1985, c C-46 at ss 8-9.
81 James Crawford, International Law Commission’s Articles on State
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B) Negative Decisions by English Courts

1) Litigation Giving Rise to Decisions

Crown tort liability for breach of customary international law was rejected
by the English courts in the Chagos Islanders litigation. This litigation is
well-known. British authorities forcibly depopulated a colony, the Chagos
Islands of the Indian Ocean, to enable the United States of America to
construct a military base there. At various stages, the Chagos Islanders
challenged the validity of British legal instruments grounding their
expulsion. They were for a time successful.84 However, the challenge
ultimately foundered in the House of Lords.85

During the period when the challenge appeared to have been
successful, the Chagos Islanders brought separate proceedings for
compensation. At no point were those proceedings successful. The trial
judge in the English High Court gave summary judgment against the
Chagos Islanders,86 and the Court of Appeal refused leave to appeal.87

Before both courts, the Chagos Islanders invoked the doctrine of adoption.
At that time, the conduct of the British authorities had been held invalid
under public law. Further, that conduct was in breach of a custom
prohibiting their exile. Accordingly, they argued, the British authorities
were, through adoption, liable in tort.

2) Rejection of Crown Tort Liability by Trial Judge

The trial judge, Ouseley J, gave a “fundamental reason”88 for excluding
this use of adoption. It did not exhibit parallels with existing heads of
Crown tort liability, which combined invalidity at administrative law with
the requirements of specific torts. Rather, the tort was “no more and no less
than a particular example of a tort for unlawful administrative acts,
attempted in the field of immigration.”89 It sought to disturb the settled
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notion that “an ultra vires act does not of itself give rise to tortious
liability.”90 For these reasons, the only remedy for the Chagos Islanders lay
in judicial review.91 The tort “[did] not arguably exist.”92

3) Rejection of Crown Tort Liability by English Court of Appeal

The English Court of Appeal, in refusing permission to appeal, had a
different objection to the suggested tort. Such a tort could only be
committed by the state. Yet, unlike continental European legal systems,
“English common law ha[d] no knowledge of the state.”93 While there was
recourse through judicial review, “the State ha[d] no tortious liability at
common law for wrongs done by its servants, from ministers down.”94

Even statutory reform of this position “d[id] not [relevantly] work by
making the state a potential tortfeasor: it work[ed] by making the Crown
vicariously liable for the torts of its servants.”95 The Chagos Islanders had
not “faced squarely up to this problem.”96 They had invoked the tort so as
to “implicate the state directly.”97 This required something absent from
England, namely “a legal system in which the Crown, in private law, can
do wrong.”98

C) Limited Precedential Effect of Decisions

The rejection, while strongly worded, has limited effect in precedent. At its
highest, it comprises reasons given by the English Court of Appeal when
refusing permission to appeal. Such reasons, while they may be cited
before English courts,99 are “at best only of persuasive weight.”100 So even
in England the rejection would be surmountable. Still, in any jurisdiction,
there would need to be good reasons for rejecting a view of the English
Court of Appeal. It is submitted that, at least in Canada, such reasons exist. 
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D) Solid Grounds for Rejecting English Decisions

Neither court was completely mistaken. As will be seen, the English High
Court was undoubtedly right to say that unlawful administrative conduct
must not be tortious per se. The English Court of Appeal was likewise
correct to baulk at making the Crown, rather than its servants, liable in tort.
Neither point, though, should prevent adoption from leading to Crown tort
liability.

1) Correct to Say No Tort of Unlawful Administrative Acts

There is old and high authority for the stance taken by Ouseley J.101 For
example, the House of Lords said in its seminal decision on the tort of
breach of statutory duty, X (Minors) v Bedfordshire County Council:102

It is important to distinguish … actions to recover damages, based on a private law

cause of action, from actions in public law to enforce the due performance of statutory

duties, now brought by way of judicial review. The breach of a public law right by

itself gives rise to no claim for damages. A claim for damages must be based on a

private law cause of action.103

The same is true in Canada, notwithstanding that breach of statutory duty
has long been eclipsed by the law of negligence.104 In Holland v
Saskatchewan,105 McLachlin CJC said for the Court:

The law to date has not recognized an action for negligent breach of statutory duty. It

is well established that mere breach of a statutory duty does not constitute negligence

… The proper remedy for breach of statutory duty by a public authority, traditionally

viewed, is judicial review for invalidity. The appellant [has] pursued this remedy …

and obtained a declaration that the government’s action … was unlawful and invalid.

No parallel action lies in tort.106

So, undeniably under the current law,107 invalid administrative conduct
cannot automatically lead to tortious liability. Rather, it is necessary for
that conduct also to amount to a particular tort, be it breach of statutory
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duty in England, negligence in Canada or any other tort known to one of
those jurisdictions.

2) Requirement Satisfied Where Adoption Leads to Crown Tort
Liability

Even so, it will often be hard to separate the determination of whether
conduct is invalid from whether that conduct also amounts to the
commission of a tort. Sometimes, a finding of invalidity will necessarily
produce a finding of tort liability. Take trespass to land and trespass to
goods or conversion. An invalid exercise of a power to enter land or seize
goods will result in tort liability.108 The purported administrative action is
necessarily also the conduct relevant to those torts – entry or seizure. The
conclusion of invalidity automatically supplies their remaining element –
absence of lawful authority.109

On other occasions, the opposite applies. A finding that a particular
tort has been committed also means that the administrative action in
question was invalid. In Odhavji Estate v Woodhouse,110 the Supreme
Court explained that one category of the tort of misfeasance in public
office arose where a public officer engaged in “conduct that is specifically
intended to injure a person or class of persons.”111 In establishing the tort,
“the fact that the public officer has acted for the express purpose of
harming the plaintiff is sufficient … owing to the fact that a public officer
does not have the authority to exercise his or her powers for an improper
purpose, such as deliberately harming a member of the public.”112 In other
words, the conduct attracting the tort, given its impropriety, necessarily
entailed invalidity.

None of the above disturbs the settled principle that unlawful
administrative action is not tortious per se. There will always be some
cases where, due to the absence of a relevant tort, invalidity is the only
outcome a litigant can achieve. Yet, in many cases, there is so much
overlap between the purported administrative action and the ingredients of
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the relevant tort that, with one starting point or another, the requirements
of invalidity and tortious liability coalesce. 

Allowing the doctrine of adoption to spawn Crown tort liability is
similarly unobjectionable. It does not produce the result that unlawful
administrative conduct is necessarily tortious. Rather, that result only
emerges where the unlawful conduct also constitutes a breach of
customary international law. The custom is judicially transformed into a
tortious standard that operates like anything from assault to negligence. Of
course, there could emerge the above overlap between findings of
invalidity and tortious conduct. For example, administrative action could
be unreasonable in light of a breach of customary international law. Even
here, though, there would be no tortious liability from invalid conduct
alone, as there would still need to be the customary violation. 

3) Accurate Objection to Tort Liability of Crown Itself

The English Court of Appeal drew the line at any attempt to use the doctrine
of adoption to impose tort liability on the Crown itself. To understand the
correctness of this position, it is necessary to go back to the foundations of
public tort liability in English law. That law was traditionally enshrined in
the maxim that the Crown “can do no wrong.”113 In other words, whatever
the position of Crown servants, the Crown itself could not be liable for a
case in tort. This typically remains the case in England and Canada today.
In England and almost all of Canada, even after extensive statutory reform,
there are no more than two areas in which the Crown may be directly liable
in tort: as an employer and as an occupier of property.114

4) Problem Overcome for Adoption by Classic Device of Crown
Servants’ Liability

The fact that the Crown in England and most of Canada faces so little
direct liability in tort has not prevented sweeping public liability from
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emerging in this area. Long before any statutory reform of this area,
English and Canadian judges sidestepped Crown immunity by making
servants of the Crown personally liable for Crown torts. This had the
potential for injustice to both claimants and defendants. The courts,
however, intimated that the Crown had a “moral obligation” to pay the
damages awarded to a successful claimant. The Crown almost invariably
complied.115

Over time, this practice was converted into an obligation by statutory
provisions rendering the Crown vicariously liable for the torts of its
servants or agents.116 In other words, the judicial device of maintaining
Crown immunity from tort liability while subjecting Crown servants to
that liability was continued. Hence the remark by the English Court of
Appeal quoted above, namely that the statutory reforms “d[id] not
[relevantly] work by making the state a potential tortfeasor: [they]
work[ed] by making the Crown vicariously liable for the torts of its
servants.”117

If the doctrine of adoption were to generate Crown tort liability, it
could overcome the concern of the English Court of Appeal by observing
this tradition. Crown servants could be made subject to liability in tort for
breaches of customary international law. There would be no direct Crown
liability for the same. Of course, it might be objected that it is false to
distinguish between the Crown and its servants in this way. This is
precisely the point, however. In the words of Sir William Wade, common
law judges drew the “highly artificial” distinction between the Crown and
individual officials Crown immunity “tolerable” and to ensure its
“reconciling…with the rule of law.”118 This was ultimately embraced by
statute law. It could occur once again in relation to customary international
law.
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5) Crown Subject to Statutory Imposition of Vicarious Liability in
Relation to Customary International Law

A question that plainly remains is whether the tortious liability of Crown
servants under adoption would attract the statutes rendering the Crown
vicariously liable. Those statutes impose vicarious liability on the Crown
in terms such as “if it were a person.”119 This means that the Crown has
the same vicarious liability for its servants as a private person. The
question is whether this is sufficient to leave the Crown vicariously liable
for torts specific to the public sphere or, in other words, torts to which a
private person is not subject. Such torts include tortious liability for breach
of customary international law.

The answer lies in another tort specific to the public sphere:
misfeasance in public office. In Racz v Home Office,120 the House of Lords
held that the Crown could be vicariously liable in relation to the tort of
misfeasance in public office. That tort, of course, can only be committed
by officials. At no point did the House mention the CPA. The statutory
reforms had, however, been common ground before the Court of Appeal
and were expressly accepted by that Court without demur.121 While the
House of Lords reversed the judgment of the Court of Appeal, one may
assume it would have addressed the critical question of the CPA had it
disagreed with its application. 

It is hard to quibble with this approach, whether for misfeasance in
public office or breaches of customary international law. The statutory
reforms do not have to be read as imposing on the Crown vicarious liability
“as if it were a person” for only those torts to which the person is subject.
Rather, it can be read as imposing such liability on the Crown in relation
to any tortious liability, whether specific to the public sphere or shared with
private persons.

E) No Other Barrier to Adoption Generating Crown Tort Liability

Three concerns, none fatal, remain. Each was raised by Dr O’Keefe in his
discussion of adoption, including the question of Crown tort liability, under
English law. 
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1) No Distortion of Customary International Law

Dr O’Keefe suggests that adoption is not automatic. Rather, it is a process
of judicial adjustment by which custom is transported from the
international plane to become a norm capable of enforcement in domestic
law.122 So much has been judicially recognised, especially in Singapore.
Dr O’Keefe goes on to say that there is some custom that cannot survive
the process of adoption. This generally arises where the custom is of a
strictly inter-state exception, rather than one directly embracing the
position of individuals, as with the customary international law of human
rights.123 This might exclude certain custom from adoption but is no bar to
adoption in the field of tort.

Perhaps Dr O’Keefe sows the seeds for a broader point that the process
of adoption cannot distort customary international law. Still, this does not
occur where tortious liability is imposed on servants of the Crown, rather
than the Crown itself or, for that matter, private persons. No doubt, as
Dr O’Keefe indicates, that “individual delictual responsibility is unknown
to present [customary] international law,”124 but it is surely axiomatic that
a state has some discretion as to how it implements public international law
on the domestic plane, especially for the purposes of constitutional law.
The imposition in Canada of vicarious, rather than direct, liability of the
Crown is thus uncontroversial.

2) No Excess of Constitutional Role by Judiciary

Dr O’Keefe’s principal objection to adoption generating Crown tort
liability under English law was constitutional. Building upon his
judicially-approved dictum that “customary international law is applicable
… only where the constitution permits,”125 Dr O’Keefe wrote:

the recognition by the courts of a cause of action in tort for the violation of a rule of

customary international law would be no less than the judicial creation of a new tort,

something which has not truly happened since the coining of the unified tort of

negligence in Donoghue v Stevenson in 1932. The reason for this is essentially

constitutional: given its wide-reaching implications, economic and sometimes

political, the creation of a novel head of tort is now generally recognised as better left

to Parliament, on account of the latter’s democratic legitimacy and superior capacity

to engage beforehand in the necessary research and consultation.126
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This forms part of a more general notion, identified as early as the 1960s
by Sir Humphrey Waldock, that “a certain nervousness [exists] on the part
of English judges as to the constitutional implications of [adoption].”127

That nervousness, however much it may have motivated courts in
Australia or England, is of limited relevance to Canada. The doctrine was
strongly endorsed by the Supreme Court in Hape. It is scarcely likely that
a final appellate court would take this step if it harboured doubts as to
constitutional validity. 

This leaves the specific objection of Dr O’Keefe to adoption generating
tortious liability. There can be no denying the reality that recognising the
full extent of adoption creates a new class of tort liability. This does not,
however, place sanctioning this development beyond the judicial function
in Canada. Of course, the Canadian courts have no quasi-legislative
capacity to pluck torts out of thin air. Yet, no such thing would occur if
adoption generated tort liability. The doctrine has long been accepted in
Canada. Recognition of its reach in tort would be an elaboration like many
before in the common law world. That elaboration would be all the more
compelling as there is little else the doctrine could do. 

Further, there can be clear limits to the extent of liability in tort under
the doctrine of adoption. In particular, when Canadian judges identify
customary international law, they can restrict themselves to gauging its
current state as cautiously and forensically as possible. They can refrain
from purporting to exercise anything like legislative power. As Lord
Hoffmann said on behalf of the House of Lords in Jones v Ministry of
Interior of Kingdom of Saudi Arabia:

international law … is based upon the common consent of nations. It is not for a

national court to “develop” international law by unilaterally adopting a version of that

law which, however desirable, forward-looking and reflective of values it may be, is

simply not accepted by other states.128

This sentiment is not new. In J H Rayner (Mincing Lane) Ltd v Department
of Trade and Industry, 129 Lord Oliver said, also for the House of Lords:

A rule of international law becomes a rule … only when it is certain and is accepted

generally by the body of civilised nations … It is certainly not for a domestic tribunal
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in effect to legislate a rule into existence for the purposes of domestic law … on the

basis of material that is wholly indeterminate.130

Canadian courts can be understood to hold the same view.131

3) No General Inconsistency with Common or Statute Law

If adoption were allowed by Canadian courts to generate tort liability, it
would be like any other instance of adoption. In particular, it would need
to avoid inconsistency with statute or common law. If inconsistency were
to arise, there would be no tortious liability. It should already be apparent
there is no general inconsistency with the common law. Rather, adoption
can generate tort liability by a route long practised at common law –
through servants of the Crown. 

The common law requirement that administrative conduct be invalid
before it sounds in tort also avoids inconsistency with statute. For if the
position were otherwise, there would be direct collision between adoption
in this form and a statute authorising a breach of customary international
law. This is subject to an exception: statutes barring administrative action
purportedly under its provisions from grounding civil liability, expressly or
by implication.132 While probably rare, this would stop adoption in its
tracks. 

8. The Way Forward

It must be asked which examples of customary international law could
ground tortious liability. In Hape, the Supreme Court indicated that
adoption was restricted to “prohibitive” rules of customary international
law. The idea is that custom only attracts the doctrine where it outlaws
something. Where custom facilitates without banning there is no work for
the doctrine of adoption to do. This is a curious limitation on adoption not
readily apparent elsewhere in the common law world. Still, whether it is
right or wrong, the distinction will rarely bite. Most custom involves some
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kind of bar or duty.133 Further, prohibitive status could also be implied; for
example, an individual right might by implication prohibit violation of that
right, or permission to act in certain ways might by implication prohibit
acting in other ways.

Some custom that could trigger Crown tort liability appears from the
literature. There is torture134 and non-refoulement, particularly of
refugees.135 Indeed, custom has a wide range of protections relevant to
individuals. Where administrative conduct is invalid as a matter of public
law, the victim could then sue in tort for violation of those protections.
Doing so would be appropriate even where customary protection of the
individual overlaps with Charter rights. As explained, the Charter allows
its rights to be supplemented by other law. Further, while a Charter
violation sounds in damages, they may not be awarded if there is another
remedy that will adequately address the violation, particularly in tort.136

This surely describes damages in tort for breach of customary rights.

In any event, there will be many cases where the protection provided
by customary international law is unique. A fertile source of possible
protections would be cases in the United States under the Alien Tort Claims
Act (ATCA).137 While those cases are ultimately referable to statute and
brought against foreign rather than local authorities, they provide a
smorgasbord of possible customary norms of interest to individual
litigants. Among the many norms invoked in ATCA litigation, one standout
possibility for Canada is customary protection of the environment.138

9. Conclusion

The conclusions of this article can be stated as follows:

• Adoption may be barred by a range of conflicting law, be it
legislation, the Constitution or the common law. The Charter is
unlikely to be conflicting in this respect.
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• Inquiry into whether adoption is barred by inconsistent primary
legislation, in particular, should comprise sequential
investigation into express codification, direct collision and
implied codification.

• Direct collision may require statutory interpretation in light of
the presumption of conformity. Canadian courts will need to
decide, in particular, whether to follow New Zealand and limit
general statutory discretions according to custom.

• In light of Singaporean authority, the robust principle of legality
adopted by English courts has no place in the ascertainment of
direct collision (or, for that matter, implied codification).

• Implied codification must be found wherever a Canadian court
is satisfied Parliament intended to legislate exhaustively. There
should be no reading down of implied codification to preserve
international law in a manner similar to the New Zealand
treatment of general statutory discretions.

• Where inconsistency between a custom and conflict domestic
law is found, adoption is only barred to the extent of the
inconsistency. This may be demonstrated by examples involving
express codification and direct collision.

• Adoption is present where a customary norm is sued upon and
enforced as a rule of common law in its own right, rather than
utilised as a mere component in some wider judicial capacity
under statute or administrative law.

• Adoption should exist in Canada through Crown tort liability. Its
rejection by English courts should not be followed. Contrary to
their views, Crown tort liability for breach of customary
international law would not create a tort of unlawful
administrative acts. Rather, as has always been the case,
invalidity would have to be combined with a judicially
recognised tortious standard, in this case custom. Nor would
tradition be disturbed by the Crown being liable directly. Crown
servants would bear tortious liability. The Crown itself would be
subject to vicarious, not direct, liability.

• Despite various suggestions in the literature, there is no other
reason barring adoption from generating Crown tort liability. In
particular, its recognition would not impermissibly distort
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customary international law. Nor would it involve an excess of
judicial power by Canadian courts.

• There is an exciting range of custom that could trigger Crown
tort liability in Canada. Allowing such liability would even be
appropriate where the custom overlaps with rights under the
Charter. Customary protection of the environment, in light of
ACTA, is ripe for exploration.
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