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This paper provides judges, lawyers, judicial policy makers, and other
members ofthe legal community with an opportunity to evaluate the place
of Judicial Dispute Resolution or JDR in Canada's justice system . The
authors ask whether judges acting asjudicial mediators and undertaking
other JDR activities fit within our understanding of the modern judicial
function. This question is explored from policy, legal and pragmatic
perspectives.
Cet article fournit aux juges, aux avocats, aux décideurs et aux autres
membres de la communautéjuridique une occasion d'évaluer l'importance
du règlement judiciaire des différends dans le système juridique canadien.
L'auteur se demande si lesjuges qui agissent à titre de médiateurjudiciaire
ou qui entreprennent d'autres activités de règlement judiciaire de
différends répondent vraiment à la conception que l'on peut avoir de la
fonction judiciaire. Cette question est examinée du point de vue légal,
pragmatique et des politiques à envisager.
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The paper is divided into four parts. In Part I, the authors examine the
mediation process. The judge as mediator is the most obvious yet
controversial image in the rapidly developing JDR picture. The authors
consider the modern meaning of mediation and the tensions arising from
the pairing of the judicial and mediation roles. In Part 11, the authors
provide historical reflections on judging and procedural justice generally in
Western culture and identify reforms that have foreshadowed the move by
judges into mediator forms and functions and beyond solely adjudicative
tasks. In Part 111, the authors link the broader notion of Alternative Dispute
Resolution (ADR) to JDR and find many similarities between these two
acronyms . When one scrutinizes ADR's modern emergence and growth in
the legal profession, one can also envision JDR going through a similar
evolution. In Part IV, the authors offer their perspectives on three
foundational questions about JDR. First, on fundamental justice policy
grounds, should judges be doing JDR? Second, jurisdictionally do judges
have the judicial power to engage in JDR. Third, and purely pragmatically,
do judges have the knowledge, skills, abilities and other attributes to
perform JDR? The authors conclude there are sound reasons for JDR,
appropriately and judicially devised, to be an integral part of the
functioning of the modern judge.
Introduction

Imagine a judge with, or perhaps without, training in ADR or alternative
dispute resolution. The judge decides to mediate a complex case requiring
six weeks of trial time. A special session is set for a room inside the
courthouse . This room has been built or modified specifically to
accommodate meditations with the judge, the parties, their lawyers, and
perhaps others present. Nearby, only a red security button distant, a sheriff
or clerk of the court stands alert .
What happens in this mediation? The parties with the help of the judge
may reach a mutually satisfactory and enduring agreement within a few
hours. An enormous amount of court time, money and human costs are
saved. Alternatively, there may be problems . The parties may resent being
forced to mediate. The parties may not agree and feel they have wasted
valuable resources. They may think the judicial mediator unfairly pressured
them to agree or took sides in the mediation. There may be future disputes
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about what the judge said or did. One party may give the judge secret
information in a caucus . The other party may want the mediator to testify
at trial. The judge's mediation skills may be lacking. The parties and the
public may view the judicial function in a different light. There may be a
need to call in the sheriff or clerk for in-person litigants (Pro Se litigants)
or ones with lawyers too . What's a judge to do?

These mediating judges are not members of the increasing ranks of
"rent-ajudges" in North America who have left the bench to pursue
rewarding second or third careers as private sector arbitrators and
mediators . 2 The judges we are referring to will be sitting s. 96 superior
court judges appointed by the Governor-in-Council, at the trial and
appellate levels, and sitting s. 92 Provincial or Territorial Court judges
appointed by a Province or Territory.
The image of the judge as mediator, in various iterations, is becoming
much more common in Canada . We surmise this trend will continue in the
coming years. What is less common has been a careful and critical
examination of this judicial role . This paper provides an opportunity for
readers including we hope users of the Canadian justice system to (i) reflect
on the idea of judges as mediators, a major component of what is being
called judicial dispute resolution or JDR3 and, (ii) consider several critical
questions arising around these JDR developments .
The paper is divided into four parts. First,
process in close detail in order to illustrate
mediation can be defined and practised. The
flexibility of mediation's practices and goals,

we examine the mediation
the many ways in which
conceptual and pragmatic
as well as its very elastic

California and other U.S . States are generally given credit for popularizing the
concept of channeling disputes to private referees or arbitrators. Thesereferees were often
redredjudges. However, lengthy courthouse queues and the entrepreneurial spirit have led
to rent-a- judge initiatives in which private arbitrators, retiredjudges among them, offer
adjudicative services in a timely way. These same judges will mediate too. For some
information on history and developments in "private judging", see "The California Renta-Judge Experiment : Constitutional and Policy Considerations of Pay-as-You-Go-Courts"
(1981) 94 Harv . L . Rev. 1592 ; R.D. Raven, "Private Judging: A Challenge to Public
Justice" (1988) 74 Am . B.A.J . 8; R. Chemick, H . Bendix & R. Barren, Private Judging:
Privatizing CivilJustice (Washington, D.C .: National Legal Centre for the Public Interest,
1997).
3 Titles are important. The expression Judicial Dispute Resolution appears originally
coined by Albertajudges . See H. Landerkin, "Custody Disputes in the Provincial Court of
Alberta: A New Judicial Dispute Resolution Model" (1997) 35 Alta . L. Rev. 627; J.
McEwan, JDR: "Judicial Dispute Resolution" (1999) 8 no . 7 National 36 ; P. Bowal, "The
New Ontario Judicial Alternative Dispute Resolution Model" (1995) 34 Alta . L. Rev. 206.
In Canada the expression is enjoying increasingly wide acceptance in the judicial
vocabulary. See Chief Justice Donald Bremer of the British Columbia Supreme Court,
Lawyers Weekly (May 10, 2002) at p. 7 where he said this court is "very active" injudicial
dispute resolution .
2
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meaning, are particularly relevant in deciding whether or how mediation
can fit with our understanding of the modern judicial function . Second, we
provide historical reflections on judging and procedural justice. We see
evidence of focused law reforms in North America, particularly process
reforms, that have foreshadowed the move by judges into mediator forms
and functions and beyond purely adjudicative tasks. Indeed, the arrival of
JDR has not been sudden or entirely unforeseeable. Third, we link the
broader notion of alternative dispute resolution or ADR to JDR and find
many similarities between these two acronyms. This suggests judicial
mediation and judicial dispute resolution generally are likely to experience
the same growing pains that ADR encountered in Canada in the 1980s prior
to its widespread acceptance within the legal profession. Finally, in light of
these observations, we conclude that the pairing of the judicial and
mediation roles raises challenging questions about directions in justice
reform . More questions arise than we can possibly answer in this paper.
However, in order to encourage continuing dialogue on the inevitable
calculus of benefits and burdens of JDR in Canada, in this last part we
examine questions of fundamental justice policy - should judges be doing
JDR in a democratic society; questions of legal jurisdiction - do judges
have the power to engage in judicial dispute resolution ; and questions of
skills - can judges competently perform JDR? The answers to these
questions point to sound reasons for JDR, appropriately and judicially
developed, to be an integral part of the functioning of the modem judge.
I . The Modern Meaning of Mediation

Before prematurely praising judges as mediators or, conversely,
finding flaws in the very idea, it is useful to consider the modem meaning
of mediation. Understanding mediation is an obvious condition precedent
to a purposeful discussion of judges being mediators or mediation
amounting to a major part of the JDR makeup. In addition, concerns or
confusion around judges being mediators qua judges or judges mediating
in the middle of a trial are best addressed with the meaning of mediation
well understood . The flexibility in the practices, goals and understandings
associated with modern mediation means a similar versatility exists for
utilization by the judicial mediator.
Mediation, of course, is not a recent invention or new discovery.
Moore, Nader, Auerbach, and other commentators trace long global
histories of using mediation and variations on this process as a dispute
resolution method in China, Japan, Korea, Thailand, Malaysia, Indonesia,
the Philippines, Sri Lanka, India, Pakistan, Nepal, Bangladesh, much of
Latin America, Central America, Africa, the Middle East, Europe and
North America.a Recent initiatives in Canada promoting restorative justice,
victim-offender reconciliation, diversion, circle sentencing and the like in
4 For example, see C . Moore, The Mediation Process . Practical Strategies for
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criminal law draw close parallels with mediation and the centuries old
approaches of First Nations to healing in their communities . Mediation in
many Indigenous societies emphasized the significance of elders,
consensus-building and re-integration of offenders into their communities. 5
Mediation has also been much-used as a mechanism for managing labour
relations throughout the world for many decades as well as a bell-weather
approach to international conflict 6 Mediators - some type of third party
neutral helping disputes settle - have existed for a long time. The concept
of mediation has been familiar to many peoples and countries around the
world.
Given this history, it was not surprising that mediation was visibly on
the crest when the wave of interest in alternatives to court adjudication
swept through the United States in the 70's and 80's, coming into Canada
shortly thereafter. While we examine details of mediation and alternative
dispute resolution's modern arrival in Part 3, Menkel-Meadow's comments
on the renewed interest in mediation point to aspects of its modem
definition :
Mediation, in a relatively brief span of time, has evolved from a bold, innovative
challenge to conventional methods o£ decision making and dispute resolution to a more
professionalized and institutionalized practice . 7

In Canada, we know mediation enjoys widespread popularity. It is a
process used regularly by lawyers and others to resolve a panoply of
disputes involving business matters, construction concerns, criminal acts,
environmental flare-ups, family quarrels, human rights complaints,
Resolving Conflict, 2nd ed . (San Francisco : Jossey-Bass, 1996) at 20-22 [Moore] ; L.
Nader & H .F. Todd Jr., eds ., The Disputing Process - Law in Ten Societies (New York :
Columbia University Press, 1978); J . McConnell, Mindful Mediation : A Handbook for
Buddhist Peacemakers (Bangkok: Buddhist Research Institute and Manachula Buddhist
University, 1995) .
5 See H . Zehr, Changing Lenses : .4 New Focus for Crime andJustice (Scousdale, Pa:
Herald Press, 1990); L . Little Bear, "Dispute Settlement Among the Naidanac", in R .
Devlin, Canadian Perspectives on Legal Theory (Toronto: Emond Montgomery, 1991) at
341 ; R . Ross, Dancing with a Ghost: Exploring Indian Reality (Makham : Octopus, 1992);
B . Stuart, "Sentencing Circles : Making `Real Differences"', in J. Macfarlane, ed .,
Rethinking Disputes: The Mediation Alternative (Toronto : Emend Montgomery, 1997) at
201 .
6 For insights see A . Craig & N . Solomon, The System of Industrial Relations in
Canada, 2nd ed., (Scarborough, Ont . : 1986); S . Touval & 1 . 2artman, eds International
Mediation in Theory and Practice (Boulder : Westview, 1985) ; J . Bercovitch & J . Rubin,
eds, Mediation in International Relations : Multiple Approaches to Conflict Management
(New York: St . Martin's Press in Association with The Society for the Psychological
Study of Social Issues, 1992) .
7 C . Menkel-Meadow, "The Many Ways of Mediation: The Transformation of
Traditions, Ideologies, Paradigms, and Practices" (1995) 11 Neg . 1 . 217 [C. MenkelMeadow] .
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personal injury cases, neighbourhood controversies, public policy
differences, and almost any other area of individual and organizational
interaction imaginable . Although it is frequently stated that mediation is not
a panacea for every dispute, disputes of every kind are mediated . Restricted
issues seem few and far between.$
(a) Mediation Definitions
Finding the modern meaning of mediation in this haystack of
experiences, with few time, geographical, and subject matter boundaries,
may appear a daunting task. While there is probably no single way to
succinctly describe mediation in a sentence or two from a global
perspective, a range of recent Western definitions reveal a decision-making
process that exhibits liberal notions of party autonomy and individual selfdetermination .
Mediation:
The process of mediation aims to facilitate the development of consensual solutions by
the disputing parties. The mediation process is overseen by a non-partisan third party,
the mediator, whose authority rests on the consent of the parties that she facilitate their
negotiations . The mediator has no independent decision-making power, or legitimacy,
beyond what the parties voluntarily afford her.9
[T]he process by which the participants, together with the assistance of a neutral
person or persons, systematically isolate dispute issues in order to develop options,
consider alternatives, and reach a consensual settlement that will accommodate their
needs.1 0

8 Some suggest mediation should never be used in disputes where there is a history
of violence or abuse between disputants . Disputes involving spousal abuse, sexual assault,
incest, harassment and other matters involving severe power imbalances would be
disqualified . However, others argue these raise a rebuttable presumption that can be met
by careful screening, empowering communication and the like. Certainly the modern use
of mediation has expanded far beyond situations where preserving a continuing
relationship was a most important goal . For examples of these contrasting views, see J.
Pearson, "Mediating When Domestic Violence is a Factor : Policies and Practices in
Court-based Divorce Mediation Programs" (1997) 14 Med. Q. 319; B. Landau,
"Qualifications of Family Mediators : Listening to the Feminist Critique" in C. Morris &
A. Pirie, eds, Qualifications far Dispute Resolution : Perspectives on the Debate (Victoria,
B.C . : UVic Institute for Dispute Resolution, 1994) 27 .
9 1. MacEarlane, "The Mediation Alternative" in J. Macfarlane, ed . Rethinking
Disputes : The Mediation Alternative (Toronto : Emend Montgomery, 1997) at 2.
In J. Folberg &A. Taylor, Mediation: A Comprehensive Guide to Resolving
Conflict
without Litigation (San Francisco: Jossey-Bass, 1984) at 7.
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[Tlhe intervention into a dispute or negotiation by an acceptable, impartial and neutral
third party who has no authoritative decision-making power to assist disputing parties
in voluntarily reaching their own mutually acceptable settlement of issues in dispute . I I
A process whereby a third party from a position of apparent neutrality assists
disputants towards an outcome agreed between them . 12
The emphasis that these definitions place on party empowerment - the
parties themselves decide - is often identified as a key benefit . Unlike the
adjudication process in which a judge or arbitrator has the final say,
mediation takes authoritative decision-making power away from a neutral
third party and gives it to the disputants themselves . The mediator's task is
still a challenging one . She or he must assist or facilitate negotiations to the
best of the mediator's abilities even in the face of breakdowns, emotional
hostilities, or deeply entrenched positions . But when the parties agree in

mediation, particularly if they have had to overcome deadlocks, deadlines
or other conflict hurdles, the satisfaction with the agreement and sense of
personal accomplishment are indicators of the manner in which mediation
empowers .
In addition to the party empowerment which underpins this consensusbased process, other related benefits of mediation include more enduring
agreements, economic efficiencies and, importantly the preservation or
restoration of relationships . Studies also suggest participants in mediation
find the process itself to be a positive experience, regardless of the
outcome . 13 ADR proponents saw these benefits as mirrored responses to
common criticisms of courtroom litigation .
Despite definitional common ground - a non-partisan third party, no
authority to impose a decision, a desire for the parties themselves to reach
a mutually satisfactory resolution, and the above-mentioned advantages -

actual mediations from one setting to another can be as different as night
and day . A village elder helping to resolve a local problem in Northern
Thailand will differ from the taka Maori, the traditional Maori way of
resolving disputes within the tribe or kinship group in New Zealand, both
of which will vary from chukai-sha, the smoothing of business
relationships in Japan, or the panchayatjustice system used in Hindu

villages of India to resolve community grievances . 14 All of these
procedures fit within mediation's general meaning but little else matches .
Where mediations take place, how long they last, who is present, who says
C . Moore, supra note 4 at 15 .
H . Astor & C . Chinkin, Dispute Resolution in Australia (Sydney: Butterworths,
1992) at 61 .
13 See E . Lind & T. Tyler, The Social Psychology of
Procedural Justice (New York :
Plenum Press, 1988) and N. Welsh, "Making Deals in Court-Connected Mediation :
What's Justice Got To Do With It?" (2001), 79 Wash . U .L.Q . 787 .
14 Moore, supra note 4.
II

12
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what to whom, in what language, about what, and in what order will
depend on context.
The reason for these differences is not just the obvious ethno-cultural
considerations that will inculcate mediations from one country to the next .
Even in mainstream North American culture where one might expect more
consistency, mediation exhibits high degrees of variability and
indeterminacy regarding procedures used, goals being pursued, and
ultimately core meaning. Understanding the practical and conceptual
malleability of mediation is an important part of realizing how mediation
fits with the modem judicial function .
(b)

Mediation Procedures

First, consider mediation procedures. Mediator moves vary
considerably. A labour mediator, shuttling back and forth between labour
and management, will engage in substantially different activities than a
mediator helping parties resolve a contentious family dispute. The family
mediator may make extensive use of anger management techniques, active
listening, brainstorming, refraining, and the like, staying away from
specific reports and recommendations. The labour mediator's procedure
could be completely different, geared mostly to using questions, experience
or pressure to discover middle ground where the parties can settle, at the
mediator's suggestion, until the next round of collective bargaining .
Victim- offender mediations involving serious crime, perhaps employing a
sentencing circle, will be procedurally quite removed from the lock-step
mediations that can take place in the context of a serious motor vehicle
case, where the plaintiff and defendant's lawyers are encouraged by the
mediator to narrow the yawning gap between initial positional offers to
settle . The volunteer mediator at a local community justice centre helping
neighbours work out a dispute over a shared fence will do things much
differently than a mediator in the Middle East similarly concerned with
property lines.
These examples illustrate the obvious. Mediation processes take many
procedural forms. There is no singularly right method or way to do
mediation. Even in cases of the same subject matter, there can be caucuses
or only face-to-face meetings, specific directions on how to speak or more
open conversations, emotions capped or explored, time restraints or all day
sessions . Mediation can be short or long, 12 steps or 6 stages, many parties
present or conducted on-line, interest-based or highly charged, held inside
or outside a courthouse . At some point, the process may not be regarded as
mediation ifthe essentials of mediation are not present. However, a neutral
and unbiased third party with no authoritative decision-making power and
the final say resting with the parties themselves are characteristics that can
survive in a wide variety of procedural milieus.
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(c) Mediation Goals

This procedural flexibility of mediation is due, in part, to goal
flexibility. Goals in mediation generally can be classified as substantive (to
re-acquire the farm for a fair price), procedural (to finish as quickly as
possible, no later than next week), or psychological (agree without
upsetting the relatives or causing stress). Goals for the mediation may be
generated by the parties, their lawyers, the mediator or the sponsoring
organization .
What one is striving to achieve in mediation will influence process. For
example, ifthe goal from everyone's perspective is to save time and money,
mediations must be fast and furious, or at least quicker than the
alternatives . If the goal is to truly empower the parties or re-establish
relationships, more time will be required and attention must be paid to the
details of this personal empowerment and relationship building . If the goal
is to help disputants learn how to dispute better in the future, tasks that
promote this educational objective would need to be completed in the
mediation.
What are the goals of mediation? It depends. Mediation has been
broadly accepted in North America largely because the process offers
diverse goal choices. For example,
Mediation offers to assist under-siege legal institutions, deficit-stricken governments,
and profit-conscious businesses to reduce the cost of disputing. On the other hand,
mediation also purports to be transformative, empowering the individual, the
community, and even the global village by changing the dispute and the views and
attitudes of the disputants . In between, mediation proponents claim that mediation can
preserve continuing relationships, provide privacy, identify underlying interests,
discover integrative or win-win solutions, result in long-lasting agreements, prevent
violence, and generally avoid the downsides associated with more adversarial
approaches to dispute resolution . 15

Mediation need not be narrowly focused, but it can be . The spectrum of
goals in mediation can range from efficiency claims (primarily cheaper,
faster, more competitive) to qualitativejustice claims (values apart from
time, cost, and institutional convenience) .1 6 A police officer may be trained
to mediate in-the-moment domestic disputes solely to prevent violence . An
organization may use insider or peer mediators to keep peaceful working
A. Pirie, Alternative Dispute Resolution : Skills, Science, and the Law (Toronto:
Irwin Law, 2000) at 153 .
76 For the analysis locating mediation goals along this type of spectrum, see C.
Menkel- Meadow, "Pursuing Settlement in an Adversary Culture: A Tale of Innovation
Co-opted or the Law of ADR" (1991), 19 Ff . St. UL .Rev. 1 at 6 and, M. Galanter,
"Compared to What? Assessing the Quality of Dispute Processing" (1989) 66 Denver
U.L . Rev. xi at xii.
15
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relationships and save the time and costs associated with protracted
conflicts. A family law mediator may strive for all these goals plus an
enduring agreement and a hope the parties may learn how to better resolve
future disputes on their own. For serious crime, the victim-offender
mediator may want healing and reconciliation, not just between the parties
but in their respective communities as well . The parties, goals or goals of a
professional group endorsing mediation will add to the spectrum of
outcomes being pursued.
(d) Mediation Ideology
It follows that, the core or essential meaning of mediation is not fixed
in stone. By core or essential, we refer to mediation's ideology. An
ideology can be understood as an overarching theory or a cluster of beliefs
and values through which meaning is attached to important concepts or
structures in a society.17 Ideology helps our understanding by breaking or
de-constructing the beliefs or values underpinning the meaning. There can
be dominant and less dominant ideologies respecting the same subject. For
example, the "family" may be viewed as the union of a man and woman for
reproduction ; as a politically stable structure; as a religious symbol ; as part
of a community; as primarily economic units, or as loving relationships.
These ideological pictures of the family can exclude other profound
images, such as same sex couples, partnerships with no children, working
parents, Mr. Mom or communal groupings. In the same manner, there are
accepted and less accepted core understandings of concepts such as
economics, human rights, success in life, equality, politics and justice, to
name just a few. Often there are heated disputes at the ideological level.
What is the core understanding of mediation? Carrie Menkel-Meadow
describes eight different ways of conceptualizing mediation:

-purely facilitative - the third-party neutral helps the parties to arrive at their own
solution although it is rare for mediators not to intrude, to a lesser or greater extent,
in the substantive decision ;
- evaluative - a hybrid of mediation and arbitration where the solution remains
technically in the hands of the parties but the mediator provides information on legal
or legislative outcomes, financial data or advice, advocacy or negotiation training,
and even suggests possible outcomes or solutions;
" tramformative - seeks to change the dispute or the disputants or even the wider
community;

ro For a closer look at the concept of ideology, see M. Cormack, Ideology (Ann
Arbor: University of Michigan Press, 1992) .
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" bureaucratic - occurs in court or other institutional settings that can control or limit
the process used or outcomes reached as a result of standardized training, procedural
protocols, formalism, or other bureaucratic constraints;
" open or closed - determined by how much control the parties have over the process
as opposed to the outcome, moving between the parties exercising a high degree of
choice about ground rules and other process aspects to the mediator dictating
absolute process mles and routines of practice (one should not interrupt another
party; one should speak directly to the other party) ;
" activist or accountable - the mediator, not always with the understanding or
agreement of the parties, not only orchestrates who will participate in the mediation
but also can be a main developer of the dispute's outcome;
" community - often presented as a less-professionalized, lay, community-controlled
mediation process that seeks to recreate a greater sense of community homogeneity ;
-pragmatic - "on-the-spot" mediation that is highly instrumentalist and agreementoriented where mediators will do whatever is necessary, often disregarding particular
procedural niceties, to end hostilities, avoid violence, and promote peace.' 8

Bush and Folger offer four great accounts:
1 . The Satisfaction Story - Mediation is a tool that promotes the satisfaction of the
genuine interests of the disputing parties through cooperative and integrative
solutions to problems . Mediation distances the parties from adversarial, distributive
bargaining schemes with their win-lose outcomes and encourages win-win types of
solutions as well as reducing the cost of dispute resolution .
2. The Transformation Story- Mediation transforms the character of people and society
as a whole by letting disputants define their problems and goals in their own terms
within the full context of their lives; by allowing parties to self-determine, develop
more self-respect, self-confidence, and self-reliance ; by giving parties a noncoercive chance to humanize themselves to one another and express, despite their
differences, a mutual acknowledgement and concern for each other as human beings
who deserve this type of recognition.
3 . The Social Justice Story - Mediation is a way to enable the organization of people
around common interests and thereby encourage the formation of stronger
community ties and structures . The development of community organization

18 Supra note 7 at 228-30 . See L.R . Riskin, "Understanding Mediators' Orientations,
Strategies and Techniques : A Grid for the Perplexed" (1996) Harv. Negotiation L. Rev. 7.
(Riskin helps to explain different mediator orientations depending on whether they take a
"broad" or "narrow" view of the goals of the process and whether they use a "facilitative"
or "evaluative" approach in intervening) .
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through mediation can be a key factor in limiting the exploitation and abuse of the
less powerful in society.
4. The Oppression Story - Despite good intentions, mediation has become a tool that
allows the strong to oppress the weak. The informality, privacy, consensuality and
neutrality of mediation accentuate power imbalances between parties and contribute
to the privatization of public interest problems . 19

At an even more fundamental level, the ideology of mediation can be
understood as "an important democratic process. At its best, it allows
parties to talk directly to each other and arrive at solutions to problems that
would not be possible in other fora."28 Certainly mediation's
encouragement to participate, to take responsibility, and to keep the peace,
echo fundamental freedoms and values that are the foundation ofWestern
democracies. The ideological characterization of mediation as essentially
political and democratic fits with Bush and Folger's story of oppression
and critics who locate mediation in an openly political landscape. Linking
mediation to the works of Chomsky, Foucault, Habermas, Marx, Weber and
others, these critics raise concerns about changing styles of social control,
privatizedjustice, the de-emphasis of legal rights, mediation's informalism
and privacy helping to perpetuate systemic inequalities, and the harmful
hegemony ofharmony and pacification brought on by an excessive reliance
on consensus.21

Different core or ideological understandings of mediation naturally
yield very different results. For example, if mediation is understood, at a
philosophical level, as essentially a facilitative process and a valuing of
consensus, a mediator's practices (skills, underlying theories, techniques)
would vary from a mediator who strongly believes that an assertive
evaluative approach generally works best. A bureaucratic mediator efficient, highly skilled, rule oriented, and focused - would strive for
goals the transformative mediator might ignore . It is only as more
ideological details are added, that the day-to-day reality of a mediation
becomes clear. It is mediation's core or essential meaning that determines
best practices, achievable goals, and other mediation attributes . Because no
singularly correct ideology exists, there is ample scope for many iterations
19 See R.A .B . Bush & J. Folger, The Promise of Mediation: Responding to Conflict
through Empowerment and Recognition (San Francisco: Jossey-Bass, 1994).
20 Supra note 7 at 240.
21 Hegemony is a kind of super ideology. Certain ideas or arrangements become
exempt from explication or argument and accordingly silence any critique by placing
criticisms of these embedded ideas beyond the limits of the rational and credible. Once an
ideology has gained hegemonic status it is "taken for granted" or "goes without saying".
For references into hegemony and the political critique of mediation, see A. Pirie,
"Manufacturing Mediation: The Professionalization of Informalism", in C . Morris & A.
Pirie, eds., Qualification for Dispute Resolution: Perspectives on the Debate (Victoria,
B.C .: Institute for Dispute Resolution, 1994) at 165.
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in how mediation is presented and understood .
(e) Mediation and Judges
Both in theory and in practice, the modem meaning of mediation or,
third party assisted negotiations, has a tremendous amount of flexibility,
and therefore indeterminacy. For judges who are considering whether or
how mediation fits into their judicial role, there clearly are opportunities to
match the diverse processes, goals and characterizations of mediation with
long-standing judicial needs, responsibilities and structures .
For example, procedural worries about judges stepping down from the
bench into the mire of actual negotiations could be eliminated by mediating
from the bench or other appropriate judicial venues, developing protocols
which duly honour the office of judge in a mediation, mediating on the
record, or, as in court, insisting on lawyer and party behaviours that raise
the level of these negotiations to one that all participants can be proud of
and respect. Judicial doubts about skill levels could be met through JDR
educationzz or, as it is with respected elders in other communities who
regularly mediate disputes, by appreciating judges bring a certain presence,
or gravitas, to mediation that is as important as classroom learning or
practice experience . Goals for judicial mediations would have to be set to
be in line with a judge's skill level or the needs of the specific court. If
reducing court backlogs and costs of litigation are seen as paramount goals,
an evaluative mediator role could be utilized which would not ask judicial
mediators to leave their judgement and decision-making skills outside the
mediation. This need not be "muscle mediation" where a judge unfairly
pressures parties to settle, give up rights, or grudgingly compromise .
Rather, the judge's adjudicative experience in seeing the strengths and
weaknesses in parties' positions would be utilized to help the disputants
resolve their differences expeditiously and fairly . If efficient use of scarce
judicial time was an overarching goal, tightly time-constrained mediation
models could be developed, Mediations of necessity might need to be
completed in as little time as thirty minutes. This would require some
creativity . Fortunately, mediators usually thrive on creativity. Judicial
mediation also could be used as a way to regain or strengthen support for,
and confidence in, the justice system . Judges who wished to pursue
mediation's more challenging transformative goals could do so if time and
experience permitted.
The core meaning of mediation would need some judicial imprimatur.
The ideological perspectives that shape family, personal injury, commercial
or other mediations outside the courtroom would not need to be adopted by
judges, even if they were mediating the same types of cases . The core or
essential meaning of mediation for judges would likely need to be unique .
22

We comment more fully on JDR education at page 63 .
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For example, judges might prefer to call themselves third party intervenors
or just judges rather than mediators. Even though the judicial task being
examined matches mediation, the acceptable world view might best set
judges apart and refer to them as judicial mediators, settlementjudges, or
words to that effect. Judges could develop these special mediation or
facilitation mindsets and still credibly and progressively act as judicial
dispute resolvers. Indeed, in Part 4, we explore the need for a high
correlation between the judicial function which is constitutionally set, and
the ideology of judicial mediation . Judicial mediation, or the appropriate
nomenclature, might be fundamentally understood as an essential element
of accessing justice in a free and democratic society, as bringing law to
every person's door, as a wiser and fuller utilization of our judicial elders,
as an opening up of a traditionally closed and often misunderstood justice
system, as a move to empower parties in the sometimes disempowering
litigation process, or as a legal process geared towards saving time and
money. Appropriate and judiciously considered combinations of various
understandings of mediation will be the obvious way to develop an overall
characterization ofjudicial mediation in Canadian courts . In any event, the
ideology of mediation in the courts, with its own unique goals and
procedures, needs to be carefully developed.
2 . Some Historical Reflections on Judging and Procedural Justice
An ancient proverb, perhaps known to many cultures, tells us "To
know the road ahead; Ask those coming back ." From another perspective,
in order to understand where we are, it is often important to look at where
we have come from. Some historical reflections on the changing faces of
judging and procedural justice in North America reveal the long-standing
interaction and mutual influence of formal and informal means of dispute
resolution . The modern emergence of judges as mediators and judicial
dispute resolution activities seem almost a natural evolution .
(a) Pre-Trial Conferences and Managerial Judges
While the full history ofAnglo-American courts and their procedure is
beyond the scope ofthis paper, 23 a useful starting point for our purposes is
Judith Resnik's article on the emergence of managerial judges 24 Twenty
years ago, Resnick observes a profound change in the role of judges before
adjudication . Rather than expressing attributes of disengagement,
dispassion, and disinterest, judges were increasingly meeting with parties
in chambers as case managers encouraging settlement,25 supervising case
23 For references into the history of various courts in England and the United States
see a Watson et al ., Civil Litigation.' Cases and Materials, 4th ed ., (Toronto : Emond
Montgomery, 1991) at 288-320.
24 J. Resnick, "Managerial Judges" (1982) 96 Harv. L. Rev. 376 .
25Ibid. at 377.
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preparation,26 shepherding the case to completion,27 and playing a critical
role in shaping litigation and influencing results .28 Judges had become,
Resnick concludes, "mediators, negotiators, and planners - as well as
adjudicators".29

These managerial roles stood in stark contrast to the traditional
juridical role that was part of the foundation of the adversarial tradition. In
an adversarial system, as opposed to an inquisitorial system, party
autonomy is very much paramount. The parties control case preparation,
decide what witnesses to call and what submissions to make. The judge, on
the other hand, is left with responsibilities for justice and contemporary
depictions of justice point to the nature of the judge's role. The classical
image of the goddess of justice,36 typically consisting of a large female
figure, draped in Greco-Roman robes, carrying scales and a sword, her eyes
covered with a blindfold, called for the judge to be even-handed and free
from distractions that could bias or corrupt her, able to make decisions with
authority and courage. The image did not capture reflections of a mediator;
swordless, eyes wide open, helping the parties bargain in the shadow of the
law. 31

Resnick posits a number of reasons for the emergence of managerial
judges . First, early 20th century changes in procedural rules around
discovery required judges to get more involved in pre-trial conflicts. This
led judges to believe their presence at other times in a lawsuit's history
would be beneficial . As Resnick states, "supervision of discovery became
a conduit for judicial control over all phases of litigation .. ."32 Second,
increasing caseloads and the consequent delays and costs associated with
litigation also moved judges and judicial administrators to find more ways
for speedy resolutions and to encourage litigants to settle rather than go to
court, Similar pressures for more activist judging also came from access to
justice initiatives.

Galanter also describes a history of judicial interventions in the
development of "settlement processes" in the courts through what was then
called "adjustment", "compromise", and "conciliation" .33 While most civil
26 Ibid.
27 Ibid. at 378.
29 Ibid, at 377.
29 Ibid. at 379.
36 Ibid. at 383 and 446-48 .
31 Ibid. Interestingly, Resnick notes earlier versions ofjustice that were not so starkly
hard-edged and estranged from the litigants seeking justice. See also H. Mnookin, R.
Komhauser, "Bargaining in the Shadow of the Law : The Case of Divorce?" (1979) 88
Yale L .J . 950.
32 Ibid. at 379.
33 M. Galanter, "The Emergence of the Judge as a Mediator in Civil Cases" (1986)
69 Judicature 257.
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cases are settled out of court, he finds "in many instances the negotiations
are encouraged, brokered, or actively mediated by the judge" and "this has
become a respectable, even esteemed, feature of judicial work."34 This
judicial involvement recognized a distinction between conciliation and the
exercise ofa trial court's "coercive power" . Galanter views this interaction
between the themes of conciliation and judicial administration to be at the
very core of the subsequent debate, viz., judicial participation in settlement
processes.
A major vehicle for this judicial involvement was the pretrial
conference . From earlier beginnings, pretrial conferences in the United
States became a distinct procedure by the late 30's . In 1944, the United
States Federal Court Pre-Trial Committee acknowledged that settlement
was a "byproduct of good pretrial procedure rather than a primary objective
to be actively pursued by the judge" 35 , a restrained endorsement of this
process. But, Galanter notes there were others who were ardent proponents
of pre-trial, equating it with mediation as early as 1947 :
Pre-Trial seems to have developed a method of disposing of controversies, within the
courts, with the aid of lawyers, but without the delay, expense and technicality that has
cursed judicial process for years . It eliminates appeals. It commends itself to
businessmen as a sensible and practical procedure. It provides a method by which
disputes can be disposed of in a way that leaves all parties satisfied instead of one or
both disgruntled and with a grievance against courts and law. It should increase the use
of the courts. 36

Galanter identifies a serious shift - "the fading away of the preparation for
trial rhetoric and the heightened emphasis on the judicial production of
settlementS"37 - as early as the 1960's . Citing a Federal Court judge from
Pennsylvania, Galanter further documents this change in role:
I feel it is incumbent upon every judge to use the pretrial as an aid in effectuating
settlement .. . the judge can be most effective in acting as the catalytic agent to
bring the two parties together . . . [11 in a great majority of the cases reasonable men,
after all the facts are on the table, can arrive at an area of agreement .38

By the 1970's, Galanter finds a new idealism existing in the Federal Court
on this issue:

34 Ibid.
35 Ibid. a t 259 citing Murrah "Pre-Trial Procedure: A Statement of its Essentials",
(1954) 14 F
.R .D. 424.
36 fbid citing Nims, "Pre-Triat in the United States" (1947), 25 Can . B. Rev. 702 at
720.
37 Ibid. at 261 .
38 Ibid. citing Mclvaine, "The Value of Effective Pre-Trial" (1961), 28 F.R.D . 162.
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In the words of one thoughtful federal district judge, settlement `produces results
which are probably as close to the ideal of justice as we are capable of producing' .39

Thus, he asserts that if "settlements are good, it is also good that the judge
actively participates in bringing them about. He should do this not only by
management of the court . . . but also by acting as a mediator."4I1 Another
Federal District Court judge who spoke to a seminar for newly appointed
judges in 1977, said:
. . . I urge that you see your role not only as a home plate umpire in the courtroom,
calling balls and strikes. Even more important are your functions as mediator and
judicial administrator.41
This dramatic shift towards judicial activism in the Unites States Federal
Court system became recognized in 1983 through amendment to the
Federal Rules of Civil Procedure (Rule 16), so as to permit judges "to
`consider and take action with respect to . . . the possibility of settlement or
the use of extra-judicial procedures to resolve the dispute' during the
pretrial conference ."42 This is most likely the way it always has been within
legal systems, and therefore the United States Federal Court system is but
an exemplar ofthis reality. Fuelling this theme and the necessary balancing
of forces at work is the growth and complexity of the law; the mobility,
stature, and size of the Bar; and the veritable complexity of society itself.

Judicial involvement in settlement has been, for the most part, more
modest in Canada . The pre-trial conference was a procedural innovation
only in the 1960s, but as late as 1977 the goal of settlement in these
conferences still seemed an add-on to more important objectives focused
on improving the quality of the upcoming trial . As Watson notes:
In essence, the pre-trial conference seeks to shorten the trial time by a clarification and
reduction of the issues, by limiting the number of witnesses, by obtaining admissions
of fact and of documents, and in other ways . The conference may seek to improve the
quality of the trial by increasing the preparedness of counsel, by facilitating the
avoidance of surprise and by generally aiding the clear presentation of the case . In
addition, the conference may obviate the necessity for a trial by encouraging a
settlement of the case 43

39 Ibid. citing Fox, "Settlement : Helping the Lawyers to Fulfill their Responsibility"
(1971) 53 F.R .D . 142.
40 Ibid.
41 Ibid. citing Lacey, "The Judge's Role in the Settlement of Civil Suits 4-5
(Washington : Federal Judicial Center, Education and Training Services, 1977) .
42 Ibid. citing Fed. R. Civ. Pro. 16 .
43 Q Watson, S. Brains & N. Williams, Canadian Civil Procedure: Cases and
Materials (Toronto : Butterworths, 1977) 2nd ed., c.9, P. 113 .
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This is not to say that Canada did not have its share of judges who
promoted settlement. Many Canadian lawyers will have memories of being
called into the judge's chambers early in a trial and being "helped" to settle
the case- This judicial intervention, often would be given in a manner
suggesting counsel proceed with the trial at their peril or accept thejudge's
recommendation . Otherjudges such as ChiefJustice Andrews, and Justices
Lieff, Gold, Linden, Chadwick, Williams, Moore, and others, were well
known for their leadership roles in judicial involvement in settlement.
While some Canadian judges called for more emphasis on co-operation and
less attention to confrontation, 44 this plea was mostly directed to lawyers
and their clients . Canadian judges certainly led many procedural reforms
but the settlement activism of their American counterparts was generally
absent 45
Only recently would it be fair to say that mediation has become a part
of the judges' role in Canada through rule changes permitting mediationtype activities in specific cases or courts . For example, in British Columbia
the Provincial Court now conducts mandatory settlement conferences in
which the judge "may mediate any issues being disputed ."46 Judges order
and hold settlement conferences in most Canadian jurisdictions. For these
conferences, thejudge is generally given directions in the rules to "explore
all possibilities of settlement of the issues that are outstanding. "47
Mediation training has been provided to a limited number of judges . 4 s
Anecdotal evidence suggests judges with backgrounds or experience in
mediation prior to their appointments will be the ones most comfortable in
assuming this role .
An explanation for differences in Canada-U .S. approaches to the
judge's role in settlement may be found in the following quote from the
44 See A . Linden, "in Praise of Settlement : Towards Cooperation, Away from
Confrontation" (1984) 7 Can. Community L.J . 4.
45 Canadian judges led many procedural reforms . See, for example, J.C . Bouck,
"Criminal Jury Trials : Pattern Instructions and Rules of Procedure" (1993) 72 Can. Bar
Rev. 129; W.K. Moore, "Mini-Trials in Alberta" (1995) 34 Alb. L. Rev . 194; The
Honourable T.G. Zuber, Report of the Ontario Courts Inquiry (Toronto : Queen's Printer
for Ontario, 1987).
46 British Columbia, Small Claims Rules, r. 7(14),
47 This example comes from Rule 35(6), Rules of Court, British Columbia Supreme
Court when a judge at the pre-trial conference orders the parties to attend a settlement
conference. In 1997, the then ChiefJustice of the British Columbia Supreme Court issues
a practice direction for Rule 35 entitled Judicial Alternate Dispute Resolution . The
practice direction was meant to improve the utility of Rule 35(6) by setting out procedural
requirements including the opportunity to handpick ajudge who had expressed a special
interest in settlement techniques .
48 We comment more fully on mediation training for judges at pages 60-66. JDR
training in mediation skills raises issues around continuing judicial education generally as
well as questions about the required or recommended content of JDR education.
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1989 Canadian Bar Association Task Force Report on Alternative Dispute
Resolution :
The reasons for this difference may be a more conservative concept of the role of the
courts in Canada, a circuit court structure that limits individual case management, the
absence of training in dispute resolution skills for judges and, finally, a court system
that is, on average, functioning efficiently . This latter reason may be the most
significant . Judicial initiatives in ADR in most cases have been in response to
perceived problems with the effectiveness of court adjudication. As concerns with
access to justice, administrative efficiency or the appropriateness of court adjudication
for particulai kinds of cases increase, there may be a greater motivation for the
Canadian judiciary to assume more leadership in identifying and evaluating new or
improved procedures both inside and outside the formal court structure 49
(b) Reforms to Judicial Process

Despite cross-border differences, judicial interest in the settlement
process in the United States and Canada can be viewed as part ofa common
history in reforms to judicial process, particularly to the rigidities of the
adversarial system. While the benefits traditionally attributed to the
adversarial system are often outcome focused - discovery of the truth,
protection of individual rights - process issues have long attracted attention .
Judicial dispute resolution or JDR may, in effect, be another expression of
the attention judges have always paid to procedural justice .
Debates regarding the appropriate relationship between `process' and
`substance' in law are not new. Thomas Jefferson noted: "[tjhe execution of
the laws is more important than making them."5 ° Indeed, in all conflict
cases, two concerns operate - procedural justice (the way we process the
conflict) and the objective substantive law - which produces the outcome .
"Process and substance are distinct but related; one affects the other."51
This is what Roscoe Pound describes as " . . . it isfunctional law : . ., `the
law in action' and also `the law in books' ; law relatively fixed, but also
fluid; law influenced by history and disciplined by precedent, but also alert
to the fact that history and precedent should not dominate the solution of
the problems of an ever youthful society" 5 z
49

Canadian Bar Association Task Force on Alternative Dispute Resolution,

Alternative Dispute Resolution : A Canadian Perspective (Ottawa : Canadian Bar
Association, 1989) at 38 .
50 Thomas Jefferson in a letter to Abbe Amend (19 July 1789): quoted from Q
Carruth & E. Ehrlich, eds, The Harper Book ofAmerican Quotations (New York: Harper
& Row, 1988).
51 R. Fisher & S. Brown, Getting Together: Building Relationships as We Negotiate,
(New York: Penguin Books, 1989) at 16.
sz S. Glueck, "Roscoe Pound and Criminal Justice" (1964) 10 Crime and
Delinquency 299 at 347 [Glueck] .
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Indeed, Sanchez's historical analysis of dispute processes in AngloSaxon England demonstrates this theme, played out in the culture of the
time, with a surprising ending .53 Dispute processing was alive and well,
from the 7th through the 11th centuries A.D. Sanchez's research portrays a
wide array of processes "akin to modern day adjudication, arbitration,
mediation, and negotiation and that these processes were available to
litigants during the lifetime of a lawsuit on a dispute processing
continuum" .54 Their goal was indeed modern ; ". . . fostering respect for the
law and legal processes, effecting the practical and enduring resolution of
disputes, and promoting resolution of the parties".55 Disputes in this period
could be commenced by arbitration or adjudication - concurrent processes,
with a common feature, the third party decision-maker. Discovery of a sort
was permitted, and a zero sum, winner-take-all outcome resulted. But, as
Sanchez notes, "neither process was rigid nor inequitable . . . each aspired
to be fair."56
Ofparticular interest to our discussion ofjudges as mediators and JDR,
Sanchez notes that the legal decision-maker, be it a judge or arbitrator
"often encouraged parties to reach settlement agreements." 57 The surprise
ending Sanchez discovers is that after reaching judgment on the merits, and
after this was announced, "but before these judgments were procedurally
finalized", 5 R a settlement negotiation took place where "the decision-maker
often changed hats and became third party facilitators or mediators."5 9
A similar process evolved with the development of the Justice of the
Peace system in England in the early 14th century. Justices of the Peace
were not legally trained, but were individuals of substance and respect in
their own communities. By Royal Prerogative, Justices of the Peace
received a wide range of administrative tasks beyond their criminal
jurisdiction . They were quite literally the governors of their community.
English Justices of the Peace "became the workhorses of the English
Common Law who made local government `work'11 . 60
Not until modern times did these judicial functionaries become legally
trained. The English Justice of the Peace system is the genesis of our
Canadian Provincial Courts, which operate today concurrently with the
general jurisdiction courts in a province. In its early years, the provincial
53 V. Sanchez, "Towards a History of ADR: The Dispute Processing Continuum in
Anglo-Saxon England and Today" (1996) l l Ohio State Journal of Dispute Resolution 1 .
54 ibid. at 2.
55 Ibid.
56 /bid. at 3
57 Ibid.
5s Ibid.
59 Ibid.

60 W. Notestein, The English People on the Eve of Colonization (New York: Harper
& Brothers, 1954) 227.
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court system operated alongside the general jurisdiction court, but with
more informal procedures, and a less adversarial, more summary process .
This informal approach served as an important alternative to the more
formal courts of general jurisdiction.

Clearly, concerns regarding inadequacies of our court systems are not
new. As Tomasic and Feeley note :
. . . historically we have seen the pendulum of legal change swing from poles such as

formality and informality, complexity and simplicity, professionalism and lay decision
making, adversary and inquisitorial approaches, and the poles of greater and lesser
concern for individualization . Indeed these fluctuations reflect tensions inherent in the
law itself, expressing as it does a multiplicity of conflicting and competing goals 61

They concluded that the current embrace of informality (in 1982) was part
of this historical ebb and flow.
(c) Three Procedural Models
Over time, Legislatures expanded the Provincial Court's jurisdiction,
so that today it extends well beyond the small case, and employs several
distinct procedural models : adversarial, summary administrative, and
inquiry. This bifurcated court system distinguishes the Canadian courts
from the adversarial model of our American cousins.

Thompson describes these three models .sz The full-scale adversarial
model is well known. Litigation in the general jurisdiction court, with
federally appointed judges presiding, applies this model with varying
degrees of rigour, depending on the nature of the case, counsel, and the
judicial control exercised. Similarly, in the provincial criminal court, this
model also applies. The adversarial model emphasizes formality of
procedure and strict application of the rules of evidence . It is essentially a
due process model of decision-making, party driven, with extensive pretrial
disclosure. The parties are masters of their own rights, deciding how to
prepare and present their case to an impartial, detached decision-maker,
with ample pretrial opportunity to investigate, to obtain disclosure and
proof, and to prepare arguments.

The summary administrative model expedites process by minimizing
technicalities. Two assumptions underlie this model: neither the value of
the interests at stake to the parties, nor to society as a whole, is large enough
to warrant the cost of a full investigation and presentation by the parties.
Often cases are repetitive, so the risk of erroneous decision is not
st R. Tomasic & M. Feeley, "Introduction", in Neighbourhood Justice: Assessment
ofan Emerging Idea (New York : Longman Inc., 1982) at x.
sz See D.R . Thompson, "Taking Children and Facts Seriously: Evidence Law in
Child Protection Proceedings-Part 1" (1988) 7 C.J .F.L . 11 at 24 .
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significantly altered by summary procedures . Thompson calls this the
"small stakes branch" or the "simple cases branch".63 Pleadings are
straightforward or dispensed with, the pretrial manoeuvring of the
adversarial model does not exist, and motions, if heard at all, are
considered in busy docket courts . Informal procedures are the order of the
day. Where the adversarial model leaves process control to the parties, this
model introduces a specialist judge to the proceedings, familiar with the
issues and the process. The range of evidence is generally narrow and the
judge takes an activist role . The rationale for this "get to the merits"
procedure is "the traffic can sometimes bear neither the cost nor the
time",64
The summary administrative model is designed to promote
conciliation, avoid competitive, adversarial conflict and expedite the
hearing of the case . Particularly in domestic disputes, the parties most
frequently are the parents of children who will be involved with each other
for as long as their sons and daughters remain children. Relationships
matter. A conciliatory approach to their problem solving is thought to be
more appropriate than the competitive model used in adversarial
proceedings.65 Thompson found this model more open to procedural
modification than the rigorous full- scale adversarial model, since its goal
is fundamental fairness rather than strict due process.
Thompson's third model, the inquiry model, stresses an individualized,
future oriented, predictive and planned decision rather than the
adjudication of past acts, a characteristic of the adversarial model. The
inquiry model tribunal controls the process with the parties before the
tribunal having the status of intervenors . Safeguarding the rights and
interests of the stakeholders through due process control is of less concern
to the tribunal than the achievement of the best possible outcome . Fatal
Inquiry Hearings and some Child Protection proceedings in The Provincial
Court typify this inquiry model .
It is evident that procedural, as well as substantive justice has long
been important. Informal and formal approaches to dispute resolution have
throughout history overlapped and influenced each other, rather than
remaining entirely separate and distinct. Disputants have been able to
choose both how their dispute is handled and whom to turn to. The role of
the person assisting with dispute resolution has been multi-faceted . Judges,
although they are approached to adjudicate disputes and proclaim
settlements, have turned to facilitation skills, in order to aid parties to reach
their own settlement.
63 Ibid. at 26.
64 Reference re .: Section 6 of the B.C. Family Relations Act,

para . 77 .
65 Carter v. htruods,

(1990) 30 R .EL .

(3d)

53 (Ont.

C .A.) .
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With this history behind us, although very much with us, we now turn
to look specifically at the concept of judicial dispute resolution or MR.
3. JDR : ADR in the Courts
in a simple way, judicial dispute resolution or JDR can be understood
as the non-adjudicative procedures used by judges to assist settlements
within our public justice system . JDR would include judges acting as third
party intervenors, i.e., mediators, and participating in case management,
settlement or pre-trial conferences, mini-trials and the like . Our references
to judicial history demonstrate the modem emergence of judicial dispute
resolution is not an entirely new or surprising phenomenon .
However, if critical questions are to be answered, a short definition is
not likely enough . A more complete understanding of JDR depends on (i)
ADR and the influence it has exerted on the courts and how they function,
(ii) what JDR or "ADR in the courts" actually means in practice, and (iii)
where the bright line between JDR and adjudication is to be drawn.
(a) JDR and the ADR Influence
Understanding the influence ADR has had on the courts begins with
ADR's name. While some commentators noted "alternative" was actually
a misnomer,66 ADR certainly positioned itself, at least initially, some
distance away from the courthouse and the judges within . ADR focused
attention on informal methods of dispute resolution such as negotiation,
mediation and other forms of consensual decision-making. ADR was an
alternative to the courts, a keep-things-out-of-court kind of concept.
Early ADR proponents wanted to avoid the undue cost and delay
associated with litigation and to improve disputant satisfaction with
outcomes by empowering parties to reach their own agreements . Goldberg,
Sander, and Rogers list the justifications for this alternative emphasis .
" To lower court caseloads and expenses,
" To reduce the parties' expenses and time,
" To provide speedy settlement of those disputes that were disruptive of the community
or the lives of the parties' families,
" To improve public satisfaction with the justice system,
" To encourage resolutions that were suited to the parties' needs,
" To increase voluntary compliance with resolutions,

Professor Carrie Menkel-Meadow makes the point that 90-95 percent of court
cases are settled without a trial and it is therefore a "misnomer" to label processes such as
private arbitration, mediation and negotiation as alternatives . "They are the norm in
dispute resolution". See C. Menkel-Meadow, "Dispute Resolution : The Periphery
Becomes the Core" (1986) 69 Jud. 300.
66
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restore the influence of neighbourhood and community values and the
cohesiveness of communities,
" To provide accessible forums to people with disputes, and
" To teach the public to try more effective processes than violence or litigation for
settling disputes.67
" To

The gap between the courts and the alternatives was perhaps best captured
by Chief Justice MacEachern of the British Columbia Supreme Court who
was reported to have put the "boots to ADR":
ADR is often supported by well-intentioned people who, for a variety of reasons, are
anxious to reorganize society and procedures of courts with naïve, theoretical concepts
of humanity and efficiency - society's decent people need the no-nonsense,
straightforward procedures of courtroom litigation to fight unreasonable claims and
not the "soft" procedures ADR offers.68
However, while it is true ADR andjudicial (not to mention lawyers') world
views sometimes clashed,69 many lawyers and some judges saw benefits in
making ADR less an alternative and more an integral component of their
systems and functions . Despite the name and the criticisms it conjured up,
ADR shared considerable common ground with the courts . Both ADR and
the courts were concerned with disputes, how these disputes could be
resolved fairly and effectively, particularly those that were the most
pressing, and what would help or hinder these resolutions . ADR practices,
goals, and ideology, much like mediation, were not necessarily mutually
exclusive from the workings and interests of the legal profession or the
formal justice system.
In the United States the ADR influence on the courts might well have
started with the 1976 Pound Conference in the United States that convened
to honour Dean Roscoe Pound and reflect on the causes of popular
dissatisfaction with the administration of justice . Much of the modern
thinking and writing about the confluence ofADR with JDR, the processes,
the problems, the potentials, and the prognostications for the future, has
taken place since the late 1970's . The early and continuing debate
regarding ADR, adjudication and JDR arose in the United States .
While the Pound Conference in 1976 may be a convenient starting
point, it is useful to look back to some earlier, insightful statements by
Roscoe Pound himself, particularly regarding his functional view of the
67 S.B. Goldberg, F.E.A. Sander , N .H . Rogers et al., Dispute Resolution :
Negotiation, Mediation, and Other Processes (New York : Aspen Law and Business, 1999)

at

8.

6s Attributed to Chief Justice A. McEachem in "ChiefJustice Puts Boots toAfemate
Dispute Resolution", Lawyers Weekly (24 October 1989) 2 .
69 L . Riskin, "Mediation and Lawyers" (1982) 43 Ohio St. L.J. 29 . (Riskin describes
this tension with "the lawyer's standard philosophical map").
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law. Roscoe Pound's seminal address to the American Bar Association's
Annual Meeting in St. Louis, in 1906, on "The Causes of Popular
Dissatisfaction with the Administration of Justice" deals with "civil
justice" issues . 70 Much of what Pound said in 1906 resonates today:
The causes of dissatisfaction with the administration of justice may be grouped under
four main heads: (1) Causes for dissatisfaction with any legal system, (2) causes lying
in the peculiarities of our Anglo-American legal system, (3) causes lying in our
American judicial organization and procedure, and (4) causes lying in the environment
of our judicial administration. 71

Pound found that part of the reason for so much difficulty could be
illustrated in this way;
Under the second main head, causes lying in our peculiar legal system, I shall
enumerate five : (l) The individualistic spirit of our common-law, which agrees ill with
a collectivist age; (2) the common-law doctrine of contentious procedure, which turns
litigation into a game; (3) politicaljealousy, due to the strain put upon our legal system
by the doctrine of supremacy of law; (4) the lack of general ideas or legal philosophy,
so characteristic of Anglo-American law, which gives us petty tinkering where
comprehensive reform is needed, and (5) defects of form due to the circumstances that
the bulk of our legal system is still case law . . . Our system of courts is archaic in three
respects: (1) In its multiplicity of courts, (2) in preserving concurrent jurisdictions, (3)
in the waste of judicial power which it involves . . . Multiplicity of courts is
characteristic of archaic law, 72

The point Pound underscores is that throughout history there has been a
restlessness or dissonance over the authority of the courts as regulator of
our behaviour through laws. It is indeed a pendulum constantly in motion
between the strictness of the law of rules, and the flexibility of the law of
principles. Yet for Pound, there was always the optimistic outlook, for law,
as he saw it, was constantly enriched through the wellspring of ideas and
theories of other disciplines. This multi-disciplinary weaving of
knowledge, from fields such as economics, political science, philosophy,
psychology, sociology and religion into the social fabric of the law, created
a new synthesis whereby law adapted to a new, modem, complex world.
The very themes so elegantly stated by Pound were revisited in 1976
at the Pound Conference. By this time, ADR, representing a grass roots
movement rising in opposition to the orthodoxy of the adversarial system,
70 Reprinted in R. Pound, "The Causes of Popular Dissatisfaction with the
Administration of Justice" (1964) to Crime and Delinquency, 355.
71 Glueck, supra note 52 at 316 citing Pound, "Cases of Popular Dissatisfaction with
the Administration of Justice: Report of the Twenty-Ninth Annual Meeting of the
American Bar Ass'n (1906) 40 Am . L. Rev. 729.
72 Jbid.
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sought a new, empowering balance for people by putting the individual
back into the decision-making process . It was here that Professor Frank
Sander of Harvard offered what is now known as the concept of the multidoor courthouse . It was here that Chief Justice Warren Burger, of the
United States Supreme Court, laid out his judicial imprimatur for alternate
dispute resolution, when the Chief Justice exhorted the Bar to make greater
use of ADR techniques.73
At the Pound Conference, Professor Frank Sander defined his concept of
the multi-door courthouse . Here a court, through its own staff, would case
differentiate : cases appropriate for mediation were diverted in this direction,
i .e ., long term relationship type cases; some cases would be sent for
arbitration in the interest of expedition and expense ; other cases would be
seen by skilled communicators, who, as facilitators, would assist the warring
parties to look at their underlying needs and interests . The multi- door
courthouse concept of early neutral evaluation is also canvassed. In essence,
Professor Sanders created, with this concept, the legal equivalency of the
medical triage system . The driving force for such a multi-door courthouse
was the need for effective court management, i.e., docket clearing. Striving
for greater efficiency leads to a system with multiple options . This concept
adopted one of the hallmarks of the ADR movement as we know it; an
individualized justice system where one size does not fit all . Indeed, not only
has the United States Federal Court embraced this ADR role, so has the
Executive Branch ofthe United States government, with the result that ADR
is now an integral part of the American legal system .74
In Canada, the gap between ADR and the courts was bridged by a
mediation-style reframing exercise . Mediators often reframe or reword
ideas expressed in mediation to take the sting out of something said or
otherwise to help communications . For example, a statement made in
mediation "I want custody of the kids", might be reframed or restated by
the mediator to be "So one of your important concerns is parenting
responsibilities ." While the former expression can reinforce and exacerbate
the conflicting positions of the parents (who both want custody), the latter
statement can create agreement that this is an issue both parents want to
develop a solution to. In a similar vein, rather than "alternative" dispute
resolution, ADR came to be called at times BDR (better dispute resolution),
IDR (innovative dispute resolution) or for convenience, appropriate dispute
resolution . The new adjective softened the criticism and tried to eliminate
Warren E . Burger, "Agenda for 2000 AD - A Need for Systemic Anticipation",
(Keynote Address at the National Conference on the Causes of Popular Dissatisfaction
With the Administration of Justice) April 7th, 1976, 70 F.R.D.83, 93-96 (1976); see also
Warren E . Burger, "Isn't There a Better Way?" (1982) 68 A.B.A. J. 274 [W. Burger] .
74 For recognition by both President George
Bush and President William Clinton
endorsing ADR in the federal system, see J. Resnick, "Many Doors? Closing Doors?
Alternative Dispute Resolution and Adjudication" (1995) 10 Ohio St. J. Disp. Res . 21 1 at
239 .
73
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the two solitudes ADR could create. The 1989 Canadian Bar Association
Task Force on Alternative Dispute Resolution urged lawyers to see ADR
"as a strong expression of the legal profession's continuing commitment to
fair and effective dispute resolution."75 If lawyers appreciate that their
primary function is problem solving, "alternative dispute resolution will
not be viewed as superior or inferior to, or indeed even separate from, court
adjudication ."76 Rather than separating ADR procedures from traditional
court procedures, the lawyer as problem solver will evaluate the entire
continuum of dispute resolution resources and draw on the tool or tools
most suited to the task at hand .
Seven years later, the Canadian BarAssociation Task Force on Systems

of Civil Justice reinforced this bridge by defining alternative dispute

resolution as involving "a range of processes for resolving disputes' 177
excluding only a trial or hearing. The CBA Report specifically called for
dispute resolution techniques to be promoted "not as alternatives to the
civil justice system but as integral components of it" .78 ADR was becoming
"an umbrella term which encompasses litigation, focusing on the
appropriate method for resolving any dispute ." 79

The refraining of ADR allowed the legal profession to easily embrace
its earlier critic, to recommend mandatory education and training in ADR
for law students, to encourage lawyers to be mediators, and importantly,
echoing the Pound Conference, to call for "multi-option civil justice" .so
Accordingly, not only was ADR to be integrated into lawyers' work, the
influence ofADR also began to be felt in the courts themselves . Legislation
in several provinces made mediation mandatory or quasi-mandatory for
most court cases before a trial could take place.81 As discussed, court
procedures changed to permit more settlement-oriented pretrial
conferences, mini-Vials, case-management, and judge-conducted
mediations . 82 Education programs were designed to equip judges with the
necessary knowledge and skills to assist negotiations in settlement
conferences. Judicial dispute resolution or ADR in the courts had
emerged.s3
Supra note 49 at 4.
Ibid.
77 Canadian Bar Association Task Force on Systems of Civil Justice,
Report of the
Task Force on System of Civil Justice (Ottawa: Canadian Bar Association, 1996) at 15 .
78 Ibid. at 18.
79 Charting the Course . Report of the Canadian Forum on Dispute Resolution
(Ottawa: Department of Justice, 1995) at 12 .
80 Supra note 77 at 27.
8 1 In British Columbia, mediation is mandatory for most civil cases if one of the
disputants delivers a Notice to Mediate.
82 Supra note 47 (The Federal Court of Canada Rules made extensive references to
JDR procedures including early neutral evaluation, dispute resolution conferences, and
judicial mediation) .
83 Supra note 3.
7s
76
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(b) The Practical Details ofJDR
A complete description of the practical details of what JDR entails is
beyond the scope of this paper. The JDR literature emphasizes that nonadjudicative tasks supporting settlement are what underpin JDR's meaning.
There is the case management role which includes judicial decisions on
interlocutory issues . There is the obvious facilitator or mediator role that
judges play in settlement-oriented pre-trial conferences or in chambers
meetings . There is the hybrid role of mediator/fact finder/ advisor that
judges can take on in a mini-trial where parties present a summary of the
case to the judge, who may then render an advisory opinion to assist
negotiations among the principals . There may even be scope to view JDR,
in much the way ADR is now seen, as less separate from the actual
adjudicative process . Just as the gap between ADR and the courts has been
bridged, JDR may also be understood as an expression of the judiciary's
continuing commitment to justice, both inside and outside the formal trial.
Judicial interventions in the trial process of one sort or the other to
encourage just, speedy and inexpensive results could fall under the JDR
definitional umbrella .s4
(c) The Line Benveen JDR andAdjudication
While ADR clearly is influencing process in the courts, several
commentators wonder about the efficacy of ADR's influence and where the
line between JDR and adjudication ought to be drawn.

Resnick, in her canvas of the ADR/Adjudication melding process,ss
raises questions about the efficacy of both the United States trial court
system ("I believe we are approaching a time when many a civil trial will
be characterized as a "pathological event,1)86 and the ADR process itself.
Building on her earlier work concerning managerial judges, she warns "For
those who envisioned ADR as the blossoming of something different and
generative, they should worry." 87 Resnick sees ADR being institutionalized
and transformed into the adversarial adjudicative process in a manner that
may limit options for litigants rather than expand them. She observes:
The idea that JDR can include settlement initiatives involving a judge during trial
supportable. If JDR's ideology is essentially about promoting speedy and inexpensive
"justice", the responsibilities of a judge sitting in the trial process could include
facilitating appropriate settlement discussions without jeopardizing litigation rights.
Disputants often settle during trial and careful help from the judge would appear possible
without the judge relinquishing the ability to still be an adjudicator if necessary. The
closer JDR activities come to the adjudicative function, the more JDR can begin to
resemble elements of an inquisitorial system . Indeed, this may be the direction that JDR
will eventually go.
85 Supra note 74 .
86 fbid at 261 .
87 Supra note 74 at 262.
84
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As courts make ADR their own, that formalization may well undermine the very
attributes of ADR that prompted its praise. Further, as court compels ADR, the
relationship between ADR and volition weakens, pushing it ever closer to a stateimposed mode of resolution, On the other hand, when ADR ntimes adjudication the
critique of ADR as a lawless or tactless process loses strength . 88
Resnick, expressing what some may call a pessimistic view, in that she sees
ADR and adjudication as more competitive than complimentary, with the
reality that ADR is a criticism of adjudication, suggests that:
. . .those who think adjudication has something to offer had better start explaining why
one would aspire to a preserve for adjudication, and why relatively highly paid
government officials (to wit federal and state judges) should be empowered to do some
of it. If there is an important and affirmative - ifnot a cheerful - story to be told for the
preservation of adjudieary forms, with judges in distinctive roles, and why a culture
would value, cherish, fund, encourage and sometimes insist on adjudication, then those
who believe so had better speak up soon, for it is becoming increasingly hard to hear
those claims B9
In Resnick's view, Frank Sanders' multi-door courthouse accessible to all
with wide open doors for adjudication may now in fact be closing . She is
not alone in these concerns,
Menkel-Meadow recalls the original grass-roots creation of mediation
in the United States as an attempt to offer an alternative to the adversarial
model, to simplify proceedings, and to permit informal dispute resolution,
with self-autonomy of the parties as its foundational underpinnings ."° This
said, she argues the adjudication system has co-opted the ADR system,
assuming increased efficiency, reducing dockets, but not achieving any
necessary improvements for better justice. The transformative promise of
mediation is lost in the legal culture. Stated at its highest, she sees ADR
now as a supplement to adjudication, and not supplanting it.
Some critiques of ADR outside the courts also apply equally when
ADR recasts itself as MR . Fiss' concern that the job of the courts "to
explicate and give force to the values embodied in authoritative texts such
as the Constitution and statutes; to interpret those values and to bring
reality into accord with them . . . is not discharged" 91 under ADR sounds
more profound and prophetic when judges themselves help cases settle .
The individualization, informalization, and privatization of justice under
ADR, where "individual demands are satisfied in order to forestall their
Supra note 74 at 262-63 .
89 Ibid.
90 See C. Menkel-Meadow, supra notes 7, 16, and "when Dispute Resolution Begets
Disputes ofits Own : ConflictsAmong Dispute Professionals" (1997) 44 U.C .L .A . L. Rev.
1871 .
91 O.M . Piss, "Against Settlement" (1984) 93 Yale L.J . 1073 at 1085 .
98
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aggregation"92 and where interests matter more than rights,9s further
disadvantaging, as Abel asserts, the least powerful groups or individuals in
society with this second class justice, loses little force when individual
judges are the mediators in private, informal settings . The political
ambiguity ofADR9 4 is not resolved but perhaps becomes more obviously
problematic when the courts themselves embrace ADR.

If some are concerned about the adversarial system co-opting the ADR
movement from its original guise and related problems, others see the
reverse. Sabatino'5 recognizes "ADR mechanisms often resemble, at least
in certain respects, `litigation lite"' 96 where disputants go to avoid the high
costs, in terms of time, money, and stress, of the orthodox model of
litigation . He finds that the adjudication process in the United States, with
its due process familiarity and the record rules-based evidentiary
procedure, is being compromised because of ADR. Sabatino notes that
adjudicative- minded writers, such as Owen Fiss and Harry Edwards, 97
have expressed caution about displacing our traditional adversarial trial
model with ADR concepts. This said, he finds the infusion of ADR
processes (listed as arbitration, mediation, summary jury trials, early
neutral evaluations, mini- trials, and med-orbs) as beneficial to the
consuming public for their user friendly characteristics, and that they are
now not so substantially different than the evidentiary and procedure
realms of the orthodox system of litigation.
The essence ofthe debate is how can and should ADR and adjudication
work, both together and apart. The traditional orthodox system is an
institutional one in that the court is visible and accountable, operating with
predetermined rules of procedure that apply equally to all . Courts also
generate guidelines for future behaviour out of past occurrences. In sum,
this is the tradition of the Common Law and the Anglo-American
jurisprudential system . By infusing this adjudication model's procedure
with ADR concepts, disputing parties may very well have some of their
rights fettered. What makes Sabatino's views noteworthy is that he
R.L . Abel, ed ., The Politics oflnformal Justice, vol. 2 (New York: Academic Press,
1982) at 3-4.
93 See R. Fisher, W. Ury Getting to Yes: Negotiating Agreement Without Giving In
(Boston : Houghton Mifflin Co., 1981). (This critique argues that ADR has shifted the
emphasis from legal rights and rights benefits to individual interests and a psychological,
economic, or other way of analyzing what motivates people in dispute. The operating
system for this shift comes from the work of Roger Fisher and William Cry who
popularized an interest-based approach to negotiation (principled negotiation win-win,
integrative bargaining, focus on interests not positions, etc.)
94 See supra note 91 and our discussion of the politics in mediation ideology, infra
pages 13-16.
95 J .M . Sabatino, "ADR as `Litigation Lite' : Procedural and Evidentiary Norms
Embedded Within Alternative Dispute Resolution" (1998) 47 Emory L . J . 1289 .
96Ibid at 1292 .
91 Mid.
92
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recognizes ADR is a "form ofprivatized justice", 98 and as a consequence
it is important for all to see how ADR systems work, how they are applied,
and how they impact on those whom they serve. In light ofthis experience,
he suggests that we should adapt and adopt these successful innovations
from ADR concepts into the public law system for use in our courts .
At the end of the day, where does this debate take us? Carrie MenkelMeadow suggests :
In my own view, ADR (in all its own variable forms) and adjudication, come to effect,
supplement, and challenge each other. Thus as we encounter many dialectical relations
in law (rule and discretion, common law and statute, public and private, federal and
state systems), we can now add a dialogue and dynamic dimension between and
amongst dispute process and system. 99
The theme that resonates from this review ofADR, JDR, and adjudication
informs us that ADR and adjudication have indeed co-mingled as systems .
This is Stempel's view.l 00 However, Stempel raises difficult questions
about JDR : "(a) what types of ADR mechanisms or approaches are
appropriate for judicial incorporation? (b) what ADR techniques are best
left to privatization? (c) what degree of supervision should courts exercise
over private ADR? (d) what ADR methods should be tightly regulated,
discouraged or even prohibited by the court?" . 101 Stempel answers his
questions by plowing a middle course between the pessimism of Resnick
and Judge Weinstein and the optimism of some of the proponents of the
ADR movement. Like Resnick,) 02 WeinStein 103 , and Stempel :
I see ADR as having become a part of the judicial system, perhaps inevitably and
certainly for the present . Regardless of the effectiveness of ADR in particular
situations, there is no doubt that socio-political forces will continue to promote it and
it will not be turned back by a call for adoption of (or a return to) a greater use of
traditional, full dress adjudication of disputes. 104

Stempel sees that "streamlined mini adjudications" or "focus points" hold
greater potential for effecting judicial improvements than the settlement
brokering or broad brush resolutions of large scale claims that seem to
comprise so much of the judiciary's ADR efforts . In particular, courts
at 1294 .
Menkel-Meadow, supra note 90 at 129-30.
100 J. Stempel, "Reflections on Judicial ADR and the Multi-Door Court House at
Twenty : fait Accompli, Failed Overture or Fledgling Adulthood?" (1996) 11 Ohio St. J .
Dis . Res . 297 .
101 Ibid. at 302 .
102 Resnick, supra note 74 at 214 .
107 .Jack B . Weinstein, "Some Benefits and Risks of Privatization of Justice Through
ADR" (1996) 11 Ohio St. J. Disp, Resol, 241 at 243 .
104 Supra note 99 at 305-306 .
98 Ibid

99
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should incorporate and control the application of some forms of ADR as
part of the menu of judicial services provided to disputants . 1 o5 Stempel
believes ADR concepts can co-mingle successfully with the courts, but that
the courts should be careful, as "painstaking adjudication performed under
rigorous rules of procedure, that carefully apply rules of law, and is
subjected to meaningful quality control" 106 should still exist. In sum, he
sees that "[t]he judicial system must adapt and expand its range of services
but must retain enough of an adjudieary role to cast the `shadow of the law'
that enables ADR settlement to function effectively." 107
Menkel-Meadow asks these same fundamental questions. 108 She sees
these as "some of the issues that are raised by these recent developments"
(ADR and Adjudication): 109
1 . What are the values of settlement and of adjudication?
2. When is a court not a court? What makes a court a "special" institution and what
should it be doing? Related to these concerns are issues of legal authority for the
variations on court adjudication - when a court can "order" someone to settle,
require a juror to serve a non-juror function, or exclude the public from a
proceeding?
3. What values should a coup institutionalized ADR device serve? Who should pay?
Who should have access? What are the consequences of using ADR devices for the
rest of the system? When should a "public system" subsidize "private agreements"?
4. What are the politics of ADR? Are there patterns of usage? Do particular kinds of
clients choose different processes? Are there differences between big cases and
small cases, or in the choices of wealthy clients and poorer clients?
5. What should be the system or values implicated in case allocation - should it be a
fair market? Should there be restrictions or regulations of case types? Should these
programs be voluntary or mandatory?
6. How can we measure the effects of different allocations or assignments to particular
processes? How should we measure the "quality" of justice?
7. What processes are appropriate within our system of dispute resolution? When is
adversarialness appropriate, and when is it not? What other processes can be used
while preserving our long tradition of process-faimess and rights protection?
8. On what basis should cases be settled, decided, or tried - by considering only legal
rules, personal needs, or economic expediency? 110

4. What is the Problem with Judicial Dispute Resolution in Canada?
The image of judges as mediators, facilitators, or intervenors and
Ibid. at 308.
Ibid
.
107 Ibid.
105
106

Menkel-Meadow, supra note 16 .
10 e Ibid. at 4110 Ibid. at 4-5.
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judicial dispute resolution in general raise many thorny questions . While
more dialogue is necessary, we conclude by offering several observations
on what appear to be three critical points of inquiry. First, on fundamental
justice policy grounds, should judges be doing JDR? Second, do judges
have the jurisdiction to engage in JDR? Third, do judges have the necessary
skills to competently practise JDR? The order of the questions should not
betray the importance of each line of inquiry and their interrelationships .
We raise these questions aware thatjudges are already promoting and
practicing JDRJII Rules of court provide for judges to manage cases,
conduct pre-trial and settlement conferences and hold mini-trials, 112 and
these JDR activities are taking place. JDR training programs are now being
offered to judges . 113 However, not all judges agree on the role JDR should
take in the courts . Much like the history of ADR, there is wisdom in
avoiding unabashed enthusiasm for the seemingly common sense notion
that judge-promoted settlement within the courts is a good thing. Critiques
can be raised about the utility of JDR, abuse of judicial power,
diminishment of the normative functions of the court, loss of due process
protections, judicial vulnerability and more. Accordingly, we hope answers
to our questions can provide an informed context to determine if there are
problems with judicial dispute resolution in Canada.
(a) Policy Considerations
At the policy level, is JDR a wise choice? Should judges be doing
JDR? This is a complex inquiry since it invites a review ofa host ofrelated
policy considerations falling under headings such as the administration of
justice, access to justice, the role of the courts, the judicial function, the
economics ofjustice, the rule of law, and indeed justice itself in a free and
democratic society . The policy question - should judges be doing JDR?
- at the very least involves a fundamental analysis of whether judicial
dispute resolution creates incompatibilities with the myriad of justice
system values and beliefs that are at the heart of the proper functioning of
courts and the judicial role in Western societies. Insurmountable policy
differences would be cause for concern .
The exact number of judges mediating is not clear. it is likely a minority
percentage of the judiciary. We expect there will be similarities in how judges regard JDR
and particularly mediation and how the legal profession initially viewed ADR and
mediation . Any lawyer- mediator aspiring to be a judge would see several opportunities
to fit mediation into their judicial role, just like the pioneer judges before them. The
number of judges learning about and applying JDR should increase significantly in the
next 5 years.
112 Supra
note 82 .
113 The
Peace and Conflict Studies Division, Royal Road University
<www .royalroads .ca> has offered a curriculum in JDR from basic to advanced courses .
The National Judicial institute now titles it JDR (remember HDR) and offers courses in
Managing Successful Settlement conferences and the like.
111
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From a practical perspective, the answer may be obvious. Judge-led
JDR developments to date such as settlement conferences, mini-trials, case
management, and the like seem to suggest the idea of judges appropriately
helping parties settle their cases does not undermine the foundations of our
formal justice system . In fact, the policy reasons behind the rapid
developments in ADR and mediation generally appear to mirror the
arguments for supporting JDR's integration into formal justice systems.
Court congestion and long delays, staggering legal costs, and problems
enforcing judicial orders can mean access to justice is compromised. As an
essential element in the ordering of a democratic society pursuant to the
rule of law, the court's adjudicative mechanisms have to be working and be
seen to be working, particularly by those segments of society most in need
ofthe court's protection. The courts cannot be viewed, as a 1996 report on
the Canadian justice system found, as a system in which "many Canadians
feel that they cannot exercise their rights effectively because using the civil
justice system takes too long, is too expensive, or is too difficult to
understand."' 1 4
Alternative dispute resolution in the courts is an obvious antidote, the
argument goes, to help cure the ailments that plague the adjudicative
process. The challenge is to adopt a court-friendly definition of ADR originally the antithesis to the courts - for use within the courts so
common ADR benefits, such as saving time and money, reaching win-win
results, making lasting arrangements, reducing recidivism, and increasing
disputant satisfaction with the process and the result, would also accrue to
parties who are using the courts to resolve their problems . Long-pursued
justice policies seem a good fit with many ADR goals and practices. JDR
can thus be viewed as complimenting, not conflicting with, the appropriate
administration ofjustice.
This is not to say that the concerns raised by Resnick, Menkel-Meadow
and others are diminished . But, in a way, these are much the same concerns
that confronted the legal profession faced with the burgeoning interest in
ADR in the 1980s and 1990s. With ADR recast as the way for the legal
profession to better exercise problem solving skills and techniques,
questions about ADR's negative potential have not proved to be a barrier to
ADR's rapid integration into legal practices. The policy challenge for the
courts, meditatively reframed, seems to be similar. How can the positive
features of ADR be incorporated into justice system structures and
practices in a manner that does not undermine or destroy the essential
values and beliefs that underpin the system? This challenge - how to
dispute better - was the same one faced by the legal profession two decades
ago when ADR proponents saw overall benefits in making lawyers more
aware ofand adept at using a wider range of dispute resolution options. The
dark side of ADR - concerns about oppression, co-option, regression and
114 Supra note 77 at 11 .
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injustice - cannot be ignored. But the formal justice system may be able
to respond in the same way that the legal profession has managed with
ADR.

However, the justice policies that ground the function of a judge may
appear more troubling for JDR inroads. It may be a sound policy to amend
the rules of court to provide for mandatory or quasi-mandatory mediation
of most civil cases by rostered mediators before a trial can be held.ll 5 It
may be quite another thing altogether to have a sitting judge act as the
mediator.
Are judges as mediators orjudges practicing JDR compatible with our
understanding of the modern judicial function? While some long-standing
judicial tasks that conform to the JDR mold are historically traced in Part
3, a closer look at the role of the judge appears to reveal further policy
grounds supporting the judicial adoption of JDR .
The role of the judge is often inextricably connected to the adversarial
system in Western society. An adversarial justice system, with its principles
of party autonomy and party-led prosecution "limits the judge's function to
disputes which have been presented to him" 116 or her. Judges sit
impassively above the dispute, hear the proofs and arguments presented by
the parties, and render binding decisions at the conclusion of the case . This
reactive function can be contrasted with the judge's role in an inquisitorial
system where the judge directs fact finding, "constantly looking for the
jugular - for the issue of law or fact that might dispose of the case. Free of
constraints that arise from party presentation of evidence, the court
investigates the dispute in the fashion most likely to narrow the inquiry . . .
particularly cogent lines of inquiry "u7
For the judge in the disputant-directed adversarial process, the benefit
is that the integrity of the adjudicator is protected by demanding the
litigants shoulder more responsibility for carriage of the action .
Independence and impartiality are less likely to be compromised when the
judge distances herself or himself from the manner in which the case is
presented and defended . The hierarchical structure of the courts allows
disputants to appeal decisions through several layers of judicial thinking,
reinforcing the conclusion that the judge's role is primarily an arbiter of
disputes .
However, two reasons suggest this adversarially-inspired and
traditional role for thejudge is incomplete . On policy grounds there may be
115 See, for example, Ontario and British Columbia respectively.
116 N. Brooks, "The Judge and the Adversary System" in A. Linden, ed ., The
Canadian Judiciary (Toronto : Osgoode Hall Law School, York University, 1976) at 89 at
94.
117 J .H . Langbein, "The German Advantage in Civil Procedure" (1985) 52 U. of
Chicago L. Rev. 823 at 830 .
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ample room for JDR.
First, despite the obvious advantages of an adversary system, 11 s some
suggest such a system is flawed . There are concerns this laissez-faire,
individualistic system ofjustice, where parties fight it out to determine who
is right and who is wrong, contributes to or causes unacceptable delays in
getting disputes to trial, high legal costs, procedural and substantive
complexities, breakdowns in continuing relationships, and other access to
justice problems . The adversarial system may encourage certain beliefs and
attitudes that not only obstruct fair and effective dispute resolution, but also
legitimize socially undesirable behaviours .
Competitive aggression is encouraged over reciprocity and empathy; hostility trumps
trust; selfishness supplants generosity ; antipathy replaces care . At the extreme, there
are tragic examples where the adversarial way of thinking about dispute resolution
nurtures disrespect, disregard, violence, and even death. 119

A recent Canadian Bar Association Task Force Report on Systems of Civil
Justice concluded:
the adversarial approach is central to the civil justice system, and should remain a key
feature in the future with the caveat that a preoccupation with gaining advantage
through an adversarial approach too often has the result of displacing substantive
communication, common sense and a problem-solving orientation, all of which assist
in resolving disputes . 120

Carrie Menkel-Meadow also calls attention to a related procedural problem
with the adversarial system .
[Tlhe grievant tells a story of felt or perceived wrong to a third party (the lawyer) and
the lawyer transforms the dispute by imposing "categories" on "events and
relationships" which re-define the subject matter of a dispute in ways "which make it
amenable to conventional management procedures ." This process of "narrowing"
disputes occurs at various stages in lawyer-client interactions . . . .121

This legal reconstruction of the dispute may be required by the rules and
procedures in order for the system's ultimate decision-maker, the judge
sitting in court, to effectively adjudicate . However, the "narrowing" of the
118 See Brooks, supra note 116. (Assuming the adversary system is working well,
benefits include (1) increasing the accuracy of fact finding or truth discovery, (2) the best
protection of individual rights, (3) removal of power differentials, (4) the cathartic, peace
instilling process, and (5) a support for the Rule of Law) . Even the mere hearing of these
benefits causes one to wonder if these points are tangible advantages .
11 9 A . Pirie, supra note 15 at 56.
120 Supra note 77 at 18 .
121 C. Menkel-Meadow, "The Transformation of Disputes by Lawyers: What the
Dispute Paradigm Does and Does Not Tell Us" (1985) Mo . J. Dispute Res. 25 at 31 .
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dispute may miss what is really at issue and thus hinder efforts to reach a
reliable and lasting solution . The divorcing couple furiously fighting over
who gets the silverware or business assets under division of property laws
may have no trouble dealing with these essentially economic matters if the
underlying cause of the conflict - the breach of trust that led to the
relationship breakdown - is dealt with first. An apology may go a long way
in repairing a damaged relationship . Unfortunately, this non-legal
relationship issue and remedy are not usually included with the causes of
action and relief common in family law pleadings.
A smoothly running adversarial system of justice might mean judges
could be left to adjudicate only. But in the same way that criticisms of
adversary justice have led to reforms in lawyer roles and indeed the
adversary system itself (a new emphasis on problem solving, consensus
building, collaborative lawyering, transformative justice), 122 so too can we
envision corresponding changes to the judge's role . The role of judge
primarily predicated on a seriously flawed, publicly maligned and changing
adversarial approach to justice is surely not sustainable.
A second and more direct tine of analysis also suggests the judicial
function can be broader than that traditionally expected in an adversarial
system of justice. While the role of judges in North America developed
within an adversarial system, descriptions of the judicial function both in
codes of judicial ethics and court decisions fit with judicial dispute
resolution. Consider, for example, the ABA Model Code of Judicial
Conduct (1990) .12 3 While the preamble refers to thejudge as "an arbiter of
facts and law for the resolution of disputes", Canon 3(7)(d) states that as a
part ofthe judge's judicial duties :
A judge may, with the consent of the parties, confer separately with the parties and their
lawyers in an effort to mediate or settle matters pending before the judge 124

Additionally, the commentary on Canon 3(8) requiring a judge to "dispose
of all judicial matters promptly, efficiently, and fairly" directs judges to
"encourage and seek to facilitate settlement, but parties should not feel
coerced into surrendering the right to have their controversy resolved by
the courts ." 125 These provisions clarify concerns that judicial mediation
may be prohibited as unauthorized ex pane communications and also, more
importantly, demonstrate the role of the judge as mediator requires a
balancing of the rights of the parties to be heard with an early and
satisfactory settlement.
122

Pirie, supra note 15 recounts the history of modem ADR developments in the
legal profession and the impact felt on the adversary system .
123 American Bar Association Model Code of Judicial Conduct (Chicago : ABA,
1990).
124 Ibid.
125 Ihid
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In Canada, the ethical language is similar although not as direct. In the
Canadian Judicial Council's Ethical Principles for Judges, "judges
should devote their professional activity to judicial duties broadly defined
which include not only presiding in court but other judicial tasks essential
to the court's operation" 1 26 so that "today, judicial duties include
administrative and other out of court activities. Judges have important
responsibilities, for example, in case management and pre-trial
conferences. .. 11127
1998

The challenging ethical nature of the judicial function, beyond the
boundaries suggested by the adversarial system, is perhaps best captured in
the Honourable J.O. Wilson's ground-breaking "A Book for Judges". 1 '-8 He
referred to judges as "confronted each day with new and often fascinating
problems, students forever, learning new things". 1 29 He saw the
practicalities of judicial conduct subject to an important principle
governing all aspects of judicial behaviour:
It is of fundamental importance that justice should not only be done, but should
manifestly and undoubtedly be seen to be done . 130

When considered from an ethical perspective, the change in judicial
function is very clear, moving from traditional adjudicative limits to
carefully flexing the new judicial boundaries to settlement roles .

The courts themselves also have had to consider the nature of the
judicial function . In a recent case, Re Therrien, 131 the Supreme Court of
Canada discussed the function of ajudge in deciding whether to support the
revocation of Therrien's judicial commission for failing to disclose in the
appointment process a criminal conviction, for which he had been
pardoned . In this case, the Court was faced with competing policy
considerations ; the pardon as an act of forgiveness and selfless generosity,
brotherhood and justice on the part of society which supported nondisclosure compared to the unique role embodied by the judge in that
society, which meant the past was always relevant.
While a first year law student, the police charged Therrien in
November 1970 under the Public Order Regulations, 1970, enacted under
the War Measures Act, R.S.C. 1952 . It was alleged Therrien unlawfully
assisted four members of the Front de Liberation du Québec (F.L.Q.), an
association declared unlawful by the regulations . This event occurred
126 Canadian Judicial Council, Ethical Principles for Judges (Ottawa : Canadian
Judicial Council, 1998) at 17 .
127 Ibid. a t 21 .
128 The Hon . J .O . Wilson, A Book for Judges (Ottawa : Minister of Supply and
Services Canada, 1980) .
129 Ibid. a t 114 .
130 Ibid. a t 3, from Rev v. Sussex Justices, [19241 1 K .B . 256 at 259,
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during a serious political crisis in Quebec. The Supreme Court of Canada
described the appellant's role as "quite minor" . He pleaded guilty and was
sentenced to imprisonment for one year. After serving his sentence, he
completed his legal studies, was called to the bar, practised law "in a
competent and dignified manner, thus winning the respect of his colleagues
and members ofthe bench". The Governor in Council granted him a pardon
in 1987 under the Criminal RecordsAct, R.S .C . 1970, c. 12. Pursuant to the
legislation the pardon stated :
that he was of good behaviour and that the conviction in respect of which it is granted
should no longer reflect adversely on his character... the pardon granted vacates the
conviction and removes any disqualification to which the person so convicted is
subject by virtue of any Act of the Parliament of Canada or a regulation made
thereunder, 132

In 1996 he was interviewed for appointment as a judge and asked
whether he had ever been in trouble with the law. He answered, "No."
The Supreme Court of Canada described the values that underpin the
"unique" function of a judge:
Individual and institutional impartiality and independence are key elements in the
function of a judge; they are inherent in the very definition of a judge and are an
integral part of the constitutional structure of the parliamentary democracy of the
United Kingdom, which we have inherited through the preamble to our
Constitution .... 133

Describing the role of the Judge as "A Place Apart", the Supreme Court of
Canada said:
The judicial function is absolutely unique. Our society assigns important powers and
responsibilities to the members of its judiciary. Apart from the traditional role of an
arbiter which settles disputes and adjudicates between the rights of the patties, judges
are also responsible for preserving the balance of constitutional powers between the
two levels of government in our federal state. Furthermore, following the enactment of
the Canadian Charter, they have become one of the foremost defenders of individual
freedoms and human rights and guardians of the values it embodies .. .134
If we then look beyond the jurist to whom we assign responsibility for resolving
conflicts between parties, judges also play a fundamental role in the eyes of the
external observer of the judicial system . The judge is the pillar of our entire justice
system, and of the rights and freedoms which that system is designed to promote and
131

R e Therrien, [2001] 2 S .C .R. 3 .

132Ibid at IS-19 .
133 Ibid. at 47 .
134 Ibid

at 74 .
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protect. Thus, to the public, judges not only swear by taking their oath to serve the
ideals of Justice and Truth on which the rule of law in Canada and the foundations of
our democracy are built, but they are asked to embody them .t 35

The Supreme Court of Canada also quoted approvingly from Ethical
Principles for Judges written forjudges by the Canadian Judicial Council:
Public confidence in and respect for the judiciary are essential to an effective judicial
system and, ultimately, to democracy founded on the rule of law. Many factors,
including unfair or uninformed criticism, or simple misunderstanding of the judicial
role, can adversely influence public confidence in and respect for the judiciary.
Another factor which is capable of undermining public respect and confidence is any
conduct ofjudges, in and out of court, demonstrating a lack of integrity. Judges should,
therefore, strive to conduct themselves in a way that will sustain and contribute to
public respect and confidence in their integrity, impartiality, and good j,dgment . 1 36

and also from academic descriptions of the judicial role :
The dictates of tradition require the greatest restraint, the greatest propriety and the
greatest decorum from the members of our judiciary. We expect our judges to be
almost superhuman in wisdom, in propriety, in decorum and in humanity . There must
be no other group in society which must fulfil this standard of public expectation and,
at the same time, accept numerous constraints. At any rate, there is no question that a
certain toss of freedom accompanies the acceptance of an appointment to the

judiciary. 137

The Court found the appellant's conduct in not disclosing his previous
conviction during the appointment process when specifically asked
whether he had been in trouble with the law "[had] sufficiently
undermined public confidence, rendering him incapable of performing the
duties of his office."139 While the Court acknowledged "this case
represented, in a sense, an invitation to society to be ever more generous",
due to the legal uncertainty surrounding the impact of a pardon the Court
concluded:
. . . we cannot ignore the unique role embodied by the judge in that society, and the

extraordinary vulnerability of the individuals who appear before that judge seeking to
have their rights determined, or when their lives or liberty are at stake. Above all, a
person who appears before a judge is entitled to have justice done in his or her case,
and thatjustice be seen to be done by the general public . That kind of generosity is not
something that a person can be compelled to offer. In the specific circumstances of the
135 Ibid.

at 75 .

136Ibid.
137 Ibid. at 76 .
138 Ibid. at 98 .
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case at bar, the values of forgiveness and selfless generosity must therefore yield to the
values of justice and the all-important integrity of the justice system . 139

The language from the Supreme Court of Canada's reasoning used to
describe a judge - impartiality, independence, integrity, public respect
and confidence, goodjudgment, a pillar ofthe process, serving ideals of
Justice and Truth, irreproachable conduct, restraint, propriety, decorum,
humanity, unique- might easily describe the mediator. Indeed, the Court's
vision of responsibilities for judges went beyond "the traditional role of
arbiter", 1411 to the judge "having responsibility for resolving conflicts
between parties". 1 41 The Supreme Court of Canada's words are echoes of
earlier ADR sentiments urging less emphasis on adjudication . Judges
appropriately helping parties to settle disputes, apart from adjudication, is
not excluded from theirjudicial function by the Supreme Court of Canada .
Judges acting as judicial mediators are now part of the fabric of the judicial
function .
What is essential to the judicial function from a policy perspective in
the Supreme Court of Canada's reasoning is two-fold . First, impartiality,
independence, and integrity must be maintained for they are the sina qua
non of the essence of a judge's being. Second, public confidence in the
judge can never be eroded . These qualities are sacrosanct in everything a
judge does, even when applying to be a judge. These are also the hallmarks
of good intervenors. The virtues of impartiality and integrity are
specifically included in various codes of ethics promulgated for
mediators. 142 The other fundamental characteristic of the judicial function
- public confidence - would be compromised if the judge as mediator
was not qualified or skilled. We address concerns of competency below.
However, subject to the adoption of appropriate procedures, goals and an
overarching core meaning forjudicial intervention, it is difficult to imagine
that a reasonable, fair-minded and informed public would not endorse and
support this continued evolution of the judicial function as a part of a
similarly evolving adversarial system . Public confidence would not be
eroded whether the judge is judging, mediating, opining, managing,
writing, counselling a distraught witness, or otherwise dispensing justice.
Done uniquely well, JDR would surely not diminish the respect for the
judiciary in the minds of such persons but only enhance it.
(b) Jurisdiction Matters
It is of obvious importance that judges have jurisdiction to engage in
judicial dispute resolution . By jurisdiction we mean the formal power or
fbid.
14olbid at 74 .
141 Ibid. at 75 .
142 For selected references to a mediator's ethical responsibilities, see Pirie, supra
139

note 15 at 191-200 .
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authority to act. Notwithstanding the JDR initiatives in Canada already
referred to in this paper, none of which have been challenged on
jurisdictional grounds, it is useful to consider whether judges in Canada
have the formal authority to act as mediators or otherwise engage in JDR,
and whether anyjurisdictional limits exist.
Thejurisdiction of courts in Canada is often categorized as being either
original, statutory or inherent . Original jurisdiction is a concept exclusive
to superior courts - courts established with the jurisdiction originally
exercised by superior courts in England at the time of Confederation.
Under s. 96 of the Constitution Act, 1867, judges of superior courts must
be appointed by the Federal government . Typically, these superior courts
are given "all the powers, rights, incidents, privileges and immunities of a
judge of a superior court of record, and all other powers, rights, incidents,
privileges and immunities" 143 that were vested in the English superior
courts. The scope of the jurisdiction of these section 96 or general
jurisdiction courts is broad . No matter will be beyond the jurisdiction of a
superior court unless it is expressly shown to be so.
Statutory jurisdiction refers to power given to courts specifically by
statute. Unlike general jurisdiction courts with s . 96 judges presiding, s . 92
courts, specifically the Provincial Courts and the Appeal Courts, derive
their powers from statute and the Constitution .
Inherent jurisdiction means the right of every superior court to control
its process and regulate its practice. In MacMillan-Bloedel v Simpson, 144
the Supreme Court of Canada referred approvingly to I.H . Jacob's classic
formulation of inherent jurisdiction :
. . . the superior courts of common law have exercised the power which has come to be

called "inherentjurisdiction" from the earliest times, and . . . the exercise of such power
developed along two paths, namely, by way of punishment for contempt of court and
of its process, and by way of regulating the practice of the court and preventing the
abuse of its process.
. . . the jurisdiction to exercise these powers was derived, not from any statute or rule
of law, but from the very nature of the court as a superior court of law, and for this
reason such jurisdiction has been called "inherent" . This description has been criticised
as being "metaphysical" [cited omitted], but I think nevertheless that it is apt to
describe the quality of this jurisdiction . For the essential character of a superior court
of law necessarily involves that it should be invested with a power to maintain its
authority and to prevent its process being obstructed and abused . Such a power is
intrinsic in a superior court; it is its very life-blood, its very essence, its immanent
attribute_ Without such a power, the court would have form but would lack substance.
See, for example, Supreme Court Act, R.S .B .C. 1996, c. 443, s. 3 .
MacMillan Bloedel v. Simpron, [1995] 4 S.C .R. 725 [MacMillan Bloedel v.
Simpson] .
143

144
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Thejurisdiction which is inherent in a superior court of law is that which enables it to
fulfill itself as a court of law. [Emphasis added .] 145

While difficult to define, inherent jurisdiction "comprises those powers
which are essential to the administration of justice and the maintenance of
the rule of law" .1 46
It would seem indisputable that general jurisdiction courts in Canada
have jurisdiction to engage in JDR. Judicial dispute resolution, like ADR,
is about process, the process by which disputes might best be resolved . If a
judge, in exercising his or her discretion, decides that justice would be best
served by sitting down with the parties in order to see if they can be helped
in reaching a mutually satisfactory solution, it would be surprising if this
power was not within a superior court's inherent or core jurisdiction, and
perhaps even a part of its historical or original jurisdiction . Existing
procedural rules which allow judges to order settlement conferences or
mini-trials are obvious expressions of this power over procedure. Even
absent a formal rule, it would not seem to be beyond a judge's power to
conduct a mediation with the parties' consent of a case scheduled for trial
in an attempt to help the parties reach a just result in a timely and cost
effective way. Ordering the parties to participate in mediation, if the judge
saw such a process as beneficial, would also seem to be a reasonable part
of the court controlling its Own process. 147
The more difficult question may be the powers of the statutory courts,
in particular the provincial courts, to engage in JDR processes. This power,
absent a statutory rule, may be confirmed on historical grounds or on an
inherent power to control its own procedure. 148
The Provincial Courts of today have substantially expanded
jurisdiction and bear little resemblance to their predecessors, the courts of
the Justices of the Peace, and their more modern counterpart, the
145 I.H . Jacob, "The Inherent Jurisdiction of the Court" (1970) 23 Current Legal
Problems 23 at 25, 27 .
146 MacMillan Bloedel v. Simpson, supra note 144 at 754.
147 In R. Cowl and Others v. Plymouth City Council, [2002] W.L.R . 803. Lord Woolf
and the English Court of Appeal (Civil Division) demonstrate judicial mediation is not
restricted to lower courts . Lord Woolf's formal judgment reads like a skilled mediator's
comments - "insufficient attention is paid to avoiding litigation whenever this is possible";
"it was common ground ..."; "over-judicialising the process" ; "lawyers acting on both
sides of a dispute of this sort are under a heavy obligation to resort to litigation only if it
is really unavoidable" ; instead of the parties focusing on the future they insist on arguing
about what had occurred in the past ; we insisted on the parties focusing on what mattered,
which was the future well-being of the claimants' . Having this mediation help from the
Court of Appeal, "the parties had no difficulty in coming to a sensible agreement". Lord
Woolf laments that the parties did not see their common ground before the high costs of
litigation (this time all the way to the CA) were incurred .
149 See St. Denis v. Tntmbley (1977), 4 A.R . 212 (Alta. C .A.) .
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Magistrates Courts. We resile therefore from characterizing these modern
courts as inferior courts . Rather, they are courts of specific jurisdiction, and
are similarly situated with the general jurisdiction courts by virtue of their
newfound constitutional independence . This belief commences with the
Lederman doctrine . 149 Lederman's thesis about the independence of the
general jurisdiction court stems from his historical review of this
constitutional imperative in the English court system over the centuries as
these Canadian courts are the successors to this struggle.
We assert that Lederman's thesis, based as it is on the bedrock principle
of constitutional independence, applies equally to the specific jurisdiction
courts, through necessary implication, as the Supreme Court of Canada in
the Provincial Judges Reference Case, has now declared our Provincial
Courts to be constitutionally independent. These courts have, as one of the
pillars of their constitutional independence, administrative independence .
Therefore, they are literally, in the absence of legislative intervention,
masters of their own houses with the right to control their processes, which
includes JDR processes, so long as these fit within the rubric of the judicial
function . For greater certainty, we agree that specific legislative grants of
jurisdiction would be helpful.

While the above jurisdictional analysis should provide comfort,
judicial dispute resolution could attract legal challenges, particularly in
situations where the litigants are mandated into JDR or do not agree
specific JDR activities, perhaps judge-suggested mediation, would be
strategically helpful or needed . The nature of the challenge would be
essentially constitutional and likely reflect former Chief Justice Brian
Dickson's concerns that "as we reflect on ways in which to improve the
delivery ofjustice in North America, we must above all make sure that we
do not undermine the legitimacy of our judicial system ." 15° Chief Justice
Dixon expressed a need to ensure the values underlying ADR, and by
necessary implication JDR, "are consistent with those that have evolved
over many centuries and that lie at the heart of our judicial system" 1 5 1 and
that ADR (JDR) values be "consistent with the principles of fundamental
justice that underlie our judicial system." 152 He identified values such as
equal access, reliance on established procedures for equal treatment and
dignity, reasoned decisions, openness to public scrutiny, and use of
qualified neutrals and saw "the decision to dispense with any one of these
basic values should be the exception, not the rule ." 153
149

W.R . Lederman, "The Independence of the Judiciary" in W.R . Lederman,

Continuing Canadian Constitutional Dilemmas: Essays on the Constitutional History,
Public Law and the Federal Systems ofCanada (Toronto : Butterworths, 1981) at 109-172.

lso The Right Honorable Brian Dickson, °ADR : The Courts and The Judicial
System : The Canadian Context" (1994) 28 LSUC Gazette 231 at 234)
151 Ibid.
152 Ibid.
153 Ibid.

at 241-42 .
at 241 .
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Ajudge-conducted mediation held in private with the judge arbitrarily
adopting one or other of the mediation models discussed earlier might seem
to contravene several of these values . Absent an explicit conferral of
legislative authority to do JDR, a highly discretionary, private JDR process
could be argued to be unconstitutional under the rule of law.tsa Barry
characterizes some of Dickson's values as "not merely institutional
practices, but constitutional values which emanate from the rule of law"
and posits that "(T)he impartiality, independence, separation of powers,
and core jurisdiction of the provincial superior courts must be considered
in relation to the interaction of ADR methods with the judicial system ."
(c) Skill Levels
As discussed, JDR encompasses a wide range of activities for judges,
including facilitating a settlement conference, conducting a mini-trial,
managing a complex case, and otherwise assisting the parties to settle their
dispute . All of these tasks demand a set of skills . Are judges equipped to
competently practise JDR?
This is a difficult question to answer. All judges will have an enormous
amount of experience as adults living within their communities; through
their own personal educational background, including post graduate
training in law; profound skills learned at the bar as lawyers and counsel;
knowledge of and being bound by ethical standards both in the legal
profession and now as a judge, such standards being enforced in each case
by sanction ; and by actual judicial experience as decision-maker on the
bench. The knowledge gained from a lifetime of experience, must, by law,
sit idle at trial, following the rule of judicial notice . Absent knowledge of a
notorious fact in the community, the adversarial adjudicative model leaves
it to the parties to inform the trial judge of the issues, evidence and
arguments. In the adversarial model, the trial judge sits above the well of
the court and does not use this vast human experience, except to make
credibility findings and in pronouncing judgment . With JDR there will be
opportunities to take this vast store of knowledge off the judicial shelf and
use it more fully in dialogue with the parties and counsel, as issues are
explored and potential outcomes considered . Indeed, tapping into this
judicial resource in the context of a settlement conference, mini-trial or
other interaction focused on dispute resolution seems to be an important
and unique benefit associated with JDR.
In addition, some judges will have more specific ADR skills . These
judges may have been accredited mediators before their appointment to the
bench or have already participated in education and training in judicial
dispute resolution. Their skill levels may be very high and acting as a
judicial mediator may seem only slightly removed from their previous
work.
However, despite the competencies common to judicial appointments
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and the positive presence or "gravitas" judges can bring to the settlement
process, some judges may be poorly suited for the JDR role . Part of the
mis-match may be attitudinal. A traditional view of the court and the
judge's role therein combined with a construction of JDR as "soft or naïve"
can result in understandable resistance . Even though we earlier referred to
mediation's malleability and the opportunities to frame JDR in a manner
complimentary to the judicial function, judicial dispute resolution may not
seem natural or normal for some judges .
Judicial dispute resolution may also be problematic if the judge lacks
the necessary skills to engage in JDR activities. Outside the court, serious
attention has been given to the qualifications needed by individuals
working in the ADR field, particularly mediators. Consider the educational
requirements necessary to be a roster-mediator in British Columbia :
" 80 hours of core education in conflict resolution and mediation theory and skills
training ;
" 100 additional hours of related professional training such as law, psychology and
social work ;
" 20 hours per year of ongoing professional development or continuing education; and
" knowledge of, or training in, civil procedure.

In addition, a roster mediator must
"
"
"
"

have completed ten mediations as a sole mediator ;
provide two positive credible references ;
have liability insurance; and
subscribe to standards of conduct.

However, given the many ways in which mediation can be practised, the
search for a certain set of mediator skills has opened up the realization that
best practices in mediation depend on context. As Boulle and Kelly
suggest, "in reality a mediator can have only a limited 'tool-box' of skills
and techniques depending on their training, experience, and personal
attributes . To suggest otherwise would "imply that only divine beings could
qualify for the role."I 55 Selection from the toolbox ofskills would be made
at the mediator's discretion to further one or more of the functions of
mediators and assist the mediating parties in making sound decisions.
Boulle and Kelly describe eleven mediator functions:

154 See GA . Berry, "in the Shadow of the Rule of the Law: Alternative Dispute

Resolution and Provincial Superior Courts" (1999) 2 Canadian Forum on Civil Justice
Newsletter. See also (2002) N.Z.L .J. 89 for concerns about the unfettered discretion of
judges engaged in JDR.
155 L. Boole & K. Kelly, Mediation Principles . Process, Practice (Toronto :
Butterwosths, 1998) at 163.
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" develop trust and confidence
" establish a framework for cooperative decision making
" analyze the conflict and design appropriate interventions
" promote consuactive communication and modelling
" facilitate negotiation and problem solving
" educate the parties
" empower the parties
" impose pressure to settle
" promote reality
" advise and evaluate
" terminate the mediationl 56
and provide a selection of skills and techniques relevant to these functions:
" organizational skills and techniques, such as
" supervising arrivals and departures
" arranging seating
" improving the emotional climate
" presenting material visually
" facilitation skills and techniques, such as
" converting concems to issues
" dealing with emotion
" managing the process
" negotiation skills and techniques, such as
" emphasizing common ground
" increasing the issues
" making and responding to offers
" linking one negotiation issue with another
" brainstorming
" dealing with deadlocks
" communication skills and techniques, such as
" developing appropriate verbal communication
" listening effectively
" reframing
" reading and understanding non-verbal communication
" questioning
" paraphrasing
" summarizing
" avoiding mediator traps, such as
" being inadequately prepared
" losing control of the process
" losing impartiality
" ignoring emotions
" moving too quickly into solutions
" being too directive) 57
156Ibid. at 136.
157Ibid at 164-96 .
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What does this mean for judges and JDR skills? It likely means much the
same as it did for lawyers and ADR two decades ago . Undertaking
mediation or a related dispute resolution activity without appropriate
training can be a risky business, although we know many successful
mediations are conducted in a variety of contexts around the world by
mediators with no formal training . Judicial mediation, like mediation
generally, will likely go through a process where standards are initially set
at a level that allows judges to acquire the skills necessary to help parties
negotiate. However, as judicial mediation flourishes and more lawyers
experienced in mediation are appointed to the bench, we would expect
standards to rise and judicial mediators to pursue further training in the
nuances of subjects such as conflict analysis, communication theory,
negotiation practices, power imbalances, and more.
Above all, judges will need to be good facilitators and understand that
the ability to dialogue is essential. The etymology of the word dialogue
comes from the Greek dialogos . Dia means through. Logos means the
word, or more broadly, the meaning. Essentially what a good settlement
conference judge will do is become a competent facilitator employing
dialogue as the basic approach. Senge, quoting Bohm, identifies three basic
conditions that are necessary for dialogue: "1 . All participants must
`suspend' their assumptions, literally to hold them `as if suspended before
us' . 2. All participants must regard one another as colleagues. and 3 . There
must be a `facilitator' who `holds the context' of dialogue." 158

Judges should seek to obtain, if they have not already, a sense of
"presence" or "gravitas". By this, we mean a judge should be a centred,
integrated, congruent person, being connected to his or her governing
values and beliefs and highest purpose. "Mindfulness" can describe this
quality. We may define "mindfulness" as "living in harmony with one's self
and the world", 1 59 Such a judge brings the "Hawthorne Effect" into the
settlement conference . 160 Thejudge's presence by itself impacts favourably
on the settlement process, regardless of input by the judge.
At no time in this process do we countenance use of the power of the
judge known as judicial clout, or, as is sometimes described in the
vernacular, muscle mediation . What many young lawyers experienced
years ago as wood-shedding by a judge in the anteroom to the court room
just before trial commencement is entirely inappropriate and has no place
in today's adjudication system . Case management judges, pretrial
conference judges, settlement judges, as well as mini trial judges, need to
recognize they must always actjudiciously and be "ontnipartial" to all the
158 P. Senge, The Fifth Discipline.' theArtand Practice ofthe Learning Organization
(New York: Doubleday, 1994) at 243 .
159 D. Bowling & D. Roffman. "Bringing Peace into the Room : The Personal
Qualities of the Mediator and Their Impact on the Mediation" (2000) 16 Neg. 1 . 5 .
160 Ibid at 10 .
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parties before them .

Just as judges continue to see advantages to judicial education around
their adjudicative functions, there will be exciting opportunities to consider
how judges can realistically add solid foundational JDR skill sets to the
substantial skills a judge already possesses . With the further
institutionalization of JDR, a future appointment to the bench may show
confidence in that individual, not only as a sound decision-maker, but also
as a judicial problem-solver, or as Chief Justice Burger urged for all
lawyers, "a healer of human conflict". 161

Conclusion
What is the problem with judicial dispute resolution in Canada? It depends.
On the one hand, judges as mediators and other JDR practices can mesh
neatly with the policies underpinning the workings of our Western justice
systems . The desirability and constitutional imperative for independent
courts to control their process can mean judges have all the jurisdiction
they need to do JDR. The strength of traditional judging skills, combined
with mediation and problem solving abilities, results in few questions about
judicial competency to perform JDR. With input from ADR, judges can
choose the procedures, goals, and overall understandings of judicial
mediation that comfortably fit with personal needs, courthouse structures
and justice system goals. JDR can make perfect sense as a part of a
continued evolution of how democratic societies achieve justice.

On the other hand, lessons learned from ADR may reveal a darker side
to JDR. Will JDR be mostly about achieving economic efficiencies,
essentially ignoring qualitative justice goals? Is JDR, like ADR, second
class justice for those who cannot afford or otherwise access the full
attributes of the formal justice system? Will JDR perpetuate systemic
inequalities by encouraging a further privatization of justice and a deemphasis on legal rights? Will judges and the judicial function be
compromised as a law of JDR develops around confidentiality, negligence,
judicial immunity, fiduciary duties and the like? 162 Can JDR accommodate
the cultural dimensions of disputing? Will JDR and its ADR influences be
co-opted by judges as vehicles for defusing dissent, pressuring parties to
settle, and fostering pacification at the expense of justice?
Careful attention must be paid to the myriad of questions raised by
161 W. Burger, supra note 73 at 275 (urging the legal profession to consider their
traditional roles of "heaters of human conflict" and to make greater use of negotiation and
arbitration processes. A judge could be the highest healer).
162 See Varga v. Varga (1998), A.B .Q .B . 492 (the Court of Queen's Bench of Alberta
considered a motion to vary a mediated agreement . The mediator had been a sitting
superior court judge . While the Court upheld the mediated agreement, there was clearly
no hesitation in scrutinizing details of the mediation).
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imagining judges as mediators and judges engaged in an array of JDR
activities . However, if judges, judicial administrators, lawyers, and
particularly the public, provide support for these measures, the end result
will surely be a more sophisticated and nuanced definition of the judicial
function . Judges will still be required to hear cases and make binding
decisions that form part of our law as precedent. Adjudication by a judge
following the Rule of Law must always be a fundamental component of a
free and democratic society. Complementing this classic task however is
the concept of judges and courts also being conflict resolvers. The end
point for many important disputes in our society can be adjudication by a
judge. Yet along the way to this day in court, there can be ADR-inspired
opportunities for judges to demonstrate their judicial skills by promoting
settlement. Appropriate interventions to help the parties reach satisfying
results in a more timely and less costly way meets the needs of the
disputants themselves . The result will be more satisfaction for them. This
in turn reflects well on our courts . JDR not only encourages the continued
search for substantive justice but also emphasizes the quest for procedural
justice.

