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Directors currently enjoy a measure ofpreferential treatment with respect to their
tort liability exposure . Professor Flannigan explains how thejurisprudence has
come to this position largely through the operation ofa series ofconfusions . He
then examines, and rejects, the variouspolicy arguments that have been advanced
to justify a lesser liability for directors . He concludes that the risk-taking of
directors is properly regulated by the same general tort responsibility that
disciplines the conduct.ofall other actors .

Les administrateurs de société aujourd'huijouissent d'un certain traitement de
faveur dans leur assujettissement à la responsabilitépour délits . Le professeur
Flanigan explique comment, en grande partie à cause d'une série de méprises, la
jurisprudence en est arrivée à cette position. Ensuite il examine, pour les rejeter,
les divers arguments de politique qui ont été mis de l'avant pour justifier une
responsabilité réduite des administrateurs . Il conclut que c'est la même
responsabilité pour délits qui gouverne la prise de décisions risquées par les
administrateurs et la conduite de toutes autre personne.

* Robert Flannigan, of the Faculty of Law, University of Saskatchewan, Saskatoon,
Saskatchewan .
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It is commonly assumed that both shareholders and directors secured
comprehensivestatutorylimitedliability underthe generalincorporation statutes
ofthe mid-nineteenth century. That assumption iswrong. Directors do not have
a statutory limited liability equivalent to that of shareholders . Their liability is
insteaddetermined by the law ofagency . Thefailureto appreciate this legalfact,
that liability rules for shareholders and directors are predicated on different
conceptual foundations, has recently produced a state of confusion in parts of
the jurisprudence . Thedegree of this confusion is, at times, breathtaking . The
judges have been either mistaken as to the policies and principles that are
relevant, or purposely innovative, and in both respects have confused and
complicated the case law. The confusion is magnified when propositions
developed in one context bleedorleakinto otherareas. There are cases, it should
be noted, wherejudges do manage to see through much ofthe disorder, but they
have been overwhelmed, and the confusion remains largely unabated . The
greatest degree of confusion is found in the Canadian cases. There is less
confusion in the English, Australian andNewZealand courts, butthey too have
contributed problematic judgments .

Themain effect of the recent confusion, together with earlier decisions, is
that directors today enjoy a degree of special treatment in relation to their
personal tort liability exposure . They benefit, for example, from a lower
standardofcare, higher liability thresholds forintentional torts and thereluctance
ofjudges to find personal liability where they believe (wrongly) that doing so
involves piercing the corporate veil. This special treatment is not merely
practically significant; it raises afundamental policy question : What, ifanything,
justifies this treatment? The conventional rule is that actors are responsible for
the consequences oftheir actions. This is a manifestation ofthe universal social
norm ofriskregulation . We generallypermit actors to do as they please, subject
to the condition that they compensate those who suffer damages at their hands.
Thepurpose ofthis ascription of liability is to regulate ex ante the risk-taking
ofthe actor. The risk regulation norm would appear to apply to directors in the
same way it applies to all other actors . Thosewhohave thepower to cause harm
must feel, and be disciplined by, the effects of their actions. Only persons
assumed to be passive (eg. shareholders, limited partners, trust beneficiaries)
escape the initial application of this basic responsibility. Why is the operation
of this risk regulation norm attenuated in its application to directors? The
jurisprudence, it turns out, does not offer a compelling justification .

It is perhaps no surprise that, despite the lack of justification, special
treatmentfordirectors apparently is notregarded as amatterofgreat consequence
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by the general public . Apart from the occasional spectacular company failure
that briefly attracts the attention of thepublic, the discussion that does occur on
this issueis largely one-sided. Concerns overpersonal liability for directors are
routinely expressed in the financial press. Regular warnings are issued that
existing or proposed liability assignments will have generalized pernicious
effects. The standard concerns,repeated endlessly, arethatcompetentindividuals
will refuse to serve as directors, corporate decision-making will be constrained
and inefficient, innovation will be stunted, a competitive disadvantage with
otherjurisdictions will exist and, in due course, the end of capitalism will come
to pass . This flood of concern, although baseless, takes on the appearance of
plausibility because it remains essentially unchallenged at the level of public
comprehension. The absence of public challenge in the specific context of
common law tort liability, however, is explicable . Future tort victims either do
not identify themselves as potential victims or tend to be sanguine about their
prospects of suffering tort loss . Potential victims (whether individual or
corporate) who carry insurance may regard themselves as having little or no
incentive to publicly contest the prudence of granting special treatment to
directors. Future victims may also understand that the corporation itself will
often be held vicariously liable and they mayassume that corporations are more
likely than individual directors to have the resources to cover any tort losses .
The result is that prospective victims, as such, tend not to be politically
organized. They therefore do not constitute a significant political force. There
is also a socialization of tort injury that tends to deflect public awareness ofthe
worst effects of tortious conduct. Worker compensation benefits, state health
care, welfare and other regimes work to conceal the human cost of tort loss .
Accordingly, the individuals who constitute the general public do not see
themselves as having a materialpersonal stakein the matterofthe common law
tort liability of directors. Ifanything, they are likely sympathetic to the concerns
expressed about existing or increased personal liability for directors .

The ensuing discussion of the common law tort liability of directors is
intended to be comprehensive. Regrettably, that entails the critical review of a
verylarge numberofcases. There is no escapingthis extendedreview, however,
if one hopes to fully comprehend the existing jurisprudence. Forour purposes,
the cases maybe sorted into four categories . The first two categoriesinclude all
of the negligence cases. One category is comprised of the line of cases
addressing the nature of the duty of care directors owe to their respective
corporations . The second category contains the cases dealing with the duty of
care directors owe to third parties . The nexttwo categories coverthe intentional
torts. The third set of cases is concerned with the tort of inducing a breach of
contract . The fourth category contains the cases dealing with other intentional
torts . After first examining the statutory and common law foundations for
shareholder and director liability, the analysis ofthe four categoriesproceeds in
two historical stages . The first stage covers the period up to the mid-1980's, and
the second stage from then through 2001 . The first stage is a relatively stable
period of judicial tinkering with controversial, but well understood, legal
propositions . Thebeginning ofthe second stage marks thejudicial introduction
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of a series of new tests and approaches that have had the effect of seriously
complicating and confusing the jurisprudence. Following that analysis, the
ostensiblejustifications forthe special treatment ofdirectors are examined . The
discussion ends withthe conclusion that directors should experience the default
application of the general law of tort in exactly the same way as do all other
actors.

II. The 1855 Parliamentary Debate

The extent to which shareholders or directors today enjoy limited liability with
respect to tortclaims is initially aquestion oflegislativeintent . Accordingly, the
inquiry into this matterusefully begins inEnglandwiththe lengthyparliamentary
debate that occurred at the midpoint of the nineteenth century . That debate
concluded in favor of general [contractual] limited liability for shareholders,
and the resulting English legislation was thereafter copied throughout the
Commonwealth.) An examinationof the debate will disclose the original stated
rationale for, and intended scope of, the limited liability principle . That will
provide the political baseline for understanding subsequent legislative and
judicial developments.

Before turning to the debate itself, it is important to appreciate the
commercial circumstances giving rise to the issue2 Limited liability was not a
novel idea at the time . In addition toexpressly contracting for it,limited liability
could be acquired by special Act or through the exercise oftheroyal prerogative
upon the grant of a charter. 3 These latter methods of obtaining limited liability,
however, were both slow and expensive . The general complaint was that
incorporation with limited liability was effectively reserved to the wealthy .
Most businesses were in fact conducted through the partnership form. There

I The initial 1855 Limited Liability Act (18 & 19 Vict . c . 133) was quickly
incorporated into the 1856 Joint Stock Companies Act (19 & 20 Vict . c. 47) . The latter
statute was replaced by the CompaniesAct of 1862 (25 & 26 Vict . c . 89) and this was the
model for corporate legislation throughout the Commonwealth for many decades .

'- For aconcise account, see, L.C.B . Gower,Principles ofModern Company Law,4th
ed. (London : Stevens & Sons, 1979) c . 3 . For more elaborate accounts, seeB.C. Hunt, The
Development ofthe Business Corporation in England 1800-1867 (Cambridge : Harvard
University Press, 1936) ; J.B . Jeffreys, Business Organization : in GreatBritain 1856-1914
(1938 doctoral dissertation published in 1977) (New York: Arno Press, 1977) ; P.L.
Cottrell, Industrial Finance 1830-1914 (London : Methuen, 1980) ; P. Ireland, "The Rise
of the Limited Liability Company" (1984) 12 Inter . J . Soc. Law 239 ; C.E. Amsler et al .,
"ThoughtsofSomeBritishEconomistsonEarlyLimited Liability andCorporateLegislation"
(1981) 13 Hist . Pol. Econ . 774.

3

	

Asto theefficacyofcontracting forlimited liability, seeHallettv. Dowdall (1852),
18 Q. B . 2 . With respect to the power of the Board of Trade, see the 1834 Trading
Companies Act (4 & 5 Will. c . 94) and the 1837 Chartered Companies Act (7 Will 4 & 1
Vict . c . 73) . The extent of the limitation on liability depended on the specific provisions in
the contract, special Act or charter .
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were two economic variations of the partnership structure.4 one was the
traditional fraternal partnership with few members. The other was the joint
stock company, a partnership with [typically] many members (called
shareholders), delegated management (a board of governors or directors) and
freely transferrable interests (shares) .5 The argument was that the members of
both ofthese types ofpartnership ought to benefit from the same organizational
advantages their wealthierincorporated competitors enjoyed. Thegovernment
initially reacted to this claim by requiring larger joint stock companies (more
than25 partners) tobecomeincorporated underthe 1844JointStockCompanies
Act.6 The standard advantages ofcorporate status, with the express exceptionof
limited liability, were granted by this statute. The demand for limited liability
continued, however, and caused the government to act again in 1855 . It
introduced two bills, one for each of the partnership forms.? The Partnership
Amendment Bill purported to give limited liability to passive investors in
traditional fraternal partnerships, thereby creating something approaching the
limitedpartnership ofthe civillaw.8 Thesecondproposal, theLimited Liability
Bill, was intended to provide limited liability to passive investors injoint stock
companies .9 Theformer bill,foravarietyofreasons,was ultimately withdrawn.1Q
Government efforts focussed instead on passing the Limited Liability Bill. The
precise issue was whether the privilege of limited liability should be extended
generally to business undertakings required to register under the 1844
incorporation legislation.

Two further observations will help frame the debate . As it played out, the
debate represented a significant, but limited, challenge to the existing liability
configurationthe commonlaw applied to shareholders and directors. Underthe

4

	

See P. Ireland, "The Triumph of the Company Legal Form, 1856-1914", c . 3 inJ.
Adams, ed ., Essays For Clive Schmitthoff(Oxon: Professional Books Limited, 1983) .

5 Delegated management was not included as a formal defining characteristic of
joint stock companies in the 1844 general incorporation legislation. The Joint Stock
Companies Act 7 & 8 Viet., c.110, s . 2, applied to the subgroup ofjoint stock companies
definedas (1) "Every PartnershipwhereoftheCapitalis dividedoragreed to bedividedinto
Shares, andso as tobe transferrable withoutthe express Consentofall the Co-partners and
. . . . (2) Every Partnership which . . . shall consist of more than Twenty-five Members."

6 Ibid.Registration was mandatoryfortheidentified companies . Thelegislationwas
intended to regulate business, not necessarily facilitate it.

See Ireland, supra note 4 at 31-33 .
8

	

SeeHansard, 1855, Vol. 139, beginning atcol . 310,636,1348 ; Vol . 140,beginning
at col . 473, 2200 ; Vol. 142, beginning at col. 652 ; Vol . 143, beginning at col. 338, 801 .

9

	

The debate reflected the assumption ofpassive capital. Notealso that the 1844 Act,
supra note 5, s. 27 authorized the directors to manage the affairs of the company subject
to the provisions ofthe deed of settlement, "but not so as to enable the Shareholders to act
in theirownBehalf intheordinaryManagement oftheConcerns ofthe Companyotherwise
than by means ofDirectors." See also Hunt, supra note 2 at 130-31 .to Anotherversion oftheproposedlegislationeventually succeededasthePartnership
AmendmentAct 1865 (28 & 29 Vict. c. 86) (Bovill's Act) . In othercommon lawcountries
(eg . U.S ., Canada), statutory limited partnerships had already been introduced.
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then current law, partners inboththetraditionalpartnership, andthe incorporated
and unincorporated versions of the joint stock company, were subject to open
liability for contract and tort losses ." The directors of these partnerships,
however, did have limited liability of a particular kind. They were agents, either
of the body of partners (unincorporated partnerships) or of the corporation
(incorporated partnerships), and were therefore subject to the liability
configuration of the general law of agency . 12 As agents, the directors were not
liable on contracts properly entered into on behalfoftheir principals . They were
liable, however, for any tortious acts they personally committed, and their
principals were simultaneously vicariously liable if the tort occurred in the
course ofthe agency .These liability assignments werethe standard consequences
of the creation of an agency relationship . 13 Only one aspect of this liability
configuration was challenged in the debate . The arguments addressed only the
contractual liability exposure of shareholders of incorporated joint stock
companies . There was no discussion of the open tort liability of shareholders,
or the contract or tort liability of directors .

The second observation is a conceptual one. As will shortly appear, the
debate did not turn on the elementary legal analysis often employed today to
justify limited liability . The common modern justification is that limited
liability is simply alogical consequence ofseparateentity status . That explanation,
however, circumvents a full evaluationofpublic policy . It purports to introduce
limited liability through the back door of legal principle . It does not justify
limited liability, it only begs the question . What justifies separate entity status
ifone ofits automatic consequences is limited liability?Theproposition merely
returns us to the issue of limited liability . As it happened, the two Houses of
Parliamentwere notcarried by (or evenintroduced to) that kind ofabstract legal
claim. Rather, a social choice was consciously made after open consideration
of the expected pragmatic consequences of generally extending the availability
of limited liability . It was a political process . That was the proper mechanism

11 Rex v. Dodd(1808), 9 East. 516,103 E. R. 670; Foa- v. Clifton (1830),6 Bing 776,
130 E.R . 1479 ; Barnett v. Burdett (1846) 6 L . T . 326 (Ex .) ; Hallett v. Dowdall, supra note
3; Greenwood's Case, (1854),3 De G. M. & G459,43 E . R. 180 .

12 See The Charitable Corporation v. Sutton (1742), 2 Atk. 400,26 E.R. 642 ; Hawken
v. Bocrrne (1841), 8 M. & W. 703 . 151 E . R . 1223 ; Fergaison v. Wilson (1866),2 Ch. App.
77(C.A.) ; Hallett v. Dowdall, supra note 3 . That remains the case today . See DaidoAsia
Japan Co. Ltd. v. Rothen, [2001] E.W.J. No. 3997 (Ch.)(Q.L.) . Occasionally, however,
commentators will argue that the board ofdirectors is some sort ofscd genesis "organ'of
the corporation. This is a confusing, unhelpful and unnecessary theoretical idea, and it has
not found its way into the cases as a general proposition. Directors are plainly agents with
respectto the conduct ofthe business . They acquire that status through the statutory default
delegation ofmanagement to board members . The "organ" notion is said to accommodate
the attribution of human characteristics to corporations (eg . mens rea), but this is at best a
descriptive function with no demonstrated analytical power .

13 This agency status was recognized in the 1844 legislation (eg. sec . 45). The
statutory liabilities of directors (in both corporate and general legislation) represent
supplemental regulation or specific qualifications of the general law ofagency .
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or process to resolve the issue . The question of limited liability was (and is) a
significant matter ofpublic policy andultimately requiresjustification in terms
of its fit with our actual social needs and concerns . It is not enough to assert a
sterile logic that only cloaks the policy choice.

The 1855 debate took place after many years of public discussion and,
consequently,the topic was afamiliarone to many members ofParliament . 14 The
government's initial introduction of the two bills began with a listing of the
ostensible mischiefs associatedwiththe existing state of affairs .15 The liability
concern ofpassive shareholders,itshouldbe noted,wasnotseparately identified
as one ofthose mischiefs . Rather, itappears to have been the basic premise upon
which the debate proceeded . Why should passive investors, with no real ability
(or desire) to control their investment, be made responsiblebeyond their capital
contribution?

The particular mischiefs thebillpurported to address were several. Persons
of wealth were said to be deterred from investing in joint stock undertakings
because oftheirpotential open liability. So framed, this capitalsupply argument
was a narrow elitist concern . Thepolitical weakness ofthatideawas apparently
recognizedearly on in the debate because itdid not reappearinthat forminlater
speeches . Instead, more palatable versions of the capital supply concern were
offered . Thus, the mischief became a supposed generalized commercial need
for capital and an inability to meet that needbecause of the current disincentive
to the combination of small capitals . Even the poor and working classes were
cynically brought into the equation. It was said to be a great inequity that
workers could not invest their meagre capital in profitable enterprise without
risking financial ruin . The effect of the Bill, it was argued, would be to marry
labour and capital . These latter arguments obviously were more carefully
calculated to appeal to broad public and private interests and thereby to attract
wide public support for the measure . A second mischief was the perceived
emigration ofbusiness to otherjurisdictions (eg. France) where limited liability
was supposedly more readily available. The consequences of losing the inter-
jurisdictional competition were said toinclude a loss offees andduties andeven
the displacement of London as the financial center of the world. A third
ostensible mischief was that the undertakings that already benefited from
limited liability had no special claim to that privilege and that it was an
unwarranted discrimination to favor them over other business operations . A
fourth mischiefwas the arbitrary exercise by the Board of Trade ofits power to
confer limited liability on chartered companies . The power was thought to be

14 SeeHunt,supra note2at 116-44;Gower,supranote2at39-47 ; Amsler et al ., supra
note 2 ; H.A. Shannon, "The Coming of General Limited Liability" (1931) 2 Econ . Hist.
267 ; J. Saville, "Sleeping Partnership and Limited Liability 1850 - 1856" (1956) 8 Econ.
Hist . Rev . 418 ; J. Winter, Robert Lowe (Toronto : University of Toronto, 1976) at 97-101 .
Public discussion ofliability alternatives prior to 1855 was concerned almost exclusively
with the limited partnership (commenda) .

15 The bulk of the debate in the two Houses is recorded in Hansard, 1855, Vol. 139,
beginning at columns 310, 1378, 1445, 1517, 1895, 2025, 2101, 2123, 2127.
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exercised accordingtothe caprice ofthe governmentoftheday and, accordingly,
was unacceptable . Other ostensible mischiefs supposedly associated with the
existing state of affairs included creditors being misled by the massed capital o£
partners, prejudice to shareholders when directors were replaced by directors in
whom theydid nothave confidence and the artificial diversion ofcapital flows . All
of these alleged mischiefs, it was argued, would be cured by a general legislative
grant oflimited liability to shareholders in registered joint stock companies . 16

In addition to correcting these mischiefs, there would be other benefits . It
was claimed, for example, that the principle of limited liability was responsible
forthe prosperity ofthose countries where it was generally available. Although
England's own economic prosperity was due largely to its geographic location,
it was argued that the country would have prospered even further had limited
liability been widely available . 17 Other arguments were deployed to undercut
the expectedopposition .Itwas saidthatlimited liability was afaitaccompli, that
only respectable companies would acquire the privilege, that opposition
represented an interference with freedom ofcontract, that theindustrialists who
opposed the bill sought only to secure their own advantage and that, if nothing
else, it was an experiment worth trying . 18 The proponents of limited liability
also sought to meet the argument that the bill was mischievous because it
seriously restricted the rights of creditors to recover what was rightfully owed
to them . Their view was that the legislation provided for notice of limited
liability and that, consequently, creditors who voluntarily dealt with the
company. on that basis could not fairly complain . 19

16 It will be appreciated that a number of these ostensible mischiefs were in fact
consequences ofearlier grantsoflimited liability (i .e . preferencefor limited riskinvestments,
offshore limited liability, industrial discrimination, Board ofTrade discretion in granting
limited liability) . These arguments, accordingly, were of the bootstrapping variety . Once
limited liability is granted to one party, the discrimination claim (for example) will
inevitably follow . Several of the supposed mischiefs and benefits also involved empirical
claims for which there was apparently little or no evidence .

17 Thatlimited liability was (or is) aprimary engine ofcommercial prosperity is little
more than alegal conceit. Theindustrialrevolution waswellon its waylongbefore the 1855
adoption of limited liability. International trade, political dominance and technological
innovation were the immediate reasons for the economic expansion ofEngland and other
countries in the nineteenth century . Interms ofefficiency, a default rule oflimited liability
is of little significance to voluntary creditors, and inefficientwhere employedas asubstitute
for liability insurance . The general rule is thatarisk will be taken where expected benefits
exceed expected costs, including the directand indirect cost/benefit of limited orunlimited
liability .

18 There were afew otherincidentaljustifications, one of which was thatthe bill was
supported by the legal profession . One reaction to that observation was : "No doubt they
were, for it would open a wide field for litigation" (Mr . Muntz, Hansard, 1855, Vol. 139,
col. 1382).As forthebenefit to solicitors, it wasobserved that"petty Companiesofallkinds
would be set afloat by lawyers for the purpose of getting long bills paid to them for their
services in promoting the schemes" (Lord Redesdale, Hansard, 1855, Vol. 139, col . 2042).

19 See, on this point, the remarks in Hansard, 1855, Vol. 139, of Mr . Cardwell, cols .
343-44; Lord Stanley, col. 1920 and the Marquess of Lansdowne, cols . 2123-24. It was
clear that all members understood they were assessing the defaultposition .
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Opponents of the bill doubted that there was any commercial need or
demand for limited liability. They rejected the view that capital was in short
supply. They thought thepoor andworking classes wouldbe misled bythe idea
oflimited risk. They concluded that theexisting instances oflimitedliabilityfor
certain undertakings were justified by their nature and size. They were not
concerned with the administration by the Board of Trade of its discretionary
power to grant limited liability . They doubted that the experience of other
countries, with different economic conditions, was relevant or comparable to
England. Instead, they appealed to the "natural" principle that actors are
accountable for the consequences of their actions.20 To brush aside that
principle wouldbe to diminish the credit of the country, encourage disastrous
speculation and facilitate opportunism and fraud of all kinds. Thebillwasbeing
pushed through Parliament, it was argued, without due consideration for these
concerns, theprotection ofcreditors ortheadequacyoftherelatedbankruptcylaws .

On the face of it, the debate was a contest between, on the onehand, the
traditional principle ofpersonal responsibility and, on the other, a hodgepodge
ofeconomic and social concerns including the commercial health and credit of
the country, offshore incorporation and discrimination between industries and
social classes. There is, however, another view of the motivating factors, one
that haslittle to do with anyconcernfor the public interest . There are indications
that the contest pitted large business against an alliance of small business and
largeandsmallinvestors21 Large business, atleastwhereit was self-capitalized,
fearedpreciselywhat limited liability was ostensibly intendedto accomplish-
an increase in the supply of commercial capital . That capital wouldcome from
wealthy investors (rather than wealthy business operators) and from the
combined capitals of numerous small investors, andwould be utilized by small
business to expand and compete with large business .22 The effect wouldbe to

2° See the remarks in Hansard, 1855, Vol. 139, ofMr . Strutt, col. 1386 ("thefirst and
most naturalprinciple ofcommercial legislation was, thateverymanwas boundtopaythe
debts he had contracted, so long as he was able to do so") . See Hunt, supra note 2 at 116
18 andE.W. Cox, The Law and Practice ofJoint Stock Companies, 6th ed . (London: J.
Crockford, 1862) at 1 et seq.

21 Considerthe views ofJefferys, supra note 2, c.1 ; Saville, supra note 14 at 431-32;
Amsler et al ., supra note 2; Cottrell, supra note 2, c. 3 ; K.F. Forbes, "LimitedLiabilityand
the Development of the Corporation" (1986) 2 J. Law, Econ. & Org. 163; M. Lobban,
"Corporate Identity and Limited Liability in France and England 1825 - 67" (1996) 25
Anglo-Am . L. Rev. 397.

22 The attraction - for the investing classes was obvious. Investors were typically
passive, looking onlyto obtain arent for their capital. Investing in anunincorporatedjoint
stock company, however, brought with it open liability. Other investing arrangements
couldbemade,but werealsoproblematic. Investors hadalwayshadlimitedliabilityif their
investment was by way of a loan (Cox v. Hickman (1860), 8 H. L. C. 268, 11 ER 431) .
Sharinginprofit, however,renderedtheirlender status uncertain . They couldbe, andwere,
characterized as partners (Pooley v. Driver (1876), 5 Ch . D. 458) . The statutory grant of
limited liability, which simply reversed the default position, displaced (subject to
contractual reinstatement) the open liability risk. Limited liability investments were no
longer restricted to debt-likeinvestments ortoinvestingin the industries orcompaniesthat
had limited liability by royal prerogative or special Act.
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decrease the profits and influence of the wealthy industrialists . The alliance
between small business and large and small investors would be politically
significant, obviously, because of their larger constituencies . It was also likely
that most Parliamentarians were members of the investor class, with passive
capital to invest (preferably on a limited riskbasis), who couldplainly see where
their own interests lay . In any event, this focussed political power, targeting
discrete economic objectives, would have little real concern for the supposed
broader mischiefs to be corrected by the legislation and would hardly be
diverted by a normative claim of personal accountability . The rejection of that
claim was the very object ofthe narrow investor-driven political action . At the
same time, of course, it would be tactically advantageous to mask the private
objective with an appeal to the public interest . 23

The bill moved quickly through the two Houses and became the Limited
Liability ACt.2`t Two related propositions can be taken from this legislative
exercise . The first is that Parliament openly granted default contractual limited
liability to the shareholders ofregisteredjoint stock companies . So understood,
this was a significant change in the law, but not a significant interference with
economic relations . Because limited liability was established as a default rule,
itcould havelittle substantive impacton voluntary creditors. The actual liability
exposure of any party to a voluntary arrangement is invariably determined by
their relative economic power, and not by a preliminary assignment of default
responsibility . Where it matters, parties will contract around a default rule that
does not reflect their relative power . Accordingly, when in 1855 Parliament
reversedthe default contract liability assignment applied between shareholders
and voluntary creditors, it did little to alter commercial or social relations in any
substantial way .2S

23 Although large business lost the contest, it musthave soonrecognizedthat its own
interests were served bylimited liability (eg. isolating or segregating risky undertakings in
affiliates) as formal opposition from that quarter subsided after the debate .

2`t Under sec . 7 ofthe Act, supra note 1, "The Members of a Joint Stock Company .
. . shall notbeliable, under anyJudgment, Decree, orOrderwhich shall be obtainedagainst
such Company, orforany DebtorEngagement ofsuch Company, further orotherwisethan
is herein-after provided" [i.e . any amount unpaid on shares] In the 1856 Joint Stock
Companies Act, supra note 1, the provision (s . 61) provided that "existing Shareholders
shall be liable to contribute to the Assets ofthe Company to an Amount sufficient to pay
the Debts of the Company, and the Costs, Charges and Expenses of winding-up the same,
with this Qualification, that if the Company is limited no Contribution shall be required
from any Shareholder exceeding the Amount, ifany, unpaid on the Shares held by him."

25 That is, although a significant change, it did not have a significant legal or
economic effect on voluntary creditors (other than an alleged lawyer-driven (see Ireland,
supra note 4 at 35-37) increase in the number of incorporations) . With respect to its
economic impact, see the views of H.A . Shannon, "The First Five Thousand Limited
Companies andTheir Duration" (1932) 2 Econ . Hist . 396 and "The Limited Companies of
1866-1883" (1933) 4 Econ. Hist. Rev . 290 and the earlier analysis of L . Levi, "On Joint
Stock Companies" (1870) 33 J . Stat . Soc . London 1 and "The Progress of Joint Stock
Companies With Limited and Unlimited Liability in the United Kingdom During the
Fifteen Years 1869-84" (1886), 49 J . Stat. Soc . London 241 . The increase in the number
ofincorporations can be explained by a perceived need to offer investors what they could
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Thesecondproposition is thattheEnglishlegislaturegrantedonlycontractual
limited liability, and only to shareholders . It didnot consider either thepersonal
tort liability of shareholders or the contract or tort liability of directors . There
was no discussion whatsoever of those issues . Confirmation that contractual
liability was the only issue considered is found in the majority reaction to the
claim the billwould seriouslyprejudice creditors . As notedabove, theproponents
of limited liability addressed that objection by observing that the legislation
provided for notice of limited liability and that creditors were not prejudiced if
they chose to deal with such companies on that limited recourse basis . That
rationale obviously has no application to involuntary (eg. tort) creditors.

Accordingly, the expressed intention of the legislature was to alter the
existing liability configuration of joint stock companies in only one specific
way. There was no evident attempt to speak to, or alter, the tort obligations of
shareholders or directors . Those liability assignments therefore remained as
theywereprior tothe debate. Thatis theimportant observation for ourpurposes .
There was no political foundation at this time for a general statutory limited
liability for tort losses . In particular, the liability configuration for directors
continued to be definedby the general law of agency.26 Directors retainedtheir
agency immunity for contract breaches, and open liability for tort losses .

III . The Salomon Decision

TheHouse of Lords decision in Salomon v. A. Salomon and Company, Ltd. is
often taken to have confirmed the generallimited liability ofboth shareholders
and directors27 That interpretation of the case, however, is unjustified. The
actual decision is considerably narrower in scope. Unfortunately, manyjudges
fail to appreciate the limits of the case and freely appeal to its authority on any
issue evenremotely connected withlimited liability. Judges and commentators
whohave examined the case more carefully have beenless inclined to concede
wide relevance to the Salomonjudgments .

Aron Salomon had transferred his business to acorporation in exchange for
shares and debentures . His wife and five children were also issued one share

obtain elsewhere(ie. limitedliability) . Whatwas ineffect a giftfromthe legislaturebecame
essentially a standard partofthe package ofterms transferred to investors in exchangefor
their investment. It was a matter of staying competitive with alternative investments in
other corporate units .

26 See Re Agriculturist Cattle Insurance Company (1870), 5 L.R . Ch. App. 725 ;
Th.érien v . Brodie (1893),4 Que. S.C . 23 ; KuwaitAsiaBankE.C. v. National MutualLife
NomineesLtd., [1991] 1A.C . 187 (P.C .) . See alsoH. Thring, TheLaw andPractice ofJoint
Stock and Other Companies, 4th ed. (London: Stevens & Sons, 1880) at 99 ("the law of
agency covers all the ground necessaryto becoveredinrelation to the position ofdirectors,
whether as regards their personal liability for breach of duty or otherwise") .

27 [18971 A.C . 22 . SeeG.R . Rubin, "Aron Salomonand His Circle", c. 7 inJ. Adams,
ed., Essaysfor Clive Schmitthoff(Oxon: Professional Books Limited, 1983) .
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each inorderto satisfy the statutoryrequirement forsevenshareholders .28 When
the business failed, the liquidator sought to subordinate Salomon's debentures
to the claims ofthe unsecured creditors ofthe corporation . The liquidator's main
argument was that the legislation was only intended to extend the privilege of
limited liability to legitimate registered joint stock companies of at least seven
persons . On this point, the liquidator was undoubtedly correct . Even theHouse of
Lords seemed prepared to accept that view. Nevertheless, the liquidator's action
wasdismissed .EachjudgeobservedthatSalomonhadcompliedwiththelegislation
in every respect. The statute didnotrequire that shareholders demonstrate that they
were independent actors, or even beneficially interested in the company . The
judges couldonly determinethe intention ofthe legislature from the words ofthe
statute itself, and they concluded that formal compliance with the legislative
provisions was sufficient to create a new entity and confer limited liability on
shareholders . Inessence,the courtconcludedthatthe seven shareholderrequirement
was not a bartotheincorporation ofsole proprietorships orsmaller partnerships 29
Though the legislature had in fact intended to exclude those economic structures,
it had not adequately expressed that intention in the legislation .

For our purposes, it is important to understand what the judges did not
address . They considered only the contractual liability of shareholders . They
did not address the tort liability of either shareholders or directors . The
judgments make this quite clear. A number of the judges pointed out that
unsecured creditors had the means to protect themselves . Lord Herschell stated
that the "creditorhas notice thathe is dealing with a company the liability ofthe
members of which is limited, and theregister of shareholders informs him how
the shares areheld"30 LordMacnaghten noted thatthe creditors "had full notice
that they were no longer dealing with an individual, and they must be taken to
havebeen cognisantofthe memorandum and ofthearticles ofassociation' '.31 Lord

28 The seven shareholder requirement (an arbitrary identification of the size of
partnership or business undertaking permitted to register) first appeared in the 1856 Joint
Stock Companies Act, supra note 1 . A failure to maintain that number exposed the
shareholders to open liability . Sec . 39 of the Act stated that if "any Company registered
under this Act carries on business when the Numberof its Shareholders is less than Seven,
for a period ofSix Months after the Number has been so reduced, then every Person who
is a Shareholder in such Companyduringthe Time that itso carries on Business after such
Period of Six Months shall be severally liable for the Payment of the whole Debts of the
Company contracted during such Time . . ." Sec . 39 did not survive the processes that
produced the 1908 Companies Act.

29 SeeShannon,supranote25 . Another factorpossibly contributing to thisconclusion
was the elimination of the minimum capital requirements initially proposed by the
Government in 1855 . See Lobban, supra note 21 . It is interesting to note that enlisting
nominal or nominee shareholders to circumvent the seven shareholder requirement was
advocatedfromtheinception ofthelegislation and was utilizedformany yearsbefore being
challenged in Salomon. In his 1862 commentary on the legislation, Cox (supra note 20 at
23) described the technique under the heading "How an Individual Trader may avail
himself ofLimited Liability."

30 Supra note 27 at 45 .
31 Ibid. a t 53 .
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Watson added that "a creditor who will not take the trouble to use the means
which the statute provides for enabling him to protect himself must bear the
consequences of his own negligence" .32 These judicial observations plainly
restrict the Salomon analysis to voluntary creditors . Accordingly, the Salomon
decision tells us nothing about the tort liability of either shareholders or
directors . 33 Specifically, it discloses no alteration to the agency liability rules
applied to directors .

IUT . Shareholder Tort Liability

It is convenient at this point to briefly examine the tort liability of shareholders
and thereby set the stage for our primary investigation of the common law tort
liability of directors . As discussed above, neither Parliament nor the House of
Lords visited the question of tort liability in the course of their respective
decisions . Those decisions were premised exclusively on the position of
voluntary creditors . Nevertheless, it is regularly assumed that the legislature
intended to limit the liability ofshareholders to both voluntary and involuntary
creditors . 34 That assumption has been a remarkably powerful one and perhaps
explains in part why no legislative orjudicial body has subsequently thoughtit
necessary to explore the matter [the policy considerations] in any extended or
deep way.35

32 Ibid. at 40.
33 SeeMorton v. Douglas HomesLtd., [1984] 2N.Z.L.R. 548 at 593 (H.C.) ;Sullivan

v. Desrosiers (1986), 76 N.B .R. (2d) 271 at 278 (C.A.) ; Trevor Ivory Ltd. v. Anderson,
[1992] 2 N.Z.L.R . 517 at 525-26 (C.A.) ; ADGA Systems InternationalLtd. v. Valcom Ltd.
(1999), 168 D.L.R . (4th) 351 at 356, 359 (Ont . C.A.), leave to appeal dismissed, [1999]
S.C.C.A . No . 124 (QL) ; ScotiaMcLeod Inc. v . Peoples Jewellers Ltd. (1994), 15 B.L.R.
(2d) 160 at 185-86 (Ont. Gen. Div.), affd . inpart (1995),129 D.L.R. (4th) 711(Ont . C.A.).

34 One contemporary commentator (Cox, supra note 20 at 5) offered the following
view, albeit without reference to authority . Note the conceptual confusion in the
commentator's summary :

It is the like with otherliabilities to which individuals are nowsubject, butfromwhich
partnerships with Limited Liability are exempt. There is a large class ofliabilities,
known to the law as wrongs, which in the course of business are often done
accidentally, but for which the law, nevertheless, makes the doer answerable in
damages, such as a stage-coachkilling a passenger, a shiprunning downanother ship,
undermining a house, and so forth . For none of these acts is a Limited Liability
Companyresponsible beyondtheamountofits shares subscribed, and ifthose shares
are paid up, nothing, not even costs, can be recovered by the person wronged if an
action be brought; but, practically, no personwill bring an action againstaCompany
from which he can recover nothing .
35 Even academic commentary has been sparse . See, for example, (Note) "Should

Shareholders Be Personally Liable For The Torts ofTheir Corporations?" (1967) 76 Yale
L . J.1190 ; R.E. Zimet, "The Validity ofLimited TortLiabilityFor Shareholders in Close
Corporations"(1973) 23 Amer . Univ. Law Rev . 208 ; H . Hausmann & R. Kraakman,
"TowardUnlirnitedShareholderLiabilityForCorporateTorts"(1991)100YaleL .J.1879 ;
D . Leebron, "Limited Liability, Tort Victims, and Creditors" (1991) 91 Colum. L . Rev .



260
	

THECANADIAN BAR REVIEW

	

[Vol. 81

A first observation is that general corporate legislation arguably must be
understood to have excused shareholders from liability for any adverse
consequences of the exercise of their statutory powers .36 Thus, for example,
they are notliable personallyforcontractual loss caused to any personas a result
of their votes on some matter reserved to shareholders in general or special
meeting . That, however, is not the end of the matter. There is an important
distinction that must be understood before it is possible to fully comprehend the
tort liability exposure of shareholders . The distinction is perhaps easiest to
explain by describing the effect of incorporating ajoint stock company . In the
case of a partnership, each partner is personally responsible for tort losses that
cannotbe met outofpartnership assets, whetherornotthatpartner was involved
in causing the loss . That is the ordinary vicarious liability assigned to partners
under the law ofpartnership. Every partner who commits or participates in the
tort is personally liable, and every other partner is vicariously liable . It is this
latter vicarious liability that was eliminated by the 1855 legislation . The effect
of incorporation in the case, of joint stock companies was to strip partners
(shareholders) of their principal status in relation to the business undertaking .
The corporation became the principal . When this conceptual substitution of
principals occurred, the vicarious liability of individual shareholders was
transferred to the corporation as the new principal . Nothing in that conceptual
transference, however, absolved any party of liability for their own personal
tortious conduct .

Thelegal entity abstraction, even fully recognized, goes only so far. It does
not require or permit us to ignore the personal tortious conduct of the real
persons it is associated with . Prior to incorporation, the shareholders in a joint
stock company were principals in an agency relationship with the directors .
Incorporation changed this by creating a new person to replace the body of
shareholders as principal . That fictional person did not have the requisite
physical corpus to cause harm to others and could not physically be personally
liable . 37 It could only be vicariously liable for the tortious acts of its natural
actors . The shareholders it displaced, however, were still able to inflict tort
losses on others. They would continue to be liable for those losses unless the
legislation dictated a different result . It did not . The conceptual substitution of
principals had no theoretical implication for the tortious actions of the now

1565 at 1601 ("Indeed almost every commentator has paused to note that limited liability
cannotbe satisfactorily justified for tort victims . . . and then moved on as though there is
nothing to do about this unfortunate wrinkle in the economic perfection of the law.'") ; R .
Thompson, "Unpacking Limited Liability : Direct and Vicarious Liability of Corporate
Participants for Torts of the Enterprise" (1994) 47 Vand . L.R . l .

36 KrrwaitAsia Bank E.C. v. National Mutual Life Nominees Ltd., [1991] 1 A.C . 187
(P.C .). Consider Emerson v. Flint (1888), 7 U.C.C.P. 161 ; Multinational Gas and
Petrochemical Co. v. Multinational Gas and Petrochemical Semites Ltd., [1983] 2 All E .
R. 563 (C. A.) .

37 Keeping in mind the modern qualification that attribution of the mental state of
natural persons will permit a corporation to be held legally personally liable .
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dislodged shareholders . Their personal tortious conduct was not touched or
addressed by the abstract move. They were still ordinary autonomous actors
relative to the rest of the world and, as such, subject to the standard tort duties
imposed on each andeveryone ofus. Accordingly, shareholders whodirectly
caused or participatedin causing tortious loss remained liable as before . This is
confirmed bythe terminology ofthelegislation .38 Although the wording ofthe
statutoryprovisions has variedovertime andjurisdiction, typically shareholders
are excused from any responsibility for the debts, acts or obligations of the
corporation. The personal tort liability of a shareholder is not a debt, act or
obligation of the corporation. The distinction also reflects the operative
assumption in the limited liability debate that passive shareholders should not
be liable without limit for losses beyond their immediate control. Losses they
personally cause (i .e . whentheyare notpassive) are within their control, and are
therefore properly regulated by open liability .

There is, as it turns out, very little authority onthe issue of the personaltort
liability of shareholders .39 Alarge part of the explanation for this is likely that
theissue rarely arises in thereal worldas a shareholderissue. Mostshareholders
are passive investors. The tortious acts they do commit will typically be
completely unrelated to the corporation's business, andopen liability is clearly
therule forthose torts . Even when thereis a connection between the tortious act
and the business, however, it will usually be because of some other formal or
de facto capacity or relationship of the shareholder. The shareholder, for
example, may be an employee or agent of the corporation. In those cases,
shareholder status is irrelevant . The.liability ofthe shareholder will be defined
by the coincident employee or agent status .40 Nevertheless, in some
circumstances, the tortious actions of persons who have no relational status
other than shareholder may be connected to the business of the corporation.
Shareholders at a general meeting may take it upon themselves to physically
eject another shareholder or other speaker unwilling to concede the floor. Or a
shareholder may defame others when speaking on corporate matters. These
shareholders, though acting in a corporate context, are personally liable . The
better view, in any event, is that shareholders (like any other actor) remain
personally responsible for their own tortious conduct.

38 See note 24 supra . Note that the Interpretation Actinmostjurisdictions states that
words establishing a corporation aretobe construed as exemptingmembers from personal
liability for the debts, acts and obligations ofthe corporation.

39 See Blacklaws v. Morrow (2000), 187 D.L.R . (4th) 614 at 628-29 (Alta. C.A .)
("We begin our analysis by acknowledging that there will be circumstances in which the
actions ofa shareholder . . . may give rise topersonal liability in tort despite the fact thatthe
impugned acts were ones performed in the course of their duties to the corporation.").

40 See B & A Log Homes Ltd. v . Evans, [1986] N.B .J . No. 535 (Q.B .) (QL) .
Shareholders will obviously also be liable ifthey assume principal status in relation to a
particular matter. See Briess v . Woolley, .[1954] A.C . 333.



262 LA REVUEDU BARREAU CANADIEN

	

[Vol.81

V. Statutory Liabilities ofDirectors

The discussion to this point has glossed over the statutory regulation of
directors . Directors were subjected to statutory liabilities ofvarious kinds from
an early date4l These liabilities represent a distinct level or dimension of
regulation that is appended or superadded to the common law of agency . This
direct regulation has beenthought necessary because directors,although agents,
are often free of immediate supervision or sanction . Their principals are legal
fictions lacking the power to monitor or discipline . Alternative forms of
supervision by shareholders or markets have not been thought to offer a
sufficient discipline . Hence, the selective statutory ascription of personal
liability has been employed to counter the negative incentive effects of the
default agency immunity .

The historical trend in this area has been a more or less continuous increase
in the range and scope of statutory liability for directors (and officers)4' This
has been the long term social reaction to the nineteenth century adoption of
general shareholder limited liability . It is, in essence, the reinstatement in this
context ofthe universal social norm ofrisk regulation-that risk-taking should
be disciplined by responsibility for its adverse consequences43 Consider how
this has come about . Shareholders (partners) in unincorporated joint stock
companies possessed the de jure powers of principals and were therefore
subject tothestandard openliability ofprincipals . Inmanyjointstockcompanies,
however, shareholders were passive (whether by design or circumstance) and
the directors effectively controlled the, conduct of the business . This prompted
the demand for limited liability for shareholders . When that privilege was
extended to shareholders, passive investment became protected, and little
incentive remained to monitor or discipline the directors . The result was that
neither shareholders nor directors (who, as agents, had no contractual liability)
were subject to the risk regulation norm . No natural person, in otherwords, was
accountable . Instead, the burden ofresponsibility was shifted to the corporate

41 The1844JointStock-CompaniesAct,supranote5,forexample,imposedpenalties
on directors for failing to file returns or permit inspection of the deed of settlement or
shareholder lists. The 1855 Limited Liability Act, supra note 1, imposed fines for not
complying with publicity requirements, andopen liability formaking shareholder loans or
declaring dividends when the company was insolvent .

42 For an argument that the trend is, or may be, unprincipled, see R. Daniels, "Must
Boards Go Overboard? An Economic Analysis of the Effects of Burgeoning Statutory
Liability on the Role of Directors in Corporate Governance" (1994-95) 24 Can. Bus . L.J .
229 . Cf. R. Howse, "Comments on `Must Boards GoOverboard"' (1995-96) 26 Can . Bus .
L.J . 221 .

43 Theriskregulationpolicy informs muchofthe law, including liability assignments
in the non-profit sector. For applications of the risk regulation norm, see R . Flannigan,
"Contractual Responsibility in Non-profit Associations" (1998) 18 O.J .L .S . 631, "The
Liability Structure of Nonprofit Associations : Tort and Fiduciary Liability Assignments"
(1998) 77 Can. Bar Rev. 73 and "The Limits of Status Assertion" (1999) 21 Ad. Q . 397 .
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fiction44 We [society] experienced the adverse effects ofthis shift, and moved
in specific areas to reassert responsibility for those real persons who controlled
or were able to control the undertaking. One early reaction of Parliament was
to provide that the memorandum of association could expressly arrange for the
contractual liability of directors to be unlimited (i.e . reversing they agency
immunity) .45 In most cases, however, the statutory response was to impose
personal liability orfines . Anexample is the 1890Directors LiabilityActwhich
imposed personal liability on directors for untrue statements in a
prospectus . 6 Numerous other statutory provisions have since replaced the
agency immunity of directors (and officers) with personal accountability47
The historical process has thus been to redirect legal responsibility to directors
(and officers) to contain the defacto power left with them as a consequence of
delegated management, passive investment and the grant of limited liability .
Essentially, after reversing the defaultrule ofshareholder liability, we are now
well along the path ofoffsetting that development by reversing the defaultrule
of director agency immunity. We are now insisting that the real controlling
actors feel, and be disciplined by, the consequences oftheir risk taking . That is
the universal social expectation.

VI. Judicial Recognition ofPersonal Tort Liability

The nineteenth century jurisprudence confirmed that directors of registration
corporations had openpersonal liability for their tortious actions.48 There was
no talk, during this time, of a statutory immunity for directors . Their liability

44 The corporate entity itself was subject to open liability and, in that sense, the risk
regulation policy was given a formal application .

45 Companies Act (1862) Amendment Act, 30 & 31 Viet. c.131, s .4. The 1867
amendments were intended to address the concern that the statute did not sufficiently
protect the rights of creditors. See the remarks of Mr . Cave in Hansard, 1867, Vol, 189,
at col . 929. The editors of onejournal noted that opt-in liability would be oflittle interest
to company promoters . See Note (Joint-Stock Legislation) (1867) 11 Sol . J . 1032 at 1033 :
"The principle of making the managers of companies as far as possible the chiefsufferers
by their own misconduct or mismanagement, is obviously a good one ; the only difficulty
lies in its application. The framers ofthe bill would seem tohave feared thatby making the
unlimited liability of directors compulsory they would be deterring useful men from
servinginthat capacity . The Act makes it optionalfor new companies to be formedonthis
principle . The event may prove us to be wrong, but it seems likely that the promoters of
new companies will but seldom choose to visit themselves with so grave a liability. It is
difficult tobelievein theoptional introduction ofthe SocietéenCommandite principle."See
sec . 306(l) of the Companies Act 1985, 33 & 34 Eliz . c. 6 .

46 53 & 54 Viet ., c . 64 .
47 Othershave summarizedthe rangeofstatutory liabilities imposed on directors and

officers . See, for example, M.P. Richardson (ed. for McCarthy Tetrault), Directors' and
Officers' Duties and Liabilities in Canada (Toronto : Butterworths, 1997) .

48 Many of the English cases were actions under the "misfeasance" provision of the
corporate legislation. See Re CountyMarine Insurance Company (1870), L.R . 6 Ch . App.
104 . The provision simply provided "a summary mode of enforcing rights which must
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was that of agents . They were personally liable for their own torts, and this
liability was not displaced or excused by the coincident vicarious liability of
theirprincipals. 49 There were, however, anumber ofdevelopments in both the
nineteenth andtwentieth centuries that suggested special treatment for directors
in certainrespects . We willconsiderwhether those developments were grounded
in a coherent analysis . It is convenient to begin the analysis in this section with
a review of the cases dealing with the duty of care directors owe (1) to their
corporations and (2) to third parties . We will then examine the cases on
intentional torts [for our purposes, all torts other than negligence] and, lastly,
briefly mention the judicial attribution of individual intentions to corporations .

A. Negligence

(1) Ditty of Care Owed to the Corporation

The existence ofthe duty of care owed by directors totheircorporations has
never been seriously disputed . The main issue in the cases has been the nature
of the default standard of care that directors owe to their corporate
principals.s 0 The general rule is that all actors, including agents, must exercise
the care of areasonable person . That standard, at least formally, was notapplied
to directors . The argument, evident in the earliest cases, was that corporations
must necessarily be satisfied with a reduced level of care from directors . The
claim was invariably premised on the desirability of allowing directors full
freedom to exercise their business judgment . The initial concession on the part
of judges to this business judgment proposition was to require "crassa
negligentia" or "gross negligence" in order to find a director personally liable .
Thatjudicial approach can be seen in The Charitable Corporation v. Sutton, a
case involving the directors ofa chartered corporation .5 l The action included a

otherwise havebeenenforced bytheordinary procedure ofthe Courts."Re CanadianLand
Reclaiming and Colonizing Company (1880), 14 Ch . D . 660 at 670. Much later, in Re B.
Johnson & Co . (Builders) Ld., [1955] 1 Ch . 634, the Court of Appeal concluded that
common lawnegligence wasnotwithinthe section. See, however,F. Oditah, "Misfeasance
Proceedings Against Company Directors" [1992] L.M.C.L.Q. 207 . See also Cohen v .
Selby, [2001] 1 B.C.L.C . 176 (C.A .) . For Canadian "misfeasance" cases, see Re Traders
TrustandKory(1915), 26D.L.R . 41(B .C.S.C .) ; Re Dominion TrustCo . (1916), 32 D.L.R.
63 (B.C.C.A.); Re Owen SoundLumber Co. (1917), 33 D.L.R . 487 (Ont . C.A .) ; Northern
Trust Co. v. Butchart (1917), 35 D.L.R . 169 (Man. K.B .) .

49 Michaelv. Alestree (1676), 2 Lev. 172, 83 E.R . 504; Perkins v. Smith (1752), 1
Wils. (K.B .) 328,95 E.R. 644 ; Stephensv.Elwall (1815),4M . & S . 259,105 E.R. 830 ; Weir
v. Bell (1878), 3 Ex . D . 238 (C.A .) .

50 Some courts and commentators have drawn distinctions between skill, care and
diligence . Such distinctions tend to confuse the general assessment ofreasonable care. The
English Law Commission rejected these distinctions. See Company Directors: Regulating
Conflicts ofInterest andFormulatingaStatement ofDuties (Law CommissionConsultation
PaperNo. 153 ;ScottishLaw CommissionConsultationPaperNo.105) (1998)at 15.23-15 .24.

51 (1742), 2 Atk. 400, 26 E.R . 642 .
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claim fornegligence, albeitframed as aclaimforbreach oftrust. As in anumber
of other cases, the argument was that the alleged negligence was such as to
amount to a breach of trust in itself or a collateral liability for the breaches of
trust committed by other corporate actors .52 In Sutton, the Lord Chancellor
warned against finding liability simply because "bad consequences" resulted
from authorized acts . In his view, it was "by no meansjust in ajudge, after bad
consequences have arisen from such executions of their [the directors] power,
to say thattheyforesaw at the time whatmustnecessarilyhappen ; andtherefore
were guilty of abreach of trust" .53 These remarks have been taken to amount
to a business judgment justification for the gross negligence standard . The
words, however, appear to convey no more than that it is necessaryin each case
to show that bad consequences were the foreseeable result of the negligent
actions .

Theother significant feature ofthe Sutton case is the actual standardof care
applied by the court. While Lord Hardwicke identified the claim as one for
"crassa negligentia", he went on to define the obligation as aduty to act with
"reasonable diligence".54 That, on the face of it, appears to be the ordinary
standard of care for liability in negligence . As we will see, other judges have
similarly defined gross negligence in terms that reflect the ordinary standard,
and this conceptual difficulty with differentiating the grossnegligence standard
has drawnjudicialcommenton several occasions . Beforeturning to those cases,
however, it is convenient here to offer afew observations about this business
judgment justification for the gross negligence standard .

Theostensible connection between the exercise of business judgment and
the exercise of duecare is notclearinthe cases. Consider Turquandv. Marshall,
apartnership case55 that appears to have hadameasure ofearly influence on the
question .56 With reference to a loan made to one of the directors of the
partnership, Lord Hatherley stated:

[Hlowever foolish the loan might have been, so long as it was within the powers of
thedirectors, the Court could notinterfere and make themliable . They were intrusted
with full powers of lending the money, and it was partof the business of the concern
to trustpeople with money, and their trusting to an undue extent was not amatterwith
which they could be fixed, unless there was something more alleged, as, for instance,

52 See Re Oxford Benefit Building and Investment Society, (1887), 35 Ch.D. 502.
Historically, fiduciary responsibility encompassedboth the duty ofloyalty and the dutyof
care . While this is still the case in some jurisdictions, the modern approach is to limit
fiduciary accountability to the duty of loyalty, leaving the duty of care to be regulated by
general negligence principles .

53 Supra note 51 at 644 (E.R.) .
54 Ibid. at 645 (E.R.).
55 The analysis is notaffectedbyreasonofthe fact that thecaseinvolved apartnership

rather than a corporation . To the extent the business judgment proposition constitutes a
valid consideration, it would apply to all commercial actors .

56 (1869),L.R. 4 Ch . App. 376.
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that it was donefraudulently and improperly andnot merely by adefault ofjudgment.
Whatevermay have been the amountlent to anybody, howeverridiculous and absurd
their conduct might seem, it was the misfortune of the company thatthey chose such
unwise directors ; but as long as they kept within the powers of their deed, the Court
could not interfere with the discretion exercised by them.57

Although this quote only explicitly (and properly) rejects personal liability for
errors ofjudgment, the words could perhaps be construed as a general denial of
liability fornegligencepremisedon asupposedneedto accommodatedirectorial
discretion. Lord Hatherley himselfsubsequently thought his remarks had been
misunderstood and he felt compelled to clarify them a few years later in
Overend, Gurney, & Co . v . Gibb :

It is perhaps hardly necessary to say it, after the explanation I have already given, but
I should like tosay oneword as regardsthe caseofTurquandandMarshall, which was
cited by Sir Roundell Palmer yesterday, andreferred to by Mr. Cotton this morning.
I certainly never intended to lay down the. strong propositionthat aperson acting for
another as his agent, is not bound touse allthe ordinary prudencethat canbe properly
and legitimately expected from any person in the conduct of the affairs ofthe world,
namely, the same amount ofprudence which, in the same circumstances, he would
exerciseon his own behalf . What I did intend to state in thatcase was, that Icouldnot
measure-and Ithink it wouldbea veryfatal errorin the verdictofany Courtofjustice
to attempt to measure-the amount of prudence that ought to be exercised by the
amountofprudence whichthejudgehimselfmightthink, undersimilarcircumstances,
he should have exercised . I think it extremely likely that many a judge, or many a
person versed by long experience in the affairs of mankind, as conducted in the
mercantile world, will know that there is a great deal more trust, a great deal more
speculation, and a great deal more readiness to confide in the probabilities of things,
with regard to success in mercantile transactions, than there is on the part of those
whosehabits of life are entirely ofa differentcharacter. It would be extremely wrong
to import into the consideration of the case of a person acting as a mercantile agent in
the purchase of a business concern, those principles ofextreme caution which might
dictate the courseofonewhois notat all inclinedto invest his property inany ventures
of sua hazardous character . 58

These additional comments make it clear that the business judgment argument
has alimited scope . Directors are required to exercise "ordinary prudence." We
recognize, at the same time, that there is a difference in kind between losses
resulting from negligent acts and those arising from taking ariskthat ultimately
proves unsuccessful. An error ofjudgment, without more, isnot negligence . On
the other hand, if an exercise ofjudgment leads to losses because it was based
on negligent preparations or on afailure to prepare, thatprior negligence would
attract personal liability to the responsible directors . In such a case, the
culpability is located in the preparation for the exercise ofjudgment.

57 Ibid. at 386.
58 (1872), L.R. 5 H.L . 480 at 494-95 .
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There arenumerous invocations ofthebusiness judgmentpropositioninthe
jurisprudence.59 Invariably thereferenceis laconic, with little development of
any ostensible analytical connection betweenexercisingbusinessjudgment and
deploying a lesser degree of care. This suggests that there is no genuine
connection between the business judgment argument and a particular level of
care . In fact, the business judgment argument has no necessary implication for
what is or should be the appropriate level of care . The business judgment
argument is that a given decision was proper because it involved nothing more
than an exercise ofjudgment. Thenegligence argument, in contrast, is that due
to a lackofcare, there was anegligentexercise ofjudgment. Thetwoarguments
are exclusive. Oneor the otherwill prevail. It is an entirely distinct argument to
assert that a decisionwasnegligently made, but should nevertheless be excused
because it was not grossly negligent. That is an argument that must find its
justification, if at all, in some policy consideration other than the difference
between taking arisk and exercising care . Thatpolicy must affirmativelyjustify
holding directors to an expectation of care that is less than the ordinary standard
of care .

Afurther observation is that the business judgment proposition does not
provide a generaljustification forthe higher threshold ofgross negligence . Not
all cases of director negligence involve "a question ofbusiness judgment . There
is therefore no business judgment rationale for applying the gross negligence
standard in those cases. Other rationales could perhaps be suggested for these
cases, but presumably those rationales would have only a narrow application .
It might be suggested, for example, that shareholders can not complain of the
negligence ofdirectors whoare appointed primarily for the association oftheir
names with the corporation. That rationale is only a justification in relation to
victims whohadthe right orpowerto participate in theselection ofthe directors.
The same objection applies to the notion that shareholders should bear the loss
because it was theirunwise selection ofincompetent directors thatproducedthe
loss . In the result, once the need for further justification is recognized, the
businessj udgmentpropositionassumes only therelevance dictatedby itspartial

59 Some commentators assume that there is no formal business judgment rule in the
Commonwealth. The [admittedly terse] judicial statements, along withthe conclusions in
the cases, however, nowclearlyestablish the existenceofthe businessjudgmentprinciple.
See Harman v. Tappenden (1801), 1 East. 555; 102 E.R. 214; Re Forest ofDean Coal
Mining Company (1878), 10 Ch.D . 450;ReFaure ElectricAccumulatorCompany (1888),
40 Ch. D.141 ; Re Brazilian RubberPlantations andEstates Limited, [1911] 1 Ch . 425; Re
OwenSoundLumber Co. (1917), 33 D.L.R . 487 (Ont. C.A.) ; Shuttleworth v. CoxBrothers
and Company (Maidenhead), Limited, (1927] 2K.B . 9 (C.A .) ;HowardSmith Ltd. v . Ampol
Petroleum, [1974] A.C . 821 (P.C .) ; Brant Investments Ltd. v. KeepRite Inc. (1991), 80
D.L.R . (4th) 161 (Ont. C.A.) ; Saratoga Utilities Ltd. v. Long, [1998] B.C .J. No. 772
(B .C.S.C.) (QL) . See also Collierv . ElectrumAcceptance PtyLtd. (1986), 69 A.L.R . 355
(F.C . Aust.) . It will be appreciated that elevation of the business judgment proposition to
an operative legal principle is the preferred approach because it precisely targets the
concern or mischief. Acceptance of the business judgment rule should have been
accompanied by the contemporaneous rejection of the gross negligence standard .
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scope. The proposition ultimately seems to amount to no more than that an
exercise of judgment, without more, is not a negligent act. That is not in any
sense a controversial proposition.

Returning to the question of the level of care, it is worth mentioning a
number of coincidental matters that were resolved by the courts . The first was
an acceptance of the notion that directors could be excused if they had fairly
relied on others . In Land Credit Conzpatav ofIreland v. Lard Fennoy, directors
approvedpayments thathadbeenmadeby the executive committeeto manipulate
shareprices .60 The claim by the official liquidator (ie. the insolventcorporation)
was essentially one of negligence, although again framed as a breach of
trust.61 The defence of the directors was that they did not know the purpose of
the payments made by the executive committee . Lord Romilly regarded this
defence as equivalent to an admission of liability: "A plea of ignorance by a
director, or that anything was done by him forthe sake of conformity, is merely
a plea of guilty, and it is an admission of liability to account for the sums
misapplied�.62 Oneofthe directors appealed the decision on the ground that he,
unlike the others, had not participated in all the meetings and had no real
knowledge of the transactions . TheCourt of Appeal agreed that he should not
be held liable . 63 The executive committee had apparently concealed the nature
of its actions from him. The court concluded that "a director can not be held
accountable forbeing defrauded�.64 This wasone ofseveral cases that established
that directors will not face liability if they have no reason to be suspicious of
those on whom they rely, even given (in some early cases) their own apparent
indolence or neglect of duties .65

A second significant point was made by Lord Hatherley in Overend,
Gurney, & Co . v . Gibb.66 He confirmed that directors were not excused from
liability simplybecause their actions were withintheirauthority . Inthe Overend
case, the directors had acted within their powers when they purchased a
business . Nevertheless, according to Lord Hatherley, it "still remains tobe seen
whether or not there was crassa negligentia in so exercising their power".67

60 (1869), L.R . 8 Eq . 7.
61 Most ofthese early cases were actionsby liquidators attempting to realizefunds for

creditors by enforcing the insolvent corporation's right to recover from negligent directors .
62 Supra note 60 at 12 .
63 (1870) . L.R . 5 Ch . App. 763.

	

,
64 Ibid . at 772.
65 See Re Denham & Co. (1883), 25 Ch.D. 752; Re CardiffSavings Bank, [189212

Ch . 100; Dovey v. Cory, [1901] A.C. 477; Prefontaine v. Grenier, [1907] A.C . 101 ;
Huckerbv v. Elliott, [1970] 1 All E.R. 189 (Q.B .) ; Blair v.. Consolidated Enfield Corp .
(1995), 128 D.L.R . (4th) 73 (S.C.C .) . The reliance excuse may, of course, fail . See
Drincqbierv. Wood, [1899] 1 Ch. 393;Re Standard Trustco Ltd. (1992),6B.L.R . (2d) 241
(Ont. Sec.Comm.) . Note also that in some cases it will benegligent fordirectorsto not seek
advice . See Re Duoniatic Ltd., [1969] 2 Ch. 365.

66 (1872),L.R.5H.L.480.SeealsoMcCullaghv.LaneFoxandPartnersLtd.,[1995]
E.W.J . No . 582 (C.A.) (QQ.

67 Ibid . at 488.
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These matters aside, the main issue in the cases was the level of care that
could be expected of directors . As noted above, it was common for courts to
identify that standard as gross negligence, but at the same time to define that
standard in terms that looked very much like ordinary negligence . Lord
Ilatherley's judgment in ®verend is an example. 68 Though he identified the
threshold for liability as crassa negligentia, he insisted that directors must
exhibit "all the ordinary prudence that can be properly and legitimately
expected from any person in the conduct ofthe affairs ofthe world, namely, the
same amount ofprudence which, in the same circumstances, he would exercise
on his .own behalf'.69 Similarly, in Liquidators of Western Bank v . Baird's
Trustees, a Scottish case dealing with ajoint stock company (partnership), the
court accepted the gross negligence standard, but then stated that the duties of
directors must be discharged "with ordinary and reasonable care"?0 Thecourt
further observed that "gross negligence in the performance of such a duty, the
want of reasonable and ordinary fidelity and care, will infer liability for loss
thereby occasioned".71

A measure of clarity on the matter is found in Marzetti's Case.72 At trial,
Jessel, M.R ., concluded that there was "nothing against [the director] to show
that there was more than negligence or carelessness on his part, but still he is
liable" .73 In the Court ofAppeal, James, L.J . stated that "directors are not to be
made liable on those strict rules which have been applied to trustees . . . [but]
they must show something like reasonable diligence" .74 Brett, L.J . directly
responded to the argument that gross negligence wasrequired :

Now itwas urged that the payment of the cheque was not suchnegligence as to make
Mr. Marzetti liable, and that theremustbegross or crassnegligence . 1know ofno such
legal difference between the sorts of negligence which makes a person liable. The
question is whether Mr. Marzetti has been guilty of such negligence as would make
him liable in an action . Mere imprudence is not such negligence . Want ofjudgment
is not. It must be such negligence as would make a man liable in point of law. Mr.
Marzetti hasbeen guilty ofnotmaking thoseinquiries which aperson ofordinary care
in his position would have made.75

68 Ibid.
69 Ibid. at 494.
70 (1872), 10 Scot. L.R. 116 at 123 .
71 Ibid.
72 Re Railway and General LightImprovement Company (Marzetti's Case) (1880),

28 W.R. 541.
73 Ibid. at 542.
74 Ibid.
75 Ibid. at 543 . Other courts had previously questioned the existence or utility of the

gross/ordinary negligence dichotomy. See Hinton v . Dibbin (1842), 2 Q.B . 646, 114E.R.
253 ; Wilson v. Brett (1843), 11 MAW. 113, 152 E.R. 737; Grill v . General Iron Screw
Collier Company (1866), L.R . 1 C.P. 600; Beal v. The South Devon Railway (1864),3 H.
&C. 337,159E.R. 560; Giblin v . McMullen (1868), L.R . 2 P.C . 317.,
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While making allowance for the unsuccessful exercise of business judgment,
this decision plainly subjected directors to the ordinary standard of care.

Other subsequent cases adopted a comparable analysis. In Leeds Estate,
Building and Investment Company v . Shepherd, the directors were found to
have acted negligently when they failed to inquire into or verify in any way the
accounts put before them by their manager . 77 According to Stirling, J ., the
directors "fail to excuse themselves if they have not taken reasonable care to
secure the preparationofestimates and statements ofaccount such as it wastheir
duty to prepare and submit to the shareholders, and have declared the dividends
complained of without having exercised thereon their judgment as mercantile
men on the estimates andstatements ofaccountsubmittedto them" . 78 In ReNew
Mashonaland Exploration Company, the gross negligence standard was again
explicitly rejected . Vaughan Williams, J . stated, during argument, that "crassa
negligentia is a term to be got rid of%79

This line of authority was interrupted by Lagunas Nitrate Company v.
Lagunas Syndicate where, first Romer, J ., and then the Court of Appeal,
reasserted (without elaboration orjustification) thehigher threshold .80 At trial,
Romer, J . frankly conceded the special treatment this involved : "Now,
undoubtedly, directors have always been held by the Courts as being in a very
favourable position as compared with other agents in respect of the degree of
negligence which will makethem liable to an action" . 81 In the Court ofAppeal,
Lindley, M.R . stated that :

The amount of care to be taken is difficult to define, but it is plain that directors are
not liable for allthemistakes they may make, althoughifthey hadtaken more carethey
mighthave avoided them ; see Overend, Gurney & Co. v . Gibb. Theirnegligencemust
benottheomission totake allpossible care ; itmustbe muchmore blameable thanthat:
it must be in a business sense culpable or gross. I do not know how better to describe
it. 82

The initial reaction to this aspect of the Lagunas decision was to ignore or
overlook it . Several courts, including the House of Lords, continued to use
terminology that suggested the proper standard was ordinary negligence.83

Itwas several years before the gross negligence standard surfaced again in
Re Brazilian RubberPlantations andEstates Limited .s4 Neville, J . recognized

76 Cf. Re Denham & Co . (1883), 25 Ch.D . 752 : (ChittyJ. doesnotcitetheMarzetti case).
77 (1887), 36 Ch.D. 787 .
7 & Ibid . at 801 .
79 [18921 3 Ch . 577 at 583 .
so [189912 Ch. 392 .
81 Ibid. at 418 .
82 Ibid. at 435 .
83 Dovey v . Cory, [1901] A.C . 477 ; Merchants' Fire Office, Limited v . Armstrong,

[1901] W.N . 163 ; Prefontaine v . Grenier, [1907] A.C . 101 (P.C .) .
84 [191111 Ch. 425 .
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the definition problem with "gross negligence", but he too reverted to the
language of ordinary negligence:

I have to consider what is the extent of the duty and obligation of directors towards
their company. It has been laid down that so long as they act honestly they cannotbe
made responsible in damages unless guilty of gross negligence . There is admittedly
a want ofprecision inthis statement of a director's liability. In truth, one cannot say
whether a man has been guilty of negligence, gross or otherwise, unless one can
determine what is the extent of the duty which he is alleged to have neglected . A
director's duty has been laid down as requiring him to act with such care as is
reasonably to be expected fromhim, having regard to his knowledge and experience.
He is, I think, not bound to bring any special qualifications to his office. He may
undertake the management ofarubber company in complete ignoranceof everything
connected with rubber, without incurring responsibility for the mistakes which may
resultfrom such ignorance ; whileifheis acquaintedwiththerubber businesshe must
give the company the advantage of his knowledge when transacting the company's
business. He is not, I think, bound to take any definite part in the conduct of the
company's business, but so far as he does undertake it hemust use reasonable care in
its despatch .

Such reasonable care must, I think, be measured by the care an ordinary man might
be expected to takein the same circumstances onhisownbehalf. He isclearly, I think,
not responsible for damages occasioned by errors ofjudgment . . . .

In this case, therefore, I mustconsider whether the directors acted withoutreasonable
prudence in adopting the contract on the information which they possessed .85

No analytical relationship or connection was shown in this case between an
objective definition ofgross negligence and a subjective evaluation ofpersonal
competency. Rather, Neville, J . simply asserted thatthe level ofcare thatcan be
expected of a particular director is proportionate to the relative ability of that
director. Nothing clarifies how that variable level ofcare relates to a threshold
of gross negligence . Apart from that, and for many observers, this analysis
represents thelowpointinthe commonlawfordirectorresponsibility. Although
supported to some extent by a few earlier cases,86 it was clearly inconsistent
with the tenor and direction of the immediately preceding jurisprudence.
Nevertheless, the case became anauthority forthe view that directors could only
be liable if they chose to perform their duties (as opposed to being liable for
neglecting their duties) ; and that where they did perform their duties, their
[incompetent] actions were measured against their own personal knowledge
and ability .

It appears to be the subsequentjudgment ofRomer, J . inRe City Equitable
Fire Insurance Company, Limited that ultimately firmly reinstated "gross

85 Ibid. at 436-37 .
86 ReMontrotierAsphalte Company (Perry's Case) (1876), 34L.T . 716;Re Denham

& Co . (1883), 25 Ch.D . 752; Re CardiffSavings Bank, [189212 Ch . 100; See also Re
Dominion Trust Co. (1916), 32D.L.R. 63 (B.C.C.A.) .
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negligence" as the formal level of care required of directors.$? Even a full
quarter century after his judgment in Lagunas, however, Justice Romer's
analysis remained tentative and guarded :

To the question of what is the particular degree ofskill and diligence required ofhim,
the authorities do not, I think, give any very clear answer. It has been laid down that
so long as a director acts honestly he cannot be made responsible in damages unless
guilty ofgross orculpable negligencein abusinesssense . But aspointedoutbyNeville
J . inIn reBrazilian RubberPlantations andEstates, Ld, onecannot say whether aman
hasbeenguilty ofnegligence, gross or otherwise, unless one candeterminewhat is the
extent ofthedutywhichheis alleged tohave neglected . Formyself, I confess to feeling
some difficulty in understanding the difference between negligence and gross
negligence, except in so far as the expressions are used for the purpose of drawing a
distinction between the duty that is owed in one case and the duty that is owed in
another. If two men owe the same duty to a thirdperson, and neglectto perform that
duty, they arebothguilty ofnegligence, and it is notaltogether easyto understandhow
one can beguilty ofgross negligence and theotherofnegligence only. But if itbe said
that oftwo men one is only liable to a third personfor gross negligence, and the other
is liable for mere negligence, this, I think, means no more than that the duties of the
two men are different . The one owes a duty to take a greater degree of care than does
the other: see the observations ofWilles J. in Grill v . General Iron Scretiv Collier Co.
If, therefore, adirector is only liable for gross or culpable negligence, this means that
he does not owe a duty to his company, to take all possible care . It is some degree of
care less than that . The care that he is bound to take has been described by Neville J .
in the case referred to above as "reasonable care" to be measured by the care an
ordinary man might be expected to take in the circumstances on his own behalf.ss

These remarks do not advance very far, if at all, our general understanding of
the difference between gross and ordinary negligence, and certainly do not
disclose anyjustification for a lower level of care . It should be borne in mind,
in this regard, that it was only necessary for Justice Romer to identify the
minimumpossible standard . If the directors could not meet even that threshold
(and they did not), there was no need to precisely establish what was or should
be the current standard . It may be added that Justice Romer did not thoroughly
review the jurisprudence and did not, in particular, consider the significance of
the Marzetti case . In any event, this judgment, and that of Neville, J ., became
generally accepted for their description of the standard of care imposed on
directors . This was an accomplishment of some magnitude for these two trial
judges, given that they essentially reversed the direction of the developing
jurisprudence . It would be some time before their views were seriously
reconsidered .

87 [1925] I Ch . 407 . The decision was appealed, but only as to the liability of the
auditors of the company. Although it did not examine the jurisprudence, the Court of
Appeal expressed its general (even enthusiastic) approval for Romer J's judgment.

88 Ibid. at 427-28 .
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(2) Duty ofCare Owed to Third Parties

Thediscussion to this point has focussed on the duty of care that directors
owe to their corporate principals . Before leaving this initial discussion of
negligence, however, it is necessary to examine the duty of care directors owe
to third parties. Here the issue has been the existence of the duty, not the
standard ofcare associated with that duty. Withrespect to thestandardofcare,
once courts find that aduty is owed by a director to a third parry, they appear to
apply the general negligence standard ofthe reasonable person. That is clearly
the correct approach, as the status of directors (as directors) is irrelevant to the
question of whether they personally oweaduty of care to a third party. It is the
same at the level of the corporation. Once acorporation is found to personally
owe a duty of care to a third party, the applicable standard of care is that of the
reasonableperson . Itis only as between the corporation andits directors thatthe
lower standard has been applied. We now consider when a director will owea
duty of care to a third party.

While the duty of care owed to the corporation is in a sense a status
obligation (i .e . associated with the office of "director"), the duty owed by
directors to third parties is not. The obligation to third parties arises under the
general law when certaincriteria are satisfied . As aconventional agency or tort
law matter, the modern default rule is that agents are personally liable for
negligent acts that cause injury to their "neighbours." That, however, wasnot
the approach taken in 1880 in the English case of Wilson v. Lord Bury, where
a creditor sued for capital lost through the negligence of the directors.89
According to Bramwell, L.J . :

Treating the case as one of contract, the contract was between the plaintiff and the
company, and not the directors. Treated as a case of tort, no wrong in the defendants
independent ofduty is shewn, and no breach ofany duty to the plaintiffis shewn in
the defendants for the same reason that no contract is shewn to have existed between
them. The case is not mendedbythestatement ofclaimsaying that thenegligence was
"gross". That will not give acause ofaction, unless negligencenot gross will, andthat
willnot, unless merenonfeasancewill, andthat willnot in this caseunless it is abreach
ofcontract in the defendants, and that it is not, for there is none with the plaintif£9o

Although not entirely clear, this analysis seems to bepremised onthe assumption
that a duty of care could only exist if there were a contractual relationship
between the directors (in theirpersonal capacity) andthe creditor .91 There is no
reference to the possibility that liability couldbe independently imposedon the
directors through the application of the general tort law duty to take care.92

89 (1880), 5 Q.B.D . 518.
90 Ibid. at 536.
91 Cf. Boorman v. Brown (1842),3 Q.B . 511 ; 114E.R. 603.
92 SeeMarcRich &Co . A.G. v. BishopRockMarine Co . Ltd., [199513 AllE.R. 307

at 315 (per Lord Lloyd) (H.L .) ("But I am unable to see why the existence ofthe contract
ofcarriage should `militate against' a duty ofcare being owed by a third party in tort . The
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Given the relatively undeveloped state ofthe law of negligence at the time, this
is perhaps of no great surprise .

The approach adopted in Wilson v . LordBurv was not in fact the approach
employed through the greater part of the twentieth century . Instead, the
"neighbour" principle was applied to negligence claims made by third parties .
That approach is prefigured in the 1919 decision of the Supreme Court of
Canada in Lewis v . Boutilier . 93 The Supreme Court concluded on the facts that
the defendant, the president of the company, had personally put a young
employee to work in a dangerous place, thereby negligently causing his death.
Anglin J . observed that "the principle of the law of contract embodied in the
phrase `respondeat superior' does not avail in the law oftort toexcuse a wrong-
doer whose act has occasioned or contributed to the injury of another� . 94
Accordingly, the president was held personally liable for his conduct . In
essence, the courtemployedthe "neighbour" analysis ofthe modern general law
of negligence . There was no suggestion that the absence of a contractual
relationship between the president and the employee was of any significance.

It should be apparent that Wilson v. Lard Bury and Lewis v . Boutilier
represent two distinct approaches to the negligence liability ofdirectors to third
parties. The functional difference is whether the court is prepared to recognize
the default application of general negligence liability . As noted above, judges
in subsequentcases were notinclined to follow therestrictive Wilson approach.
In Yuille v . B. & B. Fisheries (Leigh), Ltd., although neither of the two earlier
cases were cited, the court considered both approaches . 95 The defendant
directorhad argued that he owed no duty of care personally to the plaintiff, his
only duty being to the corporation . Lord Justice Willmer rejected this as a
general proposition . He offered the hypothetical example of a director who
overloaded a ship . He thought the director in such a case would be personally
liable for "an act which he could reasonably foresee would be likely to cause
injury to other persons who were in law his `neighbours,' to use the expression
usedby LordAtkinin thecourseofhisspeech in Donoghue v. Steverrson"96 Lord
Justice Willmer concluded that a plaintiff could hold a defendant liable "if he
can establish that he is within the appropriate relationship where duty is
owed" .97 Accordingly, like Lewis v . Boutilier, this case accepted the default
application of the general law of negligence .

function of the law oftort is not limited to filling in gaps left by the law of contract, as this
House has recently reaffirmed in Henderson v. Merrett Syndicates Ltd. . .. per Lord Goff
ofChieveley. TheHouserejected an approachwhich treated thelaw oftortas supplementary
to thelaw ofcontract, i .e . as providing foratortious remedy only where there is nocontract .
On the contrary : the law oftort is the general law, out ofwhich theparties may, ifthey can,
contract .")

93 (1919), 52D.L.R . 383 (S.C.C.) . See also Th6rien v. Brodie (1893), 4 Que . S.C . 23 .
94 Ibid. at 389.
95 [195812 Lloyd's Rep . 596 (Adm. Ct .) .
96 Ibid. at 619.
97 Ibid.
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Thesame general approach wassubsequently employedin cases across the
Commonwealth.98 In Berger v. Willowdale A. M. C., the Ontario Court of
Appeal concluded thatthe plaintiffwas a "neighbour" whom thepresident ofthe
company "oughtreasonably to have had in contemplation" .99 In the Australian
case ofMorton v. DouglasHomesLtd., Hardie Boys I. stated that the "principle
oflimited liability protects shareholders and not directors, and a director is as
responsible for his own torts as any other servant or agent".loo He went on to
explain that : "whilst a director may be liable in negligence to a person with
whom the company is dealing, it will only be where he personally, as distinct
from the company, owedaduty ofcare, and failed to observe it. His liability then
arises not by reason of his office of director but by reason of a relationship of
proximity or neighbourhood existing betweenhimand the plaintiff' .101 Thus,
at this point in time, the case law appeared to have settled on the conventional
"neighbour" analysis . We turnnow to considerthepersonal liability ofdirectors
for intentional torts . That investigation is necessary at this juncture in order to
later permit a fuller comprehension ofthe morerecent developments inboth the
negligence and intentional tort contexts .

B.

	

Intentional Torts

Where directors personally commit tortious acts, either on their own or
jointly with others, the response ofthe courts has beenconsistent. In such cases,
directors are personally liable.1o2 Most of the cases involve claims by third
parties, butthe claimmayalso be made bythe corporation .103 The positionwas
confirmed by Slade L.J. in C. Evans & Sons Ltd. v. Spritebrand Ltd.:

Counsel, as I understood his argument on behalf of the appellant, did not attempt to
submit that a director of a company will escape personal liability to third parties for
torts which he has personally committed by his ownhand (or mouth) merely because

9s FairlineShippingCorporationv .Adamson,[197511Q.B.180;Bergerv.Willowdale
A.M.C. (1983),145 D.L.R. (3d) 247 (Ont . C.A .), leave to appeal ret, (1983),145 D.L.R.
(3d) 247n (S.C.C .); Morton v . Douglas Homes Ltd., [1984] 2 N.Z.L.R . 548 (H.C.) ;
CentrepacPartnership v. Foreign Currency Consultants Ltd., [1989] 4 N.Z.C.L.C . 64,940
(H.C.) .

99 Ibid. at 254 .
ioo [1984] 2 N.Z.L.R . 548 at 593 (H.C .) .
iollbid.
to2Eg. Cullen v . Thomson (1862),6 L.T. (N.S .) 870 ;Edgingtonv .Fitzmaurice (1885),

29 Ch. D . 459 (C.A.) ;Parkerv . McQuesten (1872), 32U.C.Q.B . 273 ; Weir v . Bell(1878),
3 Ex. D . 238 (C.A.); Re Traders Trust andKory (1915), 26 D.L.R. 41(B.C.S.C .) ; Said v.
Butt, [1920] 3 K.B . 497 ; Johnson v. Ideal Music Publishing Co . (1921), 20 O.W.N. 326
(Ont. Div. CQ; Solloway v . McLaughlin, [1938] A.C . 247 ; Reitzman v . Grahame-
Chapman andDerustitLtd. (1950), 67R.P.C . 178 (Ch .) ; Wah TatBankLtd. v . Chan Cheng
Kum, [1975] A.C . 507 (P.C .); Sullivan v . Desrosiers (1986),76 N.B .R. (2d)271(C.A.) . See
also Betts v . DeVitre (1868), L.R. 3 Ch. App . 429 and the comments on this case in British
Thomson-Houston Company, Limited v . Sterling Accessories, Limited, [1924] 2 Ch. 33 .

to3Attorney-General v. Wilson (1840), Cr. & Ph . 1, 41 E.R . 389 .
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he committed the tort in the course of carrying out his duties as director of his
company . He can escape personal liability forsuchtorts nomorethancan anemployee
acting in the course ofhis employment for a company, or an agent acting inthe course
ofhis agency for acompany . Ithink it important toemphasise thesepoints lest it should
be thought that the argument in this case has cast doubts on these particular principles
of the law of tort . 104

This particular aspect ofdirector liability has notbeen directly challenged in the
cases . There are statements in some subsequent cases, however, that seem on
their face to be inconsistent with this generic tort liability. 105 Nevertheless,
Slade L.J . has accurately stated the correct position .

The only tort that has raised an issue of principle with respect to director
liability is that of inducing a breach of contract (interference with contractual
relations) . 106 No particular difficulty arises where the claim is that a stranger
induced a breach. Where corporate insiders are involved, however, the courts
have deniedrecovery . Thisdifference wasarticulated in Saidv . Blttt .l 07 McCardie
1 . first pointed to the breadth of the proposition stated in Lumley v . Gye: "[A]
person who without just cause knowingly procures a man to commit a breach
ofhis contract with another . . . is liable to an action fortort" . 1 os He then offered
his own view of the application of that principle to directors :

I have searched in vain for any decision which indicates that a servant is liable in tort
for procuring a breach ofhis master's contract with another . If such a cause ofaction
existed, I imagine that it would have been successfully asserted ere this . The
explanation of the breadth of the language used in the decisions probably lies in the
fact that in every one of the sets of circumstances before the Court the person who
procuredthe breach ofcontract was infact a stranger, that is a third person, who stood
wholly outside the area of the bargain made between the two contracting parties .

But the servant who causes abreachofhis master's contract with athird person seems
to stand in a wholly different position. He is not a stranger . He is the alter ego of his
master. His acts are in law the acts of his employer . In such a case it is the master
himself, byhis agent,breakingthecontract hehas made, andin myview anaction against
the agent under the Lumlev v . Gye principle must therefore fail, just as it would fail if
broughtagainstthe masterhimselfforwrongfullyprocuringabreachofhisowncontract.

I hold that if a servant acting bona fide within the scope ofhis authority procures or
causes the breach of a contract between his employer and a third person, he does not
thereby become liable to an action oftort at the suit of the person whose contract has
thereby been broken . I abstain from expressing any opinion as to the law which may
apply if a servant, acting as an entire stranger, or wholly outside the range of his
powers, procures his master to wrongfully break a contract with a third person. 109

too [198512 All E.R . 415 (C.A .) at 419 .
101Consider the cases in notes 162, 163, 183, infra .
106The nomenclature is in transition . The traditional terminology is utilized here .
107 [192013 K.B . 497 . See also D. C Thamson & Co. Ld . v . Deakin, [1952] Ch . 646

(C.A .), De Jetley Marks v . Greenwood, [1936] 1 All E.R . 863 (K.B .) .
loslbid. at 505 .
I09lbid. at 505-506 .
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It may be thought that these remarks could be criticized on the ground that
authorization normally does not relieve an agent of tortious liability.lio
McCardie J ., however, was right in refusing to hold the director liable. The
proper explanation forthis result, moreover, does involve a distinction between
those who are acting within the scope of their authority and those who are not.

There is simply no tortious act involvedwhen, on behalfofthe corporation,
authorized directors (i.e. those directors who have the authority to make the
breach decision) bona fide determine that a particular contractual obligation
will not be performed . Where a stranger is involved, the tortious wrongdoing is
the interference in the contractual relations of the original parties . Where
directors are exercising their authority to terminate the contract, however, there
is no interference in that sense. Only the originalparties are interacting (because
the act ofthe director is the act of the corporation) and either of those original
parties is plainly entitled to refuse performance, subject to the payment of
damages . A refusal to perform is a breach ofcontract - but that is all it is . The
act of performing one's authorized duty (to determine whether the corporation
will continue to be bound) has no wrongful quality to it other than the breach of
contract itself . Those who insist that there is a tort in these circumstances are
essentially finding the wrongdoing in the breach of contract. But this can not
give rise to a claim in tort unless the mere breach of a contract is a tortious act.
If that were the case, then obviously the law of contract would be entirely
subsumed by thelaw of tort . It is clear that abreach of contract may be attended
by concurrent tortious liability if the contract is negligently performed or the
breachis associated with an intentional tort. It is anunwarranted leap, however,
to conclude that the act of deciding to refuse performance is wrongful in a tort
sense simply becausethat act produced the breach ofcontract . To putit another
way, the corporation was not "induced" to breach the contract. It's own internal
decision-making mechanisms produced thebreach . No external force influence
onthe partof someone lacking authority wasinvolved . Accordingly, thecorrect
position is that, ifdirectors act bonafide in the interests of the corporation and
within their authority inrefusing performance, there is no tort at all . As it is, the

"OPerkins v . Smith (1752), 1 Wils . K.B . 328,95 E.R. 644 ; Sands Qui Tam v. Child
(1693), 3 Lev. 351, 83E.R.725 ; Cranchv. White (1835),1 Bing . (N.C .) 414,131 E.R.1176 ;
Bennett v . Bayes (1860), 5 H . & N. 391, 157 E.R . 1233 . See F. Reynolds, Bowstegd and
Reynolds onAgency, 16th ed . (London: Sweet & Maxwell, 1996) at 635 ("It is in general
no defenceto an action against a tortfeasor for the tortfeasor to prove thathe acted under
the authority, instructions or orders of another.") .

The difference in the nature of the authority usually given to ordinary agents (and
employees) as compared to directors explains why ordinary agents (and employees)
willmore oftenbe liable forinducing abreach ofcontract . Directorstypically possess
the authority (express or implicit) to refuse further performance on a contractual
obligation . Ordinary agents normally do not have that kind ofauthority and therefore
will act wrongfully (by interfering) when they seek to "induce" a breach by their
corporate principals . Without the requisite authority, their position is equivalent to
that of strangers . It is not always well understood in the cases that the requisite
authority is the authority to make the "breach" decision .
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courts have effectivelycome to this same conclusion, though they haveformally
treated the matter as an exception to the rule or as an issue ofjustification . 111
It would certainly be preferable, however, for thejudges to recognize that there
is simply no tort (ofinducing breach) where directors act within their authority
to cause the corporation to breach its contractual obligation.

The next question is whether directors are personally liable even though
they do not themselves perform the intentional tort. The answer is that they are
liable ifthey direct or procure the commission ofthe act. Directors arenot liable
merely by reason of their status as directors .112Nor are they liable merely
because they are supervisors or managers of the workers who commit the
tort .113They are personally liable, however, ifthey initiate or direct the tortious
act.In effect, it is atortto orderordirectthe commission of atort. Althoughthere
were earlier cases,] 14 the leading cases are Rainharn Chemical Works, Limited
v. Belvedere Fish GuanoConipany, Limited115 and Perfonning Right Society,
Limited v. Ciryl Theatrical Syndicate, Limited. 116 In the Belvedere case, Lord
Buckmaster stated that directors were personally liable where the tortious acts
were "expressly directed by them".117 In Ciryl, Lord Atkin confirmed that :
"Prima facie a managing director is not liable for tortious acts done by servants
of the company unless he himself is privy to the acts, that is to say unless he
ordered or procured the acts to be done" . 118Lord Atkin went on to clarify the
views earlier expressed by Lord Buckmaster in Belvedere in one respect.
According to Lord Atkin, "express" direction was not necessary : "If the

11 IADGA Systems Intemational Ltd. v. Valcom Ltd. (1999), 168 D.L.R. (4th) 351
(Ont. C.A .) ; (treated as exception) ; McFadden v. 481782 Ontario Ltd. (1984),470.R . (2d)
134 (Ont. H.C .) ; 369413 Alberta Ltd. v. Pocklington (2000), 194 D.L.R . (4 th) 109 (Alta .
C.A.) (treated as issue ofjustification) . See also W. A . Richardson, "Making an End Run
Around the Corporate Veil : The Tort of Inducing Breach ofContract" (1984-85) 5 Adv .
Quart. 103 . To simply say that the immunity of directors is an exception or is justified is
to beg the question . The real basis for the immunity would be that which makes it an
exception or justifies it . None of this is necessary or helpful, however, as the proper
approach to director liability is to determine whether or not (on the basis of an authority
analysis) a tort occurred . The justification argument, however, would remain relevant as
a general defence to liability forinducing abreach ofcontract . See Edwin Hill & Partners
v. First National Finance Corp plc, [19881 3 All E.R. 801 (C.A .) .

112 British Thomson-Houston Company, Limited v. Sterling Accessories, Limited,
[1924] 2 Ch. 33 ; Prichard & Constance (Wholesale) Ld. v. Amata Ld. (1924), 42 R.P.C.
63 (Ch.) ; Northern Electric Co. v. Burkholder, [193514 D.L.R. 598 (Ex .) ; Black-laws v.
Morrow (2000),187 D.L.R. (4th) 614 (Alta. C.A .).

113 Weir v. Bell (1878),3 Ex . D . 238 (C.A .) ; Cargill v. Bower (1878), 10 Ch . D . 502 ;
PeiformingRightSocietv. Limited v. Chyl Theatrical Syndicate, Limited, [1924] 1 K.B . 1
(C.A .) ; Wah Tat Bank Ltd. v. Chan Cheng Kiun, [1975] A.C . 507 (P.C .) ; Mancetter
Developments Ltd. v. Garmanson Ltd., [1986] Q.B . 1212 (C.A) .

114Mill v. Hawker (1874), L.R . 9 Ex . 309 ; Said v. Butt, [1920] 3 K.B . 497 .
115 [1921] 2 A.C . 465 .
116 [1924] 1 K.B . 1 .
117Supra note 115 at 476 .
118Supra note 116 at 14.
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directors themselves directed orprocured the commission ofthe act they would
be liable in whatever sense they did so, whether expressly or impliedly" .119

The liability conclusion in these two cases was uniformly applied or
endorsedin numerous subsequent decisions.120 This apparently settled state of
thejurisprudence was disturbed in certain respects, however, by the judgment
ofthe CanadianFederal Court ofAppeal in MentrnoreManufacturing Co., Ltd.
v. National Merchandising Co. Inc. 121 According to Justice Le Dain, the issue
of director liability involved a conflict between corporate law and tort law :

What is involved here is a very difficultquestion of policy . On the one hand, there is
the principle that an incorporated company is separate and distinct in law from its
shareholders, directors and officers, and it is in the interests of the commercial
purposes servedbythe incorporated enterprise that theyshould as a generalruleenjoy
the benefit ofthe limited liability afforded by incorporation . On the other hand, there
is the principle that everyone should answer for his tortious acts . The balancing of
these two considerations in the field ofpatent infringement is particularly difficult. . . .

This is a principle that should apply, Ithink, not only to the large corporation but also
to the small, closely held corporation as well . There is no reasonwhythe small, one-
man or two-man corporation should not have the benefit of the same approach to
personal liability merely because there is generally and necessarily a greater degree
ofdirectandpersonal involvement inmanagement onthe part ofits shareholders and
directors . This view finds support, Ibelieve, in the cases . Ithasbeenheld that themere
fact that individual defendants were the two sole shareholders and directors of a
company was not by itselfenough to support an inference thatthe company wastheir
agent or instrument in the commission ofthe acts whichconstituted infringement or
that they so authorized such acts as to make themselves personally liable : see British
Thompson-Houston Co., Ltd. v . Sterling Accessories, Ltd. (1924), 41 R. P . C . 311 ;
Prichard & Constance (Wholesale), Ltd. v. Amata, Ltd. (1924), 42 R . P. C. 63 . It is
the necessary implication of this approach, I think, that not only will the particular
direction or authorization required forpersonal liability not be inferred merely from
the fact of close control ofa corporation but it will not be inferred from the general
direction which those in such control must necessarily impart to its affairs . 122

Although therehadbeen allusions to this supposed conflict in earliercases, this
was the first significant case to explicitly appeal to these seemingly opposed

119Ibid. at 15 . Directors may be personally liable for theirindividual direction or for
their collective direction as a board . See Mill v. Hawker (1974), L.R. 9 Ex . 309 ; T. Oertli
AG. v. E.J. Bowman (London) Ld., [1956] R.P.C . 282 (Ch . D) .

120British Thomson-Houston Company, Limited v. Sterling Accessories Limited,
[1924] 2 Ch . 33 ; O'Brien v . Dawson (1941), 41 S.R. (N.S.W.) 295 ;Reitzman v. Grahame-
Chapman and Derustit, Ld. (1950), 67 R.P.C . 178 (Ch .) ; T. OertliAG. v. E.J. Bowman
(London) Ld., [1956] R.P.C. 282 (Ch. D.) ; Alliance Tire andRubber Co . Ltd. v. Alliance
Tire and Rubber Co. ofCanada Ltd. (1972),4 C.P.R . (2d) 106 (F.C.T.D .) ; Wah Tat Bank
Ltd. v . Chan Cheng Kum, [1975] A.C . 507 (P.C .) ; Daido Asia Japan Co. Ltd. v. Rothen,
[2001] E.W.J . No . 3997 (Ch .) (QL) . See also Scott v. Riehl (1958), 15 D.L.R. (2d) 67
(B.C.S.C .) (breach of trust) .

121(1978), 89 D.L.R . (3d) 195 (F.C.A .) .
122Ibid. at 202-203 .
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corporate/tort policy considerations . 123 The discussion was all somewhat
unfortunate, however, because the ostensible policy conflict identified by the
court did not (and does not) exist. It is doubly unfortunate, moreover, because
theexistence ofthesupposedconflicthasbeen accepted [assumed] in subsequent
cases and has driven [and enfeebled] their analyses . 124

In Alentmore itself, the policy considerations were neither investigated nor
developedin any deep or systematic way . Justice Le Dain nevertheless offered
the following tentative views as to the test he would apply :

What, however, is the kind ofparticipation in the acts ofthe company that shouldgive
rise to personal liability? It is an elusive question . It would appear to be that degree
and kind of personal involvement by which the director or officer makes the tortious
act his own . It is obviously a question offacttobedecided on the circumstancesofeach
case . I have not found much assistance in the particular case in which Courts have
concluded that the facts were such as to warrant personal liability. But there would
appear to have been in these cases a knowing, deliberate, wilful quality to the
participation : see, for example, Reit,rnan v. Graharne-Chaprnan & Derustit Ltd.
(1950), 67 R.P.C . 178; OertliA.G. v. E.J. Bowman (London) Ltd., [1956] R.P.C. 341;
Yuille v. B. &B. Fisheries (Leigh), Ltd. & Bates, [1958] 2 Lloyd's Rep . 596; Wall Tat
Bank Ltd. et. al, v. Chan Cheng Klan, [1975] A.C . 507 (P.C .) .' 25

Here Justice Le Dain has fabricated an entirely novel general criterion for
director liability . The nature of this "knowing, deliberate, wilful" quality,
however, remains unclear. Nor is it apparent how the presence ofthat quality of
conduct demonstrates, beyond satisfaction ofthe elements of the tortitself, that
the director has made the tortious act his own.126 The English authorities he
relied on certainly did not support, or clarify, the position he adopted . Nor was
it helpful when he later added that "The precise formulation of the appropriate
testis obviously adifficult one" and "[r]oommustbeleftforabroadappreciation
ofthe circumstances ofeach case to determine whether as a matter ofpolicy they
call for personal liability" . 127

123 See Rainham Chemical Works, Limited v. Belvedere Fish Guano Company,
Limited, [1921] 2 A.C . 465; British Thornson-Houston Company, Limited v. Sterling
Accessories Limited, [1924] 2 Ch. 33 at 38-39. The discussion in both of these cases is
actually a response tothedistinct claim that the corporation was acting as the agent or alter
ego of the directors.

t24The supposedconflict is also assertedby some commentators . See R . Grantham &
C . Rickett, "Directors' `Tortious' Liability: Contract, Tort or Company Law?" (1999) 62
Mod. L . Rev . 133. Contras t the views of J . Lowry & R. Edmunds, "Personal Liability of
Company Directors" (1998) 77 Can . Bar Rev. 467 and G . Shapira, "Liability ofCorporate
Agents : Williams v. Natural Life Ltd. in the House ofLords" (1999) 20Comp. Lawy. 130.

t 25Supra note 121 at 205.
t260ne might separately question the meaning ofthe phrase "makes the tortious act

his own" . See Microsoft Corporation v. Auschina Polaris PtyLtd. (1996), 142A.L.R . 111
at 124 (F.C . Aust.) ("With respect, I do not find the formula, `making the tortious act his
own' particularly illuminating") . Courts have subsequently indicated that a separate
interest or an assumption ofresponsibility on the part ofdirectors will "make the act their
own" .

127Supra note 121 at 205.
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®n the matter ofthe ostensible conflictbetween corporate law and tortlaw,
only a few observations need be made. It is abundantly clear that neither
Parliament nor the House of Lords in Salomon purported to confer limited tort
liability on directors ofcorporations . It is simply notthe case, as Justice LeDain
would have it, that directors "enjoy the benefit of limited liability afforded by
incorporation ." Directors are agents and, as such, are subject to the standard
open tort liability associated with that status . This aspect of agency liability is
just a specific manifestation of the general principle that actors are liable for
theirpersonal tortious conduct. This personal tort liability bad been confirmed
without reservation again and again in both the negligence and intentional tort
cases reviewed above . Itwas plainthat no conflictofthe kindasserted by Justice
Le Dain in fact troubled the jurisprudence .

Norwas there any theoretical conflict. Itis usually claimed that the conflict
arises from the separate legal existence of the corporation. Since it is the tort of
the corporation, it is said, only the corporation can be liable . But thatis plainly
wrong . The separate existence of the principal does not excuse the personal
liability of an agent in any other context. Incorporation does not change that
result for directors . The only effect of incorporation is to substitute the
corporation for the shareholders as the legal principal . Without the separate
existence ofthe corporation, the directors would be agents ofthe shareholders .
Withincorporation,theybecome agents ofthe corporate entity . The shareholders,
who are no longer principals, accept a new legal position defined by statute
relative to the corporation and to each other. There is no discernable conflict
with tort law in any of this unless it can be said that there is also some sort of
conflict between tort law and the general law of agency .

Anotherobservation hasto do withJustice LeDain's expressedconcernfor
one-person corporations . That concern has reappeared in subsequent cases, the
supposed mischief being the effective negation of limited liability for such
corporations .128 The concern, however, is overstated, both in terms of the
suggested mischief and the implied social desirability of adjusting the legal
position. Directors are not personally liable merely because they are directors .
Nor are they liable for the torts of other agents or employees unless they
participate in, ordirect, the tortious act . Because these rules apply equally to the
directors of both one-person and other corporations, they all have the same
liability exposure. The onlyreason that directors ofone-personcorporations are
at greater riskin this respect, as JusticeLeDain recognized, is thattheyare more
likely to be personally involved in committing or directing the tortious act . To
somehow relieve them of their standard tort responsibilities, however, is to
discriminateintheir favor . In terms ofsocialdesirability, there isno compelling
reason to do so . Notwithstanding the pastoral solicitude somejudges have for
one-person companies (which are less likely to carry adequate insurance), itis
doubtful that the public would easily concedethatitis a social goodto favorthis

128Eg. Trevor Ivory Ltd. v. Anderson, [199212 N.Z.L.R . 517 (C.A.) .
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large class of directors with a degree of immunity that other directors, other
corporate staff, and ordinary citizens, do not enjoy .

The Mentmore decision achieved a measure of notoriety in England when
itwas adoptedin part by Nourse J . in WhiteHorse Distillers Limited v. Gregson
Associates Limited.129 Nourse J . recognized the novelty of the Mentmore
analysis, but found it compelling :

Although ldo notfind itveryeasy toreconcile all thepassages to whichIhavereferred
or which I have quoted, I believe that the principles embodied in the Mentmore
decision can be stated as follows . Before a director can be held personally liable for
a tort committedby his company hemust not only commit or directthetortious act or
conduct but he must do so deliberately or recklessly and so as to make it his own, as
distinct from the act or conduct ofthe company . It is unnecessary forhim to know, or
have the means ofknowing, thatthe actorconduct is tortious. It is enough ifheknows
or ought to know that it is likely to betortious . The facts ofeach case must be broadly
considered inorderto seewhether, as a matter ofpolicy requiring the balancing ofthe
two principles of limited liability and answerability fortortious acts or conduct, they
call for the director to be held personally liable.

In the light ofthe position adopted by Mr . Nicholls, it is not strictly necessary for me
to decide whether the principles so stated represent the law of England . The test for
liability which they prescribe is evidently higher than that adopted in some of the
English authorities, for example in the judgment of Atkin L.J . in Performing Right
Society Limited v . Ciryl Theatrical SyndicateLimited, [1924] 1 . K.B . 1 at 14 and 15,
where it is held to be enough that the director should expressly or impliedly direct or
procure the commission ofthe tortious act. Subject to the question of policy, thereis,
in my view, muchto be saidforthe higher test, particularly in regard to itsrequirement
that the director should make the act or conduct his own as distinct from that of the
company. That would seem to be an entirely rational basis for personal liability .
Conversely, it would seem to be irrational that there should be personal liability
merelybecause thedirector expressly or impliedly directs orprocures thecommission
of the tortious act or conduct. In the extreme, but familiar, example of the one-man
company, that would go near to imposing personal liability in every case . As for
deliberateness orrecklessness and knowledge or means of knowledge that the act or
conduct is likely to be tortious, I think that these may on examination be found to be
no more than characteristic, perhaps essential, elements in the director's making the
act or conduct his own . 130

This approach did not long survive in England. In short order, the Court of
Appeal essentially rejected the Mentmore and WhiteHorse liability test . In C.
Evans & Sans Ltd. v. Spritebrand Ltd., Slade L.J. questioned the views
expressed in the two cases, particularly the idea that a deliberate and wilful
participation was required . 131 He was also concerned that the effect of the new
approach wouldbe to treat directors more kindly than otheragents oremployees .
He concluded that Belvedere and Ciryl remained the law, though he did
cryptically concede that in some cases "broad considerations of policy may be

129 [19841 R.P.C . 61 .
13olbid. at 91-92 .
131 [1985] 2 All E.R . 415 .
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material" in deciding whether a director had procured the commission of the
tort.132

This is a convenient point to momentarily suspend our analysis of the
intentional tort cases. From this time, and for some time, the jurisprudence
appears to take on a further measure of complication and confusion . Before
passing to that more recent case law, however, it is useful to examine another
development that will help in making sense of what lies ahead.

C. IdentifzcationlAttribution

The other development that has had an impact in this area is the judicial
innovation of attributing the fault or intentions of individuals to their corporate
employers . The usual bases for corporate responsibility are authorization (of
agents or employees) and vicarious liability. Neither of these permitpersonal
liability for a corporation in cases where intention or tens rea is an element of
the claim or charge . Because the corporation itself has no physical mental
presence, it could be considered personally immune from claims involving a
mental element. To overcome this logic, courts in some jurisdictions have
employed an "identification" theory to attribute the intentions ofindividuals to
corporations . 133 Those whoare the "directing mind" of the corporation for the
particular purpose will qualify for this attribution to, or identification with, the
corporation . 134

This attribution concept, it should be apparent, has nothing whatsoever to
do with the tort liability of directors .135 It is relevant only to whether the
corporation is personally liable in some respect. The claim in the present
context is that the director is personally liable for a tortious act. . Still, there are
cases in this areathatpurport to apply the"identification" and "directing mind"
notions. This has only confused the jurisprudence.

132jbid. at 425 .
133Lennards Carrying Company, Limited v . Asiatic Petroleum Company, Limited,

[1915] A.C . 705 ; Tesco Supermarkets Ltd. v . Nattrass, [1971] 2 All E. R. 127 (H . L.) ;
Canadian Dredge & Dock Co. Ltd . v. The Queen (1985), 19 D.L.R. (4th) 31,4 (S .C.C .) ;
Meridian GlobalFunds ManagementAsia Ltd. v . Securities Commission, [1995] 3 All E.
R. 918 (P.C.) .

134H.L Bolton(Engineering) Co. Ltd. v. T. J. Graham &SonsLtd., [1957] 1 Q.B . 159
at 172 ("Some ofthe people in the company are mere servants and agents who are nothing
more than hands to do the work and cannot be said to represent the mind and will. Others
are directors and managers who representthe directing mind and will ofthe company, and
control what it does .Thestate ofmindofthesemanagers is the stateofmindofthe company
and is treated by the law as such.") .

135 SeeD. Wishart, "The Personal Liability ofDirectors in Tort" (1992)10Co . &Sec.
L.J . 363; P. Watts, "Company Law" [1992] N.Z. Recent LawRev. 219 ; "The Company's
Alter Ego -A Parvenu and Imposter in Private Law" [2000] N.Z.L.R. 137 and "The
Company's Alter Ego-An Imposter in Private Law" (2000) 116L.Q.R. 525 .
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VII . Jurisprudential Turmoil in the Late Twentieth Century

In the last decade (more or less) of the twentieth century, certain parts of the
jurisprudence in somejurisdictions passed into a state ofserious confusion . The
onset of the additional confusion was due in part to noveljudicial analysis and
in part to a failure by judges to appreciate the inapplicability or irrelevance of
a variety oflegal concepts . Prior to this decade of disorder, the legal position of
directors was relatively clear, if not entirely satisfactory . Although there were
cases that employed general tort law principles in both the negligence and
intentional tort contexts, there were a number of inexplicable divergences .
While it was clear thatdirectors were subject to open personal liability for their
negligent actions, the standardofcarethey owed totheirprincipals wasformally
different from thatexpected ofother agents . It was also clearthat directors were
personally liable both for committing or directing intentional torts . There was
a difference between jurisdictions, however, as to the quality or nature of the
behaviour that triggered the liability. In those jurisdictions where liability
depended on conduct that exhibited a "knowing, deliberate, wilful quality,"
directors were again treated more favorably than other tortfeasors . New
developments have now altered oradded to this case law in significantrespects .
We will examine the recent cases to see the course the law has taken. This will
be done in reverse order relative to the preceding section, dealing first with
intentional torts and then with negligence . Because the Canadianjurisprudence
has been the most confusing, we begin with it .

A . Intentional Torts

Many of the recent Canadian decisions on intentional torts are concerned
with the tort ofinducing a breach of contract.136 We will examine those cases
first, and then the cases dealing with directors participating in or directing the
commission ofotherintentional torts . Itis useful at this point, however, to note
the clear distinction between, on the onehand, causing abreachofcontract and,
on the other, directing the commission of a tort. Instructing another to commit
a tort is itselfa tortious act. It is either ajoint participation in the tort (the actors
are joint tortfeasors) or a separate tort of procuring a tortious act . 137 Causing

136 Jt isperhaps no surprise that there are numerous inducementclaims . Plaintiffs have
an incentive to makethe claim because it offers the prospectofrecovery froman assetpool
beyond that of the corporation . The claim may also provide a measure of leverage in
settlementdiscussions (seetextatnotes 138 -40 infra) . Defendant directors, fortheir part,
have an incentive to defend if, as is often the case, the Said v . Butt principle is a plausible
argument for them. The confusion and uncertainty of the jurisprudence would also be a
factor encouraging litigation .

137The current view seems to be that different persons who separately instruct and
committhe tortarejointtortfeasors . See The Koursk, [19241 P.140 ;Brooke v . Bool, [1928]
2 K.B . 578 ; T. OertliAG. v. E.J. Bowman (London) Ld., [1956] R.P.C . 282 (Ch. D.) ; INCA
Records Inc. v . Charly Records Ltd., [1996] E.W.J . 1306 (Ch .) .
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a corporation to breach a contract, in contrast, is not per se a tortious act . It
depends on whether the actor (eg . the director) had the requisite authority to cause
the corporation to breach the contract .

One otherpreliminary point may be made with respect to claims of inducing
abreach ofcontract . The courts have expressed aconcern.withlitigants advancing
personal claims againstdirectors fortactical reasons andit maybethatthisconcern
has been a factor in the development of the jurisprudence . 138 In ADGA Systems
International v . ValcomLtd., Carthy J. recognized "the policy concern expressed
by the Divisional Court, and other General Divisonjudges, over the proliferation
ofclaims againstofficers anddirectors ofcorporationsincircumstances whichgive
theappearanceofthedesirefordiscoveryorleverageinthelitigationprocess" . 139His
responseto this concern, however, was thatit should notinappropriately influence
the courts into "protecting all conduct by officers and employees in pursuit of
corporatepurposes".140 Thatis the properresponse . Litigants are entitled to make
their claims . The control mechanism for unfounded claims is an application to
dismiss for failing to disclose a cause of action. Tactical pleading may also be
penalized inthe assessment ofcosts. Aconcern with tactical litigation is obviously
not properly addressed by altering the substantive law or by endorsing a bias or
presumption against personal liability for directors . These judicial expressions of
concern with litigation tactics, accordingly, can carry no freightin the analysis or
development ofthe substantive personal tort liability of directors . Letus now turn
to a review of the inducement cases .

For manyyears, Canadian cases addressing claims of inducing a breach of
contract were unremarkable .141 The issue was usually whether the director had

138see C. Evans & Sons Ltd. v. SpritebrandLtd., [1985] 2 All E.R. 415 (C.A .) ; Foy
v . Royal Bank (1995), 37 C.P.C . (3d) 262 (Ont. Gen. Div.) ; Industrial Ecology Inc ., v.
KayarEnergySysttms Inc., [1997] O.J . No. 204 (Ont. Gen . Div .) (QL) ; SrebotFarms Ltd.
v . BradfordCo-operative StorageLtd, (1997),145 D.L.R . (4th) 331 (Ont. Gen. Div .), affd.
(1998), 163 D.L.R . (4th) 190 (Ont. C.A.) . 1175777 Ontario Ltd. v. Magna International
Inc . (2001), 200 D.L.R . (4th) 521 (Ont . C.A .) . At least one judge purported to actually
assess whether the pleading ofthe claim was tactical . SeeIndustrialEcologyInc . v. Kayar
Energy Systems Inc ., [1997] O.7. 204 (Ont. Gen . Div.) (QL) . See also O'Keefe v. Ontario
Hydro, [19801 O.J. No. 1258 (Ont. H.C .) (QL) . Presumably, however, that question cannot
arise once it is determined that a cause of action has or has not been made out .

139 (1999) 168 D.L.R . (4th) 351 at 355 (Ont . C.A .), leave to appeal refd. (2000), 183
D.L.R . (4th) vi (S.C.C .) .

14olbid. See also United Canadian MaltLtd. v . OutboardMarine Corp . ofCanada
(2000), 48 O.R. (3d) 352 (Ont. Sup . Ct .) ; Jama (Litigation guardian of) v. McDonald's
Restaurants ofCanada Ltd., [2001] O.T.C . 203 (Ont . Sup . Ct.) .

141Einhorn v . Westmount Investments Ltd. (1970), 11 D.L.R. (3d) 509 (Sask. C.A .) ;
Neyland v. Genstar Ltd . (1977), 76 D.L.R. (3d) 697 (B.C.S.C .) ; Katz v . Tannenbaum,
[1982] O.J . No . 256 (Ont. H.C .) (QL) ; Campbell v. Saskatchewan CropInsuranceBoard,
[198412W.W.R . 127 (Sask. Q.B .) ; Fink v . 511996 Ontario Ltd. (1984), 37 R.P.R . 253
(Ont. H.C .) ; Acme Bldg. & Construction Ltd. v . Leadway Masons Group Inc. (1986), 35
B.L.R. 17 (Ont . Dist. Ct .) ; Kepic v . TecumsehRoadBuilders (1987),18 C.C.E.L. 218 (Ont.
C.A.) . In at least one case, neither the plaintiff nor the judge appeared to recognize the
potential claimforinducing abreach ofcontract. See Schoulsv. CanadianMeatProcessing
Corp. (1983), 147 D.L.R . (3d) 81 (Ont. H.C .) .
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acted bonafide when causing the corporate breach. It was not until the late 1980's
that an analyticalfogdescended on the Canadianjurisprudence.A numberofcases
cannowbe identified ashaving significantly contributed tothenewjudicial tangle .
One source ofconfusion was the 1987judgment ofJustice Anderson in Lehndorff
CanadianPensionPropertiesLtd.v.Davis&Co.142 WithreferencetoSaidv.Butt,
Justice Anderson stated that : "I take this judgment to mean that if a director acts
within the scope of his authority and with good faith and ifthere is any breach of
contract, the company is liable as the act of the director is the very act of the
company itself . . However, ifthe director acts in bad faith and outside the scope of
his authority, then he may becomepersonally liable in tort" . 143 That is essentially
afaithful restatementofthe Said v .Buttprinciple . 144 Thereafter, however, a series
of confusions are introduced . Justice Anderson went on to characterize the
defendant directors asthe "directing mind"ofthecorporation, withthe consequence
that their acts were the acts of the corporation. 145 The point of employing the
directingmind conceptinthis wayis not clear. Every act ofevery authorized agent
or employee is the act of the corporation, notjust the acts ofpersons who qualify
as directing minds. It may be that Justice Anderson utilized the directing mind
notiontoidentify as immune fromtortious liability onlythosecorporate agents (eg .
directors, senior officers) who typically possess the authority to terminate the
contractual performance ofthe corporation . That, however, would be an elliptical
and confusing usage even for lawyers . The directing mind idea is normally
associated with corporate liability. As well, there may be a number ofdirecting
minds in acorporation and not all ofthem will have the authority toendcontractual
obligations ofthecorporation. It would lessen the confusion in this area ifthe question
were left as one ofauthority, as Justice Anderson's initial remarks had indicated.

A second confusion emanating from Justice Anderson' judgment is found in
his statement that : "It is clear that when a director of a company engages in
discussions and makes decisions relating to the company's business, he is acting
within the scope of his authority . . . . ',146 This statement is seriously misleading . It
reverses the basic logic. Directors only make decisions for the corporation ifthey
are acting with authority . In addition, on the face of it, the statement is too broad.
Read as a general proposition without regard to its inducement context, it suggests
that directors are not personally liable for any tort as long as they are authorized to
do the act. That, on the authorities, is flatly wrong . Whether it is negligence or an
intentional tort, directors are not generally excused from liability because their
actions are authorized. 147 It is only in the specific case of the tort of inducing a
breach of contract that the authorization or power to breach contracts has such an

142 (1987), 10 B.C.L.R. (2d) 342 (B.C.S .C .).
143 1bid. at 350.
144See text at notes 107- 111 supra .
145Supra note 142 at 350 . Justice Anderson was not the first to utilize the directing

mind terminology . See, for example, Windsurfing International Inc. v. Novaction Sports
Inc . (1987), 18 C.P.R. (3d) 230 (F.C.T.D .) .

146 Ibid.
147See authorities at notes 49, 66, 104, 110 supra.
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effect,149 and that is because authorization.means there is no wrongful conduct
beyond, or distinct from, the breach of contract.

Athirdconfusionisintroduced by Justice Anderson's statementthat adirector
"can only attract personal liability ifhe is acting outsidethe scope ofhis authority
inbeing motivated by advancing a personal interest contrary to the interests ofthe
company,orbyfraud,orwithmalice".149 Thisproposition is toonarrow. Thelisted
circumstances indicateways in whichdirectors wouldnotbe acting bonafide . But
acting bonafide isnot a complete defence. The list leaves out (unless it is implicit)
the simple case ofadirector whoactedbona fide but nevertheless had never been
granted authority to determine whether the corporation willcontinuetoperformits
contractual obligations. That directorwould be personally liableforinducingabreach .

The 1989 decision ofthe Newfoundland CourtofAppeal inImperial OilLtd.
v. C&GHoldings Ltd. is asecond source of complication and confusion.15o It is
apparent that the court hadagood grasp ofthe existing jurisprudence. The court,
however, was not satisfied with the state of the law. It did not feel there were
sufficient limitsontheability ofthirdparties toholddirectorsliablefordeliberately
inducing a breach of contract. The court took the view that further limits were
required "because of the relationship of directors to their companyand the needto
reconcile obligations emanating from that relationship with the general duty to
refrain from interfering with the bargains ofothers . . . .Thegeneral duty to abstain
from knowingly violating the legal rights of others must be weighed against the
concomitant obligations of a director to the company and his or her functions
relativeto its operations".151 Justice Marshall went on to observe that malice had
previously been rejected as a limiting factor.152 IIis own solution was to add a
distinct newlimit in the form of"affirmative proofthat the dominatingpurpose of
the director's act was aimed at depriving the aggrieved party ofthe benefits ofthe
contract".153 This wasplainly an innovation on the part ofthe court andan overt
attempt to judicially revise the law. The most striking feature of this particular
exercise ofjudicial powerwas the absence of any sort of supporting analysis or
justification. The ostensible policy conflict and the "dominantpurpose" test were
simply asserted. No connection was made between the two, nor were either
explainedordevelopedinanyway .154 This is allproblematic, obviously, because,

148 Seetext atnotes 110-111 supra. ConsiderNewswest Corp. v. GlendarHoldings
Ltd., [200119W.W.R . 312 (Sask. Q.B .) .

149Supra note 142 at 351 .
150(1989), 62 D.L.R . (4th) 261 (Nfld. C.A .) .
1511bid. at 264.
1521bid. at 266.
153Ibid.
154Justice Marshall's conclusions appear to rest on the assumption (ibid. at268) that:

"If the propriety of a director's actions within the company is to be subjected to scrutiny
and justification at the instance ofthird parties, it would greatly enhance the opportunity
to pierce the corporate veil, impair the freedom of decision by the directing minds of the
company and diminish the facility ofcorporate action". The short answerto this expression
ofconcern is that the law rightlyregulates the external consequences ofinternal decisions.
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it is a feature of every transaction that the respective parties will consider their
own internal duties and whether serving those duties might have an external
effect in interfering with or violating the legal rights of others . In other words,
if this is a conflict, it is not an escapable one . And since the supposed conflict
is not restricted to directors, it cannot support special treatment for them. As for
the "dominant purpose" test, one could scarcely imagine a better device for
completely eradicating by indirection any director liability for inducing breach .
It would take little effort, for example, to compose a letter or memorandum, or
otherwise cosmetically manipulate an arrangement ex ante or ex post, to create
evidence that one's motive was always to serve the corporate interest, and not
to deprive the aggrieved party of a contractual benefit . Finally, apart fromthese
considerations, this deprivation test looks very much like another attempt to
introduce into the jurisprudence something akin to a malice test for director
liability.

The other confusion that appears in the case is the court's apparent framing
of its analysis as a question of "piercing the veil'" . 155 Determining whether a
director is liable for inducing a breach simply does not raise the piercing issue .
Indeed,exceptwhere shareholderimmunity fromvicarious liability is challenged,
no corporate veil issue arises in connection with any question of individual
personal tort liability . The corporate veil does not shield the tortious actions of
any actor . In the particular case of the tort of inducing breach of contract, the
immunity accorded to directors by Said v . Butt is premised entirely on the
presence or absence of the appropriate authority . The issue is whether or not
there is a tort at all, and that has nothing to do with piercing the corporate veil .
Rather, the authority approach necessarily involves respecting the separate
entity status of both corporations and directors .

The judgment of Justice MacFarland in Ontario Store Fixtures v.
Mmrnuffins Inc. i s a third source of confusion .156 Justice MacFarlandproposed
another formal revision ofthe criteria necessary to found a claim for inducing
breach ofcontract . In this instance, thejudge seems headedin the rightdirection,
though not on the right track . 157 Justice MacFarland was of the view that "to
give rise to a separate claim for intentional inducement ofbreach of contract as
well as a claim for breach of contract arising out of the same circumstances,

155Ibid. at 266-68 . The view that director liability is a piercing issue appears to be
widely held. A representative example of this mistaken view is provided by L . Bradford,
"Corporate Officer Not Liable for Subordinate Employees' Tortious Conduct" (1997) 30
Suffolk U.L. Rev. 545 at 546-47 ("Corporate law, which treats the corporation and its
members as separate legal entities, generally insulates shareholders, officers, anddirectors
(officers) frompersonal liability for actions taken on behalf ofthecorporation . Accordingly,
in disputes involving commercial transactions or corporate debts, courts normally limit
liability to the corporation itself. Many courts, however, have extended personal liability
to corporate officers who actively participate in or direct tortious acts. This practice has
translated into the doctrine of `piercing the corporate veil' .") .

156 (1989), 70 O.R. (2d) 42 .
157As with the `justification" rationale, Justice MacFarland's approach involves

conceding the tort (the wrong track) .
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there must be separate identities ofinterest, otherwise thereis mere duplication
under anotherlabel" .158He later stated that : "A plaintiffmust plead facts which
point to a specific tortious act which is independent of the breach of
contract' .159 Justice N1acFarland is plainly insisting on some kind ofwrongful
act or conduct apart from the breach of contract itself. Without that wrongful
conduct, there is no actionable tort. His review of anumber of cases indicated
that directors wouldbe liable if they acted without authority, either because of
a lack of authority or because their actions were fraudulent or otherwise
wrongful, and therefore notauthorized . While Justice MacFarlandis close tothe
mark, the difficulty with hisjudgment is that the issue of authority is obscured
when the analysis is recast as aquestion ofwhether there are "separateidentities
ofinterest." Thatis because the terminology maycontemplate or accommodate
somethingbeyond an independent tortious act. 160 Eventhat latter interpretation,
however, is problematic ifitimplies that someothernominatetort (ie. otherthan
the tort of inducing a breach of contract) is required. The basis for excusing
directors from liability for inducing a breach is that they acted with authority.
If they have authority, there is no tort . If they do not have the authority to cause
the corporation to breach, they are interfering with the contractual relation of
others . This interference is wrongful because it was not authorized . It is this
interference that constitutes the tort . The issue of authority is tied exclusively
in this way to this particular tort. All of this can easily be lost sight of when
judges are directed to search for "separate identities of interest."

The analysis in the foregoing cases, along with the "wilful participation"
test in Mentmore,161 would complicate and confuse the jurisprudence for the
ensuing decade. The progress of this obfuscation was facilitated at least in part
by the fact that the Canadian judiciary largely ignored the jurisprudence that
pre-dated these cases. As it happened, although there were many cases decided
in the course of that decade, there was little conceptual consistency or
insight .162Some judges applied the "wilful participation" test, others the

158Supra note 156 at 44 .
1591bid. at 47 .
160 "Separate identities of interest", on the face of it, is potentially inclusive ofa wide

range of considerations and could conceivably accommodate even different subjective
motives .

161See the cases at note 187 infra .
162Prism Hospital Software Inc. v. Hospital Medical Records Institute (1987), 18

C.P.R. (3d) 398 (B.C.S.C.), leave to appeal dismissed, (1987), 18 C.P.R. (3d) 401
(B.C.C.A .) ; Hirsh Co. v. Minshall (1987), 17 C.P.R . (3d) 153 (F.C.T.D .), revd. (1988), 22
C.P.R. (3d) 268 (F.C.A .) ; Katun Corp . v. Technofax Inc. (1988), 22 C.P.R . (3d) 269
(F.C.T.D .) ; Colonia Life Holdings Ltd. v. Fargreen Enterprises Ltd. (1990), 1 O.R. (3d)
703 (Ont . Gen. Div.) ; Desimone v. Herrmann GroupLtd., [1991] O.J . No. 929 (Ont. Gen.
Div.) .(QL); Coldwell Banker Canada Inc. v. Remac Builders Hardware Inc. (1991), 18
R.P.R. (2d) 137 (Ont . Gen. Div.) ; United Cooler(Niagara 1980 Ltd.)v. Zafir, [1992] O.J.
No . 1258 (Ont . Gen. Div.) (QL); Clairmontv. LondonLifeInsuranceCo., [1992] O.J . No.
2191 (Ont . Gen. Div.) (QL);Leblancv. Trans Canada TruckDrivingAcademylnc., [1993]
O.J. No . 360 (Ont. Gen. Div.) (Q.L.) ; Ashdown v. Jumbo VideoInc., [1993] O.J. No . 1169
(Ont . Gen. Div.) (QL) ; Truckers Garage Inc. v. Krell (1993), 3 C.C.E.L . (2d) 157 (Ont .
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"dominant purpose" test . A number of judgments display confusion on the
authority question . There are overly-broad statements regarding the effect of
authority .163 Somejudges speak of"justification ." Severaljudgments frame the
issue as one of "piercing the veil." Many judges thought it relevant to ask
whether the director was or was not a "directing mind." Others asked whether
there was a "separate identity of interest ." In some cases, particular tests or
approaches were applied orincorporated without reference to any others . It was
more common, however, for judges to draw on different combinations of the
new considerations . There are very few cases where the judges appear to
appreciate the novelty ormistaken application ofthevarious tests and approaches .
Only occasionally does a judge comment on the perplexing state of the
authorities . 164 Some judges, while confused in other respects, did appear to
recognize that the effect of the case law would be to give special treatment to
directors . 165 It may fairly be added to the foregoing critical account that there
was accurate and careful analysis inmany ofthese cases, and arguably a correct
result in most. The overall experience, however, was disorder. The result was
an opaque case law.

It is not necessary to review each of the cases to appreciate the level of
confusion that had been introduced . It is enough to illustrate with a few

C.A.) ; Painblancv. Kastner(1994), 58 C.P.R . (3d) 502 (Fed. C.A .) ; Tree-OMarketingInc.
v. Bio-Cosmetics Inc. (1994), 26 C.P.C. (3d) 169 (Ont . Gen. Div .) ; Jackson v. Trimac
IndustriesLtd. (1994), 20 Alta. L.R. (3d) 117 (Alta. C.A .) ; Butlerv. Dintitrieff, [1994] O.J.
No . 3518 (Ont . C.A .) (QL) ; Levi v. Chartersoft Canada Inc. (1994), 8 C.C.E.L . (2d) 10
(Man. Q.B .) ; Aspiotis v. Coffee Tinte Donuts hte., [1995] O.J . No . 419 (Ont. Gen . Div.)
(QL) ; National Trust v. Furbacher, [1995] O.J . No . 3566 (Ont. Gen. Div .) (QL) ; Foy v.
Royal Bank (1995), 37 C.P.C. (3d) 262 (Ont . Gen . D.) ; Polinteni v. Danzinger(1995), 26
C.C.L.T . (2d) 256 (Man . Q.B .) ; Pace v. DelZotto (1996), 24 B.L.R. (2d) 263 (Ont . Gen .
D .) ; Craik v. Aetna Life Insurance Co., [1995] O.J. No . 3286 (Ont. Gen . Div .) (QL), affd .
[1996] 01 No. 2377 (Ont . C.A .) (QL) ; Jim Pattison Developments Ltd. v. Fudex
International Inc. (1996), 30 B .L.R . (2d) 65 (Alta. Q.B .) ; Peart v. SSA Ontario Corp.,
[1996] O.J . No . 4545 (Ont. Gen . Div .) (QL) ; Heimrath Porsche Service Ltd. v. Porsche
Cars Canada Ltd., [19971 O.J . No . 2335 (Ont . C.A .) (QL) ; Digital.Doc Services (Canada)
Inc. v. Future Shop Ltd., [1997] B.C .J . No . 1689 (B.C.S.C .) (QL) ; RuddManagementLtd
v. Byrne, [1997] O.J . No . 5121 (Ont. Gen. Div .) (QL) ; CenturyServicesInc. v. Multi-Corp.
Inc. (1997), 57 Alta. L.R. (3d) 21 (Alta. Q.B .) ; Industrial Ecology Inc. v. Kayar Energy
Systems Inc ., [19971 O.J. No . 204 (Ont . Gen. Div .) (QL) ; Torgan Enterprises Ltd. v.
Contact Arts Management Inc.,(1997), 35 O.T.C . 339 (Ont . Gen . Div .) .

163Eg . Ashdown v. Jumbo Video, [1993] O.J. No. 1169 at para . 69 (Ont. Gen. Div .)
(QL) ("In general, actions done in a representative capacity on behalf ofa corporation are
protected by the shield of limited corporate liability .") .

164JiMPattisonDevelopmentsLtd. v. FudexhtternationalInc . (1996), 30 B .L.R . (2d)
65 at 83 (Alta. Q.B .) ("The case law is not consistent on what is required to make the
principals of a company liable for the company's breach ofcontract.") .

165 Consider Prism Hospital Software Inc. v. Hospital Medical Records Institute
(1987), 18 C.P.R. (3d) 398 at 400 (B.C.S.C .), leave to appeal dismissed (1987),18 C.P.R.
(3d) 401 (B.C.C.A.), Jackson v. Trimac Industries Ltd. (1994), 20 Alta . L.R. (3d) 117 at
123-124 (Alta . C.A .) ; Simpson v. Consunters'Association ofCanada (1999), 41 C.C.E.L.
(2d) 179 at 259 (Ont. Gen. Div .);1005633 Ontario Inc. v. WinchesterArms Ltd. (2000),
8 B.L.R. (3d) 176 (Ont. Sup. Ct .) .
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examples . Onesignificant case wasthe decisionofthe Ontario CourtofAppeal
in ScotialVICLeod Inc. v. Peoples Jewellers Limited.166 The case involved a
claim for negligent misrepresentation, but has subsequently had an impact
beyond that particular context. That impact wasdue largely to the catalogue of
circumstancesthe courtidentifiedas exhaustingthepossibilities fortheimposition
ofpersonal liability on directors.167 Such a catalogue would (and did) make the
case an attractive one to cite where litigants believed either they were included
within, or excluded from, the specified categories . As part of that catalogue,
Justice Finlayson statedthat : "Absent allegationswhich fit within the categories
described above, officers oremployees oflimited companies areprotectedfrom
personal liability unless it can be shown that their actions are themselves
tortious or exhibit a separate identity or [sic] interest from that of the company
so as to make the act or conduct complained oftheirown" . 168 Justice Finlayson
here seems to disconnect or distinguish the tort liability of directors from the
"separate identity or [sic] interest" test . He later appears to reconnect them,
however, when he equates the positions of senior officers with directors and
finds that both classes of agent have the same immunity where they are the
"directing minds" and have the "same identity of interest".169

Elsewhereinhisjudgment, Justice Finlaysonhadinsisted that: "To holdthe
directors of Peoples personally liable, there mustbe some activity ontheir part
that takes them out ofthe role of directing minds ofthe corporation".170 None
of this, however, including his review of a number of cases dealing with the
"identification theory", is particularly helpful. Focussing on whether directors
are directing minds of the corporation is, in the present context, a confusion. In
the inducement cases, the issue is whether the directors had the authority to
terminate contractual performance. That issue is conceptually distinct from
whether or not a director is a directing mind for some corporate purpose. For
other intentional torts, it would simply be wrong to excuse directors because
they are directing minds. Authorization to do the act has no immunizing effect
outside the inducement Context.171 Interfering in contractual relations without
authority is the tortious act in the inducement cases. In other intentional tort
cases, liability for the tortdoesnot dependonthepresence or absenceofauthority.

The authority question was also misunderstood in Polimeni v.
I,anzinger.172 Thecourt stated that directors would not be liable for inducing a
breach if they acted within their "scope of employment ."173 That, however, is

166(1995), 129 D.L.R . (4th) 711 (Ont. C.A.) .
167 Ibid. at 720.
168Ibid.
1691bid. at 725.
1701bid. at 721.
171 See text at and in note 110 supra.
172(1995),26C.C.L.T . (2d) 256 (Man . Q.B .) . See also Leviv. ChartersoftCanadaInc.

(1994), 8 C.C.E.L. (2d) 10 (Man . Q.B .) .
173Ibid. at 265.
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not the test. Rather, the issue is whether the director had the authority to
terminate the contractual obligations of the corporation . That is a question of
"scope of authority," not "scope of employment." The two notions are distinct,
with scope of employment being the more capacious legal construction .
Employees, for example, may not have authority to do an act, but the act will
still be within their "scope of employment" because it constituted a mode of
performing their duties . They may therefore make their employer vicariously
liable, even though they acted without authority, in addition to their own
personal liability . Apart from that analysis, the court also purported to explain
the inducing breach "exemption from liability" as premised on either an "alter
ego" or "justification" rationale.174 Neither of these formulations are required,
however, once it is understood that the issue is simply authorization . The issue
is whether ornot the tort ofinducing breach occurred (a question of authority),
not whether the tort (once conceded) is justified.

The above cases are butillustrations ofthe confusion that characterizedthe
inducementcases . In 1999, agood deal ofthis confusionwas seeminglyrelieved
by thejudgment ofthe Ontario Court ofAppealinADGA Systems International
Ltd. v . Valcom Ltd.175 This was potentially a significant Canadian decision on
the issue of the personal liability of directors for inducing a breach of contract.
The case dealt with a claim forinducing a breach offiduciary obligation, but that
claim was assumed (for the purposes ofthe summary judgment proceeding) to
be equivalent to a claim for inducing a breach of contract.176Speaking for the
court, Justice Carthy cut away much of the conceptual novelty that had
accumulated over the decade . The judgment, in this regard, is as important for
what it omits to mention as for what it expressly addresses . There is no mention
of a requirement for either a "wilful participation" or a "dominant purpose."
Nor does Justice Carthy himself enlist the "directing mind" concept. In his
express analysis, there is further pruning . Justice Carthy properly rejected the
proposition that the liability issue had anything to do with the Salomon case or
with piercing the veil . He observed that "where, ashere, the plaintiff relies upon
establishing an independent cause of action against the principals of the
company, the corporate veil is notthreatened andthe Salomon principle remains
intact" .177He also properly rejected the proposition that directors could avoid
liability if they were acting in the best interests of the corporation.178 Lastly,
when referring to the catalogue ofcircumstances identified by Justice Finlayson
in ScotiaMcLeod, he stated that : "The operative portion of this paragraph is the

174 1bid. at 265-66 .
175 (1999),168 D.L.R. (4th) 351(Ont. C.A.), leaveto appeal refd ., (2000),183 D.L.R .

(4th) vi (S.C.C .) . Consider the views ofthe significance ofthis case offered by C. Feasby,
"Corporate Agents' Liability in Tort: A Comment onADGA Systems Inteniational Ltd. v.
ValcomLtd." (1999) 32 Can.Bus . L.J. 291 and C.Nicholls, "LiabilityofCorporate Officers
and Directors to Third Parties" (2001) 35 Can. Bus . L.J . 1 .

176 Ibid. a t 355 . Whetheranactoris liable for inducing abreach offiduciary obligation
is arguably addressed under the rubric ofthe "knowing participation" analysis .

177 1bid. a t 356 .
178lbid. at 361ff.
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final sentence which confirms that,whereproperlypleaded, officersoremployees
canbe liable for tortious conduct even when acting in the course of duty" .179

All of this represented amajor potential rehabilitation of the jurisprudence.

Anumber ofmatters, however, remained uncertain or unresolved . Justice
Carthy recognized that the general rule was that "persons are responsible for
their own conduct" . 180 He regarded Said v. Butt as a justified exception to this
general rule . As we have seen, however, it is not an exception at all. Rather, if
directors act with authority when causing the corporationtobreach its contract,
there simplyis no tortious conduct ofwhich to complain . There hasnotbeen any
wrongful (unauthorized) interference with the contractual relations of the
original parties. Theother concern with the judgment is Justice Carthy' s use of
quotations fromearlier cases that made reference to the "directing mind" of the
corporation and to the need for a separate identity of interest to support the
inducement claim. As discussed earlier, these concepts appear to be employed
bythe courts toexplainwhythe authorizedbreachofcontractbythe corporation
does not per se give rise to tortious liability on the part of the corporate agent
who made the breach decision.181 In that respect, these considerations are
conceptually redundantto an authority analysis, andcanprofitably bejettisoned .
Failing to do so willimply thatthey address someother unclear concern, andthat
will have the effect of extending the confusion indefinitely.

ThedecisioninADGA held out the prospect ofacoherentjurisprudencefor
claims ofinducing a breach of contract . 182 Its promise, however, maynot soon
be realized . Rather than building on the analysis, subsequent cases have been
back-sliding into confusion (apath dependence effect). This perhaps couldhave
been expected, given Justice Carthy's failure to explicitly reject some of the
earlier tests, and the references in his quoted material to other questionable
notions. Otherjudges also might not appreciate the significance of theADGA
analysis ormaybe reluctant to rejectthe earlier decisions oftheir colleagues . In
any event, anumber ofconfusions have continued into subsequentjudgments,
from the deprivation motive (dominant purpose), to directing minds and
piercing the Veil.183 It would be unfortunate, however, if the opportunity to
abate the existing confusion were lost.

179lbid. at 364. See also Lana InternationalLtd. v . MenascoAerospace Ltd. (2000),
190 D.L.R. (4th) 340 (Ont . C.A .) ; Unisys Canada Inc. . v . York Three Associates Inc.,
(2001), R.P.R. (3d) 138 (Ont . C.A.) .

1801bid. at 357.
181 See text at notes 142-60 supra .
182Consider the view expressed in Pryce v. Vuckovich, (2000) 144O.A.C. 256.
183 Consider Cavendish Promotions Inc . v. Tourism Industry Association ofPrince

Edward Island, [1998] P.E .I .J . 63 (P.E .I.S.C.) (Q.L .) ; Jade Agencies Ltd. v . Meadow's
Management Ltd., [1999] B .C .J . No . 214 (B.C .S .C .) (QL) ; Rafiki Properties Ltd. v.
Integrated Housing DevelopmentLtd. (1999), 45 B.L.R . (2d) 316 (B .C .S .C .) ; Balanyk v .
University ofToronto (1999), 1 C.P.R . (4th) 300 (Ont . Sup. Ct .) ; Simpson v. Consumers'
Association ofCanada (1999), 41 C.C.E.L. (2d) 179 (Ont . Gen. Div.) ; Squires v. Corner
Brook Pulp and Paper Ltd. (1999), 44 C.C.E.L . (2d) 246 (Nfld. C.A .); Meditrust
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We turn now to the recent Canadian cases dealing with other intentional
torts . We have left these cases to this point because a number of them have
incorporated some of the confusions found in the inducement cases . Until
recently, with one exception or diversion, the Canadian courts had faithfully
applied the main English authorities . 184 Recall that directors are personally
liable if they (1) actually participate in the tortious act or (2) procure its
commission . 185 Establishing eitherofthese possibilities, alongwith the elements
of the particular tort, is sufficient to make a director liable . In Morgan v .
Saskatchewan, Justice Tallis concisely summarized the English position as
follows :

So a director is not to be held liable merely because he is a director but may be liable
when he participates in or orders a tortious act and cannot escapepersonal liability by
asserting that his act was merely the act of the corporation. In other words, the
"corporate veil" isnotto be used asa shield to protect shareholders anddirectorswhen
they have been guilty ofwrongdoing. This approach is consistent with the notion that
everyone should be answerable for his tortious acts . 186

HealthcareInc . v. Shoppers DrugMart, (1999),1240 O.A.C . (Ont . C.A .), leave to appeal
dismissed, [1999] S.C.C.A . No . 530 (QL) ; Immocreek Cotp . v . Pretiosa Enterprises Ltd.
(2000),186 D.L.R . (4th) 36 (Ont. C.A .) ; Dodge v . KaneffHomes Inc ., [2000] O.J. No. 1455
(Ont . Sup . Ct .) (QL);1005633 Ontario Ltd . v . WinchesterArrns Ltd. (2000), 8 B.L.R. (3d)
176 (Ont. Sup . Ct.) ;Albayrakv. Nesbitt Burns Inc . (2000), 4 C.C.E.L . (3d) 78 (B.C.S.C . ) ;
Blacklaws v . Morrow (2000), 187 D.L.R . (4th) 614 (Alta. C.A .) ; 369413 Alberta Ltd. v.
Pocklington (2000), 194 D.L.R . (4th) 109 (Alta. C.A.) ; Thibeault v. Canadian Airlines
International Ltd., [2000] B.C .J . No. 1626 (B.C.S .C .) (QL) ; Morriss v . British Columbia,
[2001] B.C.J. No. 369 (B.C.S.C .) (QL) ; Zesta Engineering Ltd. v . Cloutier (2001), 7
C.C.E.L. (3d) 53 (Ont . Sup . Ct.);1174538 Ontario Ltd. v . Barzel, [2001] O.J . No . 580 (Ont.
Sup.Ct .) (QL) ; CityscapeRichmond Corp . v . Vanbots Construction Corp. (2001),8C.L.R .
196 (Ont.Sup. Ct .) ; KayAviationb.v . v . Rofé (2001), 202D.L.R . 683 (P.E.I. C.A.) ; 565486
Ontario Inc . v . Tristone Properties Inc. (2001), 54 O.R. (3d) 689 (Ont. Sup . Ct.) ; Unisys
Canada Inc . v. York Three Associates Inc., (2001), R.P.R . (3d) 138 (Ont. C.A.). As to the
personal liability ofshareholders, see Campbell . v . T. Nelson Canada, [2000] O.J . No . 670
(Ont . Sup. Ct .) (QL) ; Phasecom Systems Inc . v . CUC Broadcasting Ltd., [2001] O.J . No .
1950 (Ont. Sup . Ct .) (QL) . See also DeMarchi v . Reel Records & Tapes Ltd., [2001] O.J.
No. 846 (Ont . C.A .) (QL) .

1840mark Industries (1960) Ltd. v . Gouger Saw Chain Co . (1964), 45 C.P.R. 169
(Exch.) ; Alliance Tire andRubberCo . Ltd. v.Alliance Tire andRubber Co . ofCanadaLtd.
(1972),4 C.P.R . (2d) 106 (F.C.T.D .) ; Baslow v . Fabri Trak Canada Limited, [1980] 2 F.C.
238 (F.C.T.D .) ;BeaverSteelInc. v . Skylark VenturesLtd., [1983] B.C.J. No . 54 (B .C.S.C .)
(QL) ; AAA Royal Ambulance Service Ltd. v . Howes (1986), 48 Sask. R . 43 (Sask. Q.B .) ;
Hall-Chem Inc. v . Vulcan Packaging Inc . (1994), 12 B.L.R. (2d) 274 (Ont. Gen . Div .),
Parisian Fashions Ltd . v . Petrus (1996), 6 R.P.R . (3d) 219 (Alta . Q.B .) ; Craig v. North
ShoreHeli Logging Ltd. (1997), 34B.L.R. (2d) 119 (B .C.S.C .) . Riscoev. S All-Port Yacht
Sales Inc., [2001] O.J . No. 2456 (Ont . Sup . Ct.) (QL) .

185 Supra notes 115-20.
186(1985), 31 B.L.R . 173 at 180-81 (Sask. C.A .) .
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The one diversion from the English position (primarily but not exclusively in
cases of patent infringement), was the adoption of the Mentmore "wilful
participation" threshold for liability . 187

The traditional position has been challenged, if not altered, over the past
several years by the sporadic adoption ofthe confusions found in the inducing
breach context. Thejudges have, in this respect, complicated what hadbeen a
relatively straightforward jurisprudence. Consider, for example, the relevance
of the "piercing" idea . Note that Justice Tallis, in his remarks cited above,
denied that the issue ofpersonal liability had anything to do with the corporate
veil. That is the correct view . An example ofthe proper approach is also found
in the judgment of the British Columbia Court of Appeal in B.G. Preeco I
(Pacific Coast) Ltd. v. Bon StreetHoldings Ltd.,188 where directors were held
personally liable because they actually committed the fraudulent acts . Counsel
for the plaintiff had suggested that this could be characterized as a piercing of
the veil. The court rejected that view, instead finding adirect liability for fraud:
"Inmy view, the proper remedy is not to lift the corporate veil, but to award
damages for fraud against the individuals and the company that committed the
fraud".189 This wasforcefully reiteratedby Justice RouleauinShibamoto & Co.
v. Western Fish Producers, Inc . Estate (T.D.) : "With due respect to the
defendants, the issue of whether or not this is a proper case forthe lifting of the
corporate veil is completely irrelevant to the argument concerning the personal
liability ofMr. Nordmann.Inmy opinion, thedeterminationofMr. Nordmann' s
liability must be based upon the legal principle that an individual who directs
a tort to be committed is personally liable regardless of the fact that he is an
officer of the company for whose benefit the tort is executed".190 Then, in
Bakerview Trout Farm (1983) v . Petgus Holding Ltd., Justice Williamson
stated : "having found fraud, it is appropriate to make an award against Filis
personally. I reject counsel's suggestion this amounts to the legal sin ofpiercing
the corporateveil".191 Contrast this direct approach with the analysis in Island
Getaways Inc. v. Destinair Airlines Inc. where the court framed a claim of

187Exx: Visa International Service Association v. Visa Motel Corporation (1984), 1
C.P.R . (3d) 109 (B.C.C.A.) ; DictionnairesRobert Canada SCC v . Librairie Du Nomade
Inc. (1987), 16 C.P.R. (3d) 319 (F.C.T.D .) ; Windsurfing International Inc . v . Novaction
Sports Inc . (1987), 18 C.P.R. (3d) 230 (F.C.T.D .) ; Pater International Automotive
Franchising Inc . v . MisterMechanic Inc.(1989), 28 C.P.R. (3d) 308 (F.C.T.D.) ; Serel v.
3714870ntarioLtd., (1996),1800 .T.C.135 (Ont. Gen. Div.);NoracSystemsInternational
Inc . v. Prairie Systems and Equip. Ltd. (1997), 72 C.P.R . (3d) 303 (F.C.T.D .) ; Paula
LishmanLtd. v . EromRoche Inc. (1997), 72 C.P.R. (3d)214 (F.C.T.D .) ; CudworthDrilling
Ltd. v . MacDonald (1998),174 Sask . R. 225 (Bask. Q.B .), affd ., (2000), 207 Sask. R. 216
(C.A.) ; B.B. Bargoon's (1996) Corp . v. 744776 Ontario Inc ., (1998), 83 C.P.R. (3d) 225
(F.C.T.D .) .

188(1989), 43 B.L.R . 67 (B.C.C.A .) .
1891bid. at 79 .
190[199113 F.C . 214 at 236 (F.C.T.D.) .
191 [19961 B.C.J . No . 983 at para. 26 (B.C.S.C.) (QL) .
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fraudulent misrepresentation as a "piercing" issue.192 Justice Rutherford wasof
the view the defendant "is not entitled to the protection that the law affords to
companies and their agents by way of limited liability and the notion of the
corporateveil".193 This appeal to the piercing concept was simply unnecessary.
The defendant committed the tort and that by itself engaged personal liability.

Otherconfusions associatedwiththe inducement cases found theirway into
the international tort area . In 347154 Ontario Ltd. v. John GarayandAssociates
Ltd., a director was liable for conversion because he was the "directing mind"
of the corporation and it wassaid to be a proper case for piercing the veil . 194 In
Concord Construction Inc. v. Camara, the court decided that the director was
the "directing mind" and thathis fraudulent acts had induced his corporation to
breach its contract with the plaintiff.195 Thejudge ought simply to have found
the director liable for fraud, rather than trying to characterize the wrong as
inducing a breach ofcontract . Aclaimofconspiracy to engage in price-fixing
and bid-rigging was asserted in North York Branson Hospital v. Praxair
Canada I11C.196 Justice Cumming insisted that "to sustain a civil action against
the directing minds of corporations, there must be some allegation of conduct
on the part of those directing minds that is either tortious in itself or exhibits a
separate identity or interest from that of the corporations".197 It should be
obvious, however, that the "separate identity" argument can have no general
application in the context of intentional torts. It is clear that directors can be
jointly liable withthe corporation for the one tort. InHoarev. Tsapralis, Justice
Grounddealtwith adirector whohadorderedthedemolition ofabuilding . 198 That
act, in the circumstances, constituted the tort of waste, and the director should
have been held directly liable for procuring the commission of the tort . Justice
Ground, citing ScotiaMcLeod, nevertheless excused the director because there
wasno evidence thathe "was acting in his own interest as opposed to the interest
of the corporation, that he was acting outside the scope of his employment, or
in a manner inconsistent with the objects of, or interests of, [the
corporation]".199 As noted earlier, however, it is no excuse thatthe director was

192 (1996), 29 B.L.R. (2d) 298 (Ont. Gen. Div.) . See also Chenierv . Johnson (1964),
48 D.L.R . (2d) 380 (B.C.S.C .);Lewis v. Smith, [1991]0.J .No. 1992 (Ont. Gen.Div.) (QL) .
Consider 1175777 Ontario Ltd. v. Magna International Inc. (2001), 200D.L.R . (4th) 521
(Ont. C.A.) (liability of directors of parent corporation) .

1931bid. at 312.
194 (1996), 15 E.T.R . (2d) 79 (Ont. Gen. Div.). See also Baltimore Aircoil ofCanada

Inc. v. Process Cooling Systems Inc. (1993), 16 O.R. (3d) 324 (Ont . Gen. Div.), rev'd.
(1996), 30 O.R. (3d) 159 (C.A .) .

195 (1992), 4 C.L.R . (2d) 263 (Ont. Gen. Div.) .
196 (1998), 84 C.P.R. (3d) (Ont. Gen. Div.) . See also Normart Management Ltd. v.

West Hill Redevelopment Co. (1998), 155 D.L.R . (4th) 627 (Ont . C.A .) .
1971bid. at 21 .
198 (1997), 10 R.P.R. (3d) 89 (Ont . Gen. Div.) . See also Monogram Products Inc. v.

546332 Ontario Limited (1996), 27 O.R . (3d) 335 (Ont . Gen. Div.) .
1991bid. at 97 .
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acting in theinterestsofthecorporation.200Noris it correctin assessing director
liability (outside the inducement context) to consider whether directors acted
within the scope of their authority or "employment"2o 1 All of this obviously
extends the confusion.202 It is perhaps enough at this point to deprecate this
leakageoftheinducementconfusionsintothecases dealingwithotherintentional
torts and to express the hope that it will not continue .

Perhaps the most troubling feature of the Canadian jurisprudence on
intentionaltorts isthatitrepresents anentirely insularcollectionofdevelopments .
Courts in otherjurisdictions have not felt compelled to refashionthis area ofthe
law. The confusions that have afflicted the Canadian case law are generally not
found in the English, Australian andNew Zealand judgments. The traditional
position remains firmly in place in those countries. With respect to liability for
inducing'a breach of contract, the current view was succinctly expressed by
Master Kennedy-Grantin the New Zealand case of Cook Strait Skyferry Ltd. v.
Dennis Thompson International Ltd.203 According to the Master, -"a director
may be liable for procuring abreach of contract by thecompany ofwhichhe or
she is a director ifhe or she does not actbona fide or doesnot act withinthe scope
ofhis or her authority",204 There is no talkin these courts ofpiercing the veil or
of considerations such as a "dominant purpose" or a "separate identity of
interest"?05 Withrespect to otherintentional torts, thejudges are again committed
to the traditional position . The English judges appear to rely heavily on the
views expressed by Justice Slade in C. Evans and Sons Ltd. v. Spritebrand
Ltd. 206 The Australian courts rely on the English authorities to confirm that
directors are personally liable if they participate in or direct the tortious

200See text at note 178 supra.
201 See text at notes 147, 149 supra .

	

See also Paragon Controls Ltd. v . Valtek
International, [1998] A.J .No. 58 (Alta. C.A .)(QL) wherethecourtrejectedtheproposition
that directors are excused from liability for intentional torts (eg. conspiracy) if they are
acting within their authority.

202Query the analysis in Lapensee v . First Choice Industries Ltd. (1992), 46 C.P.R .
(3d) 115 (Ont . Gen. Div .) ;Davis v . FirstChoiceLtd., [1992] O.J. No. 1256 (Ont . Gen. Div.)
(QL) and Saratoga Utilities Ltd. v. Long, [1998] B.C .J. No. 772 (B.C .S.C .) (QL) .

203 [1993] 2N.Z.L.R. 72(H.C .). See also O'Brien v. Dawson (1941), 41 S.R . (N.S.W .)
295 (C.A.) ; Holding Oil Finance Inc . v. Marc Rich & Co. A. G., [1996] E.W.J. No . 3653
(C.A :) (QL) ; Hinds v . Uellendahl, (Sup . Ct., N. Terra, Aust.) (12 December 1995)
(unreported) .

2041bid. at 78 .
205The "justification" rationale discussed in some Canadian cases is attributed to

English sources. See Polimeni v. Danzinger (1995), 26 C.C.LT. (2d) 256 (Man. Q.B .) ;
Pace v . DelZotto (1996), 24 B .L.R. (2d) 263 (Ont. Gen. Div.) .

206 [1095] 2 AllE.R. 415 (C.A .) . See: Elite & PremiereLtd. v. Elite ModellingAgency
Ltd., [1996] E.W.J . No . 1297 (Ch.) (QL);MCARecordslnc . v. CharlyRecordsLtd., [1996]
E.W.J . No . 1306 (Ch.) (QL) ; FarmersBuildLtd. (InLiquidation) v . CarierBulkMaterials
HandlingLtd. , [1997] E.W.J. No . 1539 (Ch.) (QL) ;Springsteen v . FluteInternationalLtd.,
[1998] E.W.J. No . 4620 (Ch.) (QL) ;BBC Worldwide Ltd. v . Pally Screen Printing Ltd.,
[1998] E.W.J . No . 4508 (Ch.) (QL) ; DaidoAsia Japan Co . Ltd. v. Rothen, [2001] E.W.J.
No. 3997 (Ch.)(QL) .
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act207TheAustralian courts have also explicitly rejectedthe Mentmore "wilful
participation" test.208None ofthese courts have been tempted to adopt the new
tests orapproaches foundin some ofthe recentCanadian cases209 In the result,
anditis indeedquite stark, thereis a wide divergence between thejurisprudence
of these countries and that of Canada .

B. Negligence

We temporarily suspended our historical review of the negligence cases at
that point (the 1980's) when theCanadian cases oninducing a breach ofcontract
began to reshape the jurisprudence on intentional torts . At that time, in the
negligence area, the duty ofcare owed by directors to theircorporation was still
predicated on Justice Romer's summary of the law in Re City Equitable Fire
Insurance Company, Limited.210 Although thejudges continued to assert the
supposed distinction between gross and ordinary negligence, the justification
for the higher standard remained unclear.211 As for the duty of care directors
owed to third parties, the cases indicated that directors were subject to the
ordinary application of the general negligence ("neighbour") principle 212
Sincethattime, in both instances, the law has shifted . We will first consider the
cases dealing with the duty of care owed to the corporation.

207 Kalamazoo (Aust)PtyLtd. v. CompactBusiness SystemsPryLtd. (1985), 84F.L.R.
101(Qld. S.C .) ;G.M. (North Melbourne) Holdings Pry Ltd. v. YoungKellyPty Ltd., (F.C .
Aust., Viet. Dist.) (May 27,1986) ;Australasian Performing Right Association Limitedv.
Valamo Pty Limited (1990), 18 I.P.R . 216 (F.C .) ; Martin Engineering Co. v. Nicaro
Holdings Pty Ltd. (1991), 100 A.L.R . 358 (F.C .) ; Microsoft Corporation v. Auschina
Polaris Pty Ltd. (1996), 142 A.L.R. 111 (F.C.) ; Kimberly-Clark Australia Pty Limited v.
AricoTradingInternationalPtyLimited(1998),42I .P.R.111(F.C .);HenleyArchPtyLtd.
v. Clarendon Homes (Aust) Pty Ltd., (F .C . Aust., Viet. Dist.) (July 24, 1998) . Query the
judgment ofLee J . in King v. Milpurrurru (1996),136 A.L.R . 327 (F.C .), Private Parking
Services (Vic) Pty Ltd. v. Huggard, [1996] Aust. Torts Reports 81-396 (S.C . Vic .) ; where
he appears to predicate liability to third parties on a director's breach of duty to the
corporation.

20sMicrosofCorporationv.AuschinaPolaris PtyLtd. (1996),142A.L.R.111(F.C .) ;
HenleyArch PtyLtd . v. Clarendon Homes (Aust)PtyLtd., (F.C . Aust. Viet . Dist .) (July24,
1998) . Cf. Kingv.Milpurrurru (1996),136A.L.R . 327 (F.C .), where Beazley J. expressed
his preference for the Mentmore test.

209Considerwhether it is anewconfusiontoextendthe "assumption ofresponsibility"
analysis applied in negligence cases to intentional torts . See text at notes 272-276 infra.

210[192511 Ch. 407 .
211 See, forexample, Multinational Gasand Petrochemical Co. v.Multinational Gas

and Petrochemical Services Ltd., [198312 All E.R . 563 at 587 (C.A .) ("[the distinction
between negligence and gross negligence amounting to misfeasance] must, I apprehend,
lie in the state of mind of the director.") ; KuwaitAsia Bank E.C. v. National Mutual Life
Nominees Ltd., [1991] 1 A.C . 187 at 221 (H.L .) ("[directors owed] duty to perform their
duties as directors without gross negligence") .

212See text at notes 93-101 supra.
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(1) Duty of Care Owed to the Corporation

As noted, Justice Romer'sjudgmentremainedauthoritative throughoutthe
Commonwealth for most of the twentieth century. Consequently, the standard
ofcare expected ofdirectors continued to be low. That appears to have changed
somewhat in recent years. A few judgments suggest that there has been a
perceptible judicial elevation of the common law standard .213 It would seem,
for example, that directors will nowbe liable iftheir failure to keep themselves
appropriatelyinformedofcorporate affairs contributed to theloss. Forthe most
part, however, recent change has involved statutory redefinition of the duty of
care . Some attempts atgeneralredefinition,itshouldbenoted, wereunsuccessful .
Onesuch attempt was the 1971 recommendation of the Dickerson committee
to elevate the standard of care 214 Therecommended wording was that every
director shall "exercise the care, diligence and skill of a reasonably prudent
person".215 According to the committee:

The formulation of the duty of care, diligence and skill owed by directors represents
an attempt to upgrade the standard presently required ofthem . The principalchange
here is that whereas at present the law seems to be that a director is only required to
demonstrate the degree of care, skill and diligence that couldreasonably be expected
fromhim, having regard to his knowledge and experience -ReCity Equitable Fire
Insurance Co. [1925] Ch. 425-under s. 9.19(1)(b) he is required to conform to the
standard of a reasonably prudent man. Recent experience has demonstrated howlow
the prevailing legal standard of care for directors is, and we have sought to raise it
significantly216

Theproposed upgrade proved to be unacceptable to powerful interest groups,
however, and the final provision was redrafted (ambiguously) to require
directors to "exercise the care, diligence and skill that a reasonably prudent
person would exercise in comparable circumstances�.217 The subsequent
understanding of the altered provision in some quarters was that it no longer

213Exx. Daniels v. Anderson (1995), 37 N.S.W.L.R . 438 (C.A.) ; State of South
Australia v. Clark (1996), 19 A.C.S.R. 606 (S.C .S.A .) ; Soper v. Canada (1997), 149
D.L.R. (4th) 297 (F.C.A .) . See also Re Australasian Venezolana PtyLtd. (1962), 4F.L.R.
60 (S.C . Aust. Cap. Terr.) ; Distribulite Ltd. v. Toronto Board ofEducation Staff Credit
Union Ltd. (1987), 62 O.R . (2d) 225 (Ont . H.C .).

214Dickerson et al., Proposals foraNewBusiness Corporations Lawfor Canada
(Ottawa: Information Canada, 1971). For an account of earlier reform proposals in
England, see the Law Commission Consultation Paper No. 153 (Company Directors),
supra note 50, Part 13 and theWhite Paper on The ConductofCompanyDirectors, (Cmnd.
7037) . For the Australian experience, see P. Redmond, "The Reform ofDirectors' Duties"
(1991)15 U.N.S.W.L .J . 86. See alsothe discussion inSoper v. Canada(1997),149D.L.R.
(4th) 297 (F.C.A .), of the earlier attempt to upgrade the Ontario standard . See also Byrne
v. Baker, [1964] V.R. 443 (Vic . S.C.) .

215Ibid. Vol. 11 at 74 (para. 9.19(1)(b)) .
216Ibid. Vol. I at 83 (para. 242) .
217 C.B.C.A ., R.S ., 1985, c. C.44, see 122(1)(b) .
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represented or implied a significant departure from the traditional subjective
common law standard . 22 I8

Otherrecentreform effortshavebeen more successful . Statutory redefinition
forparticularpurposes (taxation, wrongful trading, disqualification), forexample,
has been achieved . English, 2219 Australian220 and Canadian 221 statutory
provisions have been recognized as elevating the standard of care for specific
purposes, albeit sometimes only marginally. More significantly . the statutory
developments in England have had a further effect in that they have provided
the foundation for whatis thought by some to be an overtjudicial reconstruction
ofthe common law standard . Significant change, in this respect, only occurred
with the enactment ofThe Insolvency Act 1986222 and TheCompanyDirectors
Disqualification Act 1986.223 In dealing with wrongful trading, the former
statute replaced the common law standard of care with a combined objective/
subjective standard224 The latter statute, disqualified directors who were unfit,
including unfitness by reason of incompetence .22s It was generally understood

21SSoper v. Canada (1997), 149 D.L.R . (4th) 297 at 313 (F.C.A .) ("I am in general
agreement with that assessment [that the provision established only a slightly more onerous
regimethan previouslyexistedandonethatretainsmuchof its original, subjectivecharacter]").
Others insist that thestandard was changedfromasubjectiveto an objective one. See Canada
BusinessCorporationsActDiscussionPaper:Directors 'Liability (Ottawa:Industry Canada,
1995), at4 ("The standard ofcare was increased by theCBCA in 1975 from the common law
subjective standard to an objective, reasonable person standard."). Consider, Blair v.
ConsolidatedEnfield Corp. (1995), 128 D.L.R . (4th) 73 (S.C.C .) .

219See notes 222-39 infra .
220Comnionvi,ealtli Baizk ofAustralia v . Friedrich (1991), 5 A.C.S.R. 115 (Vic . S.C .) ;

Morley v. Statewide Tobacco ServicesLtd., [1993] 1 V.R . 423 (C.A .) ;Standard Chartered
Batik ofAustralia Ltd . v . Antico (1995), 38 N.S.W.L.R . 290 (S.C.) ; Metropolitan Fire
Systems Pty Ltd. v. Miller; (1997), 23 A.C.S.R . 699 (F.C ., N.S.W .) (25 June 1997)
(unreported) ; Macgregor v . Australian Securities Commission, (1997) (Admin . Appeals
Tribunal,Gen . Admin. Div.)(25June 1997) (unreported) ;Australian Securities Conunission
v . Donovan, [1998] 986 F.C.A. (August 20, 1998) .

221 Grindrod & District Credit Union v . Cumis Insurance Society, hrc., [1985] B.C.J .
No . 2229 (B.C.C.A .) (QL) ; Merson v . M.N.R. (1988), 89 D.T.C . 22 (T.C.C .) ; Soper v .
Canada (1997), 149 D.L.R . (4th) 297 (F.C.A .) .

222 34-35 Eliz .11, c . 45 . For a summary account ofthe difference between sections 212
and 214 ofthe InsolvencyAct 1986,seeCohen v . Selby, [2000] E.W.J . No. 6521(C.A .) (QL) .

223 34-35 Eliz .11, c . 46.
224Sec . 214(4) of the Act is as follows :
[T]he facts which a director ofacompany ought to knowor ascertain, the conclusions
which he ought to reach and the steps which he ought to take are those which would
be known or ascertained, or reached or taken, by reasonable diligent persons having
both-
(a)

	

the general knowledge, skill and experience that may reasonably be expected of
a person carrying out the same functions as are carried out by that director in
relation to the company, and

(b)

	

the general knowledge, skill and experience that that director has .
225See S . Griffin, Personal Liability and Disqualification of Company Directors

(Oxford: Hart Publishing, 1999) c . 7 .
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that the new provisions were intended to protect the public by raising the
standard of conduct required of directors.226

Commentators have taken the view that the new legislation provided the
impetus andfoundation for a general judicial reconsideration and redefinition
of the common lawstandard ofcare .227 They identify Hoffman, J. as the judge
largely responsible for triggering the change . Although he had expressed
traditionalviewsin an earliercase,228 herelied on thenewlegislation toredefine
the standard, first in Norman v . Theodore Goddard,229 and again in Re D'Jan
of London. 230 In the Norman case, he simply accepted the submission of
counsel that the objective test in the Insolvency Act was an accurate statement
of the common law duty . Then, two years later, in Re D'Jan ofLondon, he
explicitly concluded that, in his view, "the duty of care owed by a director at
common law is accurately stated in s. 214(4) of the Insolvency Act 1986".23r

It is not in fact clear, however, thatHoffman, J. appreciated thathe was altering
the common law standard, or that today he would agree that it is necessary to
do so.232 Nevertheless, hisjudgment has been taken to support anewcommon
law threshold of care for directors.

The new statutory provisions, within their scopeof operation, have in fact
producedchangesin the standard ofcarein certainrespects . In the disqualification
context, a number of propositions have emerged. As in the personal liability
cases, directors cannot be disqualified for "commercial misjudgment",233 or
for properly relying on others .234They will be disqualified, however, for
neglecting or ignoring their duties .235 It is no longer acceptable for directors to
be nominal directors or figureheads. They must inform themselves about the
affairs of the corporation. It has also been established that directors may be
found unfit where they fail to file records andreturns or produce (or read and

226Re Barings plc ; Secretary for Trade v. Baker, [1999] 1 B.C.L.C. 433 (Ch.) ; Re
Landhurst Leasing plc, [1999] 1 B.C.L.C. 286 (Ch.) .

227 Griffin,supranote 225 at 27-28; E. Ferran, CompanyLaw and Corporate Finance
(Oxford: Oxford University Press, 1999) at 216-17 ; A. Walters, "Directors Duties: The
Impact oftheCompanyDirectors DisqualificationAct 1986" (2000) 21 Comp . Lawy . 110;
P. Loose,M. Griffiths&D. Impey, The Company Director.Powers, DutiesandLiabilities,
8th ed . (Bristol: Jordans, 2000) at 152-53 .

228Re Dawson Print Group Ltd., [1987] B.C.L.C. 601 (Ch).
229[1991] B.C.L.C . 1028 (Ch.) .
230[199411 B.C.L.C . 561 (Ch.) .
231 Ibid. at 563.
232See Lord Hoffmann's remarks on the occasion of the fourth Sainer Lecture,

published at (1997) 18 Comp. Lawy. 194.
233Re Lo-Line Electric MotorsLtd., [1988] &C.L.C . 698 (Ch.) ; Re CUFittingsLtd.,

[1989] B.C.L.C . 556 (Ch.) .
234Norman v. Theodore Goddard, [1991] B.C.L.C. 1028 (Ch.) .
235ReParkHouse PropertiesLtd., [1997] 2B.C.L.C. 530 (Ch.) ; Re WestmidPacking

Services Ltd., [199812Al1E.R.124 (C.A.) ;ReKaytecInternationalplc., [199912B.C.L.C .
351 (C.A .) ; Re Galeforce Pleating Co. Ltd., [1999] 2 B.C.L.C . 704 (Ch.) .
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understand) accounts . 236 These latter propositions, it should be apparent,
represent a departure from the older liability cases and possibly would be of
considerable significance when negligence of that kind constitutes the basis for
a common law claim for damages against directors personally .

Two other aspects of the disqualification cases are important for their
reflection or replication of earlierjudicial analyses . One feature is the adoption of
ahighnegligencethresholdfordisqualification .Insomeoftheearlydisqualification
cases, the judges asserted a requirement for "gross" incompetence237 In later
cases, this became a requirement for a "serious", "high" or "marked" degree of
incompetence.23b No clearjustification was offered for this liability threshold for
some time . Recently, however, in Re Barings plc, Jonathan Parker, J . stated the
"reasonfor thatisthe serious nature ofthe disqualification order, including thefact
that . . . the order will prevent the respondent being concerned in the management
ofany company" .239 This wouldseem tobe aweak rationale, however, giventhat
a disqualification order is intended, once serious misconduct is established, to
achieve that very result (ie . remove the director from management) .

The second feature is the routine reference in the cases to the need to
disqualify directors in order to discourage abuse of the privilege of limited
liability . 240 In Secretary ofState v. Ettinger,forexample, Nicholls, V.C . stated:

Limited liability is a valuable tool in the promotion oftrade and business, but it must
notbe misused . Those who make use of limited liability mustdo so with aproper sense
of responsibility . The directors' disqualification procedure is an important sanction
introduced by Parliament to raise standards in this regard . Those who take advantage
of limited liability must conduct their companies with due regard to the ordinary
standards of commercial morality . 241

In Secretary ofState v. Gray, Neill, L.J . insistedthat those "who trade under the
regime of limited liability and who avail themselves of the privileges of that
regime, must accept the standards ofprobity and competence to which the law
requires company directors to conform" . 242 The assumption these and other

236Re CladroseLtd., [19901 B.C.L.C . 204 (Ch . ) ; Secretary ofState v. Ettinger, [19931
B.C.L.C. 896 (C.A .) ; Re Firedart Ltd., [1994] 2 B.C.L.C . 340 (Ch .) ; Re Continental
Assurance Co. ofLondon plc, [1997] 1 B.C.L.C . 48 (Ch .).

237Re Dawson Print Group Ltd., [1987] B.C.L.C . 601 (Ch .) ; Re Lo-Litre Electric
Motors Ltd., [1988] B .C.L.C . 698 (Ch .).

238Re Sevenoaks Stationers (Retail) Ltd., [1991] 3 All E.R. 578 (C.A.) ; Re Barings
plc, [1999] 1 B.C.L.C . 433 (Ch .) .

239 [199911 B.C.L.C . 433 at 484 (Ch .) .
240 See, for example, Re Stanford Services Ltd., [19871 B.C.L.C . 607 (Ch.) ; Re

Westrnid Packing Services Ltd., [1998] 2 All E.R . 124 (C.A.) .
241 [19931 B.C.L.C . 896 at 899 (C.A .) .
242 [199511 B .C.L.C . 276 at 289 (C.A.) .
243See text at notes 2-33 supra.
244Lavv Commission Consultation Paper No . 153 (Company Directors), supra note 50 .
245 S . Deakin & A . Hughes, Directors' Duties : EmpiricalFindings, Report to the Law

Commissions, ESRC Centre for Business Research, University of Cambridge, 1999.
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judges seem to be operating under is that directors have a statutory limited
liabilityakinto thatofshareholders .As wehaveseen, that is simply incorrect243

Themostrecent developmentrelating to the duty of care that directors owe
to their corporateprincipals is the EnglishLaw Commission consultation paper
on directors duties.244 The Commission is contemplating a general statutory
redefinition of the standard ofcare . In the consultation paper, the Commission
briefly reviewed a few cases and then canvassed what it understood were the
advantages and disadvantages ofpossiblealternatives tothe traditional common
law standard ofcare. No specificrecommendations weremade. TheCommission
instead undertook to conduct empirical research on the issue. That research,
consisting primarily of a survey of the views of directors, was published in a
1999 report.245 Respondents to the survey favored replacing the traditional
common law standard with a combined objective/subjective alternative . 46

This kind of "preference" data, however, is of limited utility . Theissue of the
standard of care is oneofpublic policy, and not one simply for the directors to
determine for themselves . It is for the relevant community to set the default
liability terms upon which individuals mayserve as directors. The issue, once
again, is whether directors should be treated differently from all other actors
with respect to their tort liability exposure .

(2) Duty of Care Owed to Third Parties .

By the late 1980's, it could fairly be concluded that the "neighbour"
principle (itself a developing concept) determined whether a director owed a
duty ofcare to a thirdparty.247 Theonly significant qualification of this liability
involved a parallel development on the question of the recovery of economic
loss . Courts across theCommonwealthhadexpressed concerns with negligence
claims by third parties for economic loss . In Hedley Byrne & Co. Ltd. v. Heller
&PartnersLtd., theHouseofLordshadacceptedthe possibility ofrecoveryfor
economic loss for negligent misstatement.248 After a good deal of judicial
discussion in the years following the decision,249 the House concluded in
Henderson v. Merrett Syndicates Ltd. that economic loss was recoverable if
therehadbeen an "assumption ofresponsibility"25oAccording to Lord Goff,

246The authors of the survey, ibid. (see Table 14) framed this alternative as follows:
"[A] director would owe the company a duty to exercise the care, skillanddiligence which
would be exercised in the same circumstances by a reasonable person having both the
knowledge and experience that might be reasonably expected of a person in the same
position as a director, and the knowledge and experience which that director had."

247See text at notes 93-101 supra and cases at note 269 infra. Consider Aird v.
HarmonyHouse ofKirkland Lake, [2001] O.J. No. 2988 (Ont. Sup. Ct.) (QL) .

248 [196312 All E.R . 575 (H.L .) ; Cf. Derry v. Peek (1889), 14 A.C. 337 (H.L.).
249 See Murphy v. BrentwoodDistrict Council, [1990] 2 AllE.R. 908 (H.L.) ; Caparo

Industriesplcv. Dickman, [1990] 1 AllE.R. 568 (H.L.) .
250 [199413 All E.R . 506 (H.L .) .
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HedleyByrne had "established that, incertaincircumstances, a duty ofcare may
exist in respect of words as well as deeds, and further that liability may arise in
negligence inrespect ofpure economic loss which is notparasiticupon physical
damage".251Therationale offered by Lord Goff was that"the concept provides
its ownexplanation whythere is no problem in cases ofthis kind about liability
for pure economic loss ; for if a person assumes responsibility to another in
respect of certain services, there is no reason whyhe should not be held liable
in damages for that other in respect of economic loss which flows from the
negligent performance ofthese services"252 A few years later, in Williams v .
Natural Life Health Foods Ltd., the House of Lords specifically confirmed the
application to directors ofthe "assumption of responsibility" test for third party
economic loss claims in negligence253

The decision in Williams was not unexpected. It was only a specific
application ofthe general principle confirmed in Henderson . The decision had
also been anticipated by anumber ofearlier cases arising in otherjurisdictions.
In Kuwait Asia Bank E.C. v . National Mutual Life Nominees Ltd., a Privy
Council case out of New Zealand, Lord Lowry observed that "although
directors are not liable as such to creditors of the company, a director may by
agreement or representation assume a special duty to a creditor of the
company" .254 That same possibility was recognized in the Scottish case of
Nordic OilServicesLtd. v . Berman255 Ofparticular significance, however, was
the decision of the New Zealand Court of Appeal in Trevor Ivory Ltd. v.
Anderson256 Although the analysis in that case is flawed in a number of
respects,257 the court did clearly accept that the test for the recovery of loss

25IIbid. at 518.
2521bid. at 521 .
253[199811 W.L.R. 830 (H.L .) . See also Burns v. Shuttlehurst Ltd., [1999] 2 All E.R .

27 (C.A.);Hanible FisheriesLtd.v.L. Gardner&SonsLtd., [1998] E.W.J.No . 3530 (C.A.)
(QL) .

254[199111 A.C . 187 at 219 (P.C .).
255 [1993] S.L.T. 1164 (Ct. Sess .) .
256[199212N.Z.L.R . 517 (C.A.) .
257Concernswith theanalysis in thecaseinclude(1) JusticeCooke's facilediscounting

of several earlier cases, (2) his misguided view (ibid. at 523) that it "behoves the Courts to
avoid imposing on the owner of one-man company a personal duty of care which would
erode the limited liability and separate identity principles associated with the names of
Salomon andLee", (3) his view (sharedbyJustice Hardie Boys) that attributionof the acts
of directors to the corporation meant that primafacie only the corporation shouldbe liable
and (4) his suggestion that incorporation per se amounts to an effective unilateral
declaration of limited liability with respect to personal tort liability exposure. See the
critical comments of D. Wishart, "Anthropomorphism Rampant: Rounding Up Executive
Directors' Liability" [1993]N.Z.L.J.175 and "The Personal Liability ofDirectors in Tort"
supra note 135 ; G. Fridman, "Personal Tort Liability of Company Directors" (1992) 5
C.L.R. 41 ; G. Shapira, "Liability ofCorporateAgents : Williams v. NaturalLifeLtd. in the
House ofLords" supra note 124; P. Watts, "The Company's Alter Ego-A Parvenu and
Imposter in Private Law" [2000] N.Z.L.R. 137 and "The Company's Alter Ego-An
Imposter in Private Law" supra note 135.
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caused by negligent directors was whether there had been an "assumption of
responsibility." In Williams, in any event, the application ofthe assumption of
responsibility test was apparently not in dispute. Speaking for a unanimous
House, Lord Steyn stated that:

It is clear, and accepted by counsel on both sides, that the governing principles are
stated in the leading speech of Lord Goff of Chieveley in Henderson v. Merrett
Syndicates Ltd. [1995] 2 A.C . 145 . First, in Henderson's case it was settled that the
assumptionofresponsibilityprinciple enunciatedinHedleyByrne & Co.Ltd. v. Heller
& Partners Ltd. [1964] A.C. 465 is not confined to statements but may apply to any
assumption ofresponsibility forthe provision ofservices .TheextendedHedleyByrne
principle is the rationalization or technique adopted by English law to provide a
remedy for the recovery of damages in respect of economic loss caused by the
negligent performance of services 258

This is not the place to evaluate the Williams decision259 The question of the
recoverability of pure economic loss is a general one in tort law. Whether or to
what extentsuchloss should berecoverable is apolicyissueofwide scope . 260 In

258[1998] 1 W.L.R. 830 at 834 (H.L .) .
259One ancillary aspectofthe judgment must, however, be mentioned . Lord Steyn's

obiter comments negating thejointtortfeasor characterizationrequire clarification in view
of, among other things, the common understanding thatthe vicarious liability ofprincipals
makesthemjoint tortfeasors withtheir agents . See TheKoursk, [1924] P.140 ;NewZealand
Guardian Trust Co. Ltd. v . Brooks, [1995] 1 W.L.R. 96 (P.C.) . See also J. Lowry & R.
Edmunds, "Personal Liability of Company Directors" (1998) 77 Can. Bar Rev . 467 .

260The argumentmost commonly offeredto restrict recovery ofeconomic loss is that
of "indeterminate" exposure. According to Justice Cardozo in Ultramares Corporation v .
Touche, 174 N.E. 441 at 444 (NY App 1931), the mischief would be "liability in an
indeterminate amount for anindeterminate time to an indeterminate class." This concern,
however, is of little real significance for at least three reasons . First, the objection is
essentially that quantum, time and class are unpredictable or open-ended . This may be so
in limited respects at any particular point in time and from time to time . The concern,
however,evaporates atthe samerate the law isclarifiedorgivengreaterdefinition.Inother
words, the indeterminancy concern has no significant implication for the content of the
legal regime (eg . the determination of the boundaries of the class). The extent to which
recovery for the negligent infliction ofeconomic loss should be permitted is a questionof
content. The secondreason is that, before the fact, every loss is an indeterminate one, both
intermsofinitial damage andimpactovertime.Different people suffer differentlosses and
suffer losses differently . The quantification of the actual loss (after applying general
causation and remoteness limitations) must await the crystallization (actual or projected)
of the particular damage caused by the tortious conduct . That sort of indeterminancy is
unavoidable. Thirdly, the law has established general quantum and temporal caps on
liability . Quantum is capped at the level ofpersonal bankruptcy (in practical operation, a
relatively generous second chance) and time is capped by limitation periods . These caps
operatetolimit liability inhundreds ofthousandsofinstances everyyear. Theindeterminancy
concern, for these and other reasons, is largely an empty one . It may be added thatjudges
appear to be relatively comfortable in dismissing or discounting the indeterminancy
concern on the facts . See RivtowMarineLtd. v . WashingtonIron Works, (1973), 40 D.L.R.
(3d) 530 (S .C.C .) ; Smith v. Eric S. Bush (a firm), [198912 All E.R. 514 (H.L.); Hercules
Managements Ltd. v . Ernst & Young (1997), 146 D.L.R . (4th) 577 (S.C.C .) ; NBD Bank,
Canada v . Dofasco Inc . (1999), 181 D.L.R. (4th) 37 (Ont . C.A.), leave to appeal refd .
(2000), 183 D.L.R . (4th) vii (S.C.C .) .
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the particular case of directors, there does not appear to be anything about their
circumstances that would maketheir stake in the matterdistinct fromthat of any
other actor,261 Their liability in this respect will therefore be determined by the
general considerations brought to bear on the issue in that wider discussion.

A number of observations are nevertheless in order with respect to this
development . The first is that the assumption of responsibility test is applied
only to negligence claims for pure economic 1088.262 The courts have explicitly
denied its application to claims for economic loss associated with personal
injury or damage to property . 2263 It is said, with a confidence that belies the
controversy associated with the issue, that the "infliction of physical injury to
the person or property of another universally requires to be justified . The
causing of economic loss does not" .264 Presumably, therefore, these
circumstances (injury to person or property) will continue tobe governedby the
traditional "neighbour" test of duty . The second observation is that, due to the
aforementioned fragmentation of the law and other substantive concerns, the
reception of the assumption of responsibility test in some cases has been
equivocal or critical . Both the generalquestion ofrecovering forpure economic
loss and the specific question of the appropriateness of the assumption of
responsibility test remain controversial in England.265 Given this reaction, it
may well be that the assumption of responsibility notion is not the final answer
to the economic loss question . For the moment, however, itis the formal English
position in so far as directors are concerned .

In Canada, although the courts are also struggling with the economic loss
question,266 they seem oblivious to the English developments relating to

26IA point that appears to be conceded by Lord Steyn (supra note 258 at 835) .
262Some commentators seem to assume that the Williams decision is of general

application, rather than only to claims of economic loss . See R. Grantham & C . Rickett,
"Directors' `Tortious' Liability : Contract, TortorCompanyLaw?" (1999) 62Mod. L. Rev .
133 ; S . Griffin, "Company Director's Personal Liability in Tort" (1999) 115 L.Q.R . 36 .

z63MLrrphy v. Brentwood District Council, [1990] 2 All E.R. 908 (H.L .) ; Mobil Oil
Hong Kong Ltd. v. Hang Kong UnitedDockyards Ltd., [1991] 1 Lloyd's L.R. 309 (P.C .) ;
Bellefreld ComputerServices Ltd. v. E. Turner &SonsLtd., [2000] E.W.J . No . 320 (C.A .)
(QL) .

264Murplry v. BrentwoodDistrict Council, [1990] 2 All E.R . 908 at 934 (H.L .). See
alsoMobil Oil Hong Kong Ltd. v. Hong Kong UnitedDockyardsLtd., [1991] 1 Lloyds L.R .
309at328-29 (P.C .) ("Inmost claims inrespect ofphysicaldamageto property thequestion
ofthe existence ofa duty ofcare does notgiverise to anyproblem, because it is self-evident
that such a duty exists and the contrary view is unarguable.")

265Consider Bellefreld Computer Services Ltd. v. E. Turner & Sons Ltd., [2000]
E.W.J . No . 320 (C.A .) (QL) ; Merrett v. Babb, [200113 W.L.R . 1 (C.A .); Parkinson v. St.
James and Seacroft University Hospital NHSTrust, [2001] E.W.J. No . 1761 (C.A.) (QL) .
See also the earlier critical comments in Smith v. Eric S. Bush (a firm), [1989] 2 All E.R .
514 (H.L.) ; Caparo Industries plc v. Dickman, [199011 All E.R . 568 (H.L .).

266See Hercules Managements Ltd. v. Ernst & Young (1997), 146 D.L.R . (4th) 577
(S.C.C .) ; Martel Building Ltd. v. Canada (2000), 193 D.L.R. (4th) 1 (S.C.C,) ; Black-laws
v. Morrow (2000), 187 D.L.R . (4th) 614 (Alta . C.A.) .
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director liability for negligence claims by third parties . 267 Specifically, the
Williams case has yet to have a discernable impact . 268 The Canadian cases are
a mixed bag in terms of cogent analysis. While there are cases that apply the
standard "neighbour" analysis,269 there are several others that are infected with
some of the confusions generated in the intentional tort cases .270 There is no
reason for this other than that the Canadian jurisprudence has become so
muddled by theseubiquitous confusions thatitis difficult forjudges andcounsel
to find clarity even with a great deal of effort. One consequence may be that
counsel will simply adoptother means (eg . the oppression remedy)271 to frame
and pursue questions of director liability .

There is one other English development that is conveniently discussed at
thisjuncture . Itis anissue respectingliability forintentional torts . Itis addressed
here because it involves the potential scope of application of the "assumption
ofresponsibility" test considered above in the negligence context . In Standard
Chartered Bank v. Pakistan National Shipping Corporation (No. 2), it was
found as afact thatadirector had orchestrated the fraudulenttendering offalsely
dated bills of lading .272 Normally a finding of direct involvement in the

267It may be that Canadian courts have simply ignored the English developments
because of the controversy or because of the different Canadian approach to negligence
claims . Canadian courts have continuously applied the two-fold test in Anns v . Merton
London Borough, [197712 All E.R . 492 (H.L .) . See NBD Bank, Canada v. Dofasco Inc .
(1999), 181 D.L.R. (4th) 37 (Ont. C.A .), leave to appeal refd. (2000), 183 D.L.R. (4th) vii
(S.C.C .) . Cooperv . Hobart (2001), 206 D.L.R. (4th) 195 (S .C.C .) .

268The decision has been cited in very few of the numerous Canadian cases . See
MillgateFinancialCorp . v . B.F. RealtyHoldingsLtd. (1998), 28 C.P.C . (4th) 72 (Ont . Gen.
Div .) .

269Medinav . DanburySales (1971) Ltd., [1991] O.J.No. 2225 (Ont. Gen . Div.) (QL) ;
Hall-Chem Inc. v . Vulcan Packaging Inc . (19-94), 12 B.L.R . (2d) 274 (Ont. Gen. Div.) ;
British Columbia v . R.B.O . Architecture Inc . (1994:),-)7 C.P.C . (3d) 80 (B.C.C.A.) ; Nairne
v. Wagon WheelRanchLtd., [1995] O.J . No . 1234 (Ont. Gen . Div.) (QL), affd. [1998] O.J.
No. 533 (Ont . C.A .) (QL) ; NBD Bank, Canada v . Dofasco Inc . (1999), 181 D.L.R . (4th)
37 (Ont . C.A .), leave to appeal ref'd . (2000), 183 D.L.R. (4th) vii (S.C.C .) ; Anger v.
Berkshire Investment Group Inc., [2001] O.A.C . 301 .

2?oLeon Kentridge Associates v. Save Toronto's Official Plan Inc., [1990] O.J. No.
488 (Ont . Dist . Ct.) (QL) ; Hopwood v . 927463 Ontario Ltd., [1995] O.J . No . 3184 (Ont.
Gen . Div .) (QL) ; Highberm Holdings Inc. v . Ronzino, [1994] O.J . No . 2035 (Ont . Gen.
Div .) (QL) ; Power ContractingInc . v . Falby, (1995), 20 C.L.R. (2d) 100 (Ont. Gen . Div.) ;
ScotiaMcLeod v. Peoples Jewellers Limited (1995), 129 D.L.R . (4th) 711 (Ont. C.A .) ;
McKinlay TransportLtd. v .Motor TransportIndustrialRelationsBureauofOntario (Inc .),
(1996), 96 C.L.L.C. 210 (Ont. Gen . Div.); Toronto Dominion Bank v. Alfred, (1996), 28
C.L.R . (2d) 163 (Ont . Gen. Div .) ; Rushton v. CondominiumPlanNo. 8820668, (1997) 202
A.R . 299 (Alto. Q.B.). See also MacEwenPetroleumInc. v . Petro-Canada, [2001] O.J. No .
2362 (Ont. Sup . Ct.) (QL) .

271ConsiderBuddv . Gentra(1998), 43 B.L.R. (2d)27 (Ont. C.A.);American Reserve
Energy Corp . v.McDorman (1999), 48 B.L.R . (2d) 167 (Nfld. S.C .) ; Comtrade Petroleum
Inc . v. Ziering, [2001] O.T.C . 555 (Ont . Sup . CQ.

272 [2000] 1 Lloyd's L.R. 218 (C.A .) .
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fraudulent act would have resulted in personal liability for the director . 273 The
Court of Appeal, however, concluded that because the director made the
fraudulent representations on behalf of the corporation, only the corporation
could be liable. That reasoning, it should now be appreciated, is simply
mistaken . On the authorities, the fact that an act is authorized does not excuse
(outsidetheinducement context) thepersonaltortresponsibility ofadirector.274

Of more significance to the immediate discussion is that Justice Aldous
went onto insist that the assumption of responsibility test confirmedin Williams
for negligence claims of economic loss was equally applicable to intentional
torts . Referring to Williams, Justice Aldous, stated :

In those quoted passages,Lord Steynhad inmind that thecauseofaction reliedon was
negligence . However the principles stated are applicable to other torts, in particular
to deceit . There must be an assumption of responsibility such as to create a special
relationship by the plaintiff with the director oremployeehimself. Whetherthat exists
is to be judged objectively with the primary focus on things said and done by the
director or employee . It is necessary to enquire whether thedirector conveyed directly
or indirectly to the plaintiff that he assumed a personal responsibility towards the
plaintiff. 275

This is a bold, but flawed, assertion . No "special relationship" is requiredin the
ordinary case to establish liability for intentional torts . It is enough to prove the
elements ofthe particular tort . Noconsiderations peculiar to directors appear to
suggest a different conclusion . As it happened, the views ofJustice Aldous soon
attracted critical commentary from his own court. In SX Holdings Ltd. v.
Synchronet Ltd., Justice Potter offered the following observations :

Mr. Ashtonhas argued with force that, in cases offraud and deceit, it is by no means
easy to see as a matter of policy or logic why the hegemony to be accorded to the
principle of company law concerning the separate personality of companies should
lead to a `let out' ofthiskindfor an individual who knowingly defrauds another in the
name ofa company in which he is interested, for his own financial benefit. Whereas
liability fornegligence is a liability imposed in respect of inadvertent damage caused
to one's `neighbour' and/or upon the postulate that the defendant has assumed a
personal responsibility towards an injured claimant, liability in deceit is imposed on
the basis of harm deliberately (or recklessly) caused by a representor to a `targeted'
representoe . Inthis connection Iobserve that, inanothercontext, Lord Steyn has made
clearthe strengthoftherationale, intermsof deterrenceand morality, which underlies
the imposition of wider personal liability upon a defendant who is an intentional
wrongdoer thanthat which is imposed upon one less blameworthy in the sliding scale
ofcivil damages : see the Smith New Court case atp . 279 . Thus there is much tobe said
for the view that there are strong countervailing reasons of policy why personal
liability should not be avoided simply on the basis that the representation was
purportedly made, and understood to be made, in the representor's capacity as a
company director, particularly when he is the controlling shareholder and moving

273The argument was technically unavailable to the plaintiff because of a failure to
plead and the refusal of the court to allow an amendment.

27'See authorities at notes 147, 201 supra .
275Supra note 272 at 235 (C.A .) .
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spirit inrelation to that company, use ofwhose name is adopted as part and parcelof
his own fraudulent scheme. 276

Justice Potterhas hereessentially reiterated theprevailing view thatperforming
the tortious act with authority does not release an actor from personal liability
and that the assumption of responsibility test has no general relevance or
application to intentional torts . 277

C . Fragmentation

This completes our review of the cases . It is apparent that the area is
fragmented in a number of ways . The standard of care expected of directors
varies depending on whether the common law or a statutory standard is
involved. The standard ofcare is also different depending onwhetheritis owed
to the corporation or. to third parties . In the case ofintentional torts, a new test
appliedoriginallyincases ofpatentinfringement (wilful participation) has been
haphazardly extended to other torts . Two other new tests (dominant purpose,
identity ofinterest) were initially formulated for the tort ofinducing a breach of
contract, but have subsequently found their way into the cases dealing with
negligence and other intentional torts . Another kind of fragmentation is based
on the nature of the loss . Pure economic loss resulting from intentional torts is
recoverable . If the economic loss is instead the result of negligence, it may be
recovered when suffered by the corporation, but not where suffered by third
parties, unless associated with damage to the person or property of the third
parties . Finally, there is fragmentation amongst jurisdictions . The novel tests
fashioned in Canada have not been generally adopted elsewhere . There may
also be a difference with respect to the recovery ofeconomic loss depending on
whether the Anns or Murphy approach is ascendent in a given jurisdiction.
Given this fragmentation, and much of it unjustified, it is not difficult to
understand the sense ofdisorder, confusion and complication found inthe area.

The obvioussolution to aproblemoffragmentation,unless thatfragmentation
isjustified, is to consolidate . A significant degree ofconsolidation would occur
spontaneously ifthe courts recognized thatthe liability ofdirectors forinducing
a breach of contract is solely a question of authority . Such recognition would
render redundantthe noveltests ostensibly developed to control the availability
of that tort claim. Those tests presumably could then be expunged from the
jurisprudence, including fromthose other areas into whichtheyhave leaked (i.e.
otherintentional torts, negligenceclaims by thirdparties) . Thatwould eliminate
the fragmentation in the Canadian cases as well as the fragmentation between
Canada and other common law countries . Other consolidations (eg . in the
conceptual approach to economic loss) could eventually further reduce the

276 [2000] E.W.J. No. 5156 at para. 25 (C.A.) (QL) .
277 See DaidoAsia Japan Co . Ltd. v. Rothen, [2001] E.W. J. No. 3997 (Ch .) (QL) and

P . Watts, "The Company's Alter Ego-An Imposter in Private Law" supra note 135 .
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fragmentation. At some point, directors would be liable in all jurisdictions for
their negligence or intentional torts in the same way as all other actors. That
would bethepreferredpositionunless special considerations unique todirectors
require adifferent treatment. We turn nowto examine the arguments others have
offered to defend and justify the preferential liability position of directors.

VIII . The Justification Question

It should be clear at this point, notwithstanding the numerous cases where
judges wrongly assume the matter to be a question of separate entity status or
piercing the veil, that directors do not have a limited liability equivalent to that
of shareholders . The liability assignments of shareholders and directors may
lookthe same in significant respects (limited contractual liability, open personal
tort liability, limited vicarious liability), but they are constructed on different
foundations . The limited liability of shareholders is statutory and premised
largely on their operational passivity. In contrast . the foundation forthe liability
rules appliedto directors is the common lawofagency . Therelevant rules ofthat
liability regime are familiar . Directors have limited contractualliabilitybecause
their relationship with the corporation and third parties is a disclosed agency .
Where the agency is undisclosed, they have open contractual liability . Liability
for their own negligentconduct, like that ofother agents, is open . They have no
vicarious liability for the tortious acts of other workers . They are personally
liable, however, if they direct or participate in the intentional torts of other
workers. This entirearray ofagency liability assignments is informed by therisk
regulation norm . Nothing we have seen in the jurisprudence, apart from the
obvious confusions, suggests that this norm is inapplicable or inappropriate in
the context ofthe tort liability of directors .

While formally recognizing the open tort liabilityofdirectors, somejudges
have tinkered with the content of the liability assignments. Although it maybe
changing, directors have been held to a low standard of care relative to the
corporation. As well, in Canada, directors will escape liability for inducing a
breach ofcontract if the novel tests (i .e. dominant purpose, identity of interest)
recently introduced into the case law are not satisfied. Directors may also be
excused their intentional torts by the Mentmore "wilful participation" test.
Additionally, the volume of the jurisprudence, its confusion, warnings about
tactical pleading and the idea that a piercing ofthe corporate veil is involved all
tend to frustrate or intimidate judges, and likely generate or contribute to a
reluctance to impose personal liability on directors . Collectively, this amounts
to a significantdegreeofspecialtreatmentfor directors. Thequestion is then one
of justification . What, if anything, justifies this special treatment? We have
partially addressed that question at different points in the preceding discussion .
We now focus more closely on the policy question .

Directors are exposed to three general kinds of civil liability-liability for
negligence, liability for intentional torts and liability for breaches of statutory
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obligations . The content ofthe liability rules for each ofthese classes ofliability
is potentially determined by different policy considerations . The analysis is
simplified here, however, because of the restricted scope of the discussion.
First, it is unnecessary to test the specific policy considerations that may be
relevant to the various statutory obligations imposed on directors . Our subject
matter is limited to common law tort liability. Secondly, there may not be a
material controversy in the intentional tort context. The different treatment
directors enjoy with respect to intentional torts has largely come about because
of conceptual confusion over a supposed conflict between corporate law and
tort law, the application of the "piercing" notion and a failure to properly
comprehend the operation of the tort ofinducing a breachofcontract. These are
simply confusions or mistakes, rather than relevant policy considerations . The
response to suchmistakes is to recognize them and arrange for their correction .
Still, some of the suggested policy considerations examined below, if valid,
imply a general relief that would include special treatment in relation to
intentionaltorts . Thirdly, the policyconsiderations ostensiblylimitingrecovery
for pure economic loss need not be investigated here . Whatever those policy
considerations might be, they are not specific to directors . The extent to which
limits on the recovery of pure economic loss arejustified is a broader question
for separate review . Accordingly, the following discussion will focus on the
policy considerations saidto berelevantto tort loss other than pureeconomic loss.

Before addressing the specific policy considerations, it is important to
make one general observation about what is at stake in this discussion. The
substantive issueis the content ofthe defaultliability structurewewishtoinstall
in this context. The general default rule withrespect to negligence is that actors
owe a duty of care to those identified by the law as their "neighbours." The
default standard ofcare associatedwith thisduty isthatofthereasonableperson.
The general rule with respect to intentional torts is that actors are liableto those
who are able to establish the elements of a particular tort . The current liability
assignments for directors conflict with these general default rules in the ways
discussed above. The default tort liability rules for directors, in other words,
differ from (and displace) the general defaultregime applied to all other actors .
The question is whether there is anything to justify this different default
position . That question is of greater significance in the tort context than in the
contractual setting . If an interactionbetween parties is contractual or voluntary,
the content ofthe default liability rules can be adjusted ex ante by those parties
to reflect their relative willingness to bear (or insure against) tort losses . That
sort of negotiation is normally not practicable or contemplated in the tort
context. Tort victims commonly suffer their injury as an accident (negligence)
or as a target (intentional torts), and prior negotiation is unlikely in either case
(exceptwherethe victim is the corporation) . Consequently, whileitisimportant
to craft the,right defaultrule forcontractual interactions, it is critical to do so in
the tort context.

We begin the policy discussion by briefly noting the implications to be
derived from an economic analysis and fromthe availability ofinsurance cover.
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Theeconomicanalysis ofliability assignments generally confirms the efficiency
ofthe riskregulation norm . On the specific issue ofthe tortliability ofdirectors,
however, there is little written, and asyetno definitive analysis .278 Commentators
have tended to concentrate on the efficiency of holding shareholders liable for
tort losses279 The conclusion is that shareholder liability for tort loss can be
justified in certain respects . Extrapolation of that analysis from the typical
passive shareholder to the typical risk-projecting director indicates that open
tort liability for directors is justified. Theposition of directors relative to third
party victims gives them superior information for the purposes ofrisk-bearing
and risk-shifting . Happily, this corresponds with their current actual open
tortious liability. There is no compelling economic argument, in any event, that
directors as such should receive special treatment relative to other actors
exercising comparable management functions. To the extent such an argument
depended on secondary ex post considerations (eg. risk-bearing, risk-shifting),
it wouldbe insufficient to displace the primary social policy ofrisk regulation.
The latter policy intentionally imposes a cost on actors in order to discipline
theirrisk-taking, irrespective of their subsequent capacity either to bearthe loss
or to shift it to others280

The availability of liability insurance has been a significant factor in
discussions ofdirector liability. Concern that it would cease to be available for
certain potential liabilities, for example, led to calls for ageneral contraction of
liability for directors.28 I The "insurance crisis" that propped up this argument,
however, was an over-reaction and, in any event, temporary. It may also be
doubted that the insurance market would disappear. Prices may change (the
expected response to a liability revision), but the market will remain . Beyond
that, the idea that expost insurance considerations should drive the design of
substentive liability assignments is flawed . The true practical implication of
liability insurance is rather different. The availability of insurance cover
actually demonstrates that claims of special treatment for directors are barren.
Like other actors,directors (ortheircorporations) mayinsure againsttortlosses .
Thecostofthatinsurance, as in the case ofother actors, will properly reflectthe
expected damages particular directors will inflictontheirvictims (thecorporation
andthirdparties) . Losseswill therebyultimatelybe internalized to the corporation
or industry in question . This ability to avoid the loss by prior contractual
arrangement simply dissolves the claim for special treatment. All actors have

218See Daniels, supra note 42; C. Gosnell, "The Personal Liability of Corporate
Agents : Who Should Bear Pure Economic Losses?" (1997) 55 U.T . Fac. L.R. 77 .

279See the articles at note 35 supra . See also D. Goddard, "Corporate Personality-
Limited Recourse and its Limits" c. 2 in C. Rickett & R. Grantham, eds., Corporate
Personality in the Twentieth Century (Oxford: Hart Publishing, 1998).

290See an application ofthis proposition in Flannigan, infra note 282.
281R. Daniels & S. Hutton, "The Capricious Cushion: The Implications of the

Directors' and Officers' Insurance Liability Crisis on Canadian Corporate Governance"
(1993) 22 Can. Bus. L.J . 182; S. Ansell, "Directors' and Officers' Liability Insurance-
Recent Reforms and Developments in Australia andNewZealand" (1995) 23 A.B.L.R .
164.
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the same opportunity to contract away the responsibility initially assigned to
them for personally causing a loss . Having said this, however, it must be
understood that the availability ofinsurance can not properly be used to justify
or condemn the original liability assignment.282 Nevertheless, as a practical
matter, the effect of insurance is to discount the claim for special treatment.

A. Recruitment

Numerous policy arguments have been advanced to justify limited tort
liabilityfordirectors. Themostfrequently profferedis therecruitmentargument.
This is a generic argument that for the past century has been found in close
proximity to anyproposal to hold directors personally liable .283 It is equally
congenial to the immunity claim for each of the civil liability classes. The
proposition is that able persons will be deterredfromserving as directors by the
prospect of personal liability . Corporations and, in turn, the community, will
suffer serious consequences as a result. As a justification, however, this
proposition does not carry much freight. Indeed, it teeters on the brink of
puerility. It may initially be observed that the argument only has relevance for
asmall subclass of directors. Formost corporations, directors will nothavethe
option of vacating or declining the office. The majority of corporations are
small or family undertakings wheremajor shareholders necessarily assume the
management function of directors. The recruitment proposition therefore
applies primarily at the level of larger corporations looking for executive and
independent directors.284 Accordingly, if this is the justification, the law has

282 See R. Flannigan, "Enterprise Control: The Servant -Independent Contractor
Distinction" (1987) 37 U.T.L.J. 25 at 35 :

Insurance is merely anexpost factoconsiderationfor aperson whoispotentially subject
to an insurable liability. Insurance follows liability: it can hardly be used to create or
justify liability . Another observation relates to the effect ofthe insurancefunction. The
fact is thatitis themanifestfunction ofinsurance to distribute theriskofpotentialliability.
That this may reduce the effectiveness of a legal rule concerned with risk regulation,
however, isnocriticismofthe rule itself. Rather, to the extent thatthe efficacy oftherule
is distortedbythe insurance it prompts, theinsurance regimealone is opento criticism.
The realization which follows these observations, of course, is that, although there is
undoubtedly a place for insurancein arisky world, thereis no placefor it in an analysis
of what may justify a rule that subjects a person to an insurable liability.
283The recruitment argument literally pops up everywhere as a primary, often-

exclusive, reason for limiting the liability exposure of directors. Both commentators and
judges glibly anduncritically reference this justification.Consider thereferences collected
in T. Frankel, "Fiduciary Law: The Judicial Process and the Duty of Care" [1993] Issac
Pitblado Lectures 143 at 159-60 .

284Somejudges andcommentatorsregard the positions ofexecutiveand independent
directors as different in kind. They also note the potential constraints on independent
directors (eg. limitedinformation, internal domination) . The differences, however, do not
justify any adjustment to liabilityrules concerned with risk regulation. As forthe potential
constraints, truly independent directors would [should] simply not tolerate them . The
existence of such constraints is a valid reason to vacate or decline the office.
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shaped itself to benefit a tiny elite of professional directors who are otherwise
well able to protect themselves through negotiated arrangements with their
corporate employers . This limited relevance of the recruitment argument is
particularly interesting (andproblematic) because ofthe degree ofthe protection
itwouldconferonprofessional directors. To the extenttheargument successfully
prevents reformofthe status quo, professional directorsbenefitfrom a standard
of care that is two levels below what it might otherwise be . The standard that
could have been applied to them is that of the reasonably prudent director. That
standard ishigher thanthat ofthereasonable person, whichis inturn higherthan
the existing subjective standard of care . Maintaining this benefit for an elite
subclass hardly represents a significant social concern today.

The recruitment argument also fails because of its general application to
any undertaking. First observe that a liability assignment associated with an
office implicitly contemplates that candidates will decline that office where,
having assessed their own abilities and resources, they conclude that the risk of
liability is unacceptable . This, of course, is an expected, and salutary, result .
And who better to make this decision ex ante with full information than the
candidates themselves? They make their decision with knowledge ofthe extant
liability assignments andmaybe presumed to understandthelegal consequences
of tortious conduct on their part . No one questions this basic operation of
liability assignments. Instead, conceding the need to regulate the conduct of
directors, the argument is that the law must not excessively deter candidates
from accepting the office . Thus, in the negligence context, the argument is that
raising the standard of care to that of the reasonable person would have the
undue secondary effectofrendering more difficulttherecruitmentofcompetent
directors, and that this consideration should therefore nullify the proposed
change to the standard . The difficulty with this kind of reasoning, quite apart
from the oxymoronic view that a reasonable care standard would excessively
deter, is that it has equal application to every other office or occupation. There
are no calls from other actors, however, to replace or decrease the standard of
care that governs their work . Physicians, for example, are subject to the
reasonable doctor standard and this regularly results in liability awards against
them . Consider the positions of actors in other occupations. Electricians and
mechanics are expectto exercise reasonable care so that their work does not lead
to injuries to others . It is rare for any of these groups ofactors to complain that
they have a recruitment problem resulting from an excessive liability burden .
They do not make that argument, obviously, because it is neither plausible nor
acceptable. We would not tolerate a low standard of care for our physicians or
forthe mechanics whomaintain thesafety ofour vehicles . Consider also thatthe
lawyers, auditors and others who advise directors are held to an objective
reasonable care standard . Directors, it seems, do not tolerate a low standard of
care from those whowork with them or undertheir direction. Their advisors, in
anyevent, do not assert the recruitment complaint. The recruitment proposition
therefore plainly lacks credibility in most every context, and one wonders how
it musters thepatina ofcogent argument in the context of director liability . The
public view is generally that basic functions require reasonable regulation for
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the protection of others . The view of directors seems to be that the importance
oftheirfunction is such thatthey have a singular claim torelieffromthe ordinary
standard of care. ®f course, the neteffect of maintaining a lower standard is to
ensure thattheirimportant workwill continue tobe performedby less competent
actors .285

At least part of the hostile reaction to upgrading the standard of care for
directors was (and is) attributable to a concern that it would interfere with some
rudimentary corporate planning practices . It is common, for example, for
corporate proprietors to appoint their spouses or children as directors. They are
advised to do this for control and taxation (income-splitting) purposes ; andonly
infrequently for the management skills of the family member. A spouse, for
example, may be handsomely paid to act as a director, and because there is no
objective competency requirement, the tax department may find it difficult to
establish that the spouse's income was notjustified. Thus, underthe traditional
jurisprudence, the low standard of care both protects the spouse against tort
liability and hinders the tax department's argument of improper income
splitting. Another practice is adding "names" to the board for marketing,
politicalrepresentation or otherpurposes . The corporation might, for example,
appoint a former socialist politician to facilitate negotiations with unions, or
some otherpolitical actorto buildeconomic relations (secure contracts) withthe
government currently in power. These appointments become more difficult if
the candidates must concern themselves with the operation ofthe corporation .
In many cases, neither the candidate nor the corporation desire that kind of
involvement. This is all quite understandable, but it does not justify the lower
standard ofcare . Corporate planning considerations such as these cannot drive
the design of liability assignments . It is not enough to assert that incompetent
or disinterested directors may serve other purposes .

The decision to engage in any occupation is aprivate decision . Thelawhas
animpact on this private decisionby setting thedefault liability assignments for
theparticular position . Potential directorcandidates maketheseprivate decisions
on a cost/benefit analysis . Candidates for other occupations perform the same
analysis . The recruitment argument applies at this private level. The argument
is that candidates will decline the office because the increased cost represented

285Therecruitment argument was made to the Dickerson committee in the course of
its deliberations regarding the content of what was to become Canada's current federal
corporate legislation. Dickerson et al, supra note 214 at 83 (Vol . I) . The committee flatly
rejected the recruitment argument :

We are aware of the argument that raising the standard of conductfor directors may
deter people from accepting directorships . The truth of that argument has not been
demonstrated and we think it is specious . The duty of care imposed by s. 9.19(1)(b)
is exactly the same as that which the common law imposes on every professional
person, for example, and there is no evidence that this has dried up the supply for
lawyers, accountants, architects, surgeons or anyone else . It is in any event cold
comfort to ashareholderto know that thereis asteady supply ofmarginally competent
people available under present law to manage his investment.
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by the increased liability exposure willreduce the netbenefitassociatedwith the
work . The usual reaction to an increase on the cost side, however, is to arrange
an increase on the benefit side . Ifthe corporation wishes to have the services of
particular candidates, it will consider whether (on its own cost/benefit analysis)
it is willing toincreasethe benefit . In otherwords, a negotiation will take place.
On this view, the recruitment concern is again devoid of any real significance .
Potential candidates will not decline the office ; they will bargain for additional
benefits to offset the perceived cost increase . Corporations will only lack
competent directors, accordingly, if they are unwilling to pay for them . In this
sense, there is only apricing issue here, not a recruitment one . Moreover, it is
not even a significant pricing issue, given that the expected cost increase from
a potential increase in liability exposure would often be negligible, either in
terms of the probability of the event (which decreases as the competency of
directors increases) or the change in insurance premium.

Therecruitment argumenttends tobe assertedas a self-evident proposition .
There is, however, no satisfactory empirical basis for it . Twokinds ofempirical
evidence may be considered . The preferred evidence would be an independent
analysis demonstrating that special treatment for directors produced anet social
gain over a regime where liability was defined by the general law oftort . That
kind of empirical evidence does not exist . The other kind of evidence is found
in surveys oftheviews ofdirectors as to the effect on them ofincreased liability
exposure . The anecdotal data usually indicates that directors, or candidate
directors, are sufficiently concerned with their liability exposure that they
contemplate vacating or declining the office. This response is both predictable
and self-serving .' 86 In apolicy analysis, however, it is ofvirtually no significance
absent knowledge ofthe circumstances and motives of the survey respondents .
Do these actors understand that courts will not second guess their business
judgment? Do they understandthat they are notliable if they reasonably rely on
the advice and expertise of others? Did the corporation decline to obtain
comprehensive liability insurance for them? Was the remuneration offered by
the corporation enough to offset the potential liabilities? Were these actors
concerned that they did not possess the ability to fulfill the duties ofthe office?
Did they conclude that the need to become and remain conversant with the
affairs of each corporation meant that they could not accept additional
appointments? Were their survey answers tactical responses designed to elicit
an instrumental conclusion from an easily manipulated survey? Without this
kind of knowledge, we can not know whether the decision was an informed or
honest one. Even if it were possible to account for information deficiencies,
pricing considerations or tactical responses, however, this kind of evidence
would remain unhelpful . The personal views of directors are still subjective
conclusions . These views do not tell us whether the benefit of liability rules

'86A recentCanadian example ofthe collection ofanecdotal evidence is found in the
Corporate Governance Report ofthe Standing Senate Committee on Banking Trade and
Commerce (August, 1996).
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promoting due care and discouraging harmful acts arefully offset by the loss of
directors who are supposedly both competent and risk-averse . Without a sound
logical or empirical foundation, the recruitment argument fails .

B . Selection

Another policy consideration may initially appear more compelling on the
particular issue of the standard of care expected of directors . The .argument is
that directors should only be held to a subjective standard of care because the
corporation selected them with knowledge oftheir level ofcompetence. This is
in effect a "reap what you sow" argument . The reasoning would also appear to
furnish an explanation forthedifferent standards ofcare owedto thecorporation
and to third parties . Ultimately, however, this too fails to provide a satisfactory
justification . It is a flawedproposition, firstly, because in many cases itwill not
be a fair assumption that the corporation was aware of a candidate's level of
competence in situ, either generally orinrelation to specific matters. Secondly,
the corporation also selected its other workers, and they are held to the
reasonable person standard . There is therefore no justification in the selection
proposition for treating directors more kindly than other workers . If there is to
be special treatment on aselectionrationale, itwouldhaveto extend to all agents
and employees . Thirdly, the argument is only tenable if the effects of the
negligence are limited to the corporation itself. That, however, will not be the
case for many negligent_ acts of directors . Either directly or indirectly, effects
will befeltbythird parties . Decisions arrived atwithout due care willinjure third
parties even though they may not have an actionableclaim . This alone should
justify the general (rather than special) standard, for then all third-parties will
suffer remote unrecoverable injury on the same basis . A fourth point involves
dropping the assumption that a corporation chooses its directors . In many
corporations, both large and small, the directors choose themselves . This
consideration strips the selection argument of any practical significance .

C.

	

Constrained Decisions

It is frequently claimed that decisions of directors will be constrained or
chilled by the prospect ofincreased liability and that, consequently, risk taking
will tend to become more conservative . There are a number of obvious
difficulties with this claim. First, if more conservative decisions reduce the
probability of tort loss, the liability assignments will have produced their
intended effect . The claim must therefore be that increased liability exposure
would unduly constrain decision-making . There is no hard evidence of that,
however, and itis implausible .Business decisions are drivenbypressingmarket
forces, ratherthanrelativelyremotecontingentpersonalliability considerations .
Secondly, all of the directors in a given industry will, face the same range of
potential liabilities . Individual directors may react differently to the liability
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risk, but theirdecisions areformally constrained in the same way . Consequently,
because directors are equally exposed, there is essentially no constraint at all .
Thirdly, soleproprietors and partners (and ordinary citizens), who alltrade with
open liability, do not advance the chill argument. Consider also that many
directors tradewith open contractualliability because ofthepersonalguarantees
they have provided to thirdparties . There is never a claimby these directors that
their decisions are unduly constrained by this often large and immediate
potential liability. Fourthly, the availability ofinsurance obviously diminishes
this constraint argument in the tort context . Lastly, the perception or claim of
constraint suggests a failure to comprehend the existing jurisprudence . The
businessjudgmentrule exists precisely to accommodate this concem.287 There
is no tort liability for loss resulting from an unsuccessful exercise of business
judgment . If, however, the exercise of judgment is negligent or involves
ordering the commission of a tort, there is a risk of liability . That, again, is an
intended liability . It may be added that directors who misapprehend the
application of the law will (and should) suffer the usual effects of competition
from those who better assess and address the risk of tort liability exposure .
Accordingly, there is no unintended constraint on the decision-making of
directors .

D . Quantum ofLiability

It is occasionally asserted (and regularly implied) that it is unfairto impose
on directors what are potentially "staggering" liabilities . This argument falls
shortfor several reasons . Directors, liketherestofus,have alwaysbeen exposed
to "staggering" liability in connection with their work performance. They have
openpersonal liability when they fail to meet whatever standard ofcare applies
to them or when they direct, or participate in, the commission of intentional
torts . The losses for which they are plainly liable may easily amount to very
large sums . Secondly, directors are also exposed to potentially staggering
liability for losses they cause in their everyday non-corporate activities . All of
us are inthe same position . Ifwe cause an accident that results in serious injury
to others, we may be personally liable for "staggering" damage awards . For
most of us, the solution to the problem of potential liability is to obtain third
party liability coverage with our home and vehicle insurance . The only general
limitation on this exposure is the [relatively accessible and generous] liability
cap represented by personal bankruptcy . It is not at all clear why directors
should alone benefit from what in effect would be a more favourable cap .

-'87See also A.L.I . Principles of Corporate Governance: Analvsis and
Recommendations, Vol . 1 (St. Paul : American Law Institute, 1994) at 135 . ("The basic
policy underpinning ofthe businessjudgment rule is that corporate law should encourage,
and afford broad protection to, informed businessjudgments (whether subsequent events
prove thejudgments right or wrong) in order to stimulate risktaking, innovation, andother
creative entrepreneurial activities .")
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Thirdly, staggeringliability means that there arevictims with staggering losses.
In the absence of contributory negligence, there is no good reason to grant
special reliefto directors and force their innocentvictims to shoulder thelosses .
Directors, itmay be added, will onlyhave to compensatetheir victims for those
"staggering" losses to the extent they possess "staggering" wealth. Fourthly,
there seems to be an implicationinthe quantumargumentthat very largelosses,
simply because they are large, should be distributed or spread beyond the
directors themselves. This inchoate implication, however, is notreflectedinthe
law . Loss distribution happens in most every case, but it is not mandated.
Whoever is initially assigned the loss, it will likely be distributed under an
insurance regime (to other insured parties), or if not insured and unbearable, to
creditors or to the public through state programs that care for those who are
injured . Loss distribution by itself, however, justifies nothing .288 It only
describes what happens to the loss once the liability has been assigned to a
particular actor. That initial assignment has never been determined by the size
of the potential tort loss .

The quantum fear has led to proposals for an explicit liability cap short of
bankruptcy . One such proposal was considered in a 1995 discussion paper
produced by theCanadiangovernment289 The anonymous authors ofthe paper
identified a number of difficulties with a cap :

Several objections can be made to a liability cap . First, limiting the liability faced by
directors essentially transfers that liability, and the risk, from them, theircorporations,
and their insurers back to the injured party. That party could be the corporation's
employees, creditors, the government, or other third parties .

Second, a cap imposed on both large and small corporations could neverbe optimal;
it would reflect a considerable trade-off and mightbe neither efficient nor effective .
In the case oflarge corporations, even a very large liability cap might not even come
close to approaching the potential liabilities faced by directors and, as such, it might
negate the effectiveness ofdirectors' liability as a deterrence mechanism . In the case
of small corporations, a large cap probably would always be larger than any liability
that directors of these small corporations face.

Third, the TSE report on corporate governance in Canada recommends against
capping directors' liability . The report states that :

We do not think a cap could be effectively implemented simply through
amendments to acorporation's governing statute .Acapwouldrequire coordination
amongst thejurisdictions imposing personalliability on directors of aparticular
corporation - a practical impossibility .

Fourth, the liability capping laws in the United States were adopted in response to a
concern aboutexcessive levels ofdirectors' liability to shareholders, arising particularly
through class actions . The main areas of concern in Canada have arisen largely in

288 See Flannigan, supra note 282 at 28-29 for a discussion ofloss distribution in the
context of vicarious liability .

289Canada Business Corporations Act Discussion Paper: Directors' Liability (supra
note 218) .
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respect of statutory liabilities. It could be argued that it is inappropriate for corporate
legislation to attempt to affect compliance regimes established by other legislation .
This could be seen as an unfair imposition of corporate policy goals upon goals
enacted by other legislation290

The authors concluded that a liability cap should not be adopted. As apractical
(political) matter, ofcourse, it wouldbe difficult to justify acap for the benefit
of directors, but not other occupations.

E.

	

Other Arguments

THECANADIAN BARREVIEW

A variety of other policy considerations have been offered to support
special treatment for directors. It is argued, for example, that innovation is
hindered or checked to the extent directors are subject to open liability. This
curious argument is often framed in near apocalytic terms. There is not a shred
ofevidence, however, to support it. Innovation will normally be a serendipitous
event or the result of targeted research and development programs . In neither
case will the prospect of personal liability likely have any effect on the
generation of innovation by the other workers who actually do it . There is no
demonstrated link between director liability and stunted innovation . Another
argument is that directors will move their corporations to jurisdictions withless
onerous liability assignments. That, however, is an irrelevant consideration to
the extent the directors intend to continue to carry on business (and commit
torts) withinthe original jurisdiction . Further, the limited savings in tort liability
costs would rarely, if ever, justify the costs of leaving thejurisdiction . Beyond
that, it must be obvious that the laws of a community must first be concerned
with the protection ofits owncitizens . It is farfrom a compelling argument that
directors might choose to exploit the weaker legal position of tort victims in
other jurisdictions . A related argument is that "excessive" liability (with
increasedliabilityprotection costs) will fetter the international competitiveness
ofdomestic corporations . Theideahere seems tobe thatwe mustreduce liability
exposure by some significant order of magnitude [presumably to the lowest
level ofgeneral tort law protection maintained in otherjurisdictions] in order to
achieve unrelated trade objectives . That is an idle proposition . A fourth
argumentis thatmarkets sufficiently regulate the conduct ofdirectors. Markets,
however, do not operate early enough or deep enough to effectively regulate the
risk-taking of individual directors. There is a general understanding that
liability rules are required well below the thresholds where markets begin to
have effect. Another argument is that directors should not be liable in the same
way as others because they act collectively as a board. This is plainly a weak
argument in the tort liability context. If the board collectively acts negligently
or directs the commission of a tort, every director is personally liable. The fact

2901bid. at 42 .
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that the action was collective is not an excuse, it is merelyjoint responsibility .
Adifferent complaint, apparently seriouslymade, isthattheprospect ofliability
will necessitate a legal opinion for every business decision. That is but
instrumental hyperbole. Another argument is that experienced directors of
established corporations should be encouraged to sit on the boards of other
entities whichneed their professional assistance . These other entities might be
non-profit organizations, corporations in financial difficulty or small
entreprenurialcorporationswhosesuccessis said tobe essential tothe economy.
This seems to suggest apublic subsidy in the form of a liability reduction for
directors who take on additional directorships of charitable, distressed or
struggling corporations . It is thin gruel. There is nothing in the circumstances
of such corporations that would appear to excuse the tortious conduct of
directors whodabblepart time in theiraffairs. Anothercomplaintis that liability
concerns result in the devotion of excessive time to due diligence procedures .
Again, however, due diligence procedures are an intended or elicited response
to liability assignments. It is the function ofthe directors (and their advisors) to
arrange for the due diligence that is appropriate for the particular matter or
transaction. If the due diligence they order is excessive, it wouldbe the result
of their own analytical or information failures, andthey have only themselves
to blame. Finally, it is occasionallyclaimed thatexpanding director liabilitywill
openthe floodgates oflitigation. Aninitial difficulty with this propositionis that
achange in the law does not necessarily, or even usually, imply an increase in
litigants or litigation . A second difficulty is that the floodgates argument is
neveragoodreasonfordenying reliefwherethatreliefisjustifiedbysubstantive
public policy . It is incoherentto refuse recognition oflegitimate claims solely
because affected citizens will assert those claims.

The underlying premise of several of the foregoing arguments is that we
(the relevant community) must accept the prospect of an increased risk of tort
loss in order to secure other objectives (eg. facilitate recruitment, decision
making, innovation, capitalinvestment/retention, international competitiveness
and philanthropic managerial activity) . We are to subsidize the risk-taking of
directors by discountingourright to hold themresponsible forthe tortious harm
they cause. The attainment of those objectives, however, does not justify
exposing the communityto ahigherriskofinjury . Theremaining arguments fail
to provide acredible alternative justification. The universal consensus is that
actors shouldbear the consequences of their owntortious conduct. None ofthe
foregoing arguments constitute a good reason to displace the operation ofthat
social norm.

IX . Conclusion

Thepurpose ofthis exercise has been to critically examine thecommon law tort
liability of directors. That examination disclosed a measure of confusionand
uncertainty in the jurisprudence. The progression to this state of affairs is not
difficult to trace. Directors were initially treated differently in relation to the
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standard of care they owe to their principals . Seemingly in an effort to
accommodate the exercise of business judgment, the courts set the formal
threshold for liability at "gross" negligence . In other respects, directors were
subject to general tort law principles . This case law remained relatively stable
through much of the twentieth century. Confusionwas introduced,however, by
the Canadian case of Mentinore Manufacturing Co., Ltd. v. National
Merchandising Co . Inc. One confusion was the introduction of anew liability
threshold for intentional torts that subsequently found only spotty acceptance
in the cases. The second, more significant, confusion was Justice Le Dain's
assertion of a conflict between the principles of tort law and corporate law. It
was a false conflict, but it infected thejurisprudence . The process ofconfusion
accelerated inthe last decadeofthe century. Canadian courts went theirseparate
way with a collection of new approaches and tests that had the effect of
decreasing the tort liability exposure of directors . Much of the confusion first
arose in cases dealing with the tort of inducing a breach of contract. It then
spread to cases dealing with other intentional torts and with negligence . The
bulk of the confusion is the result of conceptual errors, or judges proposing
innovations to address what they regarded as an unsatisfactory state of the law.
A few judges moved to arrest the confusion, but it appears their efforts were a
temporary respite . The result is that the Canadianjurisprudence is in a muddle .
There is less confusion in the courts of otherjurisdictions, but they too exhibit
uncertainty over such matters as the standard of care and the recovery of pure
economic loss .

There are those who believe that directors share statutory limited liability
with shareholders . There is no basis whatsoever for that belief. It is clear,
however, that while the tort liability of directors is open, it is not as open as it
is for other actors . The courts in Canada have produced a case law that directly
and indirectly confers a degree ofspecial protection on directors . Directors are
less likely to be fixed with responsibility for their tortious actions because of
higher liability thresholds and because of the judicial hesitation created by the
existence and content of the various confusions. The question is whether this
special treatment isjustified. The courts, perhaps understandably, have offered
little in the way of explicit policy analysis . The have preferred legalistic
"corporate personality" arguments that only suppress or conceal the policy
issue. Anumber of ostensible policy considerations, however, can be found in
the cases and literature . When the premises, incentives and consequences of
thosepolicy arguments are tested, the conclusion is that thereis no sound policy
basis for treating directors more kindly than other actors . It perhaps should be
addedhere thatthere is no suggestion in any ofthis thatdirectors are less worthy
beings . It is only that they are not a special case in so far as their tort liability
exposure is concerned . They must accept the responsibility we all have for our
tortious actions. That is the conventional discipline required by the risk
regulation norm. Directors should experience the default application of the
general law of tort in exactly the same way as do all other actors .
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