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A traditional rule ofchancery practice has been that onlyparties to an action are
bound to obey any injunction grantedas a remedy in the proceedings . However,
non-parties are requiredto obey a courtorderthatthey are made aware ofonpain
of being citedfor contempt in that they have either aided or abetted a named
defendant, or have interfered and impeded the administration ofjustice. In this
respect, Canadian courts demonstratea more willingpropensity than their United
Kingdom counterparts to hold non-parties liablefor contempt. This results in the
loss ofmany procedural safeguards normally granted named defendants in any
proceedings . -In thispaper, the author arguesfor caution in movingdirectlyto hold
non-parties liablefor contempt and that a better approach wouldbe to regularize
the position ofnon-parties by bringing them into the proceeding through the use
ofeither a representative defendantaction, or, incorporation within the John and
Jane Doe style ofcause .

Selon une règle de pratique traditionnelle des Cours de chancellerie, seules les
parties à une action sont tenues d'obéir à une injonction quelconque prononcée
dans desprocédures . Toutefois, des personnes autres que lesparties sont tenues,
sous peine d'outrage au tribunal, d'obéir à un ordre de la cour dont elles ont
connaissance quand elles aident ou encouragent un défendeur nommé dans le
jugement à violercelui-ci, ou encore quand elles interfèrent avec oufont obstacle
à l'administration de la justice . À cet égard, les tribunaux canadiens,
comparativement aux tribunaux du Royaume-Uni,fontpreuve d'uneplus grande
propension à condamner pour outrage despersonnes autres que les parties. En
conséquence,, elles perdent plusieurs mesures de protection au plan procédural
dont bénéficient normalement les défendeurs nommés danstouteprocédure. Dans
cet article, l'auteur soutient qu'il faut être prudent dans la condamnation pour
outrage de personnes autres que lesparties; une meilleure approche consisterait
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à régulariser la situation de ces personnes en-les introduisant dans la procédure
soit au moyen d'un défendeur-représentant, soit en les incorporant dans la
désignation des parties, comme Jean et Jeannette Bertrand.
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I . Introduction

It is axiomatic that an injunction cannot be made against the world atlarge, one
that is contra mundum. . The corollary of this axiom is that only a party to an
injunctive order is bound by it . Nevertheless, there are situations in which an
applicantbelieves it is desirableto cast an injunction in wider terms so that non-
parties are caught within its parameters, for example, the actions of industrial
picketersI or environmental protesters2who wish to disrupt and halt the
commercial activities of a plaintiff. Or, the plaintiff may wish to seek an Anton
Piller order to search and seize infringing intellectual property being sold by
transient and itinerant flea-market and street vendors .3 Yet another example
maybe the plaintiff's desire topreventthedisclosureofconfidentialinformation
by the news media and any others who might be disposed toward publishing the
material .4 In all these examples the plaintiff may know the identity of some
defendants, be they union or environmental leaders, street vendors or news
media publishers, and may bring suit against them directly, but often, the
plaintiff will not know the identity of many others who either arrive to support
the picket or protest, sell infringing merchandise, or publish confidential
material .

I

	

International Longshoremen's Association, Local 273 v . Maritime Employers'
Association. [197911 S.C.R . 120.

z

	

MacMillan Bloedel Ltd. v . Simpson ,[1996] 2S.C.R . 1048 .
3

	

Montres Rolex S.A. v . Balshin,[1993] I F.C . 236 (C.A .) .
4

	

Venables v . News Group Newspapers Ltd., [2001] 2 W.L.R . 1038 (Fam.Div.) .
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Courts have responded in essentially two ways to a plaintiff's requests for
broader injunctive relief. One way has been to expand on who is actually
captured as adefendantinproceedings . Examplesofthisapproach areproceedings
brought against a named defendant as representative of a class, and the use of
the fictitious John and Jane Doe appellation . The second way has been to
advance the notion that a person, although not named in a court order, is,
nevertheless, bound to observe it on pain of being found guilty of contempt.

This article seeks to explore the development of the contempt proceeding
againstnon-parties inCanadawithpassing referenceto developments elsewhere,
particularly in the UnitedKingdom. I argue that those Canadian developments,
encouraged by the Supreme Court of Canada, have resulted in an appreciable
loss of civil procedural rights by non-parties. This does not necessarily have to
be so . Through the use of representative defendant actions, and the John and
Jane Doe appellation, a balance can be maintained between litigants' interests
without violating an important legal canon: that only parties to an action are
boundby the injunction.

II . English Historical Development of the Canon that only a Party
to an Injunction Order is Bound by it

Thenotionthat onlyparties to an action areboundbythe court's order has along
pedigrees At its root this rule embodies the principle that an individual has a
right to be heard before being condemned, audi alteram partem . Historically,
andwith respect to injunctions, the rule is said to be derived fromthe judgment
of Lord Eldon in Iveson v. Harris .6 That action arose for a committal for
contempt ofaprohibition orderissuedbytheChanceryCourtagainstproceedings
brought in the Marshalsea Court. The alleged contempt was the continued
proceeding to enforce a bail bond that had been issued to secure performance
of a contract . While the initial contract had been the subject of the prohibition
order, the order did not coverthe rights underthe bailbond. LordEldon held that
no contempt had been made out. The link betweenbeing heard, and thus made
subject to an order, is clear in the judgment :

. . . .I have no conception, that it is competent to this Court to hold a manboundby an
injunction, who isnot aparry in the causefor thepurposeofthecause. Theoldpractice,
was thathe must be brought into Court, so as according to the ancientlaws andusages
of the country be made a subject of the writ.7

5

	

Seethe comments of Stamp J. in Re Wykeham Estate, [197111 Ch . 204 at 208, and
the dissentingjudgment ofWood J.A. inMacMillan Bloedel Ltd. v. Simpson (1994), 118
D.L.R. (4th) 1 (B.C.C.A.) at 31, affdsupra note 2 . A corollary in early Chancery practice
was the rule that all parties who had an interest in proceedings had to be present or
represented so as to effect complete justice . See G. Hazard, "Indispensable Party: The
Historical Origin of a Procedural Phantom" (1961) 61 Columbia L. Rev. 1254.

6

	

(1802) 7 Ves. Jun. 252 (Ch .), 32 E.R . 102 .
Ibid. at 256-7 .
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There were other reasons for the rule as well . Because equity acts only in
personam, an injunction made against the world at large took on the indicia of
an in rein order and thus exceeded equity's traditionaljurisdictional boundaries .
The reification of the in personam jurisdiction was an important distinction
betweenjudicial and legislative functions as well as between common law and
chancery courts . Equity acted on the conscience ofthe individual alone to purge
his wrongdoing . In addition, historically the role ofinjunctions was much more
circumscribed than today . Priorto theJudicature Acts Snell suggested only two
classes of injunction : those issued to prevent the continuance of inequitable
judicial proceedings, and those issued to restrain wrongful acts, narrowly
defined as being either breach of contract or a torts This limited jurisdiction
was unlikely to provide much opportunity to capture large numbers of non-
parties within the terms of an order.

The rule that only those parties to the injunction were bound by it brought
a quickresponse by some enterprising litigants who sought to have their agents
orservants performwhatthey were forbiddento do by the injunction . Naturally,
this brought an equally swiftresponse fromthe courts . InLordWellesleyv. The
Earl ofMornington9 an injunction was granted restraining the defendant from
cuttingtimber.Theinjunction hadbeenin the name ofthe defendantexclusively,
and he had instructed his agent to cut the timber instead. The plaintiff brought
amotion for committal for contempt against the agent. This action was rejected
by Lord Langdale M.R. on the basis that the injunction could not bind an
unnamed party . However, Lord Langdale suggested that an action could be
brought for contempt of court against one who, with knowledge, aided and
assisted the named defendant to breach the injunction . In a subsequent action,
the plaintiff brought such a motion against the servant who was then found
guilty of contempt, although this time Lord Langdale used the verb
`intermeddling' to described the accused' s conduct . Itis importantto note inthe
judgment that merely changing the terms of the injunction to include both the
named defendant and his `agents or servants' would not be enough to cure the
defect in the plaintiff's original action . The only way the unnamed party could
be held in contempt was for his aiding and abetting, and not for a violation of
the injunction itself of which he was never a party .

The decision in Lord Wellesley v. The Earl of MorningtonJO was later
followed in Seaward v. Paterson .I I The plaintiff had successfully gained an

8

	

See for example in E . Snell, Principles ofEquity, 12th ed . (1898) at 642 et. seq.
9

	

(1848), 11 Beav . 180 (Ch.), 50 E.R . 786. See also Avery v. Andrews (1882), L.J .
51 N.S . (Ch.) 414. Injunction prohibiting trustees from disposing of certain assets . Three
old trustees beingreplacedby three new trustees who claimed they werenot bound by the
injunction . Courtheld that the three newtrustees had knowledge ofthe order and were thus
guilty of contempt. And see Lewes v. Morgan (1818), 5 Price 518 (Exch.), 146 E.R. 681.
Upon anorderprohibiting the defendantfromreceiving rents, the defendant's solicitor then
started to receive the rents in his place . The solicitor was held to be in contempt where he
had notice of the injunction and knowledge that his activities violated the Court's order.

to Ibid.
11 [189711 Ch 545 (C.A.) .
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injunction againstthe defendant Paterson, his agents and servants, requiring the
defendant to refrain from creating a disturbance in premises abutting the
plaintiff's premises . The defendant continued to run boxing fights in violation
ofthe injunction. The plaintiff then brought committal proceedings against the
defendant, his servant Sheppard, who had acted as `master of ceremonies', and
hurray, aspectatorand collaborator inrunningtheboxing bouts . The trialjudge
hadfound all three guilty ofcontempt . The defendantwas guilty ofdirect breach
ofthe injunction, while Sheppard and hurraywere guilty ofaiding and abetting
the defendant. Murray appealed . The judges of the Court of Appeal were
unanimous in seeing no merit in the appeal . Lindley L.J . :

A motion to commit a man for breach of an injunction, which is technically wrong
unless he is bound by the injunction, is one thing; anda motion to commit a man for
contempt of Court, not because he is bound by the injunction by being a party to the
cause, but because he is conducting himself so as to obstruct the course ofjustice, is
another and atotally differentthing. Thedifference isverymarked. In the one case the
party who is bound by the injunctionis proceeded against forthe purposeofenforcing
theorderofthe Courtfor thebenefit oftheperson whogot it . Inthe othercase theCourt
will not allow its process to be set at naught and treated with contempt. . . . The
distinction between the two kinds of contempt is perfectly well known, although in
some cases there may be a little difficulty in saying on which side of the line a case
falls . 12

And by Rigby L.J .

It is quite right,no doubt, that when aprohibition oraninjunction is granted the Court
should be careful to see how far it extends ; and that its meaning with reference to the
injunction should notbe overstepped, and people be brought in as though they were
prohibited or enjoined, when the Court never dreamt of prohibiting or enjoining
them . . ..Thatthereis ajurisdiction to punishfor contempt ofCourtis undoubted . Ithas
been exercised for avery long time-forlonger than any of us can remember- and
it is a punitivejurisdictionfoundedupon this, thatit is forthe good, not oftheplaintiff
or of any party to the action, but of the public, that the orders ofCourt should not be
disregarded, and that people should not be permitted to assistin the breach of those
orders in what is properly called contempt of Court. 13

Anumber ofobservations on these historicalfoundations can be made. First, the
rule that only those named in aninjunctionare boundbyitdirectly has an almost
sacred quality . Including individuals within the terms of the order, as in agents
or servants, did not make them directly liable under the injunction where they
had not been parties to the dispute . The right to be heard before being made
subject to an order was highly valued . Second, all these cases involved
permanent injunctions or prohibitions and not interlocutory proceedings . The
court had determined the substantive rights and thus there was no opportunity
for a non-partyto be added to the litigation. Third, any reticence in holdingnon-
parties liable to obey the injunction directly was quickly compensated by a

12 Ibid. at 553-54.
13 Ibid. at 558 .
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willingness to advance contempt proceedings against the same individual for
aiding and abetting breach by a named party or, for varying degrees of
intermeddling. Many of the reported cases deal with the extent to which the
persons against whom the committal proceedings were brought had notice of
the court's injunction. 14 Finally, the dicta of Lindley and Rigby LJJ . in
Seaward v . Paterson alluded to a wider jurisdiction than aiding, abetting, or
intermeddling, and that was obstructing the course ofjustice and bringing the
court's authority into disrepute .

III . Recent Developments in the United Kingdom

The historical position had, until the lastdecade, remained remarkably stable in
commonwealth common law jurisdictions . In the United Kingdom courts
affirmed Lord Eldon's dicta on frequent occasions . In Marengo v. Daily Sketch
andSunday Graphic Ltd. Lord Uthwatt, for the HouseofLords, spent some time
explaining that an injunction granted against "the defendant's, their staff
servants and agents" could notbind the staff, servants or agents directly because
they were not parties to the action. Nevertheless, they could be found in
contempt if they aided and abetted the defendant . Lord Uthwatt was critical of
thewording ofthe order in suggestingtheformer where clearly noliability could
lie . However, he also opined that it was "desirable to mark the amplitude of the
order by including in it some reference" to those who could be caught by
contempt indirectly for aiding and abetting . To this end he recommended
adoption of alternativewording; "defendants, by their servants workmen agents
or otherwise" .15

In Z Ltd. v. A-Z and AA-LL the English Court of Appeal had to determine
whether a Mareva injunction would bind third-party banks not named in the

14 For example, in Seaward v. Paterson, ibid Murray argued that he was a mere
spectator and had not been present when the court issued its injunction, although he had
been present when the proceedings commenced and was interested in their outcome . In
Lewes v. Morgan, supra note 8, BaronWood dissented from the other two judges on the
point that the defendant accused of contempt had received insufficient notice of the
injunction . In particular, Baron Wood considered a newspaper account ofthe proceedings
for a prohibition insufficient notice of the court's order to hold the defendant liable for
aiding and abetting in a breach of the order.

15 [194811 All . E.R . 406 at 407 (H.L.), see also Ranson v. Platt, [1911] 1 K.B . 499 .
The corollary of this namely the liability of a corporate defendant for the actions of its
agents and employees has been dealt with in Re Supply ofReady Mixed Concrete (No.2),
[1995] 1 A.C. 456 (H.L.) . An order had been given by the Restrictive Practices Court
restraining the defendant corporations from entering into price fixing agreements . In spite
ofinstructions having been made to localmanagers to refrainfrom such activity, a number
continued to do so . In contempt proceedings the corporate defendants were held liable for
contempt . Direct infringement of the court's order did not require intention on part ofthe
employer to disobey . The employer could be held vicariously liable for the actions of the
employees where they were acting within the scope of their employment . And see C.J .
Miller, Contempt of Court, 3rd ed. (Oxford : Oxford University Press, 2000) at 14.83 .
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original order but who had been given notice of the injunction restraining the
removal of the defendant's assets away from,the court's jurisdiction . This issue
was compounded by the fact that at the time the banks were given notice of.the
order the defendant hadnot yet been served. The third-party banks argued that
they could not be said to be aiding and abetting the defendant, and therefore not
guilty of contempt of court, until such time as the defendant received notice of
the injunction andwasthen enjoined . Lord DenningM.R. met this argumentby
suggesting that the Mareva jurisdiction operated in rem and thus bound the
third-party fromthemomentthe orderwasissuedby the court. 16 This argument
had been previously refuted in Cretanor Maritime Co. Ltd. v. Irish Marine
Management Ltd.17 However, Everleigh L.J ., citing Seaward v. Paterson,18
metthe argument by pointingoutthat thebanks wereliable for contempt in their
own right for knowingly interfering with the course ofjustice rather than for
aiding andabetting the defendant.

In 1992 theHouse of Lordswasafforded an opportunity to address directly
the liability of non-parties for contempt in A.-G. v. Times Newspapers Ltd. 19
This case was one of many dealing with the publication by Mr. Peter Wright,
aformer British security service employee, of his book Spycatcher . The action
was brought by the Attorney-General to restrain a number ofnewspapers from
publishing serialisations of the book in the United Kingdom. The three main
aspects of the case were press freedom and prior restraint, whether the law of
confidences applied to government employees against a background of wide
dissemination of the bookin other jurisdictions, andunder what circumstances
an injunction could apply to non-parties. The first twoaspects ofthe case have
been widely discussed by others.20 On the last issue the question before the
court was whether non-parties who had knowledge of an injunction issued
against other newspapers, andwhichenjoined them frompublishingparts ofMr
Wright's book until such time as the issue of the crown's claim for breach of
confidentiality had been determined, were guilty of contempt of court when
they subsequently published a serialisation of the book .

The appellants woninthe trialcourt, althoughthis wasreversed on appeal.
Before the House of Lords the appellants vigorously argued that a non-party
could only be held in contempt of court where they had knowingly aided and
abetted thenameddefendant in breaching the order and that there wasno other
contempt jurisdiction against non-parties. Thus, the court confronted the
precise bounds of the contemptjurisdictionandwhat was covered in thenotion

is [1982] Q.B . 558 at 573 (C.A.) .
17 [1978] 3 All E.R . 164 (C.A.) .
is Supra note 16 at 578-79.
19 [1992] 1 A.C. 191.
20 SeeA.-G. v. Guardian Newspapers (No.2), [1990] 1 A.C . 109 (H.L.), See R.G.

Hammond, "The Wright Case-Wrong Answer?" (1989) 4 T.P .J . 87, and P. Birks, "A
Lifelong Obligation of Confidence" (1989) 105 L.Q.R . 501. See also the case before the
European Commission on Human Rights, Times Newspapers Ltd. and Neil v. United
Kingdom (1991), 73 Eur. Comm . H.R.D.R . 41 .
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of `impeding or prejudicing the administration of justice by the court' in
proceedings brought between the named litigants . The appellants concededthat
theywere aware ofthe injunction, and that theyhad intendedby theirpublication
to impede the administration ofjustice . The effect ofpublication was to destroy
the subject matter of the litigation and to render the Attorney-General's claim
for confidentiality of the Wright information pointless . The Attorney-General
had not alleged any linkage between the named defendants and the appellants
who were competitors, as such, there was no issue of aiding and abetting . Thus,
the appellants argued that they had notcommitted the actus reils ofthe contempt
in that there was no contempt for impeding the administration of justice by a
non-party . On this question the Lords were unanimous that the appellants were
wrong and were indeed guilty of contempt .

All the Lords' judgments follow a similar pattern of reasoning . First, they
recognize in the earlier English authorities a distinction between contempt for
breaching aninjunction as anamedparty and contemptby anon-party for aiding
and abetting . Second, they recognize that in earlier decisions the courts found
in contempt those who knowingly interfere with the administration ofjustice .
However, there was littleunanimity onwhen interferenceoccurs . Lord Brandon
stated:

It seems to me, as a matter ofprinciple that, ifC's conduct, in knowingly doing acts
which would, if done by B, be a breach of the injunction against him, results in
impedance to or interference with the administration of justice by the court in the
action between A and B, then, so far as the question of C's conduct being contempt
of court is concerned, it cannot make any difference whether such conduct takes the
form of aiding and abetting B on the one hand or acting solely of his own volition on
the other.' 1

This approach would tend to look only at results . If the net effect ofC's conduct
is to do what B was enjoinedfromdoing, then C is guilty of contemptregardless
of any legitimate right C may have for carrying out the very conduct that B
cannot .22

21 Supra note 19 at 206 .
22 That this was the intended result of Lord Brandon can be assumedfrom comments

made earlier in his judgment at, ibid. 206 where he gives the following example:
Suppose that there is an action between A and B in which B claims, but A disputes,
that B is entitled to demolish A's house and that in that action the court grants A an
interlocutory injunction restraining B from demolishing A's house pending the trial
of the action. Suppose further that C, of his own volution and in no way aiding or
abetting B, himself demolishes A's house while the action between A and B is still
pending. On these facts C would, in my opinion, be committing a contempt of court,
because he would be knowingly impeding or interfering with the administration of
justice by the court in the action between A and B.
. . . . .the test for deciding whetherC has committed a contempt ofcourtis whetherC has
by his conduct knowingly impeded or interferedwith the administration ofjustice by
the court in the action between A and B .
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LordJauaceywasmorecircumspect and acknowledgedintheprinciplejust
given that there "may be cases where the perfectly legitimate pursuit of a
purposeby a stranger has theincidentalresult offrustrating an order. It does not
inevitably follow that such pursuitwill constitute contempt." He also suggested
that it was likely only in a limited number ofcases, "that independent action by
a third party will have the effect ofinterfering with the operation of an order to
which he is not a party." 23

Lord Oliver saw little value in cataloguing hypothetical circumstances
whichshowed when the line ofinterference in the administration ofjustice was
crossed. Rather, he signalled the importance that the activity of the non-party,
"frustrates, thwarts, or subverts the purpose of the court's order and thereby
interferes withthedue administration ofjusticeintheparticularaction"[emphasis
in the original] 24 `Purpose' here refers to the court's objective in seeking to
administer justicebetween thelitigants, which, onthe facts before thecourt, was
to preserve in the interim the confidentiality of the crown's information.
However, Lord Oliver did go on to deal with some of the particular objections
the appellants had raised. First, he acknowledged that a stranger to litigation
could well be advancing his or her own interest but, nevertheless, destroy the
substrata ofthe actionbetween the namedlitigants ; yet, this didnot necessarily
constitute the actus reus of contempt . Second, the appellant argued that the
focus on `purpose', as defined above, requires the non-partyto be able toreadily
determinethe ambit ofthe court's order. An order which tells anamed parry to
refrain froma certain act achieves thatpurpose when thenamedparty complies .
To require something of non-parties invites uncertainty, and, in matters of
criminal liabilityfor contempt, uncertainty shouldnotbe permitted. LordOliver
saw merit in this argument to the extent that the purpose of the court in making
the order could not bereadily determinedby anon-party. However, in thatcase,
he opined, the non-party would escape liabilitybecause the necessarymens rea
would not be proved. ". . . [F]or an intention to frustrate the purpose ofthe court
would be difficult to establish if the purpose itself was not either known or
obvious." 25 Third, the appellantarguedthatanon-party who isheldincontempt
for interference with the administration ofjustice is deprived ofany opportunity
to argue before the court thathe or she is free to carry out the enjoined conduct
because they arenot litigants in any proceeding . Lord Oliverregistered disquiet
over this particular aspect ofthe contempt jurisdiction but thoughtthat the non-
party, in the facts before the court, was largely author of his own misfortune.
That is, the appellant could well have come to court prior to publishing the
serialisation of Wright's book and sought directions as to whether what it
intended to do violated the court's order. Lord Oliver analogisedtothe frequent
actions of third-party banks who seek court directions to determine what is
required to comply with aMareva injunction .

23 Ibid. at 231 .
24 Ibid at 223, citingA . G. v . Leveller Ma_gazine Ltd., [1979] A.C . 440 .
25 Ibid at 223 .
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As analysed in A.-G. v. Times Newspaper Ltd. the constituent elements of
acontempt charge brought against a non-party requires both mess rea and actus
reus . Actus reus requires that the non-party has done an act that, if performed
by the named party would constitute a contempt of the court's order by that
party, and which does interfere or impede the administration ofjustice in that
it frustrates or renders futile the main purpose for which the court granted the
injunction in the initial proceedings . In a subsequent case before the Court of
Appeal, A.-G. v . Newspapers Publishing Plc., 26 the court indicated that the
adverse effect on the administration ofjustice had to be `significant' and that a
`trivial or technical' breach could be ignored. With respect to the mens rea in
TimesNewspapers, that being conceded by the appellant in the House ofLords,
their Lords had little to say, although, Lords Brandon and Jauncey both
indicated it would be necessary to prove that the non-party `knowingly'
intended to interfere or impede the administration of justice. In the Court of
Appeal, where this issue had beendisputed, Lord DonaldsonM.R . stated on the
question of what type of intent was required:

. . . .what is contemplated . . . . is thepowerof the court to commit forcontemptwhere the
conduct complainedof is specifically intended to impede orprejudice the administration
ofjustice . Suchanintent neednotbeexpressly avowedoradmitted, but canbe inferred
from all the circumstances, including the foreseeability of the consequences of the
conduct. Nor need it be the sole intention of the contemnor. An intent is to be
distinguished from motive or desire.27

The mens rea requirement for this form of contempt is different from the
requirement for contemptby a named party in disobeying the injunction. In the
latter, all that is required is that the defendant acted intentionally to breach the
court's order and liability is then strict28 This explanation of the mens rea
requirement is similar to that applied in ZLtd. v . A-Z and AA-LL to contemptby
a non-party for aiding and abetting a named defendant 29 In that case Eveleigh
L.J . emphasised thatthethird-party bank had to `knowingly' assist in thebreach
ofthe injunction inthat it knewofthe injunction and wilfully assisted theperson
to whom it was directed . Eveleigh L.J . also suggested that the bank could
become liable for contempt ifit acted carelessly or recklessly to such a degree
that it could be said that it had acted with contumacious indifference . 3 o

26 [199711 W.L.R . 926 (C.A .) .
'- 7 A.G. v. Newspaper Publishing Plc., [198811 Ch. 333 (C.A .), at 374-75 . Lord

Donaldson M.R.'s approach was itself endorsed in A.-G. v. Newspapers Publishing Plc.,
ibid. at 936 per Lord Bingham C.J .

28 See Miller, The Latin ofContempt, supra note 14 at 4.52 . The spectre of contempt
forimpeding orinterfering withtheadministration ofjustice has createdthepossibility that
apartycouldbe held liable forcontempt in advance ofany order being granted on thebasis
that the non-party's actions have prejudiced the rights of a named party in potential
litigation andhave thus impeded the administration ofjustice . This was argued inHarrow
London Borough Council v. Johnstone, [199711 W.L.R . 429 (H.L .) where the court
rejected such a submission.

29 Supra note 16 at 581-82 and 583 .
30 Ibid. at 583, and see Miller supra note 15 at 14.65 .
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Recently, in a case that is,remarkably similar to the Spycatcher saga, the
EnglishCourt ofAppeal furtherexpandedonwhatconstitutes the actus reusand
mensrea . In Steenv. A.-G. 31 the appellant, editorofPunch magazine, published
a series ofcolumns written byDavid Shayler, aformer employee ofthe English
SecretService. Priorto the publication ofthecolumns theAttorney-General had
successfully obtained an interlocutory injunction restraining both Shayler and
Associated Newspapers from publishing any material of a confidential nature
which Shayler had acquired while in the employ of the Secret Service . The
columns published in Punch contained previously published material and also
new materialwhichupuntil its publicationhad beenconfidential . The Attorney-
General brought contempt proceedings against Steen on the basis that the
publication of this material impeded and interfered with the administration of
justice . Steen, who was unsuccessful in the trial court, defended against the
charge on the basis that theAttorney-General hadfailedto provethathe hadthe
requisite actus reus or mens rea .

After an extensive review ofthe Spycatchercases the Court ofAppealheld
that the requisite actus reus was met when the Attorney-General proved that
Steen had published the columns so as to defeat the purpose of the injunction
which was : "to preserve until trial the confidentiality of material whose
disclosure `arguably posed ariskofdamaging national security' ."32 Turning to
the mens rea, a majority of the court held that it had not been met because the
Attorney-General had failed to prove that the appellant had the requisite
knowledge "that publication would interfere with the course of justice by
defeating the purpose underlying the injunction." The evidence showed that
Steen was anxious not to publish material that would impact upon national
security. He argued, and the majority accepted, that the inclusion of a proviso
in the original injunction, which had purported to exclude from the injunction's
ambit subsequent material in which the Attorney-General made a statement
indicating that no confidentiality would be claimed, made the purpose of the
order difficult to discern . In particular, was the order's purpose to restrain any
and all statementsfrom Shayler, or, only those thatthreatenednationalsecurity?
In addition, Steen had corresponded withthe Treasury Solicitor, the appropriate
government officer, to determine the parameters ofthe injunction and whether
the material he was about to publish was a threat to national security . The
correspondence withthe Treasury Solicitorneverclarified these areas and, with
respect to the particular column that had precipitated the contempt charge, the
appellant had reasonable grounds to believe that the Treasury Solicitor had
delayed in replying so as to save the government from embarrassment. It was

31 [2001] 2 W.L.R . 1713 (C.A.), leave granted [2001] 1 W.L.R . 2111 .
32 Ibid. at para. 129, per SimonBrownL.J., dissenting. The purpose of the injunction

is described as including the preservation ofconfidentiality whose disclosure poses arisk
ofdamaging national security, which recognizes the different approach to confidentiality
applied to government as against a citizen . The government has no particular right to
confidencebased on privacy but can only argue confidentiality if it advances some public
interest such as the maintenance of national security .
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Dot sufficient for the Attorney-General toprove that Steen alonehadknowledge
of the injunction and intended to publish to satisfy the mens rea requirement.
This judgment is further evidence of just how narrow the jurisdiction is on
bringing suits for contempt against third partiesbased onimpedingorinterfering
with the administration ofjustice .

TheEnglish approach to the liability of a non-party to obey a court order has
witnessed a slow incremental growth in the type of conduct which will make a
non-party liable for contempt. The English courts have consistently affirmed
the position that only parties to an action are bound by the court's order. The
extension of contempt beyond aiders, abettors and intermeddlers has been
cautiously approved where the non-party intentionally sets out to impede or
interfere with the administration ofjustice . Unfortunately it is difficult to give
much precision as to when the actions of a non-party will impede the
administration ofjustice, however, the English court do require actual proof of
an intent to interfere or impede the administration ofjustice . The vast majority
of English cases appear to arise from the protection of confidentiality or the
identity of witnesses .33 In these cases it is relatively easy to see how any
subsequent violation of a court order will impede the administration ofjustice
where it will destroy the very substrata ofthe action and the rights protected by
the court in upholding the confidentiality or secrecy. Even in these cases,
proving the necessary mens rea may be very problematic. Nevertheless, there
have been a number of instances where English courts have developed a true
exception to the notion that only parties to an action can be bound by a court's
order and have created an injunction that issues against the world at large, or
contra mundian. The instances where this type of order has been made are
varied, however, they have in common the element that the enjoined action,
usually that of the press, if it went ahead unabated, would reveal the identity or
current location of the plaintiff, and to the plaintiff's alleged detriment. For
example, in Re X (A Minor) (Wardship: Injunction) 34 Mary Bell was found
guilty of manslaughter of two boys when she was aged eleven . She was later
released as partofher rehabilitation and had given birth to a child after her release .
The News ofthe World newspaper became aware ofMary Bell's circumstances
and proposedto run afeature story . Thelocal council then brought an action toseek
an orderpreventingpublication ofmaterial whichmightleadto revealingthename
MaryBellnowusedandthus to identifyingherdaughterwhohadbeen madeaward
of the court. Balcombe J . granted the injunction pursuant to the court's inherent
jurisdiction to act in thebest interest ofwards ofthe court.35 (The injunction was
granted to protect Mary Bell's child and not Mary Bell herself.) However, the

33 See also A.-G . v. Leveller Magazine, supra note 24 .
34 [198411 W.L.R. 1422 (Fam.Div .)
35 Ibid. at 1425 : Balcombe J . (as he then was) doubted whetherhe hadjurisdiction to

grant such an order beyond a person who was a ward of the court. InA.-G. v . Newspaper
Publishing Plc., supra note 27 at 369, Lord Donaldson M.R . doubted the validity of
Balcombe J's judgment, however, Balcombe L.J . at 388 affirmed the correctness of his
earlier ruling .
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injunction would only be effective against those whohad notice ofit. This
jurisdiction to award an injunction against all the world to protect wards
and others who fall within the court's inherentparens patriae jurisdiction
has been followed in numerous other cases .36

Amore novel application has recently arisen in Venables v. News Group
Newspapers Ltd. 37 In 1993 the two claimants had killed a toddler . Following
their trials they were placed in detention homes run by a local authority. At the
time of the trial an injunction had been granted preventing the publication of
information aboutthe claimants followingtheir trial so that they would be given
an opportunity to rehabilitate themselves free from constant media attention.
Upon attaining theageof18 (the age ofmajority) the claimants sought extension
of the publication ban issued in 1993 . The claimants were motivated to make
this request after a number of newspapers and media groups applied to have
clarification of the original injunction once the claimants gained the age of
majority . In particular, the claimants wanted the news media to be restrained
from publishing any current pictures, the location of their current detention
homes, and details about their future placements in the community. This case
differed from that of aminor or ward of the court in that the material sought to
be enjoinedrelated to theperiod whenthe claimants were ofthe age ofmajority.
The claimants, although parties in unique circumstance, were not appreciably
different fromotherinfamouspeople whoare subjectto media attention. It is for
this reasonthattheyarguedthey wereentitledto protectconfidential information .
Thedefendant then argued that under the appropriate common law doctrines of
confidentiality, thecourt was required to consider the public interest in allowing
disclosure and that since the enactment of theHuman Rights Act(U.K.) 1998
and European Convention on Human Rights, the court was required to give
press freedom paramountimportance. To this submission the claimants argued
that in balancing thepublic interest, they were also entitled to protection under
theHumanRights andConvention where the evidence showed that publication
ofthematerial, andthusidentification oftheclaimants, wouldresultinarealrisk
oftheir beingharmedby those who wished to avenge the murder of the toddler.
Butler-Sloss P. acceptedthat the law ofconfidentiality, in light ofthe direction
of the human rights legislation, could cover the unique circumstances of the
claimants and that the courthadjurisdiction to grant an injunction. The right to
press freedom of expression had to be construed consistently with other rights
in the legislation, and, in particular, the claimants' rights to life, prohibition of
torture, and respect for private andfamily life (articles 2, 3, & 8 ofthe European
Convention). Turningto the scope ofthe injunction, Butler-Sloss P. recognized
that an order made against the lone defendant would be ineffective if other
newspapers were then free to publish what the News of the World had been
prevented . Although an order made against a nameddefendant could give rise
to contempt proceedings ifsubsequent actions of anon-party couldbe found to

36 The cases are full covered in Miller, supra note 15 at 10.174-10-189.
37 Supra note 4.
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be an interference with the administration ofjustice, Butler-Sloss P. believed it
was inappropriate to do through the back door what she could not do through
the front door . Relying upon a broad requirement to act in a manner compatible
withthe European Convention, she declined to follow the dictum ofLord Eldon
in Iveson v. Harris3s and granted the injunction against the world at large . The
terms of the injunction were to ensure that any information that would lead to
the future identification and location of the claimants was not published,
including photographs, and interviews with co-detainees and care-givers .
Information on the workings of the secure units where they had been detained
before being paroled could be publishedafter aperiodof 12months hadelapsed,
provided it would not lead to the identification and current location of the
claimants . The injunction was to operate for the future, presumably for the
natural life of the claimants, and it prohibited all publication by any form of
media. Anticipating the fact that because the injunction could only be effective
in England and Wales, andthat material thatis once placed in the public domain
can no longer be considered confidential, Butler-Sloss P. also prohibited the
wider circulation of material which may have entered the public domain
through the internet or other foreign media outlets .

In the English context the effect of making the order against the world at
large will subject a non-party who violates the terms ofthe injunction guilty of
civil contempt rather than criminal contempt, the appropriate charge when the
non-party interferes with orimpedes the administration ofjustice . 39 This would
effectively alter the fnens rea requirement, the former requiring an intentional
act to breach the order which is not `casual or accidental and unintentional' 4°
The latter, requires proof of an actual intent to impede or interfere with the
administration of justice . However, in both cases actual knowledge of the
injunction would still be a prerequisite to any committal proceeding of a non-
party for contempt.

The tendency in the United Kingdom is to eschew distinctions between
civil and criminal contempt. The safeguards normally associated with criminal
proceedings, i.e . higher burden and standard of proof and protection against
self-incrimination, havebeen assimilatedintocivil proceedings for contempt of
court for both civil and criminal contempt where both pursue punishment and
deterrence as goals4 1 Nevertheless, there may still be some residual distinctions .
For example, it is more likely that an action based on impeding and interfering
in the administration ofjustice will be brought by the Attorney-General rather
than by the plaintiff. The former is charged with maintaining public order, and

38 Supra note 6.
39 Miller, supra note 15 at 14.61 . Note that in Scott v. Scott, [1913] A.C. 417 at458-

59, Lord Atl inson described as absurd the notion that a named person who violates an
injunction is liable only for civil contempt, whereas, a non-party who impedes the
administration ofjustice is guilty ofcriminal contempt.

40 Heatons Transport (St Helens) Ltd. v. Transport and General Workers' Union,
[19731 A.C . 15 (H.L .) at 109-10, and see Miller, ibid. at 14.51 .

41 Miller, ibid. at chapter 2 .
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it is that which is jeopardised by interference with the administration ofjustice .
It is also difficultto escapeapopulistview that some contempts aremore odious
than others and that this should be reflected not only in the quantity of
punishmentimposed butinthe characterisation ofthe contemptcharge itself.42

IV. Developments in Canada ofthe Canon that Only a Party to an
Injunction Order is Bound by it

InCanadathereare a couple ofearlyreported cases which simply cite and follow
the early English precedents43 with little, if any, discussion on whether the
order can be made against non-parties. Another group of cases involves
injunctions whichhavebeen grantedbetweennamedparties, but which have an
unintended result ofappearing to restrict the activities ofa third party.44 By far
the largest number of cases in Canada in which the plaintiff has purported to
make non-parties subject to an injunction arise in the context of labour
picketing .

In Bassel's Lunch Ltd. v . Kick et. al.45 the plaintiff successfully obtained
an injunction enjoining named defendants, all members of the Hotel and
Restaurant Employees International Alliance, from picketing outside the
plaintiff's premises . In place of the named defendants, other members of the
union commenced picketing. Theplaintiffthenbroughtproceedingsforcontempt
against thenon-parties. In the trial court, Kingstone J. held against the plaintiff.
Theevidencedidnotprovethat the non-parties hadaided and abettedthenamed
defendants to breachtheinjunctionwhere thenamed defendants had beenfound
to be in full compliance with the court's original order. The trial judge was
reversed on appeal. Riddell J.A ., for the court, saw the acts of the non-parties
asintermeddlers and thus within theterms ofLordLangdaleM.R.'s enunciation
of the law in Lord Wellesley v . The Earl ofMornington. 46

42 In A.-G. v. Newspaper Publishing Plc., supra note 27 at 362, DonaldsonM.R.
suggested that criminal and civil contempt should be reclassified into conduct which
involves a breach, or assisting a breach, of a court order, and, conduct which involves an
interference withthe administration ofjustice. In the former, it is leftto theparties to raise
whereas in the latter, it is the function of the Attorney-General as guardian of the public
interest .

43 SeeHynesv . Fisher (1883),4O.R . 78 (Q.B .) at 86-87 citingLord Wellesley v. The
Earl ofMornington, supra note 9, and Union Natural Gas Co. v. Chatham Gas Co. (1918),
56 S.C.R. 253 per AnglinJ; (dissenting) at 280, citing Seawardv. Paterson supranote 10.

44 See for example Standal Estate v. Swecan International (1989), 99N.R. 1 (Fed.
C.A.) on whetheraMareva injunction canbindbanafidepurchaserfrom nameddefendant.
Gunn v. McInnes, [1923] 1 W.W.R . 353 (Man.K.B .) In a dispute overproperty claimed by
a party through adverse possession, an injunction granted against asubsequent purchaser
ofland was not binding on original vendor when the subsequent purchaserreassigned the
land to the original vendor.

45 [1936] O.R . 445 (C.A .).
46 Supra note 9 .
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The key difference between Kingstone J.'s and Riddell J.A.'sjudgment is
the latitude encompassed within the notion of aiding and abetting . Kingston J.
chose to narrowly define the term . Before a person could be found guilty of
aiding and abetting another party, that other party must also be guilty of
undertaking the enjoined activity . The backdrop to Kingston J.'s ruling was the
view that the non-named defendants should really have been charged under the
criminal law and that the plaintiff should nothave sought to use the civil law to
enhance punishment ofcriminal offences . Riddell J.A.'s approach more widely
defined aiding and abetting to encompass a person who, with knowledge of the
order, acts in a way that achieves the conduct that has been enjoined . In a
subsequentcase arising from the same labour dispute, and citing additionalnon-
parties for contempt, Macdonnell J.A ., forthe CourtofAppeal, summarised the
law as follows :

An injunction restraining A from doing some act is not an injunction restraining B or
C from doing it. In many instances, also, the fact that B or C do the act prohibited to
A, does not amount to any assisting or aiding of A by B or C ; the latter may be acting
quite independently of A . On the other hand it is sophistry to argue that, because A
refrains from doing the act, therefore B or C's doing it in his place is not assisting or
aiding him. Where B and C act not independently but because of their interest in A,
itmay wellbe heldthattheyare assisting oraidinghim ; at least they areinter-meddling
and so may be found guilty4 7

The distinction between aiding and abetting an enjoined party and interfering
with the administration ofjustice emerges inRe TilcoPlasticsLtd. v. Skttrjat. 4&
TheAttorney-General for Ontariobrought conunittal for contemptproceedings
against 27 unionists whohadbeenpicketing outside theplaintiff's factory . Prior
to the Attorney-General's intervention the plaintiffhadobtainedaninterlocutory
injunction restrictingthe numberofpicketersto 12 . As a resultofthis injunction,
other trade unionists mounted a campaign against the use of injunctions in
labour disputes andcommenced anorchestrated campaign to defytheinjunction .
As a result ofthis activity the 27 unionists, five of whom were instrumental in
leading the campaign, were committedforcontempt, although none of themhad
been named defendants in the original injunction proceedings . In this sense the
primary motivation ofthose committed for contempt was not to aid andabetthe
initial strikers of the plaintiff- i.e . the named parties' purpose, although it did
effect that result as well, but was to bring pressure to bear on both court and
legislature concerning the use of injunctions in labourdisputes - i.e. the non-
parties' purpose . Gale C.J.H.C . held those committed for contempt guilty of
criminal contempt. Following Seaward v . Paterson Gale C.J.H.C . stressed that
a person was liable for contempt where they had knowledge of the court's order
and set out to defy it, though not a party to the proceedings49 Most of the

`t7 Ibid. at 456 .
48 (1966), 57 D.L.R. (2d) 596 (Ont . H.C .), (1967), 61 D.L.R. (2d) 664. Appeal to the

Court of Appeal dismissed and leave to Supreme Court of Canada refused.
49 Supra note 47.
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argument in the case centred on whether the respondents had sufficient notice
of the court's earlier injunction. The evidence before the court was that some
had been given direct notice of the injunction after it had been issued while
others wereonlymade awareofits existence throughnewspapers, radio, and the
posting of the injunction outside the plaintiff's premises . Gale C.J.H.C . was
prepared to hold that the respondents had sufficient actual notice of the
injunction such that they must have been aware of its existence and that their
activities would have constituted an infringement of the injunction had they
been named parties . Unlike developments in the United Kingdom there is little
discussionby Gale C.J.H.C on what are the constituent elements of a contempt
charge for `openly defying' a court order.

In Re Tilco Plastics Ltd. v. Skurjat Gale C.J.H.C recognized the form of
contempt as being criminal contempt. This conclusion necessarily followed the
Supreme Court of Canada's ruling in Poje v. A.G. for B. C.50 In that case the
plaintiff successfully sought an injunction against the Woodworkers Union
restraining its members frompicketing the plaintiff's ship . The union's actions
prevented longshoremen from loading the ship, as they would not cross the
picket line . After the injunction was granted the union continued its picketing
and the plaintiffcommenced proceedings to commit the members of the union
for contempt . Prior to the committal proceedings coming before the court the
plaintiff settled its dispute with the union and agreed to discontinue the
committal action. However, the Chief Justice forBritishColumbia, on his own
motion continued the committalproceedings on the basis thatthe open defiance
of the earlier court's order amounted to criminal contempt. After hearing the
evidenceofwhathad happenedwhenthe sheriffhadtriedto execute theoriginal
injunction, the Chief Justice found the union members guilty of criminal
contempt . 51 The appellant unionists appealed . They argued that the line
between civil and criminal contempt drawn from cases such as Seaward v.
Paterson distinguished betweennon-compliance with an injunctionby anamed
party, and the actions of a non-party . Civil contempt is one of procedure only
in that the plaintiff is seeking to gain compliance against the party directly
responsible for violating the plaintiff's rights. In criminal contempt the actions
of the non-party are in open defiance of the court's order and amount to an
interference with the administration ofjustice . The Supreme Courtrejectedthis
analysis to differentiate the forms of contempt . Both forms of contempt could
amount to either civil or criminal contempt, however, criminal contempt is
distinguished by the fact that the harm done is a `public' injury, which is more
thanjust disobedience ofthe court's order. Although dealing only with a named
defendant, inpassing, KellockJ. suggested that in matters ofcontempt ofcourt,
a non-party is on the same footing as a named party .52

50 [195311 S.C.R. 516.
Si Canadian Transport Co. v. Alsbury etal., [1952] 6W.W.R . (N.S .) 473 (B.C .S .C .)

affd[195217W.W.R . (N.S .) 49 (B.C.C.A .) .
52 Poge, supra note 50 at 522.
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The decision in Catkey Construction Ltd. v . Moran53 goes the furthest in
holding a non-party liable for his or her own independent actions which are
neither aiding, abetting nor intermeddling, but, which are seenas defiance ofthe
court . Theplaintiff gained aninjunction against nameddefendants, all members
of the Trades Council, enjoining them from picketing outside the plaintiff's
construction site . The plaintiff refused to employ the defendants' members and
insisted on using non-union labour . The non-party defendant, who was neither
a member of the Trades Council, nor had been encouraged by the named
defendants tojoin the picket, acted on his own volition to picket the plaintiff's
premises . The evidence proved that the non-party defendant had been given
notice of the injunction . Pennell J . held the non-party defendant liable for
contempt on the basis that a person who was aware of a court order and then
knowingly contravened it, acted in defiance of the court and was guilty of
contempt. This judgment, although of a relatively low level, started a trend in
the Canadian cases to hold non-parties liable for civil contempt54 where they
simply havenotice ofthe injunction and are carrying out the enjoined acts albeit
not as aiders, abettors or inter-meddlers .

In another series of cases, Canadian courts have dealt with whether an
injunction against a named union includes all members of the union, and
whether the terminology of the order which specifically enjoins all persons
acting with knowledge of the order can, in law, have that affect . In Evergreen
Press Ltd. v . Vancouver Typographical Union55 Macfarlane J . held that he had
found no authority to include amongst the parties enjoined all persons acting
with knowledge of the order who were not parties to the order.56 In Bartle &
Gibson Co . Ltd. v . Retail, Wholesale andDepartmentStore Union,57 the British
Columbia Court ofAppealtookamoreaccommodating position . The injunction
was expressed in similar language to that in Evergreen Press58 in that it
purported to directly enjoin any person having knowledge of the order . Tysoe
J.A., speaking for the court, saw no error in the order's terminology holdingthat
persons who, with knowledge ofthe order, took steps to assist in contravening
it, were also liable for contempt. The terminology of the order was considered
appropriate given the state oflabour relations in British Columbia atthe time, and
where there was a high propensity forintermeddlers to become involved in labour
disputes . Tysoe J.A.'s judgment appears to eschew differences in contempt by a
named party directly and of a non-party who aids, abets or intermeddles 59

53 (1969), 8D.L.R. (3d) 413 (Ont . H.C .) .
54 The form ofcontempt is not discussed in the judgment . Presumably the court was

dealing with civil contempt as the actionwas brought by theplaintiff rather than Attorney-
General and the fine imposed was rather small . There was no evidence of public defiance
other than the actual picketing action alone.

55 (1959), 18 D.L.R . (2d) 401 (B.C.S.C .) .
56 A similarargumentwas acceptedin C.P.R . Co. v.Brady (1960), 26D.L.R. (2d) 104

(B.C.S.C .) per Collins J. .
57 (1971), 18D.L.R . (3d) 232 (B.C.C.A.) .
5s Supra note 55 at 402 .
59 Bartle, supra note 57 at 238 .
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The apparent contradictory approaches in Evergreen Press and Bartle &
Gibson were confronted by Hutcheon Co.Ct.J. inMitchell Bros. Truck Lines v.
General TruckDrivers' & Helpers' Union.60 Hutcheon Co.Ct.J . was asked to
rule directly on whether an interlocutory injunction order aimed at preventing
the defendants from encouraging firms not to deal with the plaintiff while the
plaintiffwasembroiledinalabour disputewith abrotherlocal ofthe sameunion
in Oregon, U.S.A, could include the term "anyone having knowledge of this
order". Hutcheon Co.Ct.J. ruled in the plaintiff's favourprovided the wording
followed the suggestion of Lord Uthwatt in Marengo6l and made it clear that
non-parties were only caught by contempt for aiding and abetting .62

In Griffin Steel Foundries Ltd. v. Canadian Association of Industrial,
Mechanical and Allied Workers63 the Manitoba Court of Appeal, without
hearing argument from counsel, held that it was inappropriate in the case to
include a provision in the injunction purporting to bind "any person having
notice ofthis order." Theinjunction applicationhadbeenmade by an employer
seeking torestrain the union, whichrepresentedthe employees, from obstructing
access to the applicant's plant.

Finally, in International Longshoremen v. Maritime Employers64 the
SupremeCourt of Canada approved of the dicta of Lord Uthwatt in Marengo.
Therespondentemployer, plaintiff at trial, had soughtaninterlocutoryinjunction
against the appellants, three trade unions, to enjoin themfrom refusing to work
in contravention of a term not to strike contained in their respective collective
agreements . The appellants had refused to work because they were honouring
another union's picket line . Estey J., speaking for the court, opined that it did
not invalidate an order to include reference to `officers, members and servants'
since the appellant unions could only act through those representatives. In
addition, the terminology of the order had been widely used in Canada.

. . . .such language has, for many years, been adopted in these injunctions, . . ..no doubt
for the goodreasonthat itmakes theimpactandsense ofthe order clearto all that those
likely to be affected thereby and, inanyevent, such wordingcanhardly be saidtoharm
any of the persons in law affected by the order.65

A number of observations can be made on. these Canadian cases . One, the
presence of the phrase "anyone having knowledge of the order", or similar
variation is immaterial to whether a person can be held liable for contempt of

60 (1974), 57 D.L.R . (3d) 540 (B.C.S.C .) .
61 Supra note 15 at 407.
62 CounselbeforeHutcheonCo.Ct.J.hadalsobeencounselinBartle&Gibson, supra

note 57, and submitted that the Court of Appeal in that case had not been aware of the
decisioninMarengo. In addition, the same Court of Appeal had in an unreported decision
(Cunningham Drug Stores Ltd. et. al v. Haynes et. al . (7 August 1973)) deleted the words
"and anyone having knowledge of this Order" .

63 (1977), 80 D.L.R . (3d) 634 (Man. C.A.) .
64 Supra note 1 .
65 Ibid. at 144.
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court . The order cannot be made to extend directly to non-parties by dint of
changes in terminology . However, the practice of including this type ofphrase
has been encouraged so as to forewarn non-parties of potential exposure to
contempt where their activities aid, abet, intermeddle or defy the court's order
or authority. Unlike English courts, which have expressed grave doubts as to the
propriety of this terminology, senior Canadian appellate courts, with one
exception, have endorsed it. Two, the majority of the Canadian cases are
interlocutory proceedings where it is arguable that there is still an opportunity
to add parties to the litigation or to challenge the basis of the court's original
order. Three, a majority of the cases involve picketing or protest where the
injunction is truly ancillary and collateral to the substance of the dispute
between the named parties .66 Four, there is a wide latitude in how the courts
define the egregious conduct of the non-party . A narrow view is to require the
non-party's actions to specifically aid and abet the named parties to undertake
the enjoined conduct. In this sense, the non-party is acting in collusion with the
named party to achieve the same objective. A wider view is to simply require
the non-party's actions to intermeddle with the named parties enjoined conduct .
In this sense, the non-party's intent and objective in participating may notbe the
same as the named party, yet the non-party is aware that his or her actions will
further the named party's goal in some respect. The widest position is simply
to require thenon-party's actions tohave thesame effect as the enjoined conduct
regardless of how that may advance the interests of the named party. In this
sense, even totally independent action by the non-party will give rise to
contempt ifitviolates the terms ofthe injunction . 67 In this position, the primary
function ofthe contemptproceeding is to maintain authority and respect forthe
court in the face of defiance . However, the courts have expressed ambivalence
on whetherthe defiance has to be `public' so as to amountto an `open' and very
public display of defiance, or whether merely participating in carrying out the
enjoined activity is enough to comprise defiance of the court's authority . Five,
even a non-party acting in open defiance of the court may onlybe liable for civil
contempt rather than the English practice of holding the person guilty of
criminal contempt .

66 For some recent examples outside the area of picketing and protest see Chicago
Blower Co. v. 141209 Canada Ltd (1987), 44 Man. R. (2d) 241 (C.A.), leave to appeal
refused (1987), 50 Man.R . (2d) 80 . Non-parry corporate officers held subject to contempt
where they aided and abetted a corporate defendantto breach an injunction . Royal Bank of
Canada v. Merchants Consolidated Ltd. (1988), 55 D.L.R . (4th) 370 (Man . C.A.) court
order appointing receiver and making order purporting to restrain all dealers from
collecting funds directly from retailers. Order not binding directly on non-parties to
receivership .

67 Ambivalence by Canadian courts on this last point has led courts in other
jurisdictions to conclude that the Canadian jurisprudence is confused . See the comments
of Browne-Wilkinson V.C ., and Balcombe L.J. in the lower courts decision in A-G. v .
NewspaperPublishing Plc., supra note 27 (Ch.D . & C.A.) at 344-45 and 386 respectively,
and Maritime Union v. PatrickStevedores Operations, [1998] 4 V.R. 143 at 161 (Victoria
C.A .) .
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V. The Supreme Court of Canada Decision in MacMillan
Bloedel v. Simpson

In MacMillan Bloedel v. Simpson68 the SupremeCourt of Canada confronted
directly the liability of a non-party for contempt ofcourt in failing to abide
by an injunction . The action arose out of the continuing protests against
milling old growth forests in British Columbia. In numerous proceedings
the plaintiffs successfully obtained a series of interlocutory injunctions
aimed at preventing protesters from blocking logging operations . The
orders hadnamed defendants followed by a general description addressed
to "John and Jane Doe and Persons Unknown", and, "all persons having
notice of the order." The defendant in the proceedings before the Supreme
Court fell into the latter category . After the orders had been issued the
police arrested over 800 individuals during 1993 for violating the
interlocutory orders . Theorders specifically authorisedpolice involvement
to both supervise the orders and to prevent breaches of the peace. 625
people were convicted of criminal contempt of court and sanctioned by
fines up to $3000 and jail terms up to 60 days . MacMillan Bloedel never
brought civil proceedings against the individual defendants, and by the
time the appeals to the interlocutory injunctions were heard, they hadlong
since lapsed .

There were essentially three grounds of appeal. The first ground related
to the jurisdiction of the court to grant an injunction against the public in
a civil matter preventing conduct which properly fell within the criminal
law and that was amenable to criminal prosecution by the Attorney-
General. At the time of the action the Attorney-General had taken the
decision not to lodge criminal charges against the protesters, preferring to
leave it to the individual affected property owners through the civil courts .
Owing to the Attorney-General's decision not to act, MacMillan Bloedel
had in fact advanced their injunction applications . The Supreme Court
characterised the dispute as one between public rights to protest and
dissent, and the maintenance of private rights of land holders to use their
land . However, the simple decision of the Attorney-General not to take
criminal proceedings did not leave the plaintiff without remedy . Where a
private litigant's ownproperty rights were affected by criminal conduct the
litigant had standing to invoke the court's jurisdiction without the need to
seek prior approval ofthe Attorney-General . This was asimple affirmation
by the Supreme Court of the principles applicable where a private party
wishes to bring an action for a public nuisance, andwho is individually and
specifically affected over other members of the public .

The second ground related to the ability of a court to grant an order
against non-parties. The appellants argued that a court could only make an

68 Supra note 2 .
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order against a party to the proceedings, and lacked jurisdiction to do
otherwise . In the British Columbia Court of Appeal, Wood J.A ., in dissent,
found this argument compelling.69 McLachlin J., for the court, considered
this argument from the grounds of existing precedents and from the policy
implications that adherence to it would have for the rule of law in Canada.

McLachlin J. recognized the difference between being bound by the
injunction as a named party, and being bound to obey an injunction because
one becomes aware of its terms. McLacblin J. did not seek to change this
distinction . McLachlin J. then rightly asserted that the English courts have
held a non-party liable for contempt for obstruction ofjustice where they
have acted independently, and not just for aiding and abetting the named
defendant. After analysing the Canadian andEnglish precedents McLachlin
J. concluded as follows :

It may be confidently asserted, therefore, that both English and Canadian
authorities support the view that non-parties are bound by injunctions : if non-
parties violate injunctions, they are subject to conviction and punishment for
contempt of court. The courts have jurisdiction to grant interim injunctions
which all people, on pain of contempt, must obey . The only issue - and one
which has preoccupied courts both in England and, to a lesser extent, here-is
whether the wording of the injunction should warn non-parties that they, too,
may be affected by including language enjoining the public, or classes of the
public, from committing the prohibited acts . On this point I share the view of
Tysoe J.A . in Bartle & Gibson, and Estey J . in International Longshoremen
Association : if members of the public may be bound to respect court orders in
private suits on pain ofbeingheld in contempt, it seems appropriate that the order
apprise them of that fact . 7°

On the issue of what relevant policy implications informed the court's
decision, McLachlin J. asked rhetorically, "what are the dangers of
empowering the courts to make orders to protect private interests which all
must obey on pain of contempt?" 71 To this, McLachlin J. answered, that
while maintenance of the rule of law necessitated such jurisdiction and
orders, they can only be made where the public has been apprised of the
orderandgiven an opportunity to comply . In addition, circumspection must
be exercised so that the orders are not drafted in unduly broad terms.
Whereas Wood J.A ., in the Court of Appeal, had concluded that the court
should not exercise jurisdiction but insist that the Attorney-General act
instead, McLachlin J. opined that the court's equitable jurisdiction to grant
injunctions was designed to fill the very gap that the Attorney-General's
actions in this case had made, necessary.

The third ground of appeal raised the issue of whether an action could
be launched against unnamed persons using the appellation, John andJane

69 Sapra note 5 at 30-43 .
70 Supra note 2 at 1064-65.
71 Ibid. at 1067.
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Doe andPersons Unknown. On this point McLachlin J. held that the court
did not have to answer the issue basedon its findings that even a non-party
was duty bound to comply with a court order. However, she did observe that
the argument really raised a matter of pleadings and that no authority had
been given which suggested the appellation as invalidating the proceedings
or order.

VI. Analysis and Observations ofMacMillan Bloedel v. Simpson

McLachlin J.'s judgment is open to anumber of observations . First, it is an
over simplification of the English position to suggest that a non-party
would be treated in, a similar fashion in that jurisdiction . As discussed
earlier, the English position is far more circumspect on finding contempt
where it is alleged that the contemnor has acted to interfere or impede the
administration of justice, and even then it must be criminal contempt . In
addition, the constituent elements of the criminal contempt require an
actualmens rea ofintending toimpede the administration ofjustice, and the
actus reus of actually having that affect. The approach in MacMillan
Bloedel does not specifically discuss the constituent elements ofthe alleged
contempt but suggests that mere knowledge of the injunction and the
carrying out of the enjoined act are sufficient . Indeed, although in the lower
courts the non-parties had all been convicted ofcriminal contempt, it would
appear from McLachlin J.'s judgment that the actions of a non-party in
failing to comply with an injunction once they have notice of it, does not
necessarily result in a charge of criminal contempt exclusively. In some
cases subsequent toMacMillanBloedel the courts have been willing to hold
a non-party guilty of civil contempt alone.72 If criminal contempt is the
appropriate charge for non-parties who fail to obey a court injunction then,
presumably, the requisite mens rea andactus reusrequirements enunciated
in United Nurses ofAlberta v. Alberta (A . G.)73 wouldbe applicable . In that
case the Alberta nurses, who were embroiled in a labour dispute, openly
defied aLabour Board order which hadbeen filed in court requiring them to
return to work . In that case the majority established that for criminal contempt:

. ..the Crown must prove that the accused defied ordisobeyed a court order in a
public way (the actus reus), with intent, knowledge or recklessness as to the fact
that the public disobedience will tendto depreciate the authority ofthe court (the
mens rea) . The Crown must prove these elements beyond a reasonable doubt. As

72 See Merck & Co. v . Nu-Phann Inc. (2000), 9 C.P.R. (4th) 379 (F.C.T.D.) court
refusing to strike outpleadings whichraised theissue ofwhether anon-party couldbeheld
liable for civil contempt . In International Forest Products Ltd. v . Kern (2000), 144
B.C.A.C . 141, non-parties plead guilty to civil contempt. Appeal on appropriateness of
sentences imposed.

73 [199211 S.C.R. 901 .
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in other criminal offences, however, the necessary mens rea may be inferred
from the circumstances. An open and public defiance of a court order will tend
to depreciate the authority of the court. Therefore when it is clear the accused
must have known his or her act ofdefiance will be public, it maybe inferred that
he or she was at least reckless as to whether the authority of the court would be
brought into contempt .74

A minority opinion delivered by Cory J., differed in that the actus rears
required the crown to prove that the contemnor's conduct "mustbe conduct
which causes a serious public injury".75 Cory J. found that the actions of the
nurses did not constitute a serious public injury in that their actions, while
amounting to civil contempt, raised no threat ofpublic violence nor did they
flaunt their disobedience publicly . Cory J.'s demand for actual proof of a
`serious public injury' is closer to the English requirement, in the context of a
criminal contempt allegation for impeding the administration of justice,
that the contemnor's actions must frustrate the main purpose for which the
court granted the injunction in the initial proceedings. Both require proof
of actual resultant harm (i.e . either serious public harm or frustrated main
purpose), whereas the majority's opinion requires only open public defiance
regardless of whether the contemnor's actions have had, or are likely to
have, any effect on the administration of justice .

It is difficult to compare the English decisions involving breach of
confidentiality to Canadian decisions involving civil disobedience. However,
in Maritime Union v. Patrick Stevedores Operations 76 , The Victoria Court
of Appeal was asked to rule on the propriety of an interlocutory injunction
issued against both named and unnamed parties who were engaged in
picketing the plaintiff's wharf during an extremely acrimonious labour
confrontation. The court, afterreviewing both English andCanadian authorities
(although not MacMillan Bloedel), and finding the latter confusing,
concluded that therewasno jurisdiction to issue an injunction against non-
parties and that they could only be held liable where they aided and abetted
thenamed parties inbreaching the injunction . TheVictoria Court's decision
does not specifically address the issue ofwhen anon-party whoviolates an
injunction can be held in contempt for impeding the administration of
justice, but it is further evidence ofjudicial restraint andgraveconcern over
rushing headstrong into holding non-parties subject to injunctions,
particularly, in the context of mass civil disobedience .

A second observation concerns the Supreme Court of Canada's belief
that the rule of law is imperilled if such jurisdiction against non-parties is
not exercised. In comparable situations in other jurisdictions, notably
England and Australia, courts have not felt a similar compulsion to act. A
subsidiary issue is the appropriateness of resorting to contempt of court

74 Ibid at 933 per McLachlin J.
75 Ibid. at 913.
76 Supra note 67 .
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when other possible avenues to deal with the plaintiff's circumstances
exist. In MacMillan Bloedel McLachlin J. commented upon the lack of
response by the Attorney General to resort to criminal prosecutions, but
said that this fact alone did not deprive the private individual of resort to
seek relief from a civil court. In a subsequent article written by Amir
Attaran77 on MacMillan Bloedel the suggestion was made that a better
response would be for the plaintiff to seek mandamus against both the
Attorney General and the police to do their duty and criminally prosecute
the protesters .78 This suggestion has itself generated an unusual amount of
judicial commentary . The idea wasrejected by the British Columbia Court
of Appeal in International Forest Products Ltd. v . Kern79 largely on the
basis that the court accepted the assertions by the Attorney General that the
civil injunction and contempt process was more effective in that it was
expeditious and avoided the technicalities of rarely used Criminal Code
provisions . However, at least two lower court decisions have found merit
in the proposal .80 Indeed, the judgment of McEwan J. in Slocan Forest
Products Ltd. v. John Doesl raises a disturbing picture of how the use of
the civil injunction and commensurate contempt proceedings has become
thepreferredmethod ofhandling all protesters and civil disobediencein the
West Coastlumber disputes. The invidious position of the court is that it is
forced to sacrifice its own public esteem and authority to preserve the
Attorney General's in what is an extremely heated andpolitically sensitive
climate. 82 The repeated frequency of this form of action threatens to lower
the public's perception of the courts as independent dispensers of law and
turn them into a pseudo-legislative arm of the forestry industry . It was
largely similar arguments that lead Cory J. to exercise extreme caution in
deciding whether to hold the Alberta nurses for criminal contempt in their
labour dispute -namely afear that public perception of courts in labour
disputes would be to see the court as an arm of government to impose
crushing penalties on trade unions . Thelackofinvolvement ofthe Attorney
General also has other interesting ramifications. As pointed out by Julia
Lawn in her article, because the dispute is kept at the level of private civil

77 "Mandamus in the Enforcement of the Criminal Law: Ending the Anti-Protest
Injunction Habit - Issues arising from MacMillan Bloedel v . Simpson" (1999) 33
U.B.C.L . Rev. 181.

7$ See also the suggestion ofSouthin J.A . inEverywoman'sHealth Centre Societyv .
Bridges (1990), 54 B.C.L.R . (2d) 273 (C.A.) at 285.

79 Supra note 72 .
so -See Alliford Bay Logging (Nanaimo) Ltd. v . Mychajlowycz (2001), 85 B.C.L.R .

(3d) 154 (S.C .) and SlocanForestProductsLtd. v . JohnDoe, [2000] B .C .J. No . 1592 (S.C .)
(Q.L.) .

81 Ibid. at paras. 47-49.
82 The irony that the Attorney General who initially washed his hands of the fray in

deciding not to prosecute criminally protesters, but thenreturned to lead the charge where
a charge of criminal contempt is laid (see (2001) B.C .J . No . 2362 (S.C.) (Q.L.)), has not
been lost on some . See J. Lawn, "The John Doe Injunction in Mass Protest Cases" (1998)
56 U. ofT. Fac. L. Rev. 10 1 at 108.
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litigation, the ability to raise Charter arguments is lost . Yet, these same
arguments may have a real bearing on the granting and breadth of the
injunction where it impacts upon rights of protest and speech.83

One of the arguments in favour of the civil injunction and contempt
proceedings is that it is expeditious because it dispenses with many of the
procedural requirements of Criminal Code charges . For example, in Slocan
Forest Products Ltd. v . John Doe McEwan J . quotes extensively from the
British Columbia Attorney General's policy document which illustrated
the relative success of the policy . It stated :

For example, in 1989 before British Columbia had a civil disobedience policy,
70 individuals were prosecuted on Criminal Code charges relating to protests
against mining in British Columbia's Strathcona Park . Notwithstanding the
disruption of logging activities, sixty-seven of the accused were acquitted of
charges of mischief. Only three persons were convicted and they received minor
sentences . The trials lasted over a period of 18 months .

Compare this to civil disobedience at Clayoquot Sound in the summer of 1993
where more than 700 people who disobeyed an injunction were prosecuted for
criminal contempt . Police responded swiftly in making arrests . The trials were
concluded over a period of eight months . Almost all those prosecuted were
convicted and the average jail sentence was three weeks, served usually on
electronic monitoring.$¢

By any stretch of the imagination these are large numbers of non-parties
being held liable for criminal contempt arising from a private civil action
between named parties . Against the reticence of the English courts to
exercisejurisdiction againstnon-parties for interference in the administration
of justice, Canadian courts appear down right profligate .

A third observation concerns the relationship between non-parties and
final, rather thaninterlocutory, injunctions . InMacMillan Bloedel McLachlin
J . noted the cautious approach of the Ontario Court of Appeal in Sandwich
West (Township) v. Bubu Estates Ltd .85 There, the court indicated that it

83 Ibid. at 131, and seefor example Ontario (A.G.) v. Dieleinan (1994), 20 O.R. (3d)
229 (Gen. Div.) for the arguments that can be raised when it is the Attorney General who
seeks the injunction to provent civil unrest .

84 Supra note 80 at para . 23, citing C . Gabelmann, "British Columbia's Civil
Disobedience Policy -A Measured Response" .

85 (1986), 30 D.L.R . (41h) 477 (Ont. C.A .) . The township had been successful in
gaining an injunction requiring the named defendant and any other property owners who
had knowledge of the order to comply with a certain by-law . In subsequent proceedings
brought for contempt against non-parties the trial judge had dismissed the contempt
charges but without prejudice to the township to relay them after it had exercised its
alternative enforcement rights . Theultimate effect oftheorderwas to allow the determination
ofthe rights ofall property owners in the disputed subdivision to depend on the success of
actions against a few named defendants . See also R.J . Sharpe, Injunctions and Specific
Performance (Toronto: Canada Law Book, 1992) at 9[6.270.
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was inappropriate to determine the rights of non-parties overland usage in
a subdivision, without having heard from them, based on a final settlement
consent order made with the named defendants .86 The legal demarcation
between final and interlocutory proceedings is clear, however, the procedural
practicalities are a little less so. Often, the plaintiffhas no intention to proceed
tojudgment after gaining an effective interlocutory order. Indeed, the plaintiff
in MacMillan Bloedel never proceeded to final judgment. against the named
defendants . The lack of effective time limits on the validity of interlocutory
orders can also result in contempt proceedings being brought years after the
injunction was granted. For example, Julia Lawn points out that in one case a
defendant was convicted of contempt seven years after the interlocutory
injunction hadbeen granted.87

Apart from cost and inconvenience, it is still possible for any named
defendant to defend in interlocutory proceedings and to have his or her day in
court. In the case of contempt proceedings against a named defendant it is
always possible for the defendant to argue over the propriety of the original
order, although they maybe required to purge their contempt before being
allowed to continue their defence.88 However, in the case of a non-party the
only issue for the court is whether they have committed the contempt
alleged. Because there is no action between the parties there is nothing for
the non-party to contest. In fact the validity of the injunction is quite
irrelevant because even an invalid injunction must be obeyed until it is set
aside.s 9 In addition, because the mens rea element of the contempt only
focusses upon whether the non-party has the requisite intent to act in
defiance of the court's order; which can itself be inferred from acting
publiely,90 a non-party never has an opportunity to explain why he or she
acted in defiance of the court order, or why the order should not have been
granted in the first place. As Julia Lawn identifies, the protesters in
MacMillan Bloedel found the court's disinterest in their substantive merits
for acting the way they had, quite bizarre. 91 In contrast, Cory J. in his

86 See also the decision of the Federal Court of Appeal in Montres Rolex S.A . v.
Balshin, supra note 3 which decline to allow a final John and Jane Doe order to have
prospective effect . Discussed infra.

87 Supra note 82 at 122 citing R. v. Watson (1996), 22 B.C.L.R. (3d) I (S.C.) .
$$ Ontario (A.G.) v. Paul Magder Furs Ltd. (1991), 6 O.R. (3d) 188 (C.A .) .
89 Canada (Human Rights Commission) v. Canadian Liberty Net, [1998] 1 S.C.R .

626.
90 In UnitedNurses ofAlberta v.Alberta (A .G.), supra note73 at 913, Cory J. points

outthe difficulty in the majority'sjudgmentwhich madeacting inpublic the centralfeature
of the distinction between civil and criminal contempt. Such an approach replaces the
functional distinction between civil andcriminal contempt (i .e: the former focussingupon
ensuring that theplaintiff's interest in gaining compliancearemet,thelatter focussingupon
the court's interest in having its orders obeyed so that the administration ofjustice is not
ledinto disrepute) withone purely centredon the publicity attached to the contemnor's act.

91 Supra note 82 at 105.
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dissenting opinion in UnitedNurses ofAlberta v. Alberta (A . G.)92 thought
the fact that the leader of the Alberta Nurses Association acted with
reticence when being interviewed by the media, refrained to agree with a
reporter's suggestion that the `law was an ass', and simply presented the
nurses' grievances with their employer so as to minimize any disrespect
shown to the court, were all relevant to determine whether the charge of
criminal contempt, as against civil contempt, had been proved. Under the
majority's approach these considerations were irrelevant . This is not to
suggest that Cory J. would have decided differently in MacMillan Bloedel,
indeed he was part of the court that heard that case and did not render his
ownjudgment, however, I do suggest that the criteria established by Cory
J . to determine criminal contempt would at least permit non-parties to raise
issues on why they acted the way they had and why their actions did not
amount to a public injury .

Afinal observation, although not one arising directly out ofMcLachlin
J.'s judgment, concerns the breadth of the orders whichhave been made to
control civil disobedience . In MacMillan Bloedel the order was carefully
worded so as to only prevent obstruction of a bridge leading to the
plaintiff's work site. However, in another case, Atco Lumber Ltd. v.
Faust,93 the court's order to restrict all persons from coming within 1000
metres ofthe plaintiff's logging road had the effect ofpreventing some non-
parties from having access to their residences . Theexparte injunction was
set aside on the basis that these affected parties had not been given notice .
Recall that in A.-G. v. Times NewspaperLtd.94 a number of the LawLords
cautioned against orders being overly broad and thus impinging on the
legitimate pursuit ofa non-party's own self-interest even where that had the
effect of frustrating the purpose of the injunction order. Atco Lumber Ltd
demonstrates the need for that cautionary approach . An overly broad
injunction may also obscure the main purpose of the order. In England that
wouldbe fatal to any charge of criminal contempt based on interference of
the administration of justice. In Canada the same would not be true . The
only issue wouldbe a determination of whether the non-party had violated
the injunction in a public manner . Another problem with an overly broad
injunction that interferes with the pursuit of legitimate activities of non-
parties is that while the interference may give rise to an independent action
by the non-party against the plaintiff, it maygive no right to seek recovery
pursuant to the damages undertaking given by the plaintiff as a standard
requirement for an interlocutory injunction .95

92 Supra note 73 at 922-23 .
93 Unreported [1991] B.C .J . No . 3415 (S.C .) (Q.L.) furtherreasons [1991] B.C .J . No .

3636 (S.C .) (Q.L.), and see the discussion in Lawn, supra note 82 at 123.
94 Supra note 19 .
9s The non-party is not adefendant nor is his or her conduct specifically enjoined. In

addition theplaintiffhas not wrongfully obtained the interlocutory injunction . Equally, the
propriety of the injunction is not a relevant issue at the time that the non-party is charged
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A fundamental principle of our justice system is the right to be heard
before being made subject to a court order. Acentral problemwith the way
that the lawhas developed in Canada is that, not only have non-parties been
deprived of a right to be heard before an order is made, but that they have
been deprived of any right to be heard at all.96 This position is exacerbated
when the plaintiff's action is brought either ex parte, or against the
anthropomorphic John and Jane Doe, and has only had to meet a fairly low
threshold test, without challenge from a known named defendant, before
being granted an interlocutory injunction . Whilea similar positionprevails
in England, it is mitigated by the generally more circumspect reverence
given to the notion that equity can only act in personam, and, further, the
stringent requirement that the person who interferes or impedes the
administration of justice must actually be proven to have achieved, and
intended, that result before being found guilty of criminal contempt.

If Canadian courts are adamant in the direction they are currently
heading, they may think it appropriate to pick up on a suggestion made by
Balcombe L.J . in the Court of Appeal decision in A.-G. v. Newspaper
Publishing Plc.97 that the plaintiff should be required to seek directly an
injunction that is intended to have effect beyond the named, defendants and
to argue its merits at that time as a principled exception to the rule that
equity only acts in personam .98 An alternative approach to the liability of
non-parties is to regularize their status by incorporating them into the
existing civil litigation procedure . One way of doing that is to bring an
action against a representative defendant, the other is the use of the John
and Jane Doe nomenclature in the cause of action .

for contempt . Arguably, the non-party mayhave experienced a loss ofprocedural rights in
thattheplaintiffhas failed to bring totheattentionofthe courtthe impact ofawidely drafted
order. See A. Zuckerman; "The Undertaking in Damages -Substantive and Procedural
Dimensions" (1994) 53 Camb . L.J. 546 .

96 This approach was picturesquely described by Winneke P. for the court in
Maritime Unionv.PatrickStevedores Operationssupra note67 at 161 as having "thenovel
feature-which would have appealed to Lewis Carroll-that it became binding upon .a.
person only because that person was already in breach of it."

97 Supra note 27 at 388-90 . See also S. Auerback, "Third Parties and Contempt : the
Spycatcher case" (1988) 17 Industrial L.J . 46 at 48-50 .

98 Seealso the suggestion,made inthecontextofAntonPiller orders againstJohn and
Jane Doe and persons unknown, that thecourtshould appointanamicuscuriaeto represent
the unknown parties. PerAnderson J. in TonyBlainPty. Ltd. v. Splain, [1993] 3 N.Z.L.R.
185 (H.C.).
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VII . Representative DefendantActions

The respective provincial and Federal Courtrules of civil procedure99 allow
for a plaintiff to commence an action against a named defendant as a
representative class of all defendants. These rules follow similar principles
established in the United Kingdom . loo The rules are designed to cover both
plaintiff and defendant representative actions although in many Canadian
jurisdictions plaintiffs, as a representative class, now have access to
specific class action legislation . Although there is a long history to this rule
in Chancery practice,l01 little modern resort has been made to it to have
defendants represented by a representative defendant. As explained in the
Ontario Law Reform Commission Report on Class Actions, 102 there have
been essentially two categories of cases which have utilized this rule . One
category covers actions brought against an unincorporated association or
trade union where a -union or association representative is made the
representative for the union or association membership as a whole . This
approach was necessitated because of a lacuna in the law which did not
historically accord any legal status to an unincorporated association . In this
category an action utilizing a representative defendant is only allowed to
proceed where there is a common fund or pool ofassets and an homogeneous
group of defendants capable ofbeing represented by one party .103 The only
real issue is the question of liability and the distribution of damages, ifthere
are a number of plaintiffs . The second category is where there is a common
suit against a number of defendants, but that the defendants have no pre-
existing relationship other than allegedly committing in common the wrong
made subject of the plaintiff's action .104

Within both categories Canadian courts have adopted afairly restrictive
approach to representative defendant actions, partly because ofthe Supreme
Court of Canada's ruling in Naken v . General Motors of Canada Ltd. 105
which saw little opportunity in the respective rules of civil procedure to

99 Federal Court Rules, 114, Ontario, Rule 12.07 ; ManitobaRule 12.01 ; Alberta Rule
42 ; and Nova Scotia Rule 5.09 .

100United Kingdom Ordinance 15, rule 12 .
101 See the history discussed in B . Wolfson, "Defendant Class Actions" (1977) 38

Ohio State L.J . 459 .
102pntario Law Reform Commission, Report on Class Actions (1982) Vol. 1 at 42.

See also the discussion of the Alberta Law Reform Commission Report No . 85, Class
Actions (Dec . 2000) at 170

LoaSeeWilliston & Rolls, The Law ofCivil Procedure (Toronto : Butterworths, 1970)
at 216-18, andrecently cited with favour in Industrial HardwoodProducts (1996) Ltd. v.
Intemational Wood andAllied Workers ofCanada (2001), 52 O.R . (3d) 694 (C.A .) at 702.

104See for example National Supply Company v. Greenbank, [1941] 3 W.W.R . 711
(Alta S.C.) . and Neuv Brunswick Broadcasting Co . v. Speaker ofHouse(N.S.) (1989), 92
N.S.R. (2d) 245 (T.D .) .

105 (1983), 144 D.L.R. (3d) 385 (S.C.C .) .
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advance, anddeal with the commensurate complexandtechnical problems,
of a class action regime . 106 Recently, amore liberal approach has emerged
and the requirement that there be some ascertainable fund in existence has
been down-played. 107 This liberalised approach is consistent with
developments in England, which adopt similar wording butwhich now has
additional provisions detailing procedural safeguards for the defendant. 108

Anotherdevelopment, as yet only in Ontario, hasbeen the extension of
class action legislation to encompass representative defendant actions .
Under the Ontario Class Proceedings Act 1992, 109 a party can move to
have proceedings certified as a `class proceeding' and aparty appointed as
a representative defendant. The Act specifies the criteria for determining
whether a class proceeding canbe certified and focusses upon the following:

[i]	whether the pleadings disclose a cause of action;
[ii] whether there is an identifiable class of two or more persons ;
[iii] the claims or defences of the class members raise common issues ;
[iv] a classproceeding would be preferable for resolution of the commonissues ;
[v] the representative defendant would fairly and adequately represent the
interest of the class, can produce a workable plan for the proceeding on behalf
of the class, and with respect to the common interest of the class, does not have
a conflict of interest .' 10

Theability to certify arepresentative defendantwas discussed in Chippewas
of Sarnia Band v. Canada (Attorney General) . 111 The plaintiff claimed
title to certain land in Sarnia which it maintained hadbeen violated by the
Crown. Over 2,200 parties were affected by the claim either as current
owners or holding other encumbrances over the title . The plaintiff sought
certification of representative defendants representing six sub-classes of
defendants . Adams J. reviewed both the procedure under the Class
ProceedingsActandthe representative defendant rule 12.07. Therationale
fordefendant class actions is the desire to allow theplaintiffto proceedwith
its litigation without the need to ensure every potentially affecteddefendant
is given notice of the proceedings and a right to be heard, where that

106Robinson v. Adams (1924), 56 O.L.R. 217 (C.A.) . For recent application and
discussion oftheruleapplyingarestrictiveapproach see;Marshallv .NationalAutomobile,
Aerospace, Transportation andGeneral Workers Union ofCanada(2000),7 C.C.E .L . (3d)
267 (Ont .S .C .) and, National Life Assurance Co. of Canada v. Hucker, [2001] O.J. No.
1484 (Q.L.) (Ont.S.C.) .

107 Ginter v. Gardon, [2001] O.J . No . 1148 (Q.L .) (Ont .S.C.) at paras. 24-28.
108 SeeUK The Supreme Court Practice 1999 (The White Book) Vol . 1 at 15/12/27.

Forinstancebefore thejudgmentagainstarepresentativedefendantcanbeenforced against
other defendants leave of the court must be gained . Once leave is granted the other
defendant is estopped from disputing the judgment but may still escape enforcement if
"reason of facts and matters particular to his case" exempt him or her from liability .

109S .O. 1992, c.6 . ss .3 &4.
110 Ibid. s .5(1) .
111 (1996),290.R. (3d) 549 (Ont.Gen.Div .) . SeeJames 1. Reynolds, "Aboriginal title :

The Chippewas of Sarnia" (2002), 81 Can. Bar Rev. 97 .
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procedure is impracticable . The procedure is designed to expedite the
litigation process, preserve scarce judicial resources, maximize litigants'
resources by creating economies of scale, reduce the opportunity for a
multiplicity of proceedings over common issues, and ensure a fair trial
process . In this case the main impediment to certifying a representative
defendant was the unwillingness of the nameddefendant to be appointed to
represent the class, and the fear that other defendants would specifically opt
out of the class when advised of the certification. On the first issue Adams
J. did not believe that the legislation required the consent of the named
defendant . In fact, unwillingness to serve has been seen as a virtue in
American courts because it is a wayof ensuring a vigorous defence. In this
case the named defendants had employed counsel who were extremely
experienced in native land claim litigation such that Adams J. hadno doubt
that the defendant class would be fairly and adequately represented. The
possibility of other defendants opting out is a right conferred by the statute.
Adams J. simply suggested that if opting out became a problem, he would
reconsider whether he shorule under rule 12.07 and make a representation
order which could control other defendants opting out. Adams J. saw in the
Class ProceedingsActacomprehensive regime to handle litigation involving
numerous parties whichcouldrespond more effectivelythan a representative
order under rule 12.07. However, if the need arose, he was quite willing to
exercise his power under rule 12.07 and make a representative order. The
defendants submitted this as the better approach because the named
defendants were unwilling to assume the responsibility of representing the
class as a whole, involving as it would, the preparation ofa `workable plan'
to advance the class proceeding. The plaintiff objected to the use of rule
12.07 because it feared that any judgment which resulted from the
proceedings may not withstand the scrutiny of a later court which may be
inclined to view the judgment as not binding on a third party defendant
unless the particular defendant actually participated in the litigation .112In
addition, it also feared that it would not be given the opportunity to adduce
evidence of its native land claims involving history and legend in the way
approvedby the Supreme CourtofCanada . While notconcedingthesearguments,
Adams J. simply preferred the comprehensive process under the class action
legislation to the rule, noting also that the rule had been given conservative
judicial treatment . 113

112The plaintiff had relied upon Coulson v. Secure Holdings (1976), 1 C.P.C . 168
(Ont . C.A .) to the effect thata courtorder couldnot have in rein effect againsta third-party
without affording the affected party an opportunity to be heard.

113 Anotherrecent certification ofboth arepresentativeplaintiffas well as representative
defendant in a class action dispute is Berry v . Pulley (2001), 197D.L.R . (4a`) 317 (S.C .) .
The plaintiff has been certified to commence an action based on various economic torts
against a certified defendant in a dispute involving the merger of pilots from Air Ontario
into Air Canada and the establishment of a seniority list .
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Theconservative approach to defendant representative orders by Canadian
courts may be changing as a result of widespread adoption of class action
proceedings legislation. Nevertheless, it is interesting to contrast the use of
defendant representative actions in other jurisdictions, and where they have
been used in circumstances where Canadian courts have been quick to allow
non-parties to be prosecuted for contempt of court.

Experience in England has shown a willingness by courts to use the
representative defendant order to enable plaintiffs to bring actions against
protesters and those who participate in widespread violation of intellectual
property rights . These actions have also included interlocutory injunctions to
prevent further trespass or infringement . Most recently, the English Court of
Appeal had to determine whether a representative defendant action was
appropriate in Monsanto v. Tilly andOthers. 114 The plaintiff had entered into
a number of contracts with farmers for the experimental purpose of growing
geneticallymodified crops. Thenameddefendants and others were all members
ofa loose associationofcitizens concernedby the alleged threat that genetically
modified crops pose to the environment. They had commenced avery public
campaign in which they would raid farmers plots and pull out of the ground a
token numberofgenetically modifiedplants. Theplaintiffbrought an actionfor
an interlocutory injunction based on trespass naming the defendants in a
representative capacity of all members of GenetiX Snowball (GXS), the
umbrella organization of those opposed to genetically modified crops. The
Court of Appeal affirmed that a representative action was appropriate in this
case . The injunction was a central feature of the plaintiff's action and the
membership ofGXS was united in its belief thatuprooting genetically modified
crops was central to bring pressure to bear on both the plaintiff and the
legislature which had licensed the experimental plots . It was that particular
activity thatthe defendantshadincommonand for whicharepresentative action
was appropriate.115

Twointeresting features ofthis case are first, thatthe defendants argued that
a representative action was not necessary since othernon-parties would be bound
to obey the injunction order under the Spycatcher principle . Stuart-Smith L.J.,
specifically rejected this submission on the basis that while the Spycatcher
principle mayvalidly catch thosewhoactedin concert with the nameddefendants,
it would not catch other defendants who had acted independently of the named
defendants ; mereknowledge ofthe injunctionbeing insufficient tofound liability.
The second feature is the ability of the defendants to raise arguments as to the
appropriateness oftheinjunctive orderand whether a trespass was committed . The

114[2000] Env. L.R . 313 (C.A.) .
115Ibid. at 331-32 . See also Michaels (Furriers) Ltdv. Askew&others (Unreported,

June 23,1983)(C.A.) andnoted in (1983), 127 Sol. J. 597, representative defendant action
for an interlocutory injunction based on trespass againstdefendants who were members of
Animal Aid, and who were opposed to the use of animal furs . .
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defendants argued a defence of necessity and justification in committing the
trespass in that the genetically modified crops posed a risk to human health and
public safety . Ultimately, the court did not believe that the defendants had
brought themselves within the limited ambit of such a defence and thus the
defendants were deprived the opportunity of having afull scale trial concerning
the public safety ofgenetically modified crops . Nevertheless, thedefendants did
have an opportunity to explain their actions and the reasons for why they had
acted in the way they had . This is in contrast to the MacMillan Bloedel
contemnors .

In twoothercases, dealingwithAntonPillerinjunctions, courts inEnglandand
Australiahaveallowedtheplaintifftoseekinterlocutoryreliefagainstarepresentative
defendant, and thereby execute the order against other defendants whose identity
at the time of requesting the Anton Piller order are unknown to the plaintiff. In
E.M.I. RecordsLtd. v .Kudhail116 theplaintiff successfully gained aninterlocutory
injunction against the named defendant and `all other persons engagedin the trade
of selling tapes bearing the trade-name "Oak records" . This order was granted on
thebasis thatthenamed defendant was arepresentative oftheclass ofcopyright and
trade-mark infringers. The court saw in the. individuals who operated throughout
London sufficient common interest and found by inference that they were linked
in some secret organization for the distribution of pirated material . In Tony Blain
Pty. Ltd. v . JafnisonI17 theAustralianFederalCourtclosely followedKudhail.The
plaintiffsuccessfully sought anorder against named defendants as representatives
ofallthose whowere engagedinthe sale ofpiratedcopyrightmaterialoutsidespecified
concertvenues wherePaulMcCartneyandMetallicawere scheduled toperform . 118

VIII . John and Jane Doe Orders

The use of the fictitious John and Jane Doe appellation, and other variations,
has been a part of our common law for a considerable period of time . 119

116 [19851 F.S.R. 36 (C.A.) . This was not a trueAnton Piller orderinthatthe injunction
did not authorize the search and seizure ofinfringing material but required the defendants
to refrain from dealing in infringing material . Nevertheless, the pirated goods were seized
pursuant to s .18 of theUK CopyrightAct(U.K.)1956,1956,4 & 5 Eliz. 2, c.74, which deems the
rightofownership ofpirated material tothe copyright holder. Theorderhasbecomeknown
as a `Doorstep Piller', and see, D . Barron, "Roving Anton Piller Orders : Yet to be Born,
Dead or Alive?" (1996) 18 E.I .P.R . 183, and P . Prescott, "EMI Records Ltd. v . Kudhail :
Class Injunctions" (1986) 8 E.I .P.R. 58 .

117(1993),41 F.C.R . 414(F.C.T.D.) . Thiswas atrue AntonPiller orderand authorized
both search and seizure .

I IsA similar case in New Zealand involving the same plaintiff was argued in Tony
Blain Pty. Ltd. v. Splain, supra note 98 . The case is not a representative defendant action,
although, it is clearly aimed at unknownpersons whoinfringe the plaintiff's copyright . The
fact that it appears to be an ordermade against the world at largewas severely condemned
by Winneke P . inMaritime Union v. PatrickStevedores Operations, supra note 67 at 163 .

119See A.W.B . Simpson,AHistory ofLand Law, 2nd ed. (Oxford : Clarendon Press,
1986) at 147-49 .
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Today it is used in respect to three areas. One area is to maintain a party's
security and confidentiality . 120 A second area is where the plaintiff does
not know the identity of the defendant at the time of launching the suit.
Once the proceedings have been served and the identity of the defendant
known, the plaintiffseeks to amend the pleadings by adding the defendant's
name. The plaintiff may be forced to commence its suit in this fashion to
avoid missing limitation periods or because the defendant has acted in a
nefarious way so as to disguise his or her identity . 121 The third area is
where the plaintiff commences its action in advance of knowing who may
be violating its rights or even where that violation will take place. It is under
this guise that the Federal Court of Canada has developed a specialized
form ofAnton Piller orderknown as a `Rolling Anton Piller Order' . 122 The
common feature ofthese orders is that the plaintiff, in exparteinterlocutory
proceedings, is able to demonstrate to the court thatits intellectual properties
are being violated by numerous transient and evasive defendants over a
large geographical area and that other methodsofenforcementhave proved
ineffective. It is the fact that the defendants are unknown at the time of
seeking the interlocutory relief which suggests that a John and Jane Doe
order is similar to making an order against the world at large. I suggest that
there are important differences between a John and Jane Doe order and an
order which purports to bind the world at .large .

Where John andJane Doe is sued the action is initially brought against
a fictional party. Since the law does not allow fictitious suits the raison
d'être of the use ofthe termis that aknowndefendant will be added at some
time so that the action can proceed. Where the plaintiff has asked for
interlocutory relief on an ex parte basis, there is in the appropriate tests for
considering the order a realization that the court is making a determination
in something less than ideal conditions . In particular, there has been no
adversarial test of the plaintiff's claim that a substantive right exists, or of
the evidence demonstrating violation of the same . There is an appreciation
that before proceeding to judgment the plaintiff will have to prove its case
andthat a defendant, once known, will have an opportunity to challenge the
plaintiff's proof if so inclined . 13y and large the practice of the Federal
Court in granting rolling Anton Piller orders respects these principles .
First, the plaintiff is required to demonstrate the need for proceeding on the
basis of aJohn andJane Doe order. 123 Second, once the order is served, the

120See for example, John Doe v. CBC, [199412W.W.R. 679 (B.C.C.A.) .
121 See for example, Jackson v. Bubela and Doe, [1972] 5 W.W.R . 80 (B.C.C.A .) .
122See for example Fila Canada Inc. v. Doe, [1996] 3F.C . 493 (T.D .), Nike Canada

Ltd. v. Jane Doe (1999), 2C.P.R. (4~h) 501 (F.C.T.D .), and Club Monaco Inc. v. Woody
World Discounts (1999), 2C.P.R. (4th) 436 (F.C .I.D.) .

123 ClubMonacoInc. v. Woody WorldDiscounts, ibid., Nike CanadaLtd. v. JaneDoe,
ibid., and Columbia Pictures Industry Ltd. v. John and Jane Doe T-1270-00 (October 2,
2000)(F.C.T.D .) .
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plaintiff is required to add the defendant's name to the cause of action and
to report on the service of the order in a review motion . 124 At this time the
defendant has an opportunity to contest the grant of the interlocutory
injunction . Ifthe defendantcontinues to violate the interlocutory injunction
then the plaintiff may proceed with a show cause hearing for contempt of
court, 125 where the defendant can again challenge the basis of the
injunction .126

The cautious treatment of John and Jane Doe defendants outlined
above is also reflected in the Federal Court of Appeal's judgment in
Montres Rolex v. Balshin.127 The plaintiff was the holder of registered
trade-marks for Rolex and Crown watches . The defendants were named
parties who had been selling imitation "knock-offs" of the plaintiff's
products from street stalls . The plaintiff had been successful in obtaining
a number of interlocutory Anton Piller orders . In subsequent interlocutory
proceedings the plaintiff started to lay the ground work to move for an all
encompassing final order so as to restrict the activities of both known as
well as unknown defendants . In particular, the plaintiff had sought to make
one of the named defendants a representative of a class . This had been
rejected by the court on the basis that there was no assurance that the
defendants wouldmount a vigorous defence for the class . 128 As it transpired
the named defendant actually consented to judgment being entered against
it at a later stage in the litigation . However, the plaintiff continued to seek
a final injunction in the name of John and Jane Doe and persons unknown.
The trial judge had made such an order but had limited it to unnamed
defendants who were engaged in sales of counterfeit products on or before
the date of commencement of the trial . The applicant appealed this order,
claiming it was vague and that it should be amended to include any
unnamed defendant who undertook illicit trade even after the date of trial .

124Adobe Systems Inc. v. KLJ Computer Solutions Inc., [199913 F.C. 621(F.C.T.D .)
at 629 .

125Long Shong Pictures (HK.) Ltd. v. NTCEntertainmentLtd. (2000),6 C.P.R . (4 )
509 (F.C.T.D .) . Hugo BossA.G. v. John Doe (2000),5 C.P.R. (41") 432 (F.C.T.D .) is one
casein which theplaintiffproceeded to ashow cause hearingforcontemptby anon-named
partyonthe basisthatthosewhoaid andabetothers inbreaching aninterlocutory injunction
are liable forcontempt. Thenon-namedparty was theowner ofamarketwherestall holders
would rent space to conduct their operations . The evidence demonstrated that the non-
named partyhad been warned repeatedly ofthe violation ofthestall holders andthathehad
facilitated the ongoing infringements .

126Even of the defendant can establish that the injunction should not have been
grantedthe defendant may still be liable for contempt on the basis that even an unjustified
injunction mustbe obeyed. However, in these circumstances thecourtshaveindicated that
the invalidity of the injunction will have areal bearing on the penalty imposed. See Coca-
Cola Ltd. v. Pardhan (2000), 5 C.P.R. (0) 333 (F.C.T.D.) at 339 .

127Supra note 3 .
128Montres Rolex v. Balshin, [1990] 3 F.C. 253 (T.D .) at 364.
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In this sense the appellant wasseeking apermanent order against all future
unnamed defendants .

Robertson J.A., for the court, first reviewed the earlier case law
discussed above that concluded that only a party to a suit is bound by an
order. Robertson J.A . then acknowledged limited exceptions to this principle
concerning corporations as named defendants and their liability for the
actions of corporate officers, trade unions and the liability of union
members, and for others who are guilty of aiding and abetting as agents and
servants ofanameddefendant. Robertson J.A . then turned to the applicant's
argument that the final order could be addressed to John and Jane Doe. He
first distinguished between two groups of unnamed defendants : onebeing
those who hadengaged in illicit sales prior to judgment being obtained but
whose identity was unknown - these he termed `unknown defendants',
and, two, those who may in the future violate the injunction -these he
termed `potential defendants' .

With respect to unknown defendants, Robertson J. A. allowed the trial
judge's order to stand. The action of an itinerant trader in illicit goods was
akin to one who aided and abetted in infringing the applicant's legitimate
intellectual property rights . They were `artful dodgers' who used the fact
that the plaintiff could not identify them prior to bring the order as a means
to avoid being subject to it . However, before being subject to the order
Robertson J.A. insisted that the unknown defendant "be served with a copy
of the judgment and given an opportunity to challenge the applicability of
the injunction as it impacts upon them."129 In this way the unknown
defendant was assured of receiving notice andbeing given an opportunity
to challenge the order before being found guilty for contempt in failing to
obey the order. The order was not extended with respect to the `potential
defendants' . The justification for including unknown defendants was to
meet'the specific concern that the plaintiff could not identify them for the
purpose of service prior to trial. Extending an order to cover potential
defendants cannotbe rationally connected to giving the potential defendant
an opportunity to be heard prior to a determination ofthe plaintiff's rights,
because potential defendants may only commence infringing those rights
after the merits of the plaintiff's case have been heard. Thus, the rationale
applicable to unknown defendants could not be equally extended .13 o

129Supra note 3 at 254.
13olbid. at 256. The plaintiff also sought to argue that because the Trade-marks Act,

R.S.C ., 1985, c. T-13 gave the court a power to make an order stopping the importationof
infringing goods at the border, and that such order is not directed at specific defendants,
then the courtcould give a final order enjoining the sale of goods once landed whichis not
directed against specific defendants . The court rejected this argument noting that the
legislation specifically mandated the importation order. Nor did the importation order
initiate contemptproceedingsforviolationbut in fact gave a rightto theimporterto object
to the seizure. The court, further added that a successful applicant could use mandamus
against the customs department to ensure the order's enforcement. Ibid. at 256-60.
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However, the main objection against an order aimed at potential defendants
was the violation of due process concerns and that the contempt of court
process should not become an expedient means of achieving judgment
enforcement .

Thus, in Montres Rolex v. Balshin the plaintiff was able to keep John and
Jane Doe in the style of cause and to hold the injunction binding on those who
were violating the plaintiff's intellectual property at the time the litigation
commenced up to the date of trial. At trial the plaintiff proved its substantive
rights to the intellectual property rights and could enforce the injunction on
unknowndefendants after giving notice andaffording the nowknowndefendant
an opportunity to challenge the order if so inclined . Only then could the
defendant be charged with contempt .

In MacMillan Bloedel McLachlin J . did not rule on the appropriateness of
the John and Jane Doe nomenclature in the style of cause. Given the court's
decision on the ability to hold non-parties in contempt of an injunction order,
McLachlin J. thought that this nomenclature was 'surplusage', although she
opined that no authority had been given to suggest that the use of `John and Jane
Doe or Persons Unknown' invalidated the order.131

There are important differences betweenMontresRolexv. Balshin and
MacMillan Bloedel in respect to the enforcement of injunctions against non-
parties . In the former, the non-party is made a party to the action through the
rubric of an unknown defendant . In the latter, the non-party is never made a
partyto the litigation butproceeds straight to contemptproceeding . By making
the non-party in effect a party to the proceedings important consequences
follow . One, the non-party is given a rightto be heard on the substantive merits
of whether the plaintiff should have been granted the injunction in the first
place, and ifgranted, whether it applied to thenon-party specifically . Thenon-
party has the opportunity to plead any specific defences to the substantive
action whichmaybe peculiar to him orher ratherthan have these determined
as irrelevant for the purposes of contempt proceedings . Two, the use of John
and Jane Doe is consistent with established rules of civil procedure and does
not engage any special attention to the court's inherent jurisdiction, as in the
case of actions brought for contempt to impede or interfere with the
administration of justice . Three, there is a greater likelihood that in the event
that contempt charges are brought for violating thecourt's injunction order, the
contempt will be kept as one of civil rather than criminal contempt . The
plaintiff will be seeking compliance by a now named party rather than
prosecuting a contemnor for interfering or impeding the administration of
justice. In this sense there is not the same open public defiance of a court order.
Loweringthepossibilityofcriminal contempt charges alsolowersthelikelihood
that the attorney general will be party to the proceedings. It also has the benefit
that the court is not seen as making precipitous use of its contempt powers to

131 Supra note 2 at 1069 .
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preserve its own dignity. Four, the non-party will have access to the
plaintiff's damagesundertaking where he or she can show thatthe injunction
should not have been enforced against him or her. Because there is now an
action, the non-party may seek enforcement of the undertakingwhere it has
suffered loss to either its substantive or procedural rights . Of course, a non-
partywho is added as anameddefendantto an action will become liable for
any damages which the plaintiff is able to prove. However, this is a risk
always borne by a non-party and it is still dependent upon the plaintiff
proving that the now named defendant caused the plaintiff's actual losses .
The type of public interest dynamic which led MacMillan Bloedel to drop
its civil action against protesters will not change because it has been
required to add the non-parties as defendants as is being suggested here .
With respect to costs, a non-party in contempt proceedings has always been
liable for costs at a solicitor-client level.132 Nothing changes in this respect
by adding the non-party to the action . Apartfromthe procedural safeguards
afforded anon-party who is added to the proceedings through the use of the
John and Jane Doe appellation, there is the added, advantage that the
plaintiff must prove a need for such an order prior to its granting . This is
normally done by the plaintiff demonstrating that the abuse of rights is so
wide-spread that it is unable to identify defendants in advance. TheFederal
court has insisted that the plaintiff prove how conventional ways of
proceeding have failed before resorting to a John and Jane Doe order.133
This is a close approximation to Balcombe L.J.'s suggestion that the
plaintiffbe required to explicitly request an order that is good against all the
world and to argue its merits at that time .134 It may also engage the court
in debate about other possible avenues open to the plaintiff to gain redress
ofits grievances before seeking.equitable relief. This mayinclude an action
of mandamus against the Attorney General and/or police .

IX . Conclusion

In Vidéotron Ltée v. Industries Microlec Produits Electroniques Inc.135 the
SupremeCourt ofCanada cautionedagainst using thecontemptofcourtpower
as just another summary and simple enforcement mechanism ofjudgments.
The contemptpower of courts is ofancient origin and largely one that entrusts
courts with considerable coercive and corrective authority . Thejurisdiction to
apply remains within the courts' inherentjurisdiction to exercise and is a power
that all have suggested should be used sparingly . Whileany non-observance of

132See Coca-Cola Ltd. v. Pardhan, supra note 126, and Pfizer Canada Inc. v.Apotex
Inc. (1998), 86 C.P.R. (3d) 33 (F.C.T.D .) at 35 .

133 Club Monaco Inc. v. Woody World Discounts, supra note 121 at 440.
134A . -G. v. Newspaper Publishing Plc., supra note 27 at 387-90 .
135 [199212 S.C.R. 1065 .
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a court order should not be condoned, we should not automatically assume that
an individual who fails to obey a court injunction order is launching an open
attack on the integrity of the justice system. After all, a judgment debtor is
equally disobeying acourt order, yetwe do not regard that individual as openly
assailingthe rule oflaw . Afundamental canonofourlaw is the rightto beheard.
It behoves courts to reconcile that right with methods adopted to enforce
injunctions . I have suggested here that where at all possible civil litigants
should be required to conform to the usual civil litigation procedures and to
bring their action against a known defendant. When the injunction is aimed at
unknown persons, the applicant should be requiredto add the unknown person,
once identified, to the pleadings so as to accord that person with the usual rights
of a defendant in being able to challenge the granting of the order . If it is the
intentionof the applicant to request, and the courtto grant, aninjunction against
all the world, then courtsshould develop criteriaspecifically aimed ataddressing
how unknown persons are to have their rights safeguarded and why other
enforcement mechanisms have failed the applicant . An interim measure may
be the appointment by the court of an amicus curiae to represent the unknown
persons . 136

136Such asuggestion wasmade by Anderson 7 . in theNew Zealand case ofTonyBlain
Pty. Ltd. v. Splain, supra note 9S .
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