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In the pastfew decades, family law has changed significantly while it has risen
dramatically inprofile . Recent Supreme Court cases onfamily law have attracted
greatpublic interest. The author argues that the increased profile offamily law is
tied to the monumental impact of the Charter and the rise of rights discourse in
Canada andthat, driven by this rightsculture, the Supreme Courthas increasingly
become a leader in the reform process .
The author canvasses Supreme Court family law jurisprudence, following its
developmentfront the relatively uneventful 1960s, through the watershed verdict
in Murdoch v. Murdoch, to the turn ofthe twentieth century. The growth ofa rights
culture is traced through cases concerning family property, divorce, custody,
support, reproductive autonomy and child'protection issues. By the 1990s, the
Supreme Court is suggested by the author to have taken on a central role in the
formation and development offamily law that it did notplay before .
The author suggests thatfamily law increasingly reflects in microcosm the most
fundamental social issues and tensions facing Canadian society. It is further
suggested that the Charter has influenced the development offamily law in
fundamental ways, giving family law has an increasingly public aspect. The
authorargues, therefore, thatfamily law can no longer be characterized as an area
of law simplyfalling within the domain ofprivate law.

Au coursdes quelques dernières décennies, le droit de lafamille a changédefaçon
importante et en même temps il s'estmis à occuper uneplacedeplus enplus grande
dans l'univers juridique . Des décisions récentes de la Cour suprême dans ce
domaine ont beaucoup attiré l'attention du public. L'auteure soutient que la
visibilitéplus grande du droitfamilial est liée au développement monumental du
droit de la Charte et du discours sur les droits au Canada; entraînée par cette
culture de droits, la Cour suprême est de plus en plus devenu un leader dans le
processus de réforme .

L'auteure fait un relevé de la jurisprudence de la Cour suprême en droit de
lafamille, en suivantson développement depuis les années 1960, sans histoire, en
passant par l'arrêt définitif de Murdoch c. Murdoch, jusqu'au tournant du XXe
siècle. Elle trace le développement d'une culture de droits à travers les décisions
sur des questions de droit des biens en matière familiale, de divorce, de garde
d'enfant, de soutien alimentaire, d'autonomie de la reproduction, etdeprotection
des enfants. L'auteure suggère que, depuis le début des années 1990, la Cour
suprême assume un rôle centraldans laformation et le développementdu droitde
lafamille, comme elle n'en avaitjamais eu auparavant.

*Alison Harvison Young, ofthe Faculty ofLaw, Queen's University, Kingston, Ontario .
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assistance, and Martha Bailey andNick Bala for their helpful comments and suggestions .
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L'auteure estd'avis que, dans un microcosme, le droit de lafamille reflète de
plus enplus les questionsetles tensions sociales lesphisfondamentales auxquelles
la sociétécanadienne doitfaireface . Elle émet l'opinion que la Charte a influencé
le développement du droit de la famille de manière fondamentale, contribuant
ainsi à conférer à ce droit un caractère de plus en plus public. En conséquence
l'auteure soutient que le droit de lafamille nepeutplus être simplement qualifié
de domaine du droitfaisantpartie du droitprivé.
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1. Introduction

Thinking about the role of the Supreme Court with respect to family law has
been - and continues to be - a daunting prospect . It is like aiming for a moving
target, one which is constantly shifting and dynamic in nature . Family law is a
wonderful microcosm for the relationship between law and society in a more
general sense. The complexity of the changes in family law over the last few
decades, andtherolethattheCourthasbeenplayingreveal aconvergenceofsocial,
legal, cultural and constitutional forces that have affected not only social attitudes
and legislative reforms (or lack thereof) but also the role ofjudges and our courts .
No thread stands alone; all is part ofa tapestry, a workin progress . There can be no
doubt, however, that family law and its role in the Supreme Court of Canada has
changed dramatically in recent years .

Areview oftheSupreme Courtindexes reveals some ofthe changes . "Family
Law"does not appearas a subject heading until 1983 . Untilthe 1950s,thereare few
cases from the Court on the subject of custody, divorce, and support. Although this



2001]

	

The Changing Family, Rights Discourse and the Supreme Court

	

751

may partly reflect the fact that there were fewer separations and divorces, a more
complete explanation must acknowledge that family law was simply not seen as
importantorworthyofthe attention ofthehighest courtoftheland. Mattersrelating
to family law appear under other headings, such as "husband and wife",
"insurance","wills and estates" . 1 The Supreme Court Law Review was first
published in 1980, but did not include areview offamily law until the 1993-1994
term .

In the last few decades, family law has risen remarkably in profile . The
SupremeCourt casesonfamilylaw, such asMv.H., Moge v. Moge,Morgentaler
or Daigle v. Tremblay have attracted great public interest . The family has
become a great subject of public discourse whose very nature, function and
definition are seen as very important issues, and the SupremeCourt has played
a central role inthis debate . This is partly symptomatic of the discrediting of the
public-private divide that rendered the private sphere both less worthy of
consideration and less interesting in any event. While the_ notion ofthe family
unit as one which deserves respect remains vital, the family is also seen
increasingly as a social unitupon whichthe state depends, and whichittherefore
should play a role in supporting .2 In addition, legislation has played an
increasing role in family law, from child protection to family property . In this
sense, it has a public aspect .

Family law has moved from a central preoccupation with preserving
marriages to a concern with preserving parent-child relationships and the
concern with protecting the vulnerable members of family units . In 1994
Rosalie Abella write that "[t]hepresent function offamily law has shifted from
the need to preserve marriages to the need to preserve families- serially if
necessary" .3 Most recently, as M. v. H. indicates, the Court has (through
differing views) manifested a concern with a more functional approach to
family ; the family is understood more in terms of a basic relationship of
interdependency whichmayormay notinvolve marriage, children, heterosexual
partners or even sexual affiliation at 4114

1 "Family Law" was first indexed in the Supreme Court Reports in 1983, Novic v .
Novic, [1983] 1 S.C.R. 700. Until the 1950s, most "husband and wife" cases dealt with
propertyissuesand contract capacity . See, for example: Klock v . Chamberlain (1888), 15
S.C.R . 325 ; Michaels v . Michaels (1900),30 S.Ç.R . 547 ; Elfordv.Elford(1922), 64 S.C.R.
125 ; and Johnston v. Channell, [1937] S.C.R. 275 .

2 M. Finenman, The Neutered Mother, the Sexual Family, and Other Twentieth
Century Tragedies (New York: Routledge, 1994) [hereinafter The Neutered Mother] .

3 R.S . Abella, "The Law of the Family in the Yearofthe Family" (1994) 26 Ott . L.
Rev . 533 at 535 [hereinafter Abella, The Law ofthe Family] .

4 SeeFineman,TheNeuteredMother,supranote2at27,113,150-57&234-35 .See
also N. Bala, "The Evolving Canadian Definition of the Family : Toward aPluralistic and
Functional Approach." (1994) 8 Mt . J . L.&F. 293 .
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The increased profile of family law as an important aspect of the Court's
docket cannot be separated from the influence of the Charter and the rise of
rights discourse in Canada . In this respect, family law serves as a fascinating
microcosm ofthe effect that this constitutional change has hadand is having on
our law and social fabric . While it would be wrong to understate the impact that
the Charter has had on family law and its place in the Supreme Court,
overstating its impact would also lead one to ignore the fact that significant
changes were underway before the Chartercame into effect. As we review the
evolution - and sometimes even revolutionary evolution- offamily law overthe
last number of years we will see that the Charter has played a crucial and
profound role in directly changing certain aspects of the law. This has been
particularly true with respect to the definition of the family, where certain
principles, and especially equality, have played an even broader and pervasive
role beyond the direct reach of the Charter in areas such as spousal support,
domestic abuse, and reproductive rights. In fact, the Supreme Court has been
cautious about the application of an individualistic rights discourse in family
law and, apartfrom the "family definition" cases,s few Charterchallenges have
been ultimately successful .6

Perhaps the most major change, in the addition to the newimportance and
visibility offamilylaw at the SupremeCourt overthe last few decades is therole
that the Courthas played with reform . This role has changed dramatically since
Murdoch, when, as I will discuss below, public opinion was far ahead of the
Court, to more recently when the Court has become more of a leader in the
reform process. This changing role has been driven to some extent by the
Charter and the rising culture of rights, equality in particular . It is also, and
properly, fuelled by the addition of women to the Supreme Court, whose
perspectives have added tothe discourse of theCourt even when theyhave been
in dissent. As I have argued elsewhere, this is a very positive and important
change for the Court that has been evident in other areas such as administrative
law? It has, however, been especially important in the area of family law,
something especially evident in cases such as Young v. Young, 8 Gordon v.
Goertz,9 Moge v. Moge'O and Winnipeg Child and Family Services v.
G.(D.F.)11 This does not mean to suggest that there is "a female perspective" ;

5 Miron v. Trudel (1995),13 R.F.L. (4th) 1(S.C.C.) and M. v. H., [1999] 2 S.C.R. 3.
See, forexample Young v. Young, [1993] 4S.C.R . 3; P.(D.) v. S. (199314 S.C.R.

141 ; The Queen v. Thibaudeau, [1995] 2S.C.R . 627; Svtnes v. The Queen, [1993] 4 S.C.R.
695; andB.(R.) v. Children's Aid Society ofMetropolitan Toronto, [1995] 1 S.C.R . 315.

A. Harvison Young, "Feminism, Pluralism and Administrative Law" in M. Taggart,
ed., The Province ofAdministrative Law (Oxford: Hart Publishing, 1997) at 350-51 .

Supra note 6.
Gordon v. Goertz, [1996] 2 S .C.R . 27 .

10 Moge v. Moge, [1992] 3 S.C.R . 813.
11 Winnipeg Child and Fainily Services, [1997] 3 S.C.R . 925.
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indeed, in a number offamily law cases before the Court, McLachlin C.J. and
L'Heureux-Dub6 J . have takenvery differentViews . 12 ButasI wrote elsewhere :

The very presence of "different voices" at the judgment table is an important
component of a vision ofjustice that places high value on the wide participation of
members of society and a continuous wrestling with different perspectives, even if
they do not prevail in particular circumstances . 13

If this is true generally with views of law andjustice, it is especially true in family
law. The notion that one's starting perspectives and realities concerning the family
are especially conditioned by our gender has to be a fundamental truism .

This paper, then, will attempt to consider the major changes withrespect to
family law and its role in the Supreme Court of Canada in the last few decades .
Particular attentionwill bepaid to the relationship between the changingnature
of judicial decision-making, the rise of a rights discourse, and the Charter.
The following section will address the changes which were underway prior to
the Charter.

A. Before the 1.960s

II . The Changing Role ofthe Supreme Court of Canada

Until the 1960s, family law was a sleepy area of law indeed. Little had
changedinthe course ofacentury thathadbroughtso much great social change.
Family law was understoodlargely as à device for maintainingmarriage and the
family, and "if the family would not be maintained, as a means of retributive
reconstruction,, . 14 Abella notes the remarkable lack of change compellingly :

It is staggering to realize that with the exception ofsome changes in custody, the law
ofthe family - and therefore the expectations ofmembers ofafamily-were essentially
constant until 1968 . We went through two world wars, two conscription crises, votes
forwomen, prohibition, aDepression, aquietRevolutionin Quebec, the establishment
of human rights commissions, the promulgation of a Canadian Bill of Rights, waves
of immigration, the introduction of radio, movies; and television, and a declaration
made by the Privy Council that women werepersons, and yet hardly a single change
was made to the law of the family . Nor is there anyindication, despite seismic social
changes, that in the hundredyears between Confederation and the introduction ofthe
1968 DivorceAct there was any real demand for any reform of any aspect ofthe law
ofthe family . 15

12 This has been particularly true in custody\access cases such as Young v. Young,
supra note 6 and Gordon v. Goertz, supra note 9 .

13 Abella, The Law ofthe Family, supra note 3 at 351 .
14 Ibid. at 535 .
15 Ibid. at 535.
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As mentioned previously, "family law" was not conceptualized as a discrete
area of law in the Supreme Court Reports until the 1980s . Until then, cases
dealing with family law issues appeared under more fragmented headings such
as "husband & wife," "property," "wills," "insurance," and "infants" . Lower
courts were, however, hearing many family law cases . 16

It is not surprising, therefore, that the Supreme Court docket before 1960
didnot include many family law cases . 17 These were issues that did not seem
to be ofnational importance. The issues were seen as largely domestic, private
matters that did not warrant the attention of the highest court in the land, and
when they did, it was because they related to matters ofproperty and definition
ofstatus.18 This absence was fuelled, ofcourse, by the factthatthepublic\private
distinction had not yet been blurred by large numbers of women in the
workforce (much less on the Supreme Court) .

B . The Turning Point: From the Divorce Act 1968 to Murdoch v . Murdoch
and Beyond

From a social perspective, the Divorce Act 1968 was controversial and of
great interest to Canadians in general . Interestingly, however, it was not the
interpretation of the Divorce Act 1968 per se that recast family law as a matter
of national and public importance . Relatively few cases went to the Supreme
Court of Canada concerning the interpretation of the grounds for divorce, for
example, and those that did were generally neither of great public interest nor
ofgreatcontroversy on the Courtitself. Rather, the real catalyst for the changing
role was the matter of division of property and the situation of the untitled
spouse (usually wife) following thebreakdown of a long marriage . The famous
case of Murdoch v . Murdoch marked the beginning of a changing position of

16 The greatest singlearea ofactivity in thelowercourts during the 1950s and 1960s
was divorce (296 indexed issues) . However, courts were hearing other matrimonial causes
cases such as custody and maintenance as corollary relief (73 indexed issues), separation
agreements (36 indexed issues), alimony (73 indexed issues) and annulment (60 indexed
issues) . Cases dealing with "infants and children" (custody, adoption and neglected
children) constituted the second largest area of lower court activity . In addition, issues
regarding conflicts oflaws also came before the lower courts (56 indexed cases). Note :
Lower court activity was gauged by looking at the number of cases reported under each
heading in Carswell's Family Law Digests Vol ]-111 1824-1976. Some cases are cross-
referenced under different headings and issues . Therefore, the numbers listed more
accurately reflect the number ofindexed issues before the courts .

17 However, it is worth noting that during the 1950s there were nine Supreme Court
casesconcerning custody, access and adoption, reflecting a growthinlegislation affecting
families in the 1930s and 1940s (Infants Act, R.S.O . 1937, c . 215 and the Adoption Act,
R.S.O. 1937 c . 18) .

18 Forexample, there are22 indexed cases concerning cruelty as a ground for divorce
in the late 1960s at the lower court levels, triggered by a statutory definition in s . 3(d) of
the DivorceAct, S.C.1968, c . 24 . This issuedoes notreach the Supreme Court until Retzer
v. Retzer, [1975] 2 S.C.R. 881 .
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familylawto a very central concern inpublic discourse and ofthe endof the law
as a very reluctant partner in social change . In the Supreme Court, the majority
dismissed Mrs. Murdoch's appeal in which she sought a share of the farm
property acquiredduringthe couples' longmarriage . Public reaction was strong
and swift, and virtually unanimous . Mrs. Murdoch hadbeentreated egregiously
by the legal system . "Not all Slaves Have Been Freed," read one editorial
headline .19

Inretrospect,Murdoch and its aftermath is striking for anumberofreasons.
First of all, it illustrates a dynamic in which the law and the Courts lagged
considerablybehindsocial change andpublic opinion. Second, itreflects atime
in whichthe courts were slow to change andin whichthe legislatureleadthe way
(pushed by public pressure) in reform. Within afew short years afterMurdoch,
alloftheprovinces had enacted family property legislative reforms . During this
period, the Courts were also developing the notion ofresulting and constructive
trust which Laskin, J. (as he then was) had advanced in dissent in Murdoch .

Murdoch v . Murdoch is a very useful family law benchmark in another
sense. Although the central principles of the dispute (as reflected by the media
coverage) were those ofequality, fairness andjustice in the family law context,
the entire judgment-including the dissent- is devoid of any discussion ofsuch
principles or values . Rather, the decision is framed entirely in narrow technical
and doctrinal terms.

While this should not be surprising in the majority reasons ofMartland, J.,
it is more surprising in Laskin, J.'s dissent While he was clearly willing to
extend the notion oftrust creatively to cover this situation, he did not expressly
do so forthereasons ofequality orfairness between the parties. This is important
because, as inrecentyears, as I will discuss below, a significantchange inrecent
years has been the increasing willingness ofjudges, andofthe Supreme Court
in particular, to frame such decisions in very principled terms, even in non-
Charter cases.

Considering that theDivorceAct came into force in 196820 and that by the
end of the 1970s most ofthe provinces had enacted family property legislation
in response to the Supreme Court's narrow approach in Murdoch, it seems
surprising thatthere was little activity in the SupremeCourt on these issues for
some time . There were, of course, many cases involving interpretation of
aspects of the Divorce Act21 as well as issues relating to support (whether as
corollary relief under , the Divorce Act or under provincial legislation) and
division of property under provincial legislation,22 but no cases involving the

19 [197511 S.C.R . 423 ; The Globe and Maid, October 12, 1975 .
20 Divorce Act S. C. 1968, c . 24 .
21 For example, "one issue related to the meaning of :resumption of cohabitation" .

See Rogler v : Rogler (1977), 1 R.F.L . (2d) 398 (Ont. H.C.) .
22 Some ofthese cases grew to be widely cited and influential, such as Paras v . Paras

(1970), [1971) 1 O.R. 130 (C.A.), which formulated a guideline for determining support
awards .
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fundamentals of the new legislation went to the Supreme Court until the
eighties. Provincial case law is replete with fascinating cases from the seventies
and early eighties reflecting the early unease with "easier" divorce and some
tension over how strictly to interpret certain provisions related to the grounds .
In retrospect, one would think that these issues were significant enough to go
to the Supreme Court . But there are, in my view, afew reasons that this was not
the case. First of all, in spite of the controversy surrounding divorce itself,
family law was still thought of as a private matter, and so generally not
something likely to be considered of such "national importance" as to warrant
hearingin the Supreme Court ofCanada. Second, the factthat the interpretation
of family law legislation evoked significant policy issues was not sufficient
because, in the pre-Charter era, policy was not the concern of the Court . Third,
the full impact and complexity of the issues triggered by divorce, issues of
support and ultimately questions of the nature of the basic family unit, took
some time tounfold. The tensionbetween the notionthat divorce should provide
a clean break and allow the spouses to go on with theirlives, and the notion that
supportmight benecessary indefinitely for a spouse who was unable to re-enter
the workforce or fully support herself, then, came to a head in the mid-eighties .

The fact that these were important social issues and that the legislation
couldbe interpreted in conflicting ways does not, however, adequately explain
the ascendancy offamily law on the docket ofthe Court in the early 1980s . The
full explanation must also include the fact that the Charter came into effect in
1982, surrounded by an increased consciousness of rights, and especially of a
concern about equality of women.23 By the mid-eighties, the social concern
about the inequality of women had come to the forefront as discussed above.
The statutoryreforms legitimated andreinforcedthenotion ofequal sharing that
has developed so much since then and to which LaskinJ . had alluded as a social
principle though not as a legal one in Murdoch2`t By 1980, family property
legislation was in effect in most provinces .25 In the context offamily law then,
equalitydiscoursewas developing rapidly .Murdoch sparkedpublicrecognition
of the gaps in the law that failed to treat marriage as a partnership, but also

23 Even though s . 15(1) did not take effect until 1985 .
24 Murdoch v. Murdoch, supra note 19.
25 Reform ofmarital property laws was first seriously considered in the OntarioLaw

Reform Conunission's The StudyofFamily LativProject in 1967 . In Qu6bec the Report on
Matrimonial Regimes (1968) led to legislative reform in 1970, An Act Respecting
Matrimonial Regimes. The Ontario Law Reform Commission's Report on Family Law,
publishedin 1974, was thebasis forthe limited legislativereform in theFamilyLawReform
Act, S.O . 1975, c. 41, which was repealedby the morecomprehensive Family LawReform
Act, S .O . 1978, c. 2 . Saskatchewan also reformed matrimonial property law in the mid-
seventies with An Act to Amend the Married Women's Property Act, R.S.S . 1975, c . 29 .
By the early 1980s many of the provinces had introduced similar legislative measures :
Manitoba passed The Marital Property Act, S .M . 1977, c . 48 ; Alberta introduced The
Matrimonial Property Act, S.A . 1978, c . 22 ;New Brunswick, Marital Property Act, S.N.B
1980, c . M-1.1 ; and P.E.I. introduced the Family LawReform Act, S.P.E.I . 1978, c . 6 and
Family LawReform Act, R.S.P.E.I . 1981, c . 12 .
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outrage at the extent to whichthe wife was treated so unfairly . In addition, the
advent of the Charter legitimated a role for the Court that went beyond mere
statutoryinterpretation and required itsmemberstoconsiderpolicy considerations
of interpretation. Although this role was explicitly mandated with respect to
Charter interpretation, the approach to the process'of judicial interpretation
quickly expanded. This approach hadbegun to show itself even when Messier
v. Delage was decided in 1983 . Throughout the 1980s, the Charter was not a
major player in any direct sense in family law at the Supreme Court.26
Nevertheless, the rise of the discourse ofequality andthe impact ofthe Charter
upon the nature of judicial decision-making catapulted family law into the
publicforumand the SupremeCourtdocket. By theendofthe decade, the stage
was set for the more direct role of the Charter in relation to family law.

C. Messier v. Delage

Messier v. Delage27 was acase from the CourtofAppeal of Québec . The
facts illustrate a number ofthe points made above. Thespouses haddivorcedin
1975 after atwelve year marriage. They hadtwochildren and the wife did not
work outsidethehome . Theorder ofcorollaryreliefatdivorceincludedalimentary
supportforthe wifewithnotimelimit. Followingthe divorce, the wifehadobtained
aMaster's degree in translation and found work as afreelance translator. On the
basis of herpart-time income, the husband applied to have her support terminated
on the basis that she washealthy, qualified and able to work andwaslikely to find
work. She was 38 years old at that time. TheSuperior Court accordingly ordered
that the spousal support be terminated as of six months later. TheCourt ofAppeal
allowed the wife's appeal, and the SupremeCourtdismissedthehusband's appeal,
with McIntyre, Lamer and Wilson JJ . dissenting.

The narrow basis for the majority judgment was the fact that the superior
courterred in allowing the applicationto vary the original order, notonthe basis
ofactual changes but on thebasis of anticipated changes, that is, the likelihood
that she would obtain work down the road. What is interesting about the
judgment, however, is that it marksasignificant transition betweenatechnical
approach to family law interpretation that tends to avoid or at least understate
the relevance of the policy context (such as Murdoch) and the subsequent
Pelech trilogy by which time the Supreme Court was quite unabashed in its
discussion of policy issues. In Messier, this willingness to tacklethe policy issues
directly was very evident in Lamer J.'s dissenting reasons, though less directly
engaged in the majority judgment. In writing for the majority, Chouinard J.,
restricted his reasons to the narrow considerations as mentioned above, buthe did

26 S. Toope, "Riding the Fences : Courts, Charter Rights and Family Law" (1991) 9
Can. J. Fam. L. 55 .

27 Messier v. Delage (1983), 35 R.F.L . (2d) 337 (S.C.C.) .
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cite a list of law commission reports29 and an article by Rosalie Abella29 and
a ':dressed the larger issues relating to spousal supportfollowing divorce. The fact,
Lowever, that support had been suspended prematurely allowed the majority to
avoid dealing with the central issue underlying the appeal (and for whichreason it
has presumably been brought up) which was whether a spouse following divorce
was to be entitled to indefinite support . In stating that a subsequent change could
be dealt with ifand when it occurred, the closest Chouinard J. came to addressing
the larger issue was the following cautious paragraph :

Thatdoes notmeanthattheobligation ofsupportbetween ex-spouses should continue
indefinitely when the marriage bond is dissolved, or that one spouse can continue to
be a drag on the other indefinitely or acquire a lifetime pension as a result of the
marriage, orto luxuriate in idleness atthe expense ofthe other. . . . It also does notmean
that a divorced person cannot remarry, or that his new obligations ornew advantages
as the case may be will not be taken into consideration.
With respect, none of the questions arises in the case at bar . 3o

On the other hand, LamerJ.'s dissentingjudgmenttackled the policy issuehead
on . In his opening sentence, Lamer J. framed the issue as follows :

This appeal raises a question ofimportance at the present time in view ofthe current
economic situation, the difficulty in finding work and the resulting high rate of
unemployment.Shouldadivorcedspousewhois workingalwaysbeartheconsequences
of all this and provide for the needs ofhis unemployed former spouse, or is it for the
government, if itcannotremedy, atleastto alleviate the effects, and to whatextent?31

The dissenting judgment marks the first time that members of the Court made
an open attempt to grapple with fundamental policy issues in family law .
Although Lamer J . relied extensively on quotations from lower court decisions
to support his position that spousal support should be limited, he also quoted
extensively from other non judicial sources, especially a 1975 Law Reform
Commission Working Paper.32 This in itselfmarked a significant change from

'-s The list included : Law Commission of England, Scottish Law Commission,
National Conference of Commissioners on Uniform State Laws, Manitoba Law Reform
Commission, Institute oflaw Research andReform ofAlberta, and theCivil Code Revision
Office; supra note 27 at 346 .

29 Though the passage quoted simply observes that finding a "comprehensive
philosophy" in thejurisprudence emerging fromthe familylaw legislationdoesnot amount
to muchmorethan a"patchworkofoften conflicting theories and approaches" : "Economic
Adjustment On Marriage Breakdown: Support" (1981) 4 Fam. Law Rev 1 at 1 .

30 Messier, supra note 27 at 353 .
31 Ibid. at 353-54.
32 Canada,LawRefofniCofnmnissiorcofCanada .MaintenanceonDivorce(Ottawa :Information

Canada,1975)at30.Thisreportadvocatedspousalsupportasatemporarymeasuredesignedtoeffect
the "economicrehabilitation" ofthe dependent spouse. It suggested that : [t]he legal right tocontinue
tobenefitfromthemaintenanceaspectofthepartnershipafteritsdissolutionshouldbeaccompanied
by alegal duty imposed on the person maintained to prepare tomake his orher own way within a
reasonable period of time, just as is required of every other unmarried person." The Report did
acknowledge that permanent maintenance would be appropriate in some cases where financial
independencemayneverbepossible,givingasanexample"adivorcedwomaninhersixtieswithout
anyspecial training or skills who had been adependent during a long married life".
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traditional common law methodology which tended to restrict itself to cases as
authority. By the early 1980s there were anumber of such reports which had
arisen in the period following Murdoch. These reports generally fit well into an
era which was still optimistic about the ability of formal equality to end soçial
disadvantage for women.33 In conclusion, Lamer J. (along with McIntyre and
Wilson JJ .) held that the superior court had properly considered the wife's
potential earnings . In coming tothat conclusion, he wasexpressly drivenbyhis
view -supported largely by reports rather than cases- that the social problem of
spouses unable tofendforthemselves despite "transitional"measures shouldbe
the responsibility of the government rather than the former husband.

Messier v. Delage illustrates a number of the evolutionary trends I spoke
of at the beginning of this paper. First of all, it evidences a willingness of the
Court to consider policy issues in family law more directly than it had
previously . Even Laskin J., dissenting in Murdoch, framed his analysis quite
strictly in terms of the resulting trust doctrine and the notion of common
intention . There was no discussion of equality or fairness as a principle that
might fuel this construction (as one suspects it did as far as he was concerned) .
Chouinard J., writing for the majority, demonstrated amuch more classically
common law style ofjudgment .

The second, and related, trend that Messier flagged was a frequently
prophetic aspect to dissentingjudgments in family law. Lamer J.'s view about
thedesirability oflimiting support, andparticularly the "cleanbreak"notion and
the.notion that after divorce, the default obligation of support should fall to the
state and not a former spouse, carried the day in the Pelech trilogy.34

But there is amore significant role ofthe dissent in this case, and one which
has lasted through various shifting views on the substance and policy. goals of
the law. The dissenting judgement seemsmore willing to address policy issues
or issues not directly addressed and putthemon the table . Althoughthese views
maynot carry the day in aparticular case, they influencethe discourse andraise
questions, issues and perspectives that maybe relevant later. In this sense, acase
like Mossop35 is an illustration of this trend in full bloom. There, Madame

33 Along similar lines, andfitting into a very traditionally liberal vision, the ideawas
also that divorce should foster the autonomy of the former spouses and allow them to get
on with theirlives . This ofcourse also fed nicely into the "clean break" approach that is
part of the context ofMessier v. Delage .

34 In addition, one cannot ignore the effect of the members ofthe Court themselves. This
wouldbea topic for anotherpaper, butit is at least arguable thatfrom the late 1970s on,therewas
a attempt to appointjudges who wouldbe'equipped and interested in the more expansive sort of
judgment thatan entrenched Bill ofRights would require . See I. Bushnell, The Captive Court. A
StudyoftheSupreme CourtofCanada.(Montreal-McGill-Queen'sPress, 1992)at440-43.Bushnell
argues that from the 1980s the conservatism ofthe court was curbed by Justice Lamer and the
appointment of Justice Bertha Wilson, who replaced Justice Martland. Prime MinisterTrudeau,
Bushnell maintains, had thereputation ofappointingjudges "whohaddisplayedsomecapacity for
creative work such as Laskin,Jean Beetz, AntonioLamer, andBertha Wilson ."

35 Canada (A.G.) v. Mossop, [199311 S .C.R . 554.
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Justice L'Heureux-DubCs obiter dicta on the nature of family became widely
cited and formed part of the debate that fed into subsequent cases such as
Vriend36 and M. v . H.37

A finalpoint to make about Messier is thatit was one ofthe first family law
cases decided after the Charter came into effect. As I will argue later, the
discourse and methodology of the Charter has had profound impact on the
nature and style of judicial decision-making which, not surprisingly, have
affected all areas ofthe law whether it is directly applicable or not . Messierwas
decided in the very early days of the Charter, before this effect had really
developed, but it nevertheless serves as an interesting benchmark.

D . The Pelech Trilogy

By the time ofthe Pelech trilogy, the Court had been hearing and deciding
Chartercases forafew years, though notyet section 15(1) cases .38 A few factors
were converging to setthe stage for the Supreme Court ofCanada toplay amore
central role in family law in Canada, and for family law in turn to be seen as an
important area of law worthy of this attention . First of all, by the 1980s and
especially the mid-eighties, the rights-consciousness in Canadian society in
general which had been triggered by the Charter was at a high level . This
naturally put the spotlight which was required to interpret its provisions . The
Court, then, wasalready receiving more public attentionthan it had previously . 39
This was also a period of time when feminism and especially feminist legal
studies were gaining momentum in Canada, and genderequality was very much
part of this discourse. Family law legislation following Murdoch had been
passed across the country by the end of the 1970s and by the 1980s and the
dominant discourse of the day was one of formal equality . The idea was that
sameness oftreatment was all that wasrequired tomeetthe principle ofequality,
and that ifwomen were treated equally in a neutral sense, social equality would
result. The quid pro quo of family law reform and the presumption of equal
division offamily property was that thedependent spouse shouldnow make her
own way, subject to some "economic rehabilitation", afteradivorce. Cases such
as Messierand Pelech, Richardson and Caron illustrate the fact thatby the late
1970s on, this view of equality and support was a mainstream view . But as we
now realize, the consequences for women in terms of the "feminization of

36 Vriend v . Alberta, [19981 1 S.C.R . 493 .
37 M. v . H., supra note 5 .
38 For example, Canada v . Southam Inc., [198412 S .C.R . 145 (sub nom. Hunter v .

Southamlnc.);R. v . flakes, [198611 S.C.R . 103 ; andReference re s.94(2)ofMotorVehicle
Act (British Columbia), [198512 S.C.R. 486 .

39 This was, in addition, encouraged by a change in policy when Chief Justice
Dickson took over from Chief Justice Laskin . Dickson C.J. encouraged judges to give
speeches anddiscuss (in general) the role ofthe Court in this new era ; Laskin C.J. hadbeen
very much of a contrary opinion.
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poverty" were serious, and it seems that women(along withjudges who made
support orders) frequently were overly optimistic about employment and
income earning potential . These were issues that attracted considerable public
and media attention beyond the strictly legal arena, as books such as Lenore
Weitzman's The Feminisation ofPoverty,40 published in 1985, indicated . In
short, the increased general profile ofthe Court, therise ofrights-consciousness
related to the Charter, the influence of equality discourse in society generally,
the renewed vigour ofthe feminist movement in Canada, and the legal reforms
whichhadtaken place in the 1970s combined tocreate a new profile oftheCourt
in family law.

The controversial Pelech trilogy played a role similar to that of Murdoch,
though in a different way. The Trilogy represents the high-water mark of a
traditionally liberal approach to feminism and equality, though most observers
saw it as damaging for women given the realities of divorce and its economic
effects . ThePelechshaddivorced in 1969 afterafifteen yearmarriage whenMrs
Pelechwas 37 years old. They entered into amaintenance agreementwhichhad
been incorporated into a court order. The agreement provided for the payment
ofa total amount of $28,760 overthirteenmonths in complete satisfactionofall
maintenance claims "she nowhas ormayhaveinthefuture. . . .. . 1 By 1982, these
funds were depleted, pre-existing health problems had decreased, and Mrs
Pelech was receiving welfare. Inthe meantime, her former husband's financial
circumstances had improved dramatically . MrsPelech askedfor a variation of
the original orderpursuant to section 11 oftheDivorceAct.42 The majority held
that although thesupervisoryjurisdiction ofthe courtcannotbe extinguished by
contract, this was not a case where the parties' contract should be varied. The
reasons given by Wilson J. (writing for Dickson C.J . and McIntyre, Lamer,
Wilson andLeDainSJ.) 43 demonstrate amore expansive style ofreasoning than
had been evident in other majority family law decisions previously . Having
quickly settled the'narrow question ofthe court's jurisdiction to intervene, she
moved to consider the question of what was "fit and just" under section 11 .
Wilson J. succinctly reviewed thejurisprudential movement away from moral
blameworthinessthathadbeen triggeredbytheDivorceActandotherlegislative
reforms . As she noted, "[while the shift in focus away from moral
blameworthiness is salutary, it renders the calculation of what is `fit andjust'
under section 11 much more difficult and complex"44 Her analysis, quite
properly, is a more broadly based consideration of factors that include but go
beyond the narrow and often technical analysis of the jurisprudence and
applicable law. Having noted the "wide range" ofjudicial views on the subject

40L. Weitzman, The Divorce Revolution: The Unexpected Social and Economic
Consequencesfor Women and Children in America (New York: Free Press, 1985) .

41 Pelech v. Pelech, [1987] 1 S.C.R .. 801 at 807 .
42 R.S.O. 1970, c . D-8 .
43 La Forest J. wrote brief concurring reasons.
I Pelech, supra note 41 at 829 .
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of what wouldjustify varying a valid maintenance agreement, Wilson J . went
on to considerthepolicy argumentsforand against therespectivepositions . The
outcome was determined by her assessment of the applicability of certain
principles to the case. She considered the need to compensate for systemic
gender-based inequality,45 but saw it as a counterpoint to the need for finality .
She also observedastutely thatthis was essentiallyatension between competing
values of fairness, and concluded :

It seems to me that wherethe parties have negotiated their own agreement, freely and
on the advice ofindependent legal counsel, as to how theirfinancial affairs should be
settled on the breakdown oftheir marriage, and the agreement is not unconscionable
in the substantive law sense, it should be respected. People should be encouraged to
take responsibility for their- own lives and their own decisions. This should be the
overriding policy consideration .46

WilsonJ . also expressed concern for the "paternalism" inherent in a willingness
to intervene in an agreement . 47 In introducing the now famous (and now largely
rejected)causal connection test, sheheld thattheinterests offinality shouldonly
be outweighed if the subsequent misfortune "has its genesis in the fact of
marriage itself' .48 In considering the policy issues, the Court also considered
the argument that the primary obligation forfamily members falls on them, and
not the State . Wilson J . rejected this view, partly because its consequences
would conflict with the values offinality and autonomy ofthe spouses, but also,
it seems, because the underlying rationale for this view was the notion that
public funds should be conserved.49 She concluded that :

. . .where an applicant seeking maintenance or an increase in the existing level of
maintenance established that he or she has suffered a radical change in circumstances
flowing from an economic pattern ofdependency engendered by the marriage, thecourt
mayexercise its relieving power . Otherwise,the obligationto supporttheformer spouse
should be, as in the case ofany othercitizen, the communal responsibility ofthe state.5 o

Herreasons in this respect imply a hostility to the notion that the state might not be
fully responsible for its citizens, and to the notion that the state should be able to
pin its costs for the basic sustenance of a citizen on a legal stranger (the former
spouse) . It is worthnoting herethatrecentcurrentconcemfor supportandimproved
enforcement mechanisms exist in a social context which is characterized by a
disappearing welfare state . As Brenda Cossman has recently argued, increased
private obligations dovetail nicely with a shrinking social safety net51

45 Which had been advanced by Manitoba's C.A . in Ross v. Ross (1984), 39 R.F.L.
(2d) 51 (Man. C.A .).

46 Supra note 41 at 850 [emphasis added] .
47 Ibid. at 832 .
48 Ibid. at 851 .
49 Wilson J . cited the Scottish Law Commission Report, ibid. at 842 .
50 Ibid. at 803 .
51 B . Cossman, "RecentDevelopments inFamilyLaw :The 1998-1999Term" (2000)

11 Sup.Ct.L.R. (2d) 433 at 435 .
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As many authors have discussed,52 the Pelech majority decision is not
driven by a lack of concern about women, but it is emblematic of liberal
feminism and formal equality. By the 1970s and early 1980s, the emphasis on
the pursuit of equality was on the notion that if women were treated `the same"
as men, social or systemic discrimination would disappear . The emphasis
during this period was on access to the workplace or the public world.
Recognition of domestic realities and theirimpact on women seeking aplace in
the workplace was growing by the mid-1980s when Pelech was, decided . In
retrospect, by the time the Trilogy came down, this formal equality tide was
receding53 - or its guiding forces reconsidered - in light of mounting evidence
showing that the economic consequences of divorce on women were much
more serious than had previously been recognized and that simply allowing
them resources to retrain was not sufficient . This was so especially in light of
the fact that most women became the sole custodians of the children of the
marriage after divorce, which continues to constrain employment options for
many years . Pelech, however, remains as a decision that looks back rather than
forward, something that was evidenced by somejudicial hesitation to follow it
and confusion as to the ambit of its application . As Bailey and Bala point out,
this was probably symptomatic of the concern that

. . .the values ofsanctity ofcontract and a clean breakafterseparation, which form the
basis oftheTrilogy, are notfullyresponsive to the realities ofinequality ofbargaining
power between husband and wife, and the complex ways in which marriage is
implicated in creating financial dependency. 54

Like Murdoch, it is a conservative decision in the sense that it was following
change rather than leading it. This, as we shall see later, is another aspect ofthe
role of the Court in the area of family law that has changed in recent years .

The issues in Richardsonss were quite similar to those in Pelech, except
that the pre-existing settlement agreement had been made pursuant to the

52 See for example M. Bailey, "Pelech, Caron and Richardson" (1989) 3 Can. J.
Women & L. 615 ; and B. Cossman, "A Matter of Difference: Domestic Contracts and
Gender Equality" (1990) 28 Osg . Hall C.J . 303 .

53 See for exampleL . Weitzman, The Divorce Revolution, supra note 40, which had
been publishedtwo years earlier .

54 M. Bailey & N. Bala, "Canada : Supreme Court Decisions and the Continuing
Impact of the Charter of Rights" (1989-90) 28 J. Fam . L. 427 at 428.

55 Richardson v . Richardson, [1987] 1 S.C.R . 857 . The "Trilogy" cases, Pelech,
Richardson and Caron v. Caron (1987), 7 R.F.L. (3d) 274, were heard together and the
judgments werereleased on June4, 1987 . TheissueinCaronwas whether theCourt should
vary a separation agreement thatprovided thatthehusband make supportpayments to the
wife until sheremarried or cohabitated with a man for atime exceeding 90 days. Afterthe
divorce decree the husband stopped payments as the wife had been cohabiting with aman
formore than ninety days. The wife applied to varythe divorce decree when cohabitation
ceased in order to resume support payments when she was on social assistance . The
separation agreement also provided for variation of quantum if there were changes in
circumstances . The Court under WilsonJ . dismissed the wife=s appealreasoning thatthe
wife had failed to meet the Pelech test .
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FamilyLawRefonn Act, 56 so itwas anapplication forcorollaryreliefon divorce
section 11(1) rather than an application to vary under section 11 (2) . Although
the separation agreement had limited spousal support to one year following the
marriage, Mrs . Richardson was on social assistance by the time of the divorce
application and requested indefinite support . She was 46 years old at the time
the case went to the Court in 1987 and had worked only sporadically since her
second child had been born in 1974 .

This judgment is even more principle and policy driven than Pelech . It
would have been easy to distinguish this casefrom Pelech by limiting itto cases
arising out of applications to vary previous divorce orders for support . But the
majority, again written by Wilson J . for Dickson C.J ., McIntyre, Lamer, and
LeDain J.J., was strongly grounded in principle as the following passage
illustrates:

I appreciate also thatthewordingofthe two subsections is different. [ . . .] Nevertheless,
inmyview, despite the difference in the statutory language, when acourtis confronted
with asettlement agreementreachedbytheparties the same criteria shouldbe applied
under both sections . The underlying rationale is the same under both, namely I)the
importance offinality in thefinancial affairs offormer spouses and 2) theprinciple
ofdeference to therightand responsibility ofindividuals to maketheirovvn decisions .57

La Forest J . dissented on the basis that there was an important difference
between sections 11(1) and 11(2) :

When the trial judge exercises an original discretion in a divorce action to make an
orderofmaintenance wheretheparties have enteredintoanagreement, it comes to the
judge for the first time and he or she must review all the circumstances as a whole in
exercising the discretion given by the Divorce Act to do what is fit and just . When
variation of such an order is sought, however, the judge is dealing with an order by
whichit has already beenjudicially determined underthe Act that the agreement was
fit andjust . 5s

In addition, LaForest J . was ofthe viewthat the valueoffinality is ofless weight
at divorce than separation . But a recurring theme throughout his reasons is a
concern about "those whom Parliament sought to protect by givingjurisdiction
to a judge to order what he or she thinks is `fit andjust' having regard to the
factors spelled out in the legislation" . 59 He continued :

Parliament's policy. . . is one of"intentional flexibility" aimed at meeting the variegated
situations a trial judge must face in divorce matters . [. . .] There is no flexibility in a
judicially created policy that requires ajudge to exercise his or her discretion to do
what is fitandjust in accordance with the provisions ofaseparation agreement unless
radical circumstances have occurred[ . . .] This, in my view, amounts to rewriting the
Act . This we have no right to do . 6o

56R.S.O. 1980, c . 152.
57 Richardson, supra note 55 at 866. (para. 8)
58 Ibid. at 881 .
59 Ibid. at 883 .
60 Ibid. at 883-84 [emphasis in original] .
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As we know now, thePelech Trilogy has been superceded (if notoverruled) by
the line of Supreme Court cases beginning with Moge . In comparing the
majority and dissenting reasons in Richardson, however, what is striking in
retrospect is that while the substantive politics of the majority may not seem
progressive, the style ofreasoning does . WhileWilsonJ.'sreasons areexplicitly
driven byprinciples andpolicies that are notexplicit in thestatute, LaForest J.'s
reasons are more traditionally grounded in statutory analysis . The policy
concerns are there, but the construction androle ofthe statutes in issue aremore
literally considered and analysed . In short, in terms of judicial role and
methodology, the majority reasons are quite "activist", whilethose ofLaForest
J. are more restrained.61 This marks an important evolution in the role of the
Court in family law and vice versa. By the time the Pelech trilogy wasdecided,
the Courtwasdeeply immersed in Chartercases. Analysisrequired ofthe Court
on adaily basishad shifted dramatically to one more directly concerned with
policy and.principles . It should also be no surprise that a judicial facility with
such arole made interpreting phrases such as "fit andjust" less daunting . It may
also have made the Court more receptive; to family law leave applications .
Moreover,having awomanon the court (andincreasing numbersoffemalelaw
clerks) maywell have made a difference . In my view, the public importance of
family law is something that womenhave generally be quicker to acknowledge
than menhave been. Finally, by this time, the DicksonC.J. andWilson J. Court
was in full swing . These were appointments that catalysed, early on, a more
openlypolicy and principled approachto analysis' 2 These have been welcome
shifts, as they have often revealedfundamental andimportantpolicy issues and
factors that were previously masked by more formalistic reasons.63

The Pelech trilogy confirmed the trend of family law from the margins
toward the core of Supreme Court jurisprudence . This was partly due to the
increasedrelevance ofmatters like support for more Canadians since the rate of
marriage breakdownhadincreased,64 and partly, as I have suggested, because

61 It is interesting that while suchjudicial "activism" appeared to benefitmen, it did
not attract the media commentary and criticism that it has in more recent years.

62 This was true even inpre-Chartercases. InRathwell v.Rathwell, [197812 S.C.R.
436 and Pettkus v. Becker, [1980] 2 S.C.R. 834, for example, Dickson refers to principles
of equality as contextfor the constructive trust analysis. Althoughthis was a very implicit
aspect ofLaskin J.'s dissent in Murdoch, his reasons were expressed entirely in terms of
the technical doctrine of resulting trust. This Court also took Charter values seriously in
a broader sense as cases interpreting human rights legislation such as Action Travail des
Femmes illustrated .

63 The area of judicial review of administrative action has been notorious for this
problem.

64 Population Census 1976 and 1986, online : Statistics Canada <www.statscan.ca>
Information from 1976 reveals that .018% ofthe population were divorced . By 1986 the
Ontario divorce rate climbed to 2.5%. British Columbia had the highest divorce rate at
3.5%, andNewfoundland hadthelowest divorce rate at 1 .1 %.Thefiguresareaconservative
estimate of marriage breakdown as separated couples were included in the "married"
category until the 1991 census .
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family law issues attract principled reasoning of the sort the Court was also
immersed in during the early days of the Charter. Having said this, family law
was still for the most part understood as law relating to marriage and divorce,
and was still understood as generally a matter of private law .65 While the
discourse of rights had rapidly gained momentum in Canadian society in
general, it was notyet finding expression in family lawjurisprudence to a large
extent and there was considerable debate about whether the Charter would
apply or have any bearing on family law at all . Family law in the 1980s (before
Morgentaler) was symptomatic of changes to the role of the Court and of
changes to the notion ofjudging which cannot be separated from the advent of
the Charterbutwhich were notdirectly affectedby it. This changeddramatically
and permanently with the decision in R. v . Motgentaler.66

E. Morgentaler andAfter : Rights Discourse andFamily Law

While not seen as a traditional family law case, Morgentaler has been
crucial to the evolving role offamily law in a few senses . First of all, the section
7 analysis mandated close and serious examination of the practical reality and
social context surrounding women choosing to seek abortions . This was a new
approach in law, and one that has become central to more classically family law
issues in both Charter and non-Chartercontexts . In Thibaadealt, for example,
the real life difficulties of women in setting aside and paying income tax when
their incomes are typically low, was a significantissue.67 Moge and the centrality
of the real economic consequences of divorce for Mrs Moge and for women in
general was a striking non-Charterexample .6s Second, and related, cases such as
Morge7italeranddlesubsequentDaiglev.TreniblqydeciSion 69 catapulted "women's
issues" into the forefront ofthe public eye and in doing so also helped transform
theCourt from aninstitution previously associated with dry legal arguments to one
where human dramaswere addressedandsometimes even playedout70 While the

65 The importance of contract as emphasized by Wilson J. is very consistent with
family law as private law .

66R. v. Morgentaler, [1988] 1 S .C.R. 30.
67 Thibaudeau v. R., [1995] 2 S.C.R. 627. In the dissenting opinion ofL'Heureux-

Dub6 J . see, for example, para. 45 at658, and in thedissentingopinion ofMcLachlinJ. see
paras . 199-209 at 720-24 .

69 Moge v. Moge, supra note 10. See also R. Abella, "Economic Adjustment onMarriage
Breakdown: Support" (1981) 4 Farn. Law Rev. 1 ; J. McLindon, "Separate but Unequal : The
Economic Disaster ofDivorce for Women and Children" (1987) 21 Fam . L.Q. 351.

69 Daigle v. Tremblay, [1989] 2 S.C.R. 530.
70 ItwouldbehardtothinkofgreaterdramaintheCourtthanthe daythatChiefJustice

Dickson announced, partway through argument in Daigle v. Tremblay, he hadjust been
advised that Chantale Daigle, more than 20 weeks pregnant by that time, had defied the
outstandinginjunctionobtainedbyTremblay andobtained an abortion intheUnited States .
In addition, Pro-Life advocates had staged aprotest onthe front lawn ofthe Supreme Court
in the form ofa "baby shower" . See K . Makin & S. Delacourt, "Massive legalbattle looms
over Daigle abortion case" The Globe and Mail (2 Aug 1989) Al/A4 .
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Charterclearly facilitated this inMorgentaler, ithelpedlegitimize the rising sense
of importance of family law as well. Third, Morgentaler set the stage for the
interpretation of section 15 that considered both difference and context, in other
words, for substantive equality . This has had an enormous spill-over effect into
non-Charter cases71 Finally, Morgentaler helped push the envelope of issues
thoughtto include "family law"72 Family law for decades was thought to consist
mostly ofmatters involving details of separation, support, property and the like.73

Morgentaler, along with other cases such as R. v. Lavallée74 and Daigle v.
Tremblaydecidedshortly thereafter, stretched theboundaries ofwhat thenotion
offamily and family law includes . In this sense, it foreshadowed cases such as
Miron v . Trudel and M. v H. in which the court has grappled with the
fundamentals of family definition . In short, Morgentaler was crucial in the
ascendance of family law from something thought of as marginal to matters of
important public policy to being seen as the basic unit of civilized democratic
society and potentially of national importance . By 1988, then, the family,
starting with thepregnantwoman, was seen as the locus ofimportant social and
legal issues which involved issues ofrights. The Supreme Court was no longer
merely "settling a dispute" ; itwas the final arbiter in light ofthe fact that social
and political consensus on the issue has been impossible leaving a legislative
void. As Justice Wilson had said in a 1985 speech,

. . .the conclusion is inescapable that the scope of judicial review of legislative and
executive acts has been vastly expanded under the Charter and [ . . .] the courts have
become the mediators between the state and the individual75

71 Space will not permit a discussion of all the cases that have been part of this
evolution .

72

	

Even though the case appears under "constitutional" and "criminal" indexes in
the S.C.R.

73

	

In Lavallée, infra note 74, the defendant was charged with the murder of her
partner.Inthecourse ofhercohabitation shehadbeenhospitalized as aresultofhis repeated
violence . The issue before the Courthad been whether the legal concept of "imminence"
inself-defence shouldbebroadenough to includethesituationwhere abattered spousekills
out of fear that he will return subsequently (e .g . later that evening) and fears for her life .
In permitting this, Wilson J . also permittedthe admission ofexpert evidence onthe subject
ofbattered women and the cycle ofviolence to explain the frequent patterns ofbehaviour
that accompany abuse. In doing so, she painted a compelling portrait of a very dark side
offamily life.Domestic violence isnowpart ofany basic family law course ortext : see for
example B . IIovius, Family Law: Cases, Notes and Material, 4th edition, (Toronto :
Carswell, 1996) . Daigle v, Tremblay concerned the question of whether a fetus was a
person under the Civil Code ofQuebec and whether the father could enjoin the pregnant
woman fromhavingan abortion . The Supreme Court allowed the appeal from the Qu6bec
Court of Appeal which had upheld the injunction issued at first instance .

74 [199011 S.C.R . 852.
75 B . Wilson, "Decision-Making in the Supreme Court" (1986) 36 U.T.L.J. 227 at

238-39 .
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While some critics, and frequently the National Post, have eschewed this role,
there can be no doubt that it is one which was expressly mandated by the
Charter. It has also, in my view, been inevitable and salutary that the habit of
reading law against the backdrop of the principles articulated in the Charter
would affect the methodology of judging more generally. This has certainly
been the casein family law, and especially so in the SupremeCourt . Having said
this, it is also true that apart from equality, the Court has not been expansive in
its applications of "rights" in family law generally .

F .

	

Family Law and The 1990s

At this point then, it will be useful to step back for a moment and consider
the role that the Charter was being predicted to play with respect to family law
adecade ago,justafter Morgentaler. At that point, there was someconsiderable
discussion ofthis issue . Some lawyers were advocating for the greater useofthe
Charter, at least with respect to areas such as child protection . 76 There was,
however, some unease with the prospect of applying a simple "rights analysis"
to the family . As Rollie Thompson wrote,

Ifind theuse of "rights" language within the family setting quiteinapposite, given the
complexinterweaving ofdependency, altruism and autonomyinfamily relationships??

Another view, articulated by Stephen Toope, expressed the concern that if a
rights analysis were employed, it would be likely to reflect the "courts' largely
individualistic and antisocialconception ofconstitutional rights � . 78 Buthe also
concluded that

Canadian courts demonstrate considerable reluctance to apply the Charter to aspects
of life they consider to be private . [ . . .] In any case, even if the Charter were to be
applied inabroadrangeoffamily disputes, the effects wouldnotlikelyberevolutionary .
Charter arguments have most been most commonly invoked in situations where
disputes involve children. In such disputes, an emphasisupon the"bestinterests ofthe
child" is so intuitively attractive that it will not easily be displaced by alleged Charter
rights ofthe parents . [. . .]
On balance, it would seem that the Charter is likely to have a relatively minorimpact
upon the large expanse of family law . [ . . .] 79

Looking back over the past decade since this article was written, it is striking
how true it is in the sense of "the bottom line". With respect to cases involving
children, the Court has been exceedingly reluctant to apply a rights discourse
and especially reluctantto embrace a notion of "parent's rights" . Nevertheless,
it cannot be said that the Charter has had a minor effect, because of the effect

76R. Thompson, "Why Hasn't the Charter Mattered in Child Protection?" (1989) 8
Can. J . Fam . L . 133 .

71 Ibid. at 154.
7s Toope, supra note 26 at 96.
79 Ibid. at 95.
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it has had in leading the most fundamental reforms relating to the nature and
meaning ofthe family itself and its .role in society as in cases such as Miron v .
Trudel andM. v . H.80 Moreover, thediscourse ofequalityhas beenindispensable
to the significant changes that have taken place in the area of spousal support,
and it would be difficult to argue plausibly that this is entirely independent of
the section 15 litigation that has been taking place . The trend toward more
principled decision-making in family law discussed above has been advanced
and reinforced not only by the Charter but also by the passage of statutes that
reinforce this broader role . For example, the 1986 Ontario Family Law Act
requires judges to determine whether ordering an equal division of family
property wouldbe"unconscionable" .$ 1Theresultis that,overtime, thedivergence
of approach to family law as between Charter and non-Charter cases has
dissipated to a large extent .

By the end ofthe lastdecade and the beginning ofthis new millennium, the
notion of the family has changed dramatically and the Supreme Court has led
the way in the most important of these changes . If one looks back even to the
mid-eighties, this in itself is a significant change . For the first time, instead of
lagging far behind social change, the Court has been more willing to lead the
way . In different ways, and with somewhat different bases for the legitimacy of
this role, this has been true in both Charter andnon-Charter cases . Atthe end of
the day(sofar), andsomewhatironically, theimpact oftheprinciples developed
pursuant to the Charterhas been greatest in the non-Charterjurisprudence, and
almost entirely relating to section 15 and the principle of equality . The great
exception to this has taken place at the end of the decade - the Charter cases
addressing the very nature and definition of the family itself, notably Miron v.
Trudel andM. v . H. In the section whichfollows, I will discuss the cases which
revealed the Court's reluctance to allow the Charter and particularly the
assertion of parental rights to alter the structure of family law, especially by
displacing the centrality of "the best interests of the child" doctrine . I will then
discuss the significant indirect influence of Charter principles in the areas of
support and the reproductive autonomy of women. Finally, I will discuss the
role of the Court in pushing social changes through the application of the
Charter in equality cases .

$0 Miron v . Trudel and M. v . H., supra note 5 . Egan v. Canada should also be
mentioned here, even though Egan's claim in this case was not successful . A majority of
the Court did find that the definition ofspouse to exclude same-sex partner violated s.15,
and the arguments of that majority subsequently carried the day .

81 Family LawAct, R.S.O . 1990, c . F .3, as am., s . 5 ; see Rawluk v. Rawluk, [1990] 1
S.C.R . 70 . Anotherexample is the"best interests ofthechild" testin itself; Children'sLaw
Reform Act, R.S.O . 1990, c . C.12, as aria., s . 24 .
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W. Rights discourse in the Supreme Court

By the early 1990s, there was great interest in the potential impact of Charter
rights in family law. On one hand, fathers' rights groups lobbied for joint
custody and claimed that their parental rights were violated, particularly in
custody and access matters.82 Would "parents' rights" affect custody/access
issues suchas relocationofa custodial spouse after divorce? Whatiftheparents
disagreed over religion? It should not be surprising that it is the cases touching
on the direct application ofthe Charter to the family on which the members of
the Court have been the most divided in recent years in the family law area .

A.

	

Custody, Access and the Charter: Best Interests ofthe Childv. Parental
Rights?

Youngv. Young was a case that attracted agreatdeal ofpublic attention and
thereby contributed to the increasing profile of the Supreme Court among
Canadians in general. In addition, because it was a family law case concerning
the application of the Charter, it wasan important case in raising the profile of
family law as an important area of the law touching serious issues of public
policy . Mrs. Youngwasthe sole custodian ofthe children ofthe marriage . One
of the contributing factors to the marriage breakdown had been Mr. Young's
adoption of the Jehovah Witness faith. The trialjudge hadimposed significant
limits on his access which includednot speaking about his faith to the child, not
taking them to Church and not involving them in canvassing and proselytizing
activities. Therewasevidence that indicated that the children had dislikedtheir
father's religious instruction, that it was damaging their relationship with him
and contributing tothe stress they wereexperiencing in relation to their parents'
separation . Thecentral legal issue waswhether sections 16(8) and 17(5) ofthe
Divorce Act relating to custody and custody variation orders respectively
violated sections 2(a), (b), (d) or 15(1) of the Charter. Both subsections state
that in making an order, ". ..the court shall take into consideration only the best
interest of the child" .

This was avery complex case and the decision is one of the most difficult
Supreme Court cases to decipher as there were six opinions which agreed and
disagreedwith various aspects ofeach othersjudgments. Of central importanceto
"Courtwatchers", however, waswhetherthe Charterwas to beallowed to "trump"
the "best interests ofthe child" test . This touched a peculiarly Canadian nerve. One
ofthe largelyinvisible backdrops to the Youngcasewasthe "father's rights" lobby
andthe rise ofjoint custody as a legal presumption in the United States . As I have
argued elsewhere, this has been driven less by the interests of the child andmore

82 References to the Charter, equality, and discrimination may be found throughout
thetestimony ofthefathers' rights groups during hearings in 1985 : seeHouseofCommons,
Standing Committee on Justice and Legal Affairs, Minutes ofProceeding and Evidence,
Nos. 32-50 (11 June 1985 to 23 October 1985 .)
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by the notion ofparental rights that in effect requires dividingthe child equally.83
The spectre of pitting children's interests against the hard "rights" ofparents was
largely unappealing to Canadian scholars, who advocatedmore "child-centred"
approaches to decisions involving families and children was an unattractive one.
It also raised the concerns expressed above aboutthe inappropriateness of direct
application of an individualistic rights model to the family .84

Complex as the result in Young was, the bottom line was that none of the
judges held thatthe bestinterests provisions violate the Charter and all ofthem
held that the best interests test is the appropriate standard. None of the
judgments express any enthusiasm for the direct application of the Charter to
matters involving custody or access decisions. Having said this, anumber of
members of the Court expressed the view that when Charterprinciples such as
freedom ofreligion areinissue, thebestinterests standard shouldreflectthis and
require evidence of harm before restricting access .85

The Court heard and decided another very similar case,P.(D.) v. S.(C.)86

at the same time as Young. There, the mother was RomanCatholic andwas the
custodial parentand thefather a JehovahWitness. Thecase differedfrom Young
in two ways. First, the trialjudge's order was less intrusive. While it specified
thatthe father could not"indoctrinate" his daughter, ithadalso specifiedthat he
could teach his faith to her. Second, theSupremeCourt (as well as the Québec
Court of Appeal) emphasized the trial judge's observation that "the main
problem results - from the applicant's religious fanaticism" and that this was
disturbing to thechild.87 As theparentshadnot married, this case didnotinvoke
the Divorce Actbut rather the best interests standard as articulated by the Civil
Code ofQuébec. 88 Consideration maybe givenin particular to the child's age,
religion, language, character and family surroundings, and the other
circumstances in which he lives .

83 A. Harvison Young, "Joint Custody as Norm: Solomon Revisited" (1994) 32 Osg.
Hall C.J. 785.

84 See Thompson, supra noté 76 and Toope, supra note 26 .
85 MCLachlin J. held that certain limitations to access, such as those involving

religions expression, should be based on evidence of harmto the child. This is predicated
on the premise that maximizing access is generally a good thing and in the interests of
children, andthat to rebut this one mustestablish harm. She was ofthe viewthatharm had
not been established in this case [129]. Sopinka J. expressed general agreement with
McLachlin J., but stated that while he agreed with her that the ultimate determination in
deciding issues ofcustody and access is the "best interests ofthe child" test, he went on to
say that it must bereconciled with the Charter and that it should be overridden "only if its
exercise would occasion consequences that involve more than inconvenience, upset or
disruption to the child and incidentally to the custodial parent"[107] . Gonthier and La
Forest JJ . agreedwithL'Heureux-Dub6J. who wentfurthest inholdingthatthetrialjudge's
order was not subject to the Charter. Cory and IacobucciJJ. refused to express a view on
this issue as it was not necessary, in their view, to the case at bar.

86 P.(D.) v. S.(C.), [1993] 4 S.C.R. 141 .
$7 Ibid. at 152.
88 Civil Code ofLower Canada, article 30 :
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This case attracted a broader level of consensus than Young among the
members ofthe Court. Only McLachlinand SopinkaJJ . wouldhave allowedthe
appeal on the basis that there hadnot been sufficient evidence at trial to support
a finding of "harm"justifying the access restrictions . Intheirview, thepresence
ofparental conflict did not establish harm$9 sufficient to restrict access in this
manner .

The Court, then, is ambivalent about the application of the Charter to
matters involving the child. As I wrote in an earlier article in which I discussed
these issues,

. . . the key point is that the judges all agreed that the ultimate standard was the best
interests test . . . .[T]he durability ofthe best interests test is at least a potent symbol of
theidea that the childshould remain atthecentreofthe debate . Youngdoes not support
the view that adiscourseofparental rights should hijack custodyand access issues90

Overall, these two cases are remarkable and prophetic in the sense that they
illustrate the narrowing of the distinction betweenjudicial style and approach
in Charter andnon-Charter cases, something that is especially apparent in the
support cases such asMoge. Amongthejudges who were unwilling to say that
the Charter did not apply, the standard applied might best be described as a
"principled common law standard". In other words, the tests are applied with
referenceto theseprinciples as significant values,91 but are nevertheless woven
into the process for determining custody and access issues pursuant to the best
interests of the child. These cases, criticized at the time for their length,
complexity and plurality of reasons, have settled more issues than one might
have expected . Therehave been no subsequent cases arguing Charter rights to
pre-empt the best interests at the time . It is particularly interesting to note that
Gordon v. Goertz, acase which involved "relocation" of a custodial parent to
Australia, decided in 1996, did not evenraise theissue of "mobility rights". This
had been one ofthe issues discussed extensively in the academicliterature inthe
early 1990s as potentially undermining the complex nature of families by
applying unsophisticated and individualistic notions of rights .92 By the time
Goertz was decided, the question of relocation was framed as an issue of
parental rights . The analysis is very strongly a child-centred one. Although
L'Heureux-Dub6 J. does discuss "rights" in P.(D.) v. S. (C), she does so in her
discussion of the Civil Law of Qudbec whichapplied in that case . The central
division between McLachlin J. and L'Heureux-Dub6 J. in Young and Goertz
arose out of the concept of "custody". For both, however, the driving concept
is one of "the best interest ofthe child" rather thanparental rights . At civil law,

In every decision concerning a child, the child's interest and the respect ofhis rights
must be the determining factors .

89

	

P. (D.) v. S.(C.), supra note 87 at 196.
90 Supra note 84 at 807-08.
91 Though, ofcourse, theproblem ofcourse is justhowweighty the principlesareand

howthey should be defined gives rise to much more disagreement.
92 See Toope, supra note 26 .
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as L'Heureux-Dub6 J. outlines very clearly, parental rights exist to serve one's
responsibilities . As article 647 C. C.Q. states, the fatherand themother"have the
rights and duties ofcustody, supervision and education of their children . They
mustmaintain their children". In thefinal analysis, the Court as awhole refused
to characterize the issue as one which pitted a parent's rights against the best
interests of the child . The picture that emerges from thejudgment as awhole is
one that sees this as a false dichotomy and sees the family, including the post-
divorce family, as a complex entity that requires a more nuanced approach than
a merely individualistic rights discourse can satisfy.

The greatest disagreement in both cases exists between the decisions of
L'Heureux-Dub6 and McLachlin J.J . In retrospect, it seems that their
disagreementconcerningthe applicationoftheCharterhasbeenlesssignificant
than their disagreement over the meaning and authority of "custody"9 3 The
latter will be discussed inrelation to Goertz below, where theissue arises again.

With respect to the former, it is noteworthy that although L'Heureux-Dub6
J.'s reasons in Young are adamant in rejecting the direct application of the
Charter, she has been a champion of the application of equality principles
beyond its direct scope.94

The reticence about direct application ofthe Charter to family law matters
whichwasevidentin YoungandP. (D.) was also evident in a less publicized case
decidedthesameyear . Thatcase, Catholic Children'sAidSociety ofMetropolitan
Toronto v.M.(C.)95 concerned a dispute between a childprotection agency and
thebiological mother ofa seven-year-oldgirl. The child hadbeen apprehended
shortly after birth and taken fromher care three times during the firsttwo years
ofherlife . Atthattimethe motherwashospitalized forpsychiatricproblems and
the child was made a temporary ward andplaced into foster care . The agency
sought tohavethe childmade apermanentwardin 1989 withaviewto adoption .
The trialjudgehadruled that the agency hadnot satisfied the courtthat thechild
continuedto be "inneedofprotection" and ordered thereturn ofthe child to her
mother . This wasreversed by the Court of Appeal . The child had resided with
the same foster family during this period and was seven years old by the time
of the Supreme Court appeal . L'Heureux-Dub6 J. wrote aunanimous opinion
for the Courtdismissing the appeal. Space does notpermit a lengthy discussion
of the case, but there are afew points which shouldbe noted for their relevance
to the developing role of the Court with respect to family law. First of all, it

93 While L'Heureux-I)06, J. holds the view that the notion of "custody" denotes a
broad level of decision-making authority concerning the raising of children, while
MaLachlin, J., (as she then was) treats custody as a much narrower concept. (See Gordon
v. Goertz (May 2, 1996), Doc. 24622 (S.C.C .) .

94 Moge v.Moge, supra note 10 . Justice L'Heureux-Dubé has also spoken often and
passionately on this subject: see "La marche vers l' 6galité" (1995) 8 Can. J . Women&L.
275: "Making Equality Work in Family Law" (1997) 14 Can. J. Fam. Law 103; "Droit de
la famille : à l'aube du 201 siècle: la marche vers l'6galit6" (1997-98) 28 R.D.U .S . 3.

95 [199412 S.C.R. 165.
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manifests a strongly child-centred approach to the issue which recognizes the
importance of the family unit . As she wrote :

Essentially. . . the Act has as one ofits objectives the preservation ofthe autonomy and
integrity ofthe family unit and thatthe childprotection services should operate in the
least restrictive and disruptive manner, while at the same time recognizing the
paramount objective of protecting the best interests of children . . . 96

In discussing the best interests test in the case, she held that "perhaps the most
important factor . . . is regard to the psychological bonding of a child to her or his
foster family".97 Simply put, there is little room for a notion of the "rights" of
a biological parent . Second, and related, the Court disregarded the section 7
argumentthathadbeenraisedin boththe factums and oral argument and did not
even mention it. As Bala says, somewhat prophetically,

It is perhaps ironic thatin the "private" disputes in Young and P.(D.) the Courtatleast
extensively discussed the Charter's applicability, but it is not even mentioned in the
"public" context ofM.(C.)9 8

In sum, the Court greeted the first family law Charter cases with considerable
caution . While there was significant disagreement, it was clear after Young and
P.(D.), and reinforced byM.(C.), that the Charter and parental "rights" was not
going to change the basic structure and approach to custody and access . In fact,
as discussed above, the greatest disagreement in Young arose not out of the
Charter issue but out of the meaning of "custody" .99

B. B.(R.)v. Children's AidSocietyofMetropolitanToronto : Parental Liberty
and State Intervention

Although the Charter arguments were notaddressed in the child protection
contextin M. (C.), they were central inB. (R.), acase decided the following year.
In thefacts of that case, the appellants wereJehovah's Witness parents who had
refused consent to a blood transfusion for their newborn daughter whohadbeen
born prematurely . Their refusal was on religious grounds, and the medical
evidence indicated that transfusions would be necessary to protect the child's
life. The Children's Aid Society obtained an order of temporary wardship
pursuant to Ontario's Child Welfare Act1oo and then consented to the medical

96 Ibid. at 199. Foran insightful discussion ofthis case, see N. Bala, "Developments
inFamily Law: The 1993-94 Term -The Best Interests ofthe Child" (1995) 6 Sup.Ct .L.R.
(2d) 453 at 468 ff. Bala notes that "a consideration of the context and implications of this
type ofdecision, which featured prominently . . .[in herjudgments] in Young and P.(D .) is
lacking" in M.(C.), particularly with respect to the disparate effects of the delay on the
natural mother .

97 Supra note 95 at 202 .
9s Supra note 96 at 473 .
99 Goertz, supra note 9 .
too R.S.O ., c .66, ss .19(1)(b)(ix), 21,27,28(1),(l0),(12),30(1),41. This legislation

was repealed and replaced by the Child and Family Services Act, S .O . 1984, c. 55 .
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treatmentrecommendedbythe doctors, including a blood transfusion . Afterthe
medical treatment was concluded, the child was returned to parental custody,
but theparents appealed the original decision on the grounds that it hadviolated
their constitutional rights .

As in YoungandP.(D.), there is considerable divergence intheperspectives
and reasons expressed, but the unanimous result was that the parents' were not
ultimately successful in their sections 2 and 7 claims . Aplurality of the Court
(LaForest, L'Heureux-Dub6, Gonthier, andMcLachlinJJ .) heldthat while their
section 7 libertyrightshadbeen infringed,the infringement wasinkeeping with
the principles offundamental justice . Lamer J. held that the liberty interest in
section 7 did not include the right of parents to make medical decisions or to
raise their children without undue state interference . Sopinka J. reserved
decision on the scope of section 7 in light of his view that the standard of
fundamental justice had been met. Cory, Iacobucci and Major JJ . held that an
exercise of parental liberty which seriously endangers the survival of the child
is, ab initio, beyondthe scope ofsection 7. Although a majority ofthe Court (La
Forest, L'Heureux-Dub6, Sopinka, Gonthier andMcLachlin JJ .) held that the
parents' rights to rear their children according to their religious beliefs was a
fundamental part of freedom of religion and that accordingly their section2(a)
rights had been infringed, they went on to hold that the careful legislative
scheme implemented by the state was saved by section 1.

Again, though the reasons are not easy to reconcile with one another, this
case, read as a whole, does not champion the notion of parental rights in an
individual and oppositional sense. In the context of section 7, the La Forest J.
reasons (with which L'Heureux-Dub6, Gonthier, andMcLachlinJJ . concurred)
construe thenotion ofparentalrights most expansively. Butevenin his reasons,
it is impossible to separate the correlative duties from these rights :

While acknowledging that parents bear responsibilities towards their children, it
seems to me that they must enjoy correlative rights to exercise them . The contrary
view would not recognize the fundamental importance of choice and personal
autonomy in our society. [ . ..T]he common law has always, in the absence of
demonstratedneglectorunsuitability, presumed that parents shouldmake all significant
choices affectingtheir children, and has afforded them ageneralliberty to do as they
choose . This liberty interest is not a parental right tantamount to a rightofproperty in
children . [ . . .] This role translates into a protected sphere ofparental decision-making
which is rooted in the presumption that parents should make important decisions
affecting their children both because parents are more likely to appreciate the best
interests oftheir childrenandbecause the stateis ill-equipped to make such decisions
itself. [ . ..] This is not to say' that the state cannot intervene when it considers it
necessary to safeguard the child's autonomy or health. But such interventionmustbe
justified . 1o1

Although La ForestJ.'s reasons are clearly anchoredin individual principles of
autonomy and individuality, they are also strongly anchored in the notion that
parents have fundamental duties and responsibilities associated with their

101 B.(R.), supra note 6 at 372.
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children and must have correlative rights to exercise them . Although La Forest
J . seemed to justify the "rights" as mandated by principles of autonomy, at
common law it is doubtful that this link was as significant as the simple notion
that in order to carry out responsibilities, one must have correlative powers . 102
The correlative link between right and duty is even clearer in civil law and, as
cited above, evident even in the Civil Code article that sets out the principle of
parental authority . Inotherwords, theright servesthe duty and not the other way
around . This, in my view, is clearer from L'Heureux-Dub6 J.'s analysis in
P.(D.) though her argument there was that the sole custodian needs and is
entitled to be the ultimate decision maker in order to carry out these duties with
which she is charged on a daily basis .

In addition, the apparent breadth of section 7 in the plurality opinion is
significantly tamed by its readiness to find that it satisfies the standard of
fundamentaljustice . The othermembers ofthe Court were unwilling to find that
theliberty interest is broad enough to cover such decisions . 103 Similarly, while
a majority of the Court found that freedom of religion under section 2 (a)
includes the rights of parents to educate their children according to their
religious beliefs, or put more positively, held that parents have rights to "rear
their children according to their religious beliefs, including that of choosing
medicalandothertreatments . . .",104 the samemajority alsofound the infringement
to be justified by section 1 . Though the analysis was structured, the statutory
scheme met the section 1 test easily .

A more recent Charter decision in the context ofchild protection is J. G. v.
Minister of Health and Community Services (New Brunswick) . 105 There, the
Minister was seeking an extension of a custody order of the appellant mother's
three children . The mother, who was receiving social assistance had lost her
applicationforlegalcounsel because, at thetime, custody applications were not
covered under the legal aid guidelines . She then brought an motion for an order
directing the Minister to provide her with sufficient funds to cover reasonable
fees and disbursements for her representation, or that counsel be provided. She
also sought a declaration that the rules and policies of Domestic Legal Aid
violated section 7 of the Charter. Her motion was dismissed and that decision
had been affirmed by the Court ofAppeal . The Supreme Court was unanimous
in holding that the appellant's section 7 rights had been violated and that the
appropriate section 24(1) in such circumstances is an order that the government

102 As Martha Bailey points out, on the common law analysis it is hard to see why
the scope of constitutionally protected parental rights should extend beyond rights
necessary to discharge parental dutiesandinclude arighttoharmchildren ; see "Developments
in Family Law : The 1994-95 Term" (1996) 7 S.C.L.R . (2d) 327 at 353-54 . See also J.F .
MacQueen, TheLawofMarriage, Divorce andLegitimacy (1860) at 153, cited by Bailey
at 354, n. 97 .

103 As Bailey points out, supra note 102 at 349-56, the various opinions reveal
fundamental differences with regard to the nature and extent of parental rights.

104 Per La Forest J . at para. 105 .
105

	

[1999] 3 S.C.R . 46 .
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provide the parent with state-funded counsel. In some respects, this decision
appears to be at odds with B.(G.) . The Court did not have any difficulty in
reaching the conclusion (unanimously) that the mother's rightto security of the
person hadbeen violated . Lamer C.J . held that this right extends beyond the
criminal law and canbe engaged in child protectionproceedings . Stateremoval
ofa childfromparentalcustodypursuanttothestate'sparenspatriaejurisdiction
constitutes a serious interference with the psychological integrity of theparent .
It is unclear from the majority reasons, however, why the interests at stake in
B. (G.) constituted liberty rights which were therefore not triggered in the Chief
Justice's view) while the interests in T.G. constituted security of the person
rights, which were triggered in his view.

In other words, the essential difference between liberty and security ofthe
person rights in not clear. L'Heureux-Dub6 J. delivered concurring reasons
(joined by Gonthier andMcLachhn JJ .) in which she agreed with the majority
reasons that the child protection hearing implicated the appellant's right to
security of the person and that the procedure in the case that threatened to
deprive her ofthat right wouldnot have been in accordance with the principles
offundamentaljustice. Shecontinued, however, to emphasize thatthe case also
triggered equalityinterests andlibertyinterests. Equality interests wereimplicated
because, as L'Heureux-DuM J. stated, "women, and especially single mothers,
are disproportionately and particularly affected by child protection
proceedings" 106 In noting that liberty interests were also implicated, she cited
La Forest J. from B. (G.) in support of this point.

Nevertheless, the results ofthe twocases are compatible anddo add up to
a more coherent picture. B.(R.) underlines the Court's reluctance to allow a
doctrine ofparent's rights to be set up in opposition to the interests or health of
a child . But that does not mean that it is not willing to protect the procedural
interests ofparents, which is what was atissue in T. (G.) . This is consistent with
the view of the family as a central social unit whose integrity should be
encouraged and protected, as a general proposition.

The trend of Supreme Court conservatism in the application of Charter
rights to family law issues is continued in the stillmorerecent case ofK.L.W.I07
In that case, a mother contested the apprehension of her youngest two children
under theManitoba ChildandFamilyServicesAct' 07 a section21(1) as violative
of her right to security of the person under Section 7 of the Charter. She was
unsuccessful at both courts below. Her appeal was dismissedby aseven judge
panel of the Supreme Court, with two justices dissenting . Madame Justice
L' Heureux-Dubé wrote for themajority. The dissentwasauthoredby Madame
Justice Louise Arbour with Chief Justice Beverly MacLachlin concurring in
dissent.

106 Ibid. at para . 112.
107 Winnipeg Child and Family Services v. K.L.W. 2000 S.C.C . 48 . File No : 2677 .
107a S.M. 1985-86, c. 8.
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In keeping withJ. G. andB.R . ., the majorityjudgment stressed the need for
conservatism regarding the use ofrights discourse to prevent state intervention
in the complex, interdependent relationships withinthe familyunit. L' Heureux
Dubé, J., atpara. 98, notes that "the interests at stake in the child protection context
dictate somewhatdifferent balancing analysis from thatundertaken with respect to
the accused's Section 7 and Section 8 rights in the Criminal context, thus
"reaffirming that rights discourse will be treated differently in family, as opposed
to other areas of, law. In thisjudgment, rights discourse is again precluded from
being used as a sword by one family member against another.

As noted, dissents in Charter- cases have often been prophetic . Alook at the
dissent in K.L.W. is warranted particularly as it is written by a rising junior
Supreme Court justice and concurred with by the Chief Justice herself.

The dissent in K.L.W. accords broadly with the conservatism with which
rights discourse is applied to family law cases. Thedivergence between the two
judgements arises from aminorprocedural point . The dissent does not question
whetherthe children oughtto havebeen ultimately apprehended. The only issue
is the process by which this apprehension is carried out. (The dissent would not
have allowed all aspects ofthe appeal, butratheramended theimpugned section
to require a pre-apprehension hearing in cases of non-emergency.) Arbour, J.
expresses similar reluctance about allowing state intervention into family
relationships in the form of rights discourse to that found in the majority
judgment. Interestingly, the Section 7 right seen to be breached is that of the
child's security of the person, or of the parent and child together. Both
judgments, then, are strongly protective of interdependency of the family unit
and the best interests of the child . Both are broadly consistent with the
conservatism heretofore employed in Charter cases concerning family law.
Neither judgment permits the use by family members of rights discourse as a
"sword" vis a vis one another. All that differs is the "spin" put on what
constitutes thepath ofleastintervention in family relations . We can draw afew
conclusions about the application of rights discourse to family law from the
cases so far, then. First, neither the law of custody\access nor the laws of child
protection has been fundamentally affected by the direct application of the
Charter in the way that other areas such as criminal law have . In Young and
P. (D.), the Court was unwilling to apply the Charterdirectly to the best interest
standard. Though the Charter does directly apply to child protection, B.(R.),
J. (G.) andK.L.W. indicatethat it is notlikely tochange the substance ofthe sorts
of decisions made concerning the protection of children by child protection
agencies and courts .Thechange broughtby the Charteris the clear requirement
for the state to justify its intervention and the mechanisms such as fundamental
justice or s. l to effect this when parental rights are affected .

C. Equality in the Supreme Court

The rise of the discourse of equality in the family law area in the Supreme
Court of Canada over the last decade has been remarkable . It is also one that
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has crystallized the developments I have been discussing in this paper. First of
all, it is one not concerned with rights in an individualistic orformalistic sense,
but with social justice,and human dignity. Second, its constitutional force has
been used beyond areas traditionally of concern to family law judges, that is,
with respect to the definition of family . As in cases such asM. v. H. andMiron
v. Trudel, the effect has been not only to render the family a more inclusive
social unit, but to place the Court in an important role as a leader or catalyst of
social change, given that the legislators had previously been unable (or
unwilling) to achieve the level of consensus necessary for such changes. 1os
This is, inmyview, notonly legitimatebut expressly part ofthenewlegal order
brought in by the Charter. Third, the principle of equality, combined with the
style ofmoreprincipled styles ofjudging,109 has hadaprofound effect within
the traditional area of support wherethe Charter has not been directly applied.
The Court has also demonstrated a willingness to lead in this area as well, as
cases such as Moge demonstrate. Thesecases take us full circle, as it were,from
the cases such as Murdoch when the Court saw its role in much more
circumscribed terms.

D. The Support Cases

Ifthe Pelech Trilogy was emblematic of the prevalence offormal equality
at that time, Moge and the subsequent support cases play a parallel role with
respect to substantive equality in the 1990s andbeyond. The facts ofMoge are
familiar to us all by now. The couple hadmarried in the mid-50s, separated in
1973 and divorced in 1980 . The wife had a very limited education and had
worked as a cleaner during themarriage andintermittently after. Atdivorce, the
court hadordered the husband to pay $150 permonthin spousal support. In the
intervening years, the husband, also of modest means, remarried and his new
wife also worked outside the home. Mrs . Moge's fortunes declined and she
experienced great difficulty in finding continuing cleaning work . Herhusband
was granted an order terminating support in 1989 on the basis that she had
enjoyed sufficient time to become selfsufficient . TheCourt ofAppeal set aside

108 It is interesting to note that in Morgentaler, the lack ofsocial consensus on anew
abortion bill has resulted in the absenceof any criminal legislation on the subject since 1988.

109 Although the common law style of the narrow interpretation of statutes which
pervadedjudgmentstyles in all areas, such as the Canadian Bill ofRights, S.C.1960, c. 44 .
(see also R.S.O . 1985, App. III), the legislator had, via interpretation acts, tried to
encourage judges to employ larger and more principle-basedinterpretation of legislation
before the Charter came into effect. In her dissent in Symes, L'Heureux-Dub6 J. quoted
from Dickson J.'s judgmentinAction Travail desFemmes, [1987] 1 S.C.R. 1114 at 1134 :

Although it may seem commonplace, it may be wise to remind ourselves of the
statutory guidance given by the federal Interpretation Act, which asserts that statutes are
deemedto be remedial'and are thus to be given such fair, large and liberalinterpretation as
will best ensure that their objects are attained .

Although she had originally cited this in her dissentinMossop, [1993] 1 S.C.R . 554,
she cited it in the income tax deduction case of Symes as "equally apposite".
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the judgment and ordered spousal support in the amount of $150 for an
indefinite period, and the Supreme Court dismissed Mr Moge's appeal .

For the purposes ofthis paper, the most interesting aspect ofthis important
judgment is the extent to which the Charter, and the equality principles in
section 15(1) in particular, forms a strong backdrop to the case . Indeed, the
principle of equality drives the decision . This is particularly evident from
Madam Justice L'Heureux-Dub6's decision, but is also very evident from the
concurring reasons of Mr. Justice Gonthier and Madam Justice McLachlin .
Having said this, the judgment reveals an interesting irony in the sense that
while the majority reasons are progressive in substance and in methodology
with respect to the position taken on judicial notice of social reality, it is
conservative inmethodology withrespect to thelengths atwhichit goes to avoid
overruling the Pelech Trilogy . In addition, the discourse of equality is more
implicit (though central) than explicit in the judgment itself, which is very
grounded in case law and statutory interpretation . On their face, the reasons of
the majority are strictly "legal" in the traditional sense of the term : first of all,
the support obligations should be determined by the 1985 Divorce Act rather
than the 1970 Act, and second, the principles of the Pelech Trilogy should not
be extendedbeyondconsensual situations . The objective ofsubstantiveequality
for women is not, as such, articulated anywhere in the judgment itself, though
a number of the authors cited had written on the subject of support and gender
equality . 110

A closer look at the reasons, however, indicate that it is based on the
fundamental principle of substantive equality . This is, of course, why social
reality and the approach to be taken to the issue ofcausation, proof andjudicial
notice is so important. L'Heureux-Dub6 J . articulated"' the reality of the
feminisations ofpoverty and the socialforces disadvantaging womenfollowing
divorce in very clear and thorough terms, especially through her references to
Whiteman's work and the following now-famous quotation :

For most women and children, divorcemeans precipitous downward mobility C both
economically and socially. The reduction in income brings residential moves and
inferior housing, drastically diminished or nonexistent funds for recreation and
leisure, and intense pressures due to inadequate time andmoney . Financial hardships
in turn cause social dislocation and a loss offamiliar networks foremotional support
and social services, and intensify the psychological stress for women and children
alike. On a societal level, divorce increases female and child poverty and creates an
ever-widening gap between the economic well-being of divorced men, on the one
hand, and their children and former wives on the other. 112

Without the principle or value of substantive equality, there would be no need
to consider the real and consequential effects of divorce and support policies

110 See e.g. Report ofthe Florida Supreme Court GenderBias Study Commission
(March, 1990); J. McLindon, "Separate But Unequal: The Economic Disaster ofDivorce
for Women and Children" (1987) 21 Fam.L.Q . 351.

111 As she had also done in her dissenting judgment in Symes, supra note 6.
112 Weitzman, supra note 40 at 323, cited in Moge, supra note 10 at 854.
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upon women. This issue raised, in turn, the issueofjudicial notice, as the social
reality forwomenis key in establishing theinequality. Here,it is interesting that
L'Heureux-Dubé J. tackled the doctrine of judicial notice directly . While
McLachlin J.'s brief concurring reasons do not expressly disagree with that
approach, she commented that "one must look at the actual social andpersonal
reality ofthe situation . ..", implying that a court must be careful not to infer the
particular facts from the general trends .

In form, however, Moge is just another family law case based on the
interpretation ofthestatute andtherelevantcase law, something thatMcLachlin
J. emphasizedin herconcurringreasons. TheCourtdeclined to directlyoverrule
the Pelech Trilogy, though on the view of many academics, it was a stretch to
avoid doing so . Rather, it applied classical common law methodology in
restricting its application . The first basis for doing so was the fact that the 1985
legislation articulates four objectives : to recognize any economic advantages/
disadvantages arising from the marriage or its breakdown ; to apportion any
financial consequences arisingform the care ofchildren ofthemarriage ; relieve
any economic hardship arising from the breakdown of the marriage ; and to "in
so far as practicable", promote the economic self-sufficiency of each former
spouse within a reasonable period of time. The second basis upon which the
trilogy was distinguished was the fact that inMoge, the initial terms of support
had arisen by court order rather than the parties' own agreement . Neither of
these bases is convincing in themselves . As far as the 1968 Act is concerned, it
was arguably broader than the 1985 Act. Rather than mentioning the four
objectives, section 11(1) set a very schematic criteria for corollary relief,
including lump-sum or periodic support, custody and access :

..ifit thinks it fit andjust to do so having regard to the conduct ofthe parties and the
condition, means and other circumstance of each of them, [the court may] make one
or more ofthe following orders . . . . 113

Section 11(2) ofthe same Actprovided for variation of orders

. . . if it thinks it fit andjustto do so having regard to theconduct ofthe parties sincethe
making of the order or any change in the condition, means or other circumstances of
either of them.114

While it is true that under the 1985 Act the self-sufficiency objective is merely
one among others, it is totally absent from the 1970 Act. It is true that the
enactment ofthe 1985 Act provided anopportunity to distinguish cases decided
under the earlier legislation, but it is not clear why the Court should have been
so careful to preserve (at leastin form) the authority ofthe Trilogy with respect
to consensual orders, as the statutory framework had changed with respect to
them as well. In short, the Court was remarkably deferent to the principle and
methodology of stare decisis; it seems to have gone to some lengths to avoid

113 Divorce Act, R.S.O.,1970, c, D-8, s. 11(1).
114 Ibid. s . 11(2).
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overruling the Trilogy . In spite of that, the general view since Moge, and
especially since G.(B)v.G(L.) 11s and mostrecently,Bracklowv.Bracklow, 116
has been that it has marked a "gradual erosion of the Trilogy standard" . 117

It is the backdrop of the principle of substantive equality, however, that
really explains the difference between the Pelech Trilogy and Moge. As I have
noted above, this is implicit in the decisionitselfjust as the principles offormal
equality were implicit in the Trilogy . But the Charter's indirect impact would
be hard to overstate, as the following quotation from one of L'Heureux-Dub6
J.'s speeches illustrates :

. . .equality [is] . . .theultimate objective to ensure thatthe interpretation and application
ofthe law in the sphere of family matters mirror our ideal ofjustice . In Canada, this
ideal is unequivocally enshrined in section 15 of the Canadian Charter ofRights and
Freedoms, which constitationalizes the right of every person to be treated without
discrimination .

Although family law has not traditionally been regarded as dealingwith equality
rights, I think that the notion of equality underlies the modern trend infamily law . To
deny the existence of the equality rights component in family law is to trivialize the
veryrealinequalities sufferedlargely bywomen andchildren as aresultofinterpretations
and applications of the law which, until recently, were largely androcentric . [ . . .]

The relationship between equality and family law has matured somewhat in
Canada in the ten years since section 15 came into force. IIs

In this interesting article, Justice L'Heureux-Dub6 goes on to argue for the
"pivotal importance ofthe social context in family law and the implications of
judicial notice as a means to make equality work in this field" . 119 In discussing
the importance of context and social reality, she makes the point that in the
absence of such an approach, it may be too easy to rely on notions of "objective
truths" whichmay onlybe thereality ofone social group orperspective . 120 She
continued :

115 B.(G). v . G(L.) (1995), 15 R.F.L. (4th) 201 (S.C.C .) .
116 Bracklow v . Bracklow, [1999] 1 S.C.R. 420 .
117 M. Shaffer & D. Melamed, "Separation Agreements Post-Moge, Willick, and

L. G. v . G.B . : A New Trilogy?" (1999) 16 Can J. Fam. L . 51 at 60 .
118 C. L'Heureux-Dubé, "Making Equality Work in Family Law" (1997) 14 Can . J .

Fam . L. 103 at 105-06 .
119 Ibid. at 110 .
12o Ibid. at 111 ; for an exploration of these issues, see the Supreme Court of Canada

decision ofR. v. R.D.S., [1997] 3 S.C.R. 484, in which the Crown argued thatJudge Sparks,
a female black judge in Nova Scotia, had been biased in acquitting a young black man
appearing before her. In particular, the Crown arguedthat shehad improperly takenjudicial
notice ofthe social context ofracial tension between the police and the black community in
Halifax . LaForest,L'Heureux-Dubé, McLachlin, andGoutierJJ . heldthatSparks's application
ofconceptualized judgingwas proper andthat therewas arecognition ofthe facts inevidence
[489] . Cory and lacobucci JJ. concurredthat, given the high threshold for the test, there was
no reasonable apprehension ofbias, thoughthey thoughtSparks' comments were worrisome
[490] .Lamer, Sopinka andMajorJJ. i n dissent held thatthere was a reasonable apprehension
ofbias as Sparks had substituted her own experience for evidence [440] .
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There is no doubt in my mind that the intellectual honesty underlying this contextual
approach is consistent, not only with bur justice system's aspirations for truth and
equality, but also with the important law and policy-making role ofthejudiciary. In
Canada, since the advent of the Charter, it is no longer possible to deny that, in
deciding questions of law or policy, judges essentially perform an active law and
policy-making role rather than passively recognizing or discovering law that is
dictated by precedent or principle. [ . . .] 121

Onemight think, on first glance, that this is merely stating the obvious until one
realizes that L'Heureux-lhibé J. is not talking about matters such as criminal
law, to whichthe Charterdirectly applies, but tomatters suchas spousal support
which are traditionally considered as "private" lawbeyondits ambit. Her point,
however, is more significant in that it articulates the profound impact of the
principles articulated in the Charter in forming a framework to guide the
development of non-Charter family law issues . While critics of this approach
would suggest that this view facilitates inappropriate judicial "law-making",
there are two responses. First, it ha's been expressly mandated by the Charter
itself, and second, the articulation of the Charter's principles such as section
15(1) and substantive equality in cases such as 112'. v. H., Miron v. Trudel
arguably now form amore transparent framework ofprinciple than that which
existed, for example, whenMurdoch or even Pelech was decided.122

In summarythen, although the form andmethodology ofMoge, as well as
subsequent family law decisions, has continuedto follow acarefullycommon-
law approach, the influence of the Charter both with respect to the overt and
transparent role ofprinciple and with respect to the now-recognized role of the
judiciary inpolicy developmenthas been profound . Theother non-Charter area
whichdemonstrates this point has been illustrated by cases involving pregnant
women: Daigle, D.F. G., and Dobson .123

E. Reproductive' Autonomy

The Supreme Court has, from at least Morgentaler on, been strongly and
consistently of the view that womencontrol their own bodies and that the fetus
is not a legal person until birth. In the context ofthe cases in whichthese issues
havebeenraised, ithas beenclear thatalthoughthe discoursehas been legal and
formal, the driving principle Has been one of women's rights to autonomy and
particularly to control their reproductive selves . In Daigle, the formal issues
were whether afetus was a legal person pursuant to the Civil Code ofLower
Canada andwhether the father and former partner of the mother had standing

121 Ibid. at 112.
122 The importance of a backdrop of principle as one which can guide and channel

judicial-decision making has been argued most famously byR. Dworkin; seeR. Dworkin,
Law's Empire (Cambridge : Harv . University Press, 1986).

123 Dobson v. Dobson, [199912S.C.R. 753 ; Winnipeg Child and Family Services
(NorthivestArea) v. D.F.G., [19971 3 S.C.R. 925; and Daigle, supra note 69.
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to enjoin the mother from obtaining an abortion . 124 In D.F.G . the issues were
whether the parens patriae orjurisdiction of the courts should be extended to
theunborn . InDobson theissue was whether apregnant woman whonegligently
causedan accidentfollowing which herson was born alive but seriously injured
could be liable for those injuries . In all these cases but especially in the latter
two, the Court discussed the policy implications at great length. Among these,
theextentto which imposition ofliability, or extendingthe notion ofpersonhood
to the fetus, would constitute serious intrusions into the lives of women was
clearly very important . These cases, especially Daigle andD.F. G., were highly
publicized cases that attracted great public attention and heated, emotional
debate . The public lines ofdebate were very clearly rights-based andframed, in
each case, as the rights of a woman on one hand and the rights of a fetus (or a
state or father acting on its behalf) on the other, and it is easy to forget that none
was a Charter case. Nevertheless, these cases are excellent demonstrations of
the extent to which the Charter has provided a principled framework to guide
the development of the common law tradition . They are also examples of
judicial restraint rather than the activism of which the Court is so often accused
of that in each case the Court refused to extend the law to the fetus, saying that
this was properly left to the legislature.

The Court in Daigle v. Tremblay took the rare step of issuing a single
decision thatwas not only unanimous but attributed to "the Court" . In allowing
Ms Daigle's appeal, it held (i) that the fetus is not a human being within the
meaning of the Charter ofHarman Rights andFreedoms;125 (ii) that the fetus is
not a "person" within the meaning of the Civil Code ofLower Canada ; 126and
that (iii) accordingly no basis existed under which to issue an injunction
restrainingMs Daigle from obtaining an abortion. The Courtnoted thatamerely
linguistic exegesis of the legislation could not resolve the issue of whether a
fetus was a "person" or a "human being" :

Whatisrequired are substantive legalreasons which supportaconclusion thattheterm
"human being" has such and such a meaning . If the answer were as simple as the
respondent contends, the question would not be before the Court nor would it be the
subject of such intense debate in our society generally . 127

The Court relied on the time-honoured, interpretive law device of "legislative
intent" to resolve this issue :

In our view the Qu6bec Charter, considered as a whole, does not display any clear
intention on part of its framers to consider the status of a foetus . This is most evident
in the factthat the Charterlacks any definition of"human being" or"person". Forher

124 Both lower courts in Qu6bec had held that the fetus was a legal person and that
the father had such standing. See Daigle v. Tremblay, [1989] R.J.Q. 1980 (Q.S.C .) and
[1989] R.J.Q. 1735 (Q.C.A .) .

125 R.S.Q., c. C-12, article 1 : "Every humanbeing has aright to life, and topersonal
security, inviolability and freedom" .

126 Article 18 : "Every human being possesses juridical personality ."
127 Daigle, supra note 69 at 553 .
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part, the appellant argues that this lackofan intention to deal with afoetus' status is,
in itself, a strong reason for not findingfoetal rights under the Charter. There is force
in this argument. [. . .] If the legislature had wished to grant foetuses the right to life,
then it seems unlikely that it would have left the protection of this right to such
happenstance. 128

The Court concluded :

The task of properly classifying a foetus in law andin science are different pursuits .
Ascribing personhoodto a foetus in lawis a fundamentally normative task. It results
in the recognition of rights and duties C amatter which falls outside the concerns of
scientific classification . Inshort, this Court's taskis a legal one.Decisionsbasedupon
broad social, political, moral and economic choices are more appropriately left tothe
legislature . 129

Theresult ofthis case clearly vindicated women's rights to control their bodies,
but the decision itself was very restrained about this and based its decision on
the previous law and the notion that such significant changes should be left to
the legislature .

The decision in D.F.G. may be seen as a common law analogue to Daigle.
There the issue was whether tort jurisdiction or parens patriae jurisdiction
could apply to an unborn,child by grounding an order compelling the pregnant
motherto undergo drug treatment . Inthis case, decided eightyears afterDaigle,
the Court was more somewhat more divided with a7-2 decision . The majority,
however, was also much more willing, to base its decision upon the substantive
rights of women.

The startingpoint ofthemajoritydecisionis thegeneralpropositionthat the
lawofCanada does not recognize the unborn child as alegal person . For present
purposes the interesting issue concerned the question of whether the law oftort
should be extended to allow'the order sought to protect the foetus from the
mother's drug abuse . McLachlin J ., writing for the majority, stated as follows :

The proposed changes to the law oftort are major, affecting the rights and remedies
available in many otherareas oftortlaw . Theyinvolve moralchoices andwouldcreate
conflicts between fundamental interests and rights . They would have an immediate
and drastic impact on the lives of women as well as men who might find themselves
incarcerated and treated against their will for conduct alleged to harm others . And,
they possess complex ramifications impossible for this Court to fully assess, giving
rise to the danger-that the proposed order might impede the goal of healthy infants
more than it would promote it. In short, these are not the sort of changes which
common law courts can or should make. These are the sort ofchanges which should
be left to the legislature . 130

The majority also expressed unwillingness to treat the interests of the foetus
separately from those of the mother and noted that this would risk creating "a
conflictbetweenthepregnantwoman as an autonomousdecision-makerandher

128 Ibid. at 555 .
129 Ibid. at 553 [this is cited in D.F.G.] .
130 Supra note 122 at 941 .
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fetus" . 131 The concern for the rights of women is captured by the following
passage which McLachlin J . cited from the Royal Commission On New
Reproductive Technologies report :

From the woman's perspective. . . .considering the interests of her foetus separately
fromherownhasthepotentialtocreate adversary situationswith negativeconsequences
forher autonomy andbodilyintegrity, forherrelationship with herpartner, andforher
relationship with herphysician . Judicial intervention is bound toprecipitate crisis and
conflict, instead ofpreventing them through supportand care . It also ignores the basic
components ofwomen'sfundamental humanrights C therightto bodily integrity, and
the right to equality, privacy and dignity .132

The concern with the rights of the pregnant woman was also crucial in the
consideration of whether the paren patriae jurisdiction could be applied to
protect a foetus . Exercising this jurisdiction would necessarily infringe the
mother's own personal and physical rights and liberties, the majority noted,
commenting that "[i]fanything is to be done, the legislature is in a much better
position to weight the competing interests and arrive at a solution that is
principled and minimally intrusive to pregnant women" . 133

The increasingwillingness oftheCourt to anchor decisions about doctrines
oflegal personality in the substantive principles of the mothers' rights, then, is
more explicit in D.F.G. than in Daigle, and supports the argument that the
presenceofthe Charterhas exerted a growing effectover time ontheapplication
ofits concepts and principles in cases that are not actually Charter cases . This
development is most clear in the 1999 decision in DobSOi1. In some ways, this
was a more difficult case than the earlier two. It is clear that a child born alive
and viablemay sue intortforinjuries sustained priorto birth . The onlyissue here
arose out of the fact that the tortfeasor was the mother herself. The majority of
the full court (Major and Bastarache JJ . dissenting) held that the public policy
concerns raised were of such a nature and magnitude that no legal duty ofcare
could or should be imposed by courts upon a pregnant woman towards her
foetus or subsequently born child. It also held that the legislature could enact
legislation in the field though it would be subject to the limits imposed by the
Charter. In writing for the majority, Cory J . cited two major policy concerns
militating against the imposition of such a duty : (1) the privacy and autonomy
of women, and (2) the difficultyin articulating ajudicial standardofconduct for
pregnant women. Although the reasons of the majority do emphasize the privacy
and autonomy rights of women, however, Cory J.'s reasons do not mention the
Charter. McLachlin J . (as she then was) wrote concurring reasons on behalf of
herselfandL'Heureux-Dub6J . in which she emphasized"theconstitutional values
underpinning the autonomy interest of pregnant women and the difficulty with
using tort principles to restrict that interest" .134 She wrote :

131

	

Ibid. at para . 37.
132 Ibid. a t para. 37 .
133 Ibid. at para. 56.
134 Supra note 122 at para . 83 .
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In my view, to apply common law liability for negligence generally to pregnant
women in relation to the unborn is to trench unacceptably on the liberty and equality
interests of pregnant women. Thecommon law must reflect the values enshrined in
the Canadian'Charter ofRightsandFreedoms . Liabilityfor foetal injurybypregnant
womenwould ran contrary to two of the mostfundamental ofthese values Cliberty
and equality .l 3s

McLachlinJ.'sréasons alsopointoutthatthemodest goal ofallowing childrenborn
with injuries sustained before birth due to their mothers' negligence to recover
under their liability insurance can be best accomplished by legislative action .
Unlike anexpansion ofthecommon law, legislative change canbe tailored so that
it will not have the effect of trenching liberty and rights to equal treatment.

There are two significant differences between the majority reasons and
those ofMcLachlin J. inDobson . First, itseems that here, as in other cases such
as Moge, the Court is increasingly willing to draw explicitly on Charter values
andtohelp formprincipled frameworks innon-Charter cases. Second,McLachlin
J.'s reasons' may also serve as a caution for the legislator to recognize the
existence of constitutional rights in considering legislative change .

In these cases, the Court has not been at all "activist" in the sense in which
its critics frequently accuse it (or at least some membersofthe Court). Rather,
it has refused to extend the law. This refusal has been supported not only by
traditional common law methodology and steadfast refusal to consider the
unborn as legal persons, but increasingly by interpretations of substantive
principles and rights, suchas equality and liberty, whichareinkeeping withthe
sorts of meanings given to these principles within constitutional settings . It
seems, then, that the Charter in this sense has served to constrain or at least to
channel judicial decision-making generally.

F.

	

Extending the Meaning ofFamily: Applying s.15(1)

As Ihave discussed, the structure offamily law as we have thought ofit in
Canada has been changed little by the Charter and rights discourse. In matters
involving custody and access, for example, the Court has refused to allow
rights-discourse, and particularly a parental rights- discourse, to hijack the
child-centred standard of the best interests of the child. At the same time,
however, the Charter andits developingjurisprudencehas provided aprincipled
framework of values which has guided and influenced the Court in issues
involving the interpretation or extension ofcommon law, the interpretation of
statutes andthe exercise ofjudicial discretion . Thecases discussed above,Moge
as well as D.F. G. andDobson, areexcellentillustrations ofthis . Thedeveloping
SupremeCourtjurisprudence which has appliedandemphasized equality as a
fundamental principle offamilylawmayin turn be seen as having helped setthe
groundwork for the constitutional application ofequality principles inMironv.
Trudel, Egan, andM. v. H.

135

	

Ibid. at para. 84 .
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These cases are remarkable from many perspectives . For the purposes of
this paper, they provide a wonderful comparison with our starting point,
Murdoch. Murdoch illustrated both a highly doctrinal approach to family law,
and a very conservative approach withrespect totheroleofthe Court. As I noted
there, even Laskin J. in dissent framed his analysis in entirely doctrinal terms
without any explicit reference to principles of equality, while the majority
decision perpetrated alegal regime that was already outdated and considerably
behind social change . By M. v . H., we have a Court which, mandated by the
Charter and its effect on thejudicial role, is willing to lead controversial social
change, 136 especially, it seems, in the face of legislative recalcitrance when
Charter violations have been established.

These recent cases are also remarkable because while they have not
changedtheoperational oreven structural aspects offamily law, such as the way
in which support, custody or access decisions are made, they are revolutionary
inamorebasic senseasthey have legally redrawn and expandedthe legal vision
offamily itself. As Murdoch illustrated, the Supreme Court historically lagged
behind social change and tended to avoid open discussions concerning family
and social policy. Obviously, the Charter has thrust the judiciary into a much
broader role and this has clearly influenced family law. As I have discussed
above, therehas been aconstitutionalization offamily law in a broad, principled
sense which has affected the substance and principles offamily law . This view,
and the ascendancy offamily law as an area which has developed a highprofile
both within the Court and in the public eye, has contributed to a vision of the
family as a important personal and social resource and advantage whose
existence should be fostered and protected . While, as cases such as Lavall6e
show, the modern version is a far cry from the patriarchal impenetrable private
fortress, it is a constellation to be respected . It is also a fundamental benefit to
which access is crucial, and this of course is where the Court has shown an
increasing willingness to apply the Charter in a manner which is forcing
legislative change where it had been very slow in coming .

The Court, of course, does not form or even lead public policy . But it has
played a facilitative and principled role with respect to the changing definition
and role of the family. In applying the Charter and section 15 in particular in
Mironv . Trudel andM. v . H., as well as thereasoning ofothercases such as Egan
andL'Heureux-DubCs J. discussion ofthe meaning offamily inMossop,137 the
Courthas broken the legislative gridlock which had seemed for so long to have
gripped parliaments across the country on these issues .

136 TheCourt is notunanimous inthinking ofthe family as a functionalunit asopposed
toaunit defined by heterosexual marriage premisedon the general potential forprocreation.
GoutierJ. expressed this view in dissent in M. v. H. (as well as earlier cases) but now appears
tobealone on the issue. For adiscussion ofthegradual extension ofthe legal definition ofthe
family since the 1960s, see N. Bala, "The Evolving Canadian Definition of the Family :
Towards a Pluralistic and Functional Approach" (1994) 8 Int . J. Law & Fam. 293 .

137 In dissent, though these comments have been widely cited and the Charter was
not argued there.
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How can we understand the distinction between the Court's strong support
for the application of the Charter in these cases and its reticence to apply the
discourse ofrights in cases such as Young as discussed above? First of all, the
Court has been reluctant to encourage the development of an individual rights
discourse that mighttendto fosterdiscord among members ofafamily, whether
the context has been a pregnant woman's decision about drug treatment, or a
dispute overcustody orrelocationbetweenparents . TheCourthas, ascases such
asDobson illustrate, applied the values and principles articulated inthe Charter
even in non-Chartercases butits application hasnotprovideda "sword" forone
family .member against another.

The Court has applied the Charter to support the institution of the family
in this more functional way. As I have written elsewhere, family law has been
preoccupied with constructing boundaries traditionally which see all but very
few players or relationships as legally relevant.138 While social practices had
been challenging this normofexclusivity, family law has been slow to respond .
In expanding thenotionoffamily, the Courthas beenrecognizing and affirming
the importance of recognizing the plurality of social units which are likely to
providethe supporthuman beings generallyneed in ordertobe full participating
members of society . The family has taken on a much more (though not
exclusively) public dimension as the issues frequently have related to public
matters, such as access to statutory insurance benefits in Miron v. Trudel,
pension benefits as in Egan, leave policies as in Mossop and so on . Family law
can no longer be seen as being centrally concerned with the protection of the
institution of marriage .139 Rather, it is increasingly concerned about thatbasic
social unit within which our closest and most intimate human relationships
exist, and this may include single parents with children, gay or lesbian partners,
orunmarried couples . Increasingly, the definition of the family is understoodin
functional terms as that basic unit ofemotional and financial interdependency,
whetheritincludes children, morethan one adult, orevenrelationships ofsexual
affiliation.140 Cases such asMironv. Trudel andM. v .H. reflecttherecognition
of thiS . 141

138 Infra. note 140 .
139 Though the matter of access to the institution ofmarriage itself as opposed to a

parallel form of "domesticpartnership" is a controversial issue at present. SeeK. Lahey,
Are We `Persons' Yet: LawandSexuality in Canada(Toronto : UniversityofToronto Press,
1999).

140 Fineman, supra note 2; see also A. HarvisonYoung, "Reconceiving theFamily"
(1998) 6 J.Gender L . 505 .

141 The dissentingreasons ofL'Heureux-Dub6J.inMossop,supra note35,inwhich
she discusses thenatureoffamily inveryinclusive terms maybe seenas aharbingerofthese
subsequent cases . Her reasons may also illustrate the important role that obiter or
dissentingjudgements may haveininitiating discussions, andintroducing approachesthat
may take some time to develop.
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The tendency toward a more inclusive vision of the family is also reflected
innon-Chai-terjurisprudencewith Chartierv.Chartier142 providinganexcellent
example . There, a mother was claiming child support from her estranged
husband who was the natural father of one ofthe children but not the other . The
dispute concerned the question ofwhether the stepfather stood "in the place of
a parent" within the meaning of the Divorce Act. 143 The Court held that once
having established aparent-childrelationship, the stepfather could notunilaterally
terminate it when his relationship with the child's mother ended, and that such
a relationship had been established in this case . While the law has traditionally
treated step-fathers as legal strangers, and parenthood as an "all or nothing"
concept, this decision :

recognizes the reality of multiple parents and the centrality of the child's interest in
maintaining relationships with those who have played significant roles in their lives .
Moreover, the imposition of support obligations on the stepfather in Canada does not
hinge on the absence of the natural father from the scene, creating a very real
possibility ofmultiple debtors of the child support obligations . 144

It is difficult to considerthe Charter andthemeaning of"spouse" orfamilywithout
becoming mired in questions such as whethera "public benefit" case such as Egan
would now reach the same result and whether the change in membership of the
Courthas made amajoreffect on this . ButInevertheless propose to do so, and very
briefly . This is madeeasier asmy concern has more to do with the underlying view
offamily and the role offamily law than with the precise holdings in the case, and
for this reason I will refer primarily toM. v . H.

Although we could argue about the precise holdings of the family law cases
dealing with section 15 of the Charter, it is clearthat, read together, they manifest
a growing consensus with respect to the underlying vision and purpose offamily .
Increasingly, the family unit is understood in terms of "interdependence" and
"partnerships", in terms ofnurturing, companionship and possibly the raising of
children. The economic partnerships of marriage or analogous relationships are
also ofpublic interestin the sensethat they may providefor the efficient exchanges
of labour for financial support and security, thus decreasing the demand on the
public purse. 145 In M. v . H., the holding that the exclusion of same-sex couples
from entitlement to support pursuant to s . 29 of the Family Law Act146 was
discriminatory and contrary to Section 15(1) reflected somewhat broader views
about the family . First of all, exclusion from this socially and legally sanctioned
state is seen to violate human dignity . In Egan, the Court unanimously held that
sexual orientation is an analogous ground to those enumerated in Section 15(1),
describing it as "a deeply personal characteristic that is either unchangeable or

142 [19991 1 S .C.R. 242. See Comment "This Child Does Have 2 (Or More)
Fathers . . . : Step-parents and Support Obligations" (2000) 45 McGill C.J . 107 .

143 R.S.O . 1985 (2d Supp.), c . 3, s . 2(1).
144 Supra note 140 at 112 .
145 See Crossman, supra note 51 .
146 R.S.O . 1990 .
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changeable at unacceptable personal costs."147 A majority of the Court also
expressedlyrecognizedthatgays, lesbiansand bisexuals, "whetherasindividuals
or couples, form an identifiable minority who have suffered and continue to
suffer serious social, political and economic disadvantage .-148 On the subject
ofwhether section 29 was discriminatory inM. v . H., Cory, J. wrote as follows :

The relevant inquiry is whether the differential treatment imposes a burden upon or
withholds a benefit from the claimant in a manner that reflects the stereotypical
application ofpresumedgroup orpersonal characteristics, orwhich otherwisehas the
effect of perpetuation or promoting the view that the individual is less capable or
worthy ofrecognition as a human being or as amember of Canadian society, equally
deserving of concern, respect and consideration .149

Although Egan, M. v. H., and Miron v. Trudel have all involved access to special
benefits, itis increasingly clear that respectforhuman dignity is central to section
15(1) . In discussing the contextual factors that may be referred to by a section 15
claimant in order to demonstrate thatlegislation demeans his or her dignity, Cory
J. included the nature of the interest affected by the impugned legislation :

Drawing upon the reasons of L'Heureux-Dubé J. In Egan, supra, Iacobucci J . stated
that the discriminatory calibre of differential treatment cannot be fully appreciated
withoutconsidering whetherthedistinction inquestionrestricts access to afundamental
social institution, oraffects abasicaspect offullmembershipinCanadiansociety . . . 150

At first glance, the exclusion from access to the support scheme of the FLA was
the issue here rather than access to the institutions of marriage or social
recognition as a family . But Cory J. also continues and states that:

The societal significance of the benefit conferred by the statute cannot be
overemphasised . The exclusion ofsame-sex partners from the benefits ofsection 29
of the FLA promotes the view that M., and individuals in same-sex relationships
generally, are less worthy ofrecognition andprotection . Itimplies thatthey arejudged
to be incapable of forming intimate relationships of economic interdependence as
compared to opposite-sex couples, without regard to their actual circumstances151

This quotation acknowledges at least implicitly that such recognition is a
fundamental aspect of human dignity and that the notions of family and
marriage-like relationships must therefore be much wider and inclusive than
they have traditionally been.152

147 Egan v . Canada, [1995] 2 S.C.R. 513 atpara . 5 .
148 Ibid. at para. 175 per Cory, J. ; atpara. 89 per L'Heureux-1306, J. ; also citedby

Cory, J . in M. v. H. at para. 64.
149 Supranote 5 atpara . 65, referring toLaw v . Canada (MinisterofEmploymentand

Immigration), [1999] 1 S .C.R . 497 .
150 Ibid. at para. 72, referring to Iacobucci J . in Law, supra note 5 at para . 74 .
151

	

Ibid. at para. 73 .
152 Inconcurring reasons, Bastarache J. also saw the exclusion as one "thatputs the

[into question] the dignity ofthe person affected [ . . . .] This exclusion suggests that their
union is not worthy of recognition or protection . There is therefore a denial or equality
within the meaning of s . 15" . Ibid. at para. 291 .
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N. Conclusion

In the years since Murdoch was decided in 1975, family law and the Supreme
Court have undergone great changes . Family law has gone from being a sleepy
backwater ofthe law that was frequently seen as an unfortunate necessity, to an
area of law that is increasingly seen as a microcosm of the most fundamental
social issues and tensionsfacingus . Amodern family law course mustbe at least
as concerned with crucial threshold issues such as "what is a family, and what
does/should the law have to say about the?" as with the traditional issues such
as marriage, separation and divorce, and family property . Family law, and
family law cases, areofgreatpublicinterest and often controversy, ascases such
as Daigle andM. v. H. have illustrated. At the same time, family law can no
longer be characterized simply as an area of law falling within the domain of
private law. The Charter has reinforced this trend in two crucial ways . First, it
has articulated values such as equality that form a framework or backdrop of
principle, in turn creating an overall degree of integrity or coherence . It has
achieved this in certain areas, such as support and custody, while retaining the
underlying structure of the law. Second, it has legitimated a methodology of
decision-makingthat encourages the open articulation ofpolicy considerations .
These factors have converged to make family law an important aspect of the
Supreme Court docket, and at the same time, to make the Supreme Court a
central player in the formation and developmentoffamily law andpolicy in this
country in a way that was not true before .
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