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THE RECEPTION OF EQUITY IN THE SUPREME COURT
OF CANADA (1875 - 2000)

DonovanW.M. Waters'
Victoria

Historically equity has brought the principles offairness and goodfaith into the
private law. During thefirstperiod ofthe Court's existence (1875-1949) it simply
applied English doctrine andprecedents . In the second (1949-1975) it was more
focussedon the themes ofequity, especially conflict ofinterest andduty. But in the
latestperiod (1975-2000), though not without there being difference ofopinion, it
has been creative, especially with equitable remedy. It has introduced good
conscience liability, and requiredfiduciary standards ofconductwherepreviously
contract and tort alone supplied remedy.

Historiquement, l'equity a introduit les principes d'équité et de bonnefoi dans le
droit privé. Durant sa première période d'existence (1875-1949), la Cour a
simplementappliqué la doctrine etlesprécédents d'Angleterre. Durantla seconde
(1949-1975), elle a davantage porté son attention sur les thèmes de l'equity,
spécialement le conflitd'intérêts etle devoir. Durantladernièrepériode cependant
(1975-2000), malgré certaines divergences d'opinion, la Cour s'est montrée
créative, par-ticulièremetntdans lerecours enequity. Elle a introduit laresponsabilité
"de bonne conscience", et elle a imposé des devoirs de conduite d'un fiduciaire
là où, antérieurement, seuls les contrats et les délits accordaient un recours .
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1.

	

The Role ofEquity in a Legal System?

Historically, equity in the common law world is a tale ofdividedjurisdictions ;
a physical distinction between those courts that apply the letter of the law, and
those othercourts which hone the often rough edges of those'decisions . Such a
distinction can be a phenomenon only of a system of law that is non-codified,
secular, and confident in its belief of its'own authority and its role in the realm .
That was the case ofthe Court of Chanceryin fourteenth century England . The
law, which was the custom of the realm, was the business of the Court of
Common Pleas, the Court of Exchequer, and the .CourtofKing's Bench.

The courts which apply the letter are literal andprecise, because theirprime
task is to ensure that their objectivity of approach, however great or low the
parties before them, is fully evident to all . They are applying abody of law that
stands between the ordinary person and the policy makers of the state and

Donovan W.M. Waters, of Bull, Housser & Tupper,,Vancouver, and of the Faculty of
Law, University of Victoria, Victoria, British Columbia.

1 The writer would like to thank his colleague, Ms . Genevieve Taylor, ofthe British
ColumbiaBar, and Ms.CaronRollins, UniversityofVictorialaw librarian, fortheirhelpful
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The Commonwealth texts on the subject .of equity at large are : (Australia) The
Principles ofEquity, ed . P . Parkinson, (IBCInformation Services, 1996, Sydney) ; Equity:
Doctrines andRemedies, Meagher, R.P., Gummow,W.M.C., and Lehane, J.R.F., 3rd ed .,
(1992, Butterworths, Sydney) . See also Equitable Remedies, Spry, I.C.F., 4th ed ., (1990,
Law Book Co . ofAustralia) . (England andWales) Snell's Equity, ed. J . McGhee, 30thed .,
2000, (Sweet & Maxwell, London) . A well respected but older text is Ashbumer, W.,
Principles ofEquity, ed., Denis Browne, 2nd ed ., (1933, Butterworths, London) . See also
Modern Equity, ed. J. Martin, 15th ed., (1997, Stevens, London), and Equity and The Law
ofTrusts, P.H . Pettit, 8th ed., (1997,Butterworths, London) (these texts arewell knownbut
principally concerned withtrusts law) . (Canada) There is no Canadiantexton equity . But
seeInjunctions and Specific Performance ; R. Sharpe, 2nd ed., (1992, Canada Law Book,
Aurora, Ontario) and J . Berryman, The Law of Equitable Remedies (Irwin Law Inc :
Toronto, 2000) . (United States) The classic is Story, J ., Commentaries on Equity and
Jurisprudence, Vols . I and II, ed. W.H. Lyon, Jr ., 14th ed ., (1918, Little Brown, Boston) .
For contemporary writing, see Cases andMaterials on Equity, Re, E.D ., and Re, J.R., 4th
ed., (1995, Foundation Press) .

(ii) Liability (or obligation) to make good . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
(iii) Thefuture and the Court . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

(2) Thefiduciary relationship . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
(3) Thefuture ofequity in Canada. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
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society, and when there is no code of law they are building that law day by day
because their decisions, one following upon another, are implicitly putting
doctrine into place. They see doctrine, whether it be in procedural form or later
in substantive concepts of liability and remedy, as the embodiment of their
protection ofthefreedom ofactivity ofthe ordinary person . Theconcept of `the
rule of law' in later centuries as the central rubric of democracy has its dawn
in the attitude, the approach and the professional detachment of these courts .

The courts which hone edges are ofanother but related tradition . They are
concerned that the parties before the court shall leave with their particular
dispute not only adjudicated upon but also with ajudgment within the range of
what the ordinary person would conceive as 'just' . Thejudicial considerations
are of a kind well-known today. If a procedural requirement is not met, should
the plaintiff, whatever the merits of his case, be non-suited? If the reason for
not meeting the requirement is reasonable, does that justify the court in
agreeing to hear and rule upon the merits? If the law affords no remedy for a
demonstrated wrongdoing, or the remedy available is not that for which the
supplicant is reasonably asking, can another remedy be contrived?

It is evident that a court that is prepared to hone edges stands in a perilous
position . There is an obvious potential for difficulty in that the courts that hone
appearto be superior to those that apply the letter . No one need overtly say that
the `honing' courts are sitting in some kind ofappellate (orreopened trial) role,
but that is how it maybe viewed among those, judges and pleaders, who work
in the courts . This was the situation behind the scenes in the poor relationship
between the Lord Chancellor, Roger Bacon, in the Court of Chancery and the
ChiefJustice, Edward Coke, ofthe Court ofCommon Pleas and then of King's
Bench in the early seventeenth century in England. Which man (and which
courts) would the King, James 1, favour in this dispute? In the England of that
century the courts that honed were recognized for what they were - an
emanation of, and deriving their authority from, the Crown as the source of
justice . The courts oflaw-those that applied the letter-were also emanations
of the Crown in the eleventh and twelfth centuries, but by the mid-fourteenth
century, when the first Equity court appeared, the independence of the `courts
of law' from the Crownwas well established . In the seventeenth century that
royal source of the common law courts hadbeen forgotten, and in the minds of
most people the courts of law were associated more with the then embryo
Parliamentary forces, while the later Chancery court remained a Crown court.
In the England of the seventeenth century, and as a result of the 1649 defeat in
the civil warof the Crown's interests, it was touch and go until 1660 (and the
restoration of the Crown) whether the Court of Chancery would survive.

However, amore far-reaching issue -as it can be seen in retrospect-was
what was to be the nature of a court whoseguiding star was `good conscience'
andwhoseaim was to do `equity' as between those whocamebefore the courts .
Justice in society is an ideal that our Graeco-Roman civilization has fitfully
treasured since the beginning in the fifth century B.C ., but its warmest
advocates tend to be those within society who feel themselves, or those with
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whose condition they associate, to have been victimized by others . As a
consequence `justice', may be pejorative expression in the support of a cause,
a philosophy concerned with principles of behaviour, or simply rhetoric in the
mouths of thosewho wouldharness the warmth that the word communicates .
The so-called `courts ofequity' were on anarrow causeway with the ocean of
politics and politicization on one side and a sea of contemporary prejudice on
the other. To lurch into either, while attempting to reflect cultural (and
therefore acceptable) ideas of equality between persons, would have proved
fatal. For a legal system to adapt itself - within, for example, a,code - to the
demands of each new age and so produce equity in the application of the law
wouldbe challenge enough . TheEnglish fourteenth century fashioned a court
whoseraisond'etre was `doingequity' . Andsomehow, despite early seventeenth
century internalrancour within the court system, later seventeenth centurycivil
warbetween Crownand Parliament, and the agonizing prolixities ofthe earlier
nineteenth century when equity, became procedure-dominated par excellence
(thenovelist, Charles Dickens, crucifiedChancery), 2 courts of equityremained
in being.

It was the great age of English Liberalism that, starting in 1830, brought
ultimately the Judicature Act of 1873 . In that decade the Court of Chancery
with its nineteenth century Vice-Chancellors' courts, the Rolls Court, and the
Court of Appeal in Chancery passed into history. The 1873 Act created one
High Court that would exercise in each ofits divisions jurisdiction in both law
and equity . The only trace of five centuries of separate law and equity
jurisdictionsinEnglandwouldbethe Chancery Divisionoftheone HighCourt,
to whichastatutory allocation wasmade of thebranches oflegalwork it should
handle . These included trust law, the administration ofdeceaseds' estates, and
real estate transactions and mortgages . Equitable remedies couldbe granted in
all High Court divisions . Ever since that time the debate has been whether law
and equity are logically inseparable, one fusing with and energizing the other,
or they .remain different bodies of law - as they once were - that, though
doctrinally separate, today fully complement each other.

The Supreme Court of Canada in 1875 came late into the story of two
jurisdictions. The western provinces, including British Columbia as colonial
territory prior to 1870, were formed too late to inherit the administration oflaw
and equity in different courts, though nevertheless like all Canadian provinces
they .received the bifurcated case law of England. However, the maritime
provinces and Ontario with their eighteenth century origins indeed inherited
the separate administration of law and equity, then in full force in the `old
country' . Concurrentjurisdiction was ultimately adopted inNewBrunswickin
1854, in Nova Scotia two years later, and in Prince Edward Island in 1873 .
Ontario had a Court of Chancery as of 1837, and only with the province's

z TheopeningchapterofBleakHouse,publishedin1853,drawswiththeconsummate
descriptive skills ofDickens a picture of the absurd procedural complexities and delays of
the old Court of Chancery.
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Judicature Act of 1881 was the administration of law and equity joined . That
combined jurisdiction existed in each division of the now single Nigh Court.

As to court organization, the report series, Grant's Chancery Cases (1849-
1881), has immortalized the days during the nineteenth century in Ontario ofa
separate Court of Chancery, and after the demise of the distinct court in 1881
Ontario possessed a judicial Chancellor of its then Chancery Division until
1931, when divisions in that province were abolished.3 In another part of the
Commonwealth, Australia, equity was administered in New South Wales in a
separate judicial system until very recent times, and in the United States of
America, whose early seventeenth century origins caused it to take a model of
the then English system to `the new world', separate courts of equity were
known in several states, notably Delaware, equally late into the twentieth
century. Buttwoforces tended to prevent or bring to an end the bifurcation of
lawand equity courts . In theyoung colonies, aside from the cost involved, there
was little or no occasion for separate jurisdictions. The volume of business was
not great enough, and the sums usually involved in litigation did not justify
maintaining separate courts . Andin Australia, which like common lawCanada
followed the English law and practice for so long, only New SouthWales-the
oldest of the states - embarked upon the separate administration system .

For all practical purposes, therefore, the Supreme Court of Canada at its
beginning would have conceived of law and equity as two bodies of doctrine
rather than two separate administrations. It never developed an equity panel of
judges, and there is no evidence known to the writer that, though Qu6bec
civilians wouldon occasion throughout the ensuing years urge the formation of
aseparate panel of SupremeCourt civil lawjudges to hear appeals on the Civil
Code ofQuébec, there wasever anything similarinthe case ofthe law ofequity .
So far as equity is concernedthe SupremeCourt of Canada has remained a court
ofgeneralists - as have the otherCommonwealth final courts ofappeal - dealing
from time to time with equitable principles and doctrines.

The point the writer would like to emphasize at this juncture, therefore, is
that the Supreme Court in this country came into being at the close of five
centuries of development, when functioning with separate administrations of
law and equity had long since been a familiarity elsewhere. That left legacies
ofthought. Also atthat close the fashioning ofthe doctrines ofequity -perhaps
necessarily achieved in a separate court system - had for the most part been
accomplished. What was left was to adapt and mould those doctrines to the
demands of changing future times.

Nova Scotia had until 1884 an Equity Division with its own Judge in Equity, and
NewBrunswick retained divisions of its Supreme Court until 1966 . PrinceEdward Island
abolished divisional organization of its court work only in 1975 (Chancery Jurisdiction
Transfer Act, 1974, c. 65, proclaimed July 4, 1975). Until that year there was in Prince
Edward Island both a Rolls Court and a Vice-Chancellor's Court, names resonant with
history .
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The other challenge for the future was the integration oflaw and equity -
regardless ofcontinuous argument as to whatthelanguageofthe Judicature Act,
1873,4 required-in theprocess ofone systemofcourts . Herethe Supreme Court
of Canada was to play its rolein history :

II.

	

Equity in 1875

Theappearance ofequity to the casual observerwouldjustifiablybe that of
a rag-bag of rules concerning substantive liability, remedies, and defences .
Equity and equitable principles are a gloss on the common law, sometimes in
pre-Judicature Act days with an exclusivejurisdiction, as with trust law and the
administration of estates, sometimes concurrent, as with equitable remedies,
and sometimes auxiliary with the less rigid procedures of Chancery.

Though it is an area ofprivate law, the onlookerwho comesfromthe broad
fields of common law's voluntary obligation - contract - or involuntary
obligation - tort (or delict) - might see',equity as more of a patchwork quilt
constituting activities in many areas of law than . a consistently developing
obligatory, concept . And the critic who thinks in terms of what might be
described as practice areas, such as corporate law, bankruptcy and insolvency,
real estate law, or commercial law, wouldhave difficulty in listing with which
area(s) of law equity is concerned. Even those working in the area of the
administration of deceaseds' estates, or in estate planning for the private client,
each of which historically is a discrete field of equity development, might well
have forgotten that fact. He or she =would be puzzled withthe question of where
else equitable principles have influenced developments and equitable doctrines
have been introduced . Yet `Wills andTrusts', a term hallowed by time in the
CanadianBar Association, andunfortunately'a misnomer since atleastthe mid-
twentieth century as to what it suggests of the role of trust law, would be the
immediate response of most people as to what equity is all about.

What then was the nature and doctrinal scope of equity when in 1875 the
Supreme Court of Canada came into existence, and in the great majority of
common lawjurisdictions the centuries ofseparate lawand equity courts were
fast coming to a close?

Equity was and is the voice of conscience . Sir Anthony Mason, former
Chief Justice of Australia and a distinguished equity lawyer, recently putit this
way- "equitableprinciples were shapedwithaviewtoinhibitingunconscionable
conduct and providing for relief against it ." Equity's rules are "flexible,
discretionary, conduct oriented". They "incorporate broad standards, which, in
borderline cases at least, call for an exercise .of valuejudgment" .5;

4 36 &37 Vict ., c. 65 . This Act was copied or adapted in almost alljurisdictions of
theCommonwealth thatpossessed the commonlaw system . Thispaper adopts the original
Act in England as the model ofthem all .

5

	

`Equity's Role intheTwentiethCentury', (1997/98) 8 King's CollegeL.J . 1. This
was a lecture delivered in March, 1997, in the University ofLondon, England.
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The Crown through the Lord Chancellor as senior law officer entered the
judicial scene in the mid-fourteenth century to rectify injustice between the
parties when a common law procedure or substantive rule produced such a
result. From the beginning equity therefore assumed the role of giving remedy
and in a manner that was not otherwise available . The essence ofitsjurisdiction
was in personam . As an eighteenth century jingle recalls, fraud, mistake and
breach of confidence were the three situations that it remedied . It went further
than common law fraud and deceit in granting relief, it went further than
common mistake andmutual mistake atlaw, andit went further inthe protection
of those who confided with the reasonable expectation that that confidence
would be honoured rather than abused for unauthorized personal gain . It also
attached liability to the person in a fiduciaryposition whotook advantage ofthe
beneficiary ofthat relationship. The trust, as is well known to legal historians,
itself began as a remedy . The individual who took title to another's asset with
the promise to administer for the benefit of the transferor or a third party, and
retaining the benefits of that title for himself breached that promise, was
obligated to suffer incarceration until he performed the promise (the `trust') .
Incarceration soon changed to civil in personam liability, and the now civilly
enforceable `trust' evolved by the end ofthe fourteenth century into amodus of
property holding and management .

Wellbefore 1875 equity had developed aseries ofremedies that, unlike the
common law's award ofmonetary damages for breach of civil obligation, were
distinct in that they required action of the defendant. There was specific
performance, injunction and rescission as remedies for breach of contract,
injunction against continuing tortious conduct, and account to require the
fiduciary to openhis books andexplainpersonal gainshehadmade. Erroneously
written documents could be produced and corrected with the remedy of
rectification, and the office ofreceiver protected the interests of creditors in the
assets of insolvent persons.

A `court of conscience' was also concerned with the position of the
particular defendant in litigation . Defences made available by equity to parties
sued in common law courts went beyond the technicalities of the common law
to look at the merits of the conduct and circumstances of the particular
defendant. Laches looked to delay, acquiescence - like release and waiver - to
the conduct of the plaintiff, and set-off to the already existing obligations
between the parties . Actions in equity were not subject to the Limitations Act,
but the equityjurisdiction inorderto complementthe statuteapplied analogously
the permitted limitation periods for different legal heads of action .

The existence of the concurrent and auxiliary jurisdictions of equity prior
to the Judicature Act of 1873 in England need not concern us here, but in
addition to the supplementary role of equity with its additional remedies and
defences something more should be said of the equity jurisdiction that was
exclusive. The trust is the pre-eminent example of this . Whether the trust was
express or implied, or was remedial in character, as are the constructive and
resulting trusts, thelaw and theory on this subject wasdeveloped entirely within
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thepre-1873 courts ofequity . The administrationofdeceaseds' estates, including
theconstruction ofwills, thoughnotprobate, was an areaoflaw andpractice that
theequityjurisdiction acquired foritselfalmost fromthe beginning, andin 1 875
it had long been inseparably associated with that jurisdiction . The equitable
doctrines ofconversionandreconversion, election,performance andsatisfaction,
though in 1875, they were seen as equity theory, unparalleled at law, were all
developed withrespect tothe administration ofdeceaseds' estates and,moreover,
in their operation they are essentially involved with that area of law.

Equity is often described as theprinciples ofconscientious conduct applied
across the span ofprivate law. And it sometimes reaches into public law. The
seventeenth and eighteenth centuries were fond of tags, such as `equality is
equity', `he who comes to equity must come with clean hands', and `equity
looks on that as done which ought to be done', and in those centuries these
maxims summed up in popular expression observations as to what the equity
courts were doing. There could be no pretence that the maxims were binding
principles, which equity courts then applied in the decisions they reached .
However, sound equity doctrine was fashioned and established by Lord
NottinghamL.C . in the second halfofthe seventeenth century. To Nottingham
we owethe main body ofthe law of trusts as we know it today, andit was also
by him that the bona fide purchaser for value without notice doctrine was
brought into being. No wonder that he is known as `the father of equity' . The
systemization of equity was continued by Lord Hardwicke L.C . in the middle
ofthe eighteenth century, but it wasunderthe enduring Chancellorship ofLord
Eldon between 1801 and 1827 that equity became as precedent-minded and as
rule-conscious as the common law. Eldon's conception of equity would today
be regarded as an abandonment of the necessary balancing of seeking a fair
solution andproviding certainty . However, his thinking certainlyfound support
in a century that associated stare decisis with predictability, and regarded
predictability as the essential quality of a legal system . Nevertheless, though
immutable rules that dictate outcome have little'attraction for the courts today,
Eldon's work did mean that by 1875 equity's modus of growth was so similar
to that of the common law that a continued separate administration of law and
equity had increasingly less justification. The ultimate logic of the 1873
Judicature Act became more compelling as each successive decade of that
century passed.

However, the first three quarters of the nineteenth century - the age of
Liberalism in English economic and legal life, and the age of industrialization
and the growth of the towns - was a period of inventive doctrinal thinking in
bothequity andlaw. Thiswasthe age ofcommerce and themercantile class, and
the century during which the economy of the traditional landed estates of the
aristocracy and the gentry would begin the steady decline that reached its
finality with the war of 1914-18. Equity doctrine until the nineteenth century
reflected a considerable concern with land -the interests that might be had in
land, the mortgaging ofinterests in land, and the disposition in settlements and
in wills of estates in land . Land was wealth. The `conscience' of equity also
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found expressionintheprotectionofthe younggentry fromwould-bemortgagees
and purchasers keento exploit the naïve land inheritor, andofthe elderly whose
realty interests and expected demise attracted from near and far the eager
landless in the `family' . The nineteenth century in its hey-day brought laissez
faire commercial capitalism . Contract law and equity's remedies of specific
performance, injunction and rescission became the centre of doctrinal growth,
and the mercantilist's trust for sale - the first investment trust -was gradually
to acquire greater significance thanthe land settlement . Doctrinally, the callfor
the ability of the successful business man as settlor to dispose among family
members yet to be born focused emphasis upon another equity doctrine, the
power of appointment. `Conscience' led courts of equity to conceive of
proprietary and promissory estoppel, doctrines which would be developed so
successfully in the following century. Reliance upon unenforceable promise
seemed to common law lawyers to lead to waiver at best ; to equity lawyers it
was at least a defence to an assertion of rights at law. Perhaps it might also be
a cause of action . Themore radical reformers must have seen it as a harbinger
- the enforcement of agreement on the basis of promise relied upon to
detriment. They would certainly see that development within the forthcoming
century.

The law of choses in action, and the assignment of legal and equitable
choses, as wellas ofexpectancies, also benefited in the nineteenth century from
the new age of world-wide commerce. There was much sophistication in the
law by theyear, 1875, and here as elsewherein this excitingcentury Parliament
at Westminster was increasingly introducing new developments and
reorganizing doctrine by statute.

III . The Privy Council Years (1875 -1949)

When the federal Parliament, further to its right under the British North
AmericaAct, 1867,6 statutorily created the Courtin 1875,7 the newcourt took
its place between the provincial courts and the appellate jurisdiction of the
Privy Council sitting in London, England. It was therefore an intermediate
court ofappeal, superior to all provincial courts and able to review any oftheir
decisions, butinferior to the PrivyCouncil. Indeed, in this same decadeofcourt
reform the Privy Council itself in England was undergoing change, and its
judicial role in relation to all the overseas colonial jurisdictions, previously a
practice only with its decisions sometimes lightlyregarded, was in 1876 put on
a statutory basis . 8 TheLords ofAppeal in Ordinary were introduced- the most
senior English, Scottish and Irish appellate judges, who would be members of
the House ofLords -and thereafter the legal appellate work oftheHousewould

6 Renamed in 1982 by theU.K . parliament as the Constitution Act, 1867 . SeeR.S.C.
1985, App. II, No. 5 .

S.C . 1875, c . 11 .
Appellate Jurisdiction Act, 39 & 40 Vict ., c. 59 .
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be dischargedby them only . Theage ofthe lay lord with a right to intervene in
legal appeals, though very seldom exercised, was gone .

The law lords, as they were known, were also Privy Councillors and they
therefore became the judicial members of the Privy Council. This, it will be
recalled, wasan advisory bodyto the Sovereignthat traditionally also proferred
legal advice . The Judicial Committee of the Privy Council as of 1876 sat as an
appellate court, albeit as `councillors', its membersbeingthe law lords . Asenior
judge of an overseas colonial jurisdiction was frequently invited to sit with
them .

The Supreme Court of Canada had been in office one year when these
changes in London took place. Moreover, of course, the right of parties at the
provincial level to appeal to the Privy Council not only remained, the parties
mightignorethe SupremeCourt ofCanada andproceeddirectly to London . We
can see from the Reports of the Judicial Committee's decisions between 1876
and 1913 that in this environmentLondon wouldbe seen by wealthy litigants
with substantial claims, often involving the significant legal issues of the time,
as the obvious place to which to take an appeal. Large corporate appellants and
government would also find it attractive to avoid the costs of intermediate
appeal procedures by proceeding straight to London, a facility which was
available in civil law matters until 1949 .

While it, has been estimated that only some 10% of Supreme Court
decisionswere the subjectof application tothe Privy Council forleave to appeal
from the Court,9 and only 2% of appeals heard by the Privy Council resulted in
areversal ofthe Court's decision, the Court seems to havedrawnno confidence
from this . But, perhaps more to the immediate point, the Court hadno control
over the appeals that were brought before it . The would-be appellant made a
personal decision whether to invoke the Court's jurisdiction ; a nominal dollar
floor in the value of remedy sought was the only qualification.l 0 As a
consequence, as the law reports of the years would show, many matters came
before the Court that essentially involved disputes over facts. The law was not
in serious dispute. In equity matters, where the substance of the law was
involved, the dispute seems invariably to have been howthe settledlaw applied
to the facts. It truly is a review process.

(i) Equity in the Court

As one might expect of a review tribunal, the Court had before it during this
period issues of equity law from every part of equityjurisdiction . The maxims
orprinciples ofequity appearnot to have been discussed, but equitable interests

9 The 1875 Act, supranote 7, s . 47,expressly saidoffurtherappealsthatthere should
be none, "Saving any right which Her Majesty may be graciously pleased to exercise by
virtue ofHer Royal Prerogative" . The Privy Council therefore heard appeals only by its
leave.

10 $2,000 .00 (S.C . 1875, c. 11, s . 17) . Later the sumwas increased to $10,000.00.
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in real property, such as mortgage, charge and lien, issues in trust law and in the
administration of estates, including the doctrine of election, and the scope and
application of various equitable remedies and equitable defences, were
considered . Reflecting in this way the Canadian economyduring the first fifty
years, concerns as to real estate transactions, particularly as to mortgage and
remedies, dominate the period . The interesting cases from this time are those
where what might be called the higher ground of the nature or purpose of
doctrine are near the surface ofjudgment.

(ii) `Conscience'

Equity is 'conscience'-thisis its whole raison d'etre, doctrinal incharacter
though it be - and in Effie Wilson v. His Majesty The King,I I an appeal from
the Exchequer Court of Canada in the later part of the period, the Court was
concerned with an alleged unconscionable agreement. The appellant's late
husband had purchased from the Government ofCanada a life annuity, and for
this he hadpaid$10,000, whichsum constitutedthe major part ofhis then estate .
At that time he was 73 years of age, in very poor health, and under the
misapprehension that his wife and son were hostile to his best interests. The
local postmaster, through whom the annuity was purchased from the Crown,
was less than encouraging to Wilson going ahead with this purchase, because
of Wilson's state ofmind and poor health . The Government wasnot otherwise
aware of these factors . After seven monthly payments, as a result of which he
received $882.49, Mr. Wilson died, and his widow as his executrix and sole
beneficiary then sought by petition of right to recover the $10,000. The
ExchequerCourt heldthat the petitioner had no such entitlement, and the appeal
was taken to the Supreme Court. There the appeal was upheld .

DuffC.J . was ofthe opinion that, ifsuch a contract hadbeen madebetween
parties in the private sector, a court of equity would hold the benefiting party,
such as an insurance company, chargeable on equitableprinciples with fraud in
the sense of its taking an unconscientious advantage . Government officers
would not be performing their duty to the Crown if they concluded such a
contract that in the private sector would be set aside . The postmaster was an
agent of the Crown, and therefore his knowledge of the circumstances was the
Crown'sknowledge . Heshouldhavenotifiedhissuperiors ofthesecircumstances.
Restitutionwasdue to the executrix ofthe $10,000 lessthe sum already paid out,
and with interest as ofthe date the petition wasmade . It was ofno consequence
thatWilson had fully received the rights for which he had bargained, or that the
contract had been executed by each party. Practical justice should be done, and
an effective restitution could be had in the circumstances. TheGovernment had
simply received money. And Duff C.J . applied English precedent .

11 [19381 S.C.R. 317.

THECANADIAN BARREVIEW [Vo1 .80
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Davis J. agreed with this result because "I cannot bring myself to the
conclusion that the Court is helpless to do the manifest justice of the case." 12

Norwas this a situation where"disturbance" ofan executed contract wouldbe
"highly inconvenient or unjust"13 to a third party. Andhe cited the American
text of. Story, Equity Jurisprudence.14

Kerwin J. dissented on the grounds that no advantage was in fact taken of
Wilson . No fraudwasperpetrated upon hire, and because the contracthadbeen
performed in part there couldbe no restitutio in integrum . Nor in Kerwin J.'s
opinion did the postmaster, even if an agent of the Crown, have any authority
conferred uponhimthat would allow anyknowledge of his to be imputed to the
Minister.

This is not acase where the Court chose to go deep into case authority and
the literature . But it does reveal the Court meeting with `conscience' and
dealing with doctrinal issues thatfifty years later wouldbe developedinto their
full modern state. Howdoes actualfrauddifferfrom constructivefraud? Inwhat
circumstances has there been a `change of position' anda reliance to detriment
so that it would be unfair to the defendant to award restitution to the plaintiff?
If mental incompetence has not been established in the trial court, so that the
contract cannot be set aside on that ground, can restitution be awardedwhen the
termsofthe contractexplicitlyrecognize the nature ofthe performance that the
Crown had carried out? Could the Court purport to deduct the value of that
performance from aputting back of the plaintiffinto the position in whichhe
wasbefore he entered into the contract andhanded over the purchase monies?
Duff C.J . also reflected upon the significance for the insurance industry if the
Court awarded restitution in this case. Unless mental incapacity is established
in the particular case, what is it exactly that exposes the insurance company to
a restitution claim other than that the annuitant died very shortly after the
contractual performance commenced? What is the "mental and physical
weakness" of which the insurer must know?

(iii) Equitable proprietary interests,

As to equitableownershipofmortgageinterests, and as toliens andcharges,
the Courtmet this early with an appeal on the subject ofwhat, if any, notice to
the registered party will give apersonlater advancing a loan priority over the
alreadyregistered interest, though the later lender had taken an oral or informal
conveyance of security . That was- in Rose v. Peterkin . 1s Here is the issue that

12 Ibid at 333 (S.C.R .). The transfer to another of $10,000 for monthly payments of
$129 to aman in "Wilson's physical and mental condition" was "anunconscionable thing"
(ibid.) .

13 Ibid at 334 (S.C.R.) .
14 13th ed . Vol. I, p. 242 (ibid. at 331).
15 (1885), 13 S.C.R . 677.
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has all too often raised its head. If registration is intended to give ultimate
security to thelending party, how farmay `conscience' deprive that party ofthe
priority ifhe knewofthe laterlender's intended loan ? And, ifactualknowledge
can bind, should what the lender reasonably could have been expected to know
bind him ? If bonafidesmeanswhat it says in the context of the purchaser for
value without notice, there is a nice question whether it should be different in
the present context. It can be said that the later would-be lender should have
inspected the register - that is what the system intends . But, if statute or
regulation be silent, is that the point for a court of equity concerned with
`conscience' as between two persons, in this instance two lenders ? The earlier
secured lender is not asked by equity to keep himselfaware ofthose whomight
do business with theborrower. He is merely expected to respond whenheknows
or, perhaps, ought to have known. There is a good question, too, as to whether
`knowledge' rather than `notice' (either being actual or constructive) should be
the appropriate equitable standard . After all, underthe rule in Barnes v. Addy16
it is knowledge, not notice, that binds the third party in a breach of trust
proceeding when the third party is joined . Why would we think a more
subjective test is appropriate in that setting, but a purely objective test the
approach to be taken in the case of priorities ?

The discussion in Rose v. Peterkin is brief, and the issues raised here are
contemporary, some ofwhich have yet to come before the courts, but the Rose
judgement couldbe said to have set the scene for the developments that were to
follow .

(iv) Assignment

Much of the present law of equitable assignment was in place when the
Supreme Court came into being. The late nineteenth century was concerned
with the question of howthe modern form of statutory assignment fits together
with equitable assignment. Does statutory (or legal) assignment of choses in
action effectively repeal equitable assignment, or, ifthe statutory method fails
in a particular instance (e .g ., one of the constituent elements is missing), is the
assignment nevertheless valid as between the assignor and the assigneebecause
the assignor intended to assign ? Previously the writer queried the relationship
of the notice doctrine with the statutory requirement that title (in that instance,
land) beregistered . This is another instance ofthe issue ofhowequity co-exists
with the statutory provision that at first sight appears to replace the former
equitable rule. The case law certainly confirms that equitable assignment does
survive. In this instance the statute is taken to be facultative of assignment, and
to leave the informality of equitable assignment in place. But what is the
significance today ofan assignment ofa chose ifthe debtor has no notice ? For
practicalpurposes has personal property security legislation rendered it otiose?

16 (1874) 9 Ch . App. 244. See infra text to note 108.
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But these questions were all in the future so far as the Supreme Court was
concerned . Suffice it that the existing law was correctly applied.

In Moorev. Roper, 17 Fraser v. ImperialBànkofCanada,18 andStandard
BankofCanada v. Finucang 19 it was indeed the existing law as to assignment
in equity that was applied. Moore followed HouseofLords authority, Standard
Bank decided that a would-be equitable assignment or charge created by the
bank's customer' was valid, and Fraser reiterated that an assignment offuture
property takes effect in equity by wayof agreement, binding the conscience of
the assignor. Upon the property becoming existing property, the assignor also
becomes a trustee of it for the assignee . A later assignee who knew of the first
assignee before advancing money to the assignor, andwhoencourages the first
assignee to proceed with his contractual undertaking to the assignor, can have
no priority.

(v) The administration ofdeceaseds' estates

The administration of deceaseds' estates has been an exclusive equity
jurisdiction since the sixteenth century. Much of its doctrinal ground was
developed in the eighteenth century, and by 1875 the English courts were
concernedwithrefinements to that doctrine . Theprincipaldoctrines this areaof
jurisdiction has producedinclude satisfaction and performance which are little
heard of today, but conversion, election, and ademption, the last of which
appears most often in the context ofsatisfaction, are not infrequently appliedin
the context ofwills, and these cases are occasionally reported. Satisfaction and
performance are both `conscience' doctrines because they are concerned with
doubledipping, asit were . Inbroadtermsthe issue withthe satisfaction doctrine
is whether the donor ofproperty intended with his or her gift to satisfy inwhole
or in-part an existing obligation of the donor to the donee. For instance, in his
lifetime the testator purchases ahouse for his son, having previously made his
will in which he carefully divides his residuary estate equally among his
children. Did the testator intend the house to be in whole or part satisfaction of
the testamentary gift ? Performance is concerned with whethera later act was
intended to be in whole or part performance of an existing obligation.

Equityputs aperson tohis or election when, customarily in awill,themaker
of the instrument leaves some ofhis ownproperty to one individual, and then
purportedly leaves some ofthat individual's property to a thirdparty. The will
maker is invariably mistaken in believing the individual's property is his own.
SupposeHinvests injewellery, and gives possession toWinorder that shemay
wear the purchases . Many years laterWleaves thejewellery to herdaughterby
a previous marriage, and also leaves a vacation property that she (W) owns to

17 (1905), 35 S.C.R . 533.
18 (l912), 47 S .C.R . 313.
19 (1921), 62 S .C.R . 110.
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H. Surprisingly, this is not aninfrequentoccurrence, andthe legalissue, Hbeing
the survivor, is whether an election situation exists . For instance, the will must
clearly appear to be disposing of another's property . When properly construed,
the will mayhave been intended to dispose solely of the testator's interest in the
disputed property . This was recently demonstrated in Granot v. Hersen20 in the
Ontario Court ofAppeal . There is also apresumption thatthe will maker did not
intend to dispose of another's property . And, if no ambiguity or uncertainty
exists on the face of the will, extrinsic evidence cannot be introduced to show
that the will makerwas mistakenly disposing ofwhat was not his or hers . This
again was recently emphasized in Maw Estate v. Bush 21 inBritish Columbia at
first instance . Thedifficulties to whichthe doctrine can give rise were discussed
in Shillabeer v. Diebel .22

In Cowan v. Allen23 a father left a defeasible fee interest in land to his son,
and provided that the son's wife, if widowed after the testator's death, should
have $50per year out of the father's estate. In law at that time the daughter-in
law was entitled onher husband's death to dower outof his fee interests in land .
Shewas not denieddowerby the factthat the fee was defeasible. But did the gift
of the $50 per year put her to her election? TheCourt held not, because the law
- and not thefather's will - created herrights in the defeasible interest .24 Indeed,
a classic statement of the doctrine of election was made by Davies J. in
Rosborough v. Trustees of St. Andrew's Church25 in 1917 . It is the sort of
passage thatfinds its wayinto law students' materials . Atestatorhadbequeathed
$12,000 to his mentally incapacitated son, and a mortgage to the value of
$30,000 on certain church lands to the Trustees ofthe Church. After making the
will he gifted the mortgage to the same son. Was the committee ofthe son put
to its election on the son's behalf? The ChiefJustice thought there was no case
for an electionbecause in his view a gift ofamortgage is a legacy of the amount .
The testator had not left the son's property to another. However, the majority
held that a bequest ofa debt secured with an interest in land is to be regarded as
amortgageinthatland, and therefore the son who owned the mortgage debtwas
indeed through his committee put to his election .
There is nothing here thatjustifies saying thatthe Court wason the cutting edge
of laying out the borders of equity's election doctrine, but the contribution was
a useful one.

-0 April 16, 1999, CA C29379.
21 (1999), 26 E.T.R. (2d) 221 (B.C .).
22 (1979), 5 E.T.R. 30 (Alta) .
23 (1896), 26 S.C.R. 292.
24 Ibid at 313.
25 (1917), 55 S.C.R . 360, at 368-70.
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(vi) Trusts

Thelegacyofthe Court during this period to trusts law, the second discrete
area of equity jurisdiction, is to most aspects of this subject that have come
before courts in Canada. The distinction between trust and contract, the
constituting ofexpress trusts, including the ruleinStrongv. Bird,26 proving the
trust, includingsecret trusts, public policyrestraintinthe choice oftrust objects,
"settlements" that are fraudulent conveyances, resulting trusts, and some
constructive trust consideration; all these are represented in the reported cases
ofthe period . Some early thinking on the conflict of interest and duty problem
exists in this first period also . The requirement of certainty inthe description of
charitable purposes, the administration of trusts, including the rule in Howe v.
Dartmouth, 27 discretionary trustee distribution in the form of powers of
maintenance and advancement, trust termination and the rule in Saunders v.
Vautier;28 each of these topics are to be found canvassed in some measure in
the reports of the period.

Ifthere are cases of the years between 1875 and 1949 that can be said to be
precedents cited frequently in later years, theyare those that concern fraudulent
conveyances and resulting trusts .

Scheuermanv. Scheuerman,29 decidedby theCourt in 1915, concerned the
issue that was to continuetroubling the Court in later decades as to whetherA's
conveyance of property into the name of B, A's object being to avoid his
creditors, should later result in B's ability to keep the property for himself
becauseAhas to plead his illegal purpose andB has merely to point to the fact
that he has title . The problemoccurs most often in cases of husband and wife .
The presumption of a resulting trust in favour of H when W is shown to be a
volunteer is rebutted by the presumption that His making an advancement - a
gift -toW. One issue that Scheuerman raised is whether H may recover his
property from W if he can prove his lack of an intention to make a gift to her
withoutreference to his illegal purpose. Idington J. said in the Scheuerman case
thathe can, if"theuntaintedpart ofhis story [is] enoughto entitlehimto succeed
without reliance upon that which [is] either illegal or immoral."30 The more
substantial question, however, is whether there is any bar to H pleading his
wrongful intent ifin fact no one wasprovedtohave been defeated or defrauded .
TheCourt divided on whether proof of his intent to defraud is enough in itself
to defeat the plaintiff's claim. Fitzpatrick, C.J:, Idington J., and Brodeur J.
considered it was, Anglin J. concluded that the illegal purpose must also have
been achieved, so that both elements must be proved, and Duff J. gave a

26 (1874), 18 Eq . 315 .
27 (1802), 7 Ves . 137 .
28 (1841), Cr. & Ph. 240 .
29 (1915), 52 S.C.R . 625, 28 .
30 Zbid at 629 (S.C.R.) .
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judgmentconcurring in theresultbut did sobecause actual perpetrationoffraud
had not beenproved. Theoutcome ofScheuerman therefore appearedto be that
intent to defraud is enough . But the lack of clarity as to whether fraud had
actually taken place in that case put the ratio of the decision into question.
Possibly it had, and what the majority had said was therefore obiter .

Elsewhere the present writer has examined this decision and what it meant
for the future . Those steps need not be retraced here .31 The point to be made
in the present context is that the Court in Scheuerman canvassed issues and
provoked debate . It did not solve very much, but it provided a starting point for
future judicial debate. There was often dissent on the Court during these years,
but on the interpretation of evidence or particular matters of that kind . The
Scheuermandecision includes dissent on doctrinal matters. And the Court itself
was to return tothe matter in Elford v. Elford32 in 1922, when thatthe fraud had
injured another was beyond challenge. H andW for many years benefited by
transfers ofH's property to W, to overcome the difficulties of whichWgave a
powerof attorney over these properties to H. Ultimately marital problems led
H to protect himselfby using the power to transfer the properties back into his
ownname. TheCourt by a majority held forWwhen she sought to recover the
properties . She had merely to plead breach by her agent. It was irrelevant
whethershe hadjoinedinthe fraudulent behaviourofH. The minoritycouldnot
stomach this; the Court, it was thought, should have no part with either H orW.

TheCourt visited the issue again in Krys v. Krys33 in 1929, when the Court
seemed to go back on the majority opinion in Scheuerman and argue that both
elements - intent and achieved fraud - must be proved In Kiys, however, the
Court found no intent to defraud to have been proved, so once again ratio was
in question .

Resulting trusts are rarely in issue today, except in first instance courts,
because of the attractiveness of the contemporary remedial constructive trust.
What a resulting trust is, and how it applies, for instance, in a cohabitation
property dispute, are issues most courts today are happy to pass by . But prior to
1949, and indeed until the 1970s, that was certainly not the case . There were
several useful decisions during these years, but perhaps the most celebrated
controversy of the 1875-1949 period was whether apresumption of resulting
trust comes into being whenA transfers property to B, a volunteer . This is an
issue that can still occur even if the presumption of advancement in favour of
wives has become weakened or has even been abolished. If A sues to recover
his property from a hostile B, the abolition of that presumption means that,
despite the remaining presumption of resulting trust which impels B to show a
gift was intended, Amust adduce the evidence which shows he did not intend
a gift .

31 LawofTrusts in Canada, Waters,D.W.M ., 2nded ., (Carswell: Toronto, 1984), at
319 et seq.

32 (1922), 64 S .C.R. 125, 69 D.L.R . 284.
33 [19291 S .C.R . 153, [192911 D.L.R . 289.



2001]
	

The Reception ofEquity in the Supreme Court
	

637

In Niles v . Lake34 in 1947 the Court went into one of the most extended
considerations of a point of law that had ever hitherto been seen from the
Supreme Court in any equity matter . The textbook writers' opinions were
described and discussed; and the authorities canvassed .

Theimmediate problem arose out ofajoint bank account, which had been
funded bythe transfer by one party ofhis monies into the namesofhimselfand
another. Though this was a case involving personalty, it inevitably gave rise to
apreliminary discussion about conveyancing practice . Theconveyancingissue
was whether a transfer by A `unto and to the use of B, which as an expressly
created `use' was not executed by the Statute ofUses and did not give rise to a
resulting `use' (in favour ofA), nevertheless -on the introduction of the trust
in the early seventeenth century - caused aresultingtrust to comeinto existence .
DidBhold on trustforA? Ifa trust did arise, the transfer would read, `unto and
to the use ofB on trust for A' . It all sounds pretty esoteric today, but of course
it has practical significance . If there is a trust as to realty, why not as to
personalty? If it does apply to bothrealty and personalty, then it is always going
to arise when one person transfers property belonging to that person into joint
names. Joint tenancy is not only the poor man's will ; it is the poor person's
unadvised ideaofhow to avoid probate fees anddeathtaxes. Has the transferor
the onus of proofthat he or she did not intend a gift, or is that onus -ofproving
that the transfer was intended as a gift - upon the volunteer transferee?

The Court had to choose between the opinions of the then giants of
Canadian common law. In 1925 in England as a result oflegislation the matter
there had lost practical consequence. However, in previous centuries English
judges of eminence had disagreed, and so had English academics . Maitland
considered that no resulting trust arose, and that was the decision to which
Kerwin and TaschereauJJ . came in Niles v . Lake. So far as equity is concerned,
it was aunique demonstration by the Court of appellate in-depth consideration
o£doctrinal law. No wonder it still often appears, sometimes at length, in trust
law or legal history case materials in our law schools.3s

(vii) Remedies

Equitableremedies (as opposed to equitable 'doctrines', as they are called,
such as satisfaction andelection) were always designedto supplement remedies
at law. The essential remedy at law is damages by way of compensation for
injury caused, whereas equity - coming as it does from the point of view of
`conscience' - is primarily interested in the liable party doing something.
Snell's Equity,36 commonly recognized as the time-honoured text authority on
the subject, lists sevenequitable remedies . The party subjectto theremedy must

34 [19471 S.C.R. 291, [194712D.L.R. 248.
3s See further Waters, op. cit. at 308-10.
36 Op. cit. note 1 .
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carry out his contract (specific performance), stop whatever conduct it is he is
perpetrating (injunction), and describe and prove how he has administered the
property of another (account) . He must deliver up for cancellation a
documentation that is void for fraud; in that waythe document is not left in the
public arenaforthereadydefrauding ofothers . He mustconsenttodocumentation
beingcorrected so that itsays whattheparties agreed itshould say (rectification) .
However, contracts will be set aside which are vitiated by innocent
misrepresentation or equitable (or constructive) fraud (rescission) . A receiver
will be appointed to secure his assets on behalf of his creditors when his
insolvencyoccurs orlooms . TheCourtwas involved intheawardand application
to the facts of each of these remedies .

Nevertheless, Snell might forgive its readers for reflecting that `equitable
remedies' go further than this . No doubtjustifiably, Snell takes a conservative
and traditional position as to what are theremedies of equity. The presentwriter
would have added subrogation to which Snell refers in connection with
mortgage transactions . Perhaps it is the development ofrestitution as a head of
liability - particularly in the last twenty years - that leads Canadians to see
constructive trust, equitable lien, and subrogation as generalized remedies,
quite like the seven such remedies that Snell isolates . Subrogation permits the
court to place another in the shoes of one to whom earlier the debtor has
discharged an obligation . It can be an invaluable means ofgiving priority to an
injured party. In the present writer's opinion the operation of the generalized
remedy of subrogation can clearly be seen in 1943 in W.J. Greenbank v. The
National Supply Co. Ltd.,37 and in particular in the concurring judgment of
Rand J.

(viii) Influence ofQuébec civil law

Nor should one overlook the influence of the Civil Code in Qu6bec upon
the development of the common law. It can clearly be seen in the third (and
present) period ofthe Court's history, but in 1937 in Stanley Johnston v. Dame
Vera Channell38 in the judgment of Rinfret J. the Court applied a line of
reasoning that is exactlyin line withtoday's more expansive attitude in common
law Canada towards civil obligation and appropriate remedy . There is little
doubtthatthe growthofthe unjust enrichmentidea (andconcept) in the common
law provincesandterritories has been encouraged bycivil lawjudges accustomed
to Code principles . Theplaintiffclaimed in an action againstherbrokers that the
stocktransactions intowhichtheyhad entered onherbehalfought tobeannulled
because she hadhad no consent of her husband to those transactions as required
by the then Civil Code . The brokers refuted this alleged absence of the
husband's "knowledge, consent and approval" . Rinfret J. said simply that there

37 [19441 S.C.R . 59.
38 [19371 S.C.R . 275.
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is a distinctionbetween the fundamentalincapacity ofaparty and a capdcitated
party whose transactions canbe set aside forreasons offraud, undue influence,
mistake, and similar objections . In the latter instance the Court looks for the
most equitable solution, while in the former the total protection of the law is
called into play, and in that regard full restitution should accompany a
declaration ofnullity . TheCourt did not have to decide whether the doctrine of
enrichissement sans cause was part of the (then) Civil Code, and the brokers
were entitled to invoke it . Neither the principle nor the effect ofpublic policy
(ordre publique) could be defeated in that way.

(ix) Equitable defences

As to equitable defences, which include notions such as the limitation
analogy and laches, the Court in this period was seemingly less active .
Mainstream equity is the interest of this Court. Nevertheless, even as early as
1883 in Smith v . -Bank of Nova Scotia39 the notion of being entitled to an
"equitable defence" - undefined in this litigation - is current. The defendant
was allegedly liable to a call for paymenton the plaintiff's shares that he (the
defendant) was said to own. Thedefendanthadresponded that hehadassigned
the shares to another before he was notified of the call, but that for its own
reasons the corporate board had declined to permit the assignment . The
plaintiff had not informed the defendant of this refusal, and only on the call
being made was he aware of what had happened . The Court thought the
defendant fully entitled-to an "equitable defence" .

(x) Pre-1949 in, retrospect

Looking back at the work of the Court during these first 75 years,
commentatorshavefoundlimitedopportunity for praise for whatwasachieved.
Thejudgments ofthe Courthave beensaidto be byandlargelacklustre . Awant
of aggressive intellectualism and inventiveness is the charge levelled, and the
levellinghas evidently been done with some sadness. It is so mucha tale oflost
opportunity. Suggestions havebeenmadethatfederalcabinets putonthe Court
former political office holders and one-time leaders in public life40 There was
never the vision to adopt a regular policy of selecting from members of the
provincialjudiciary the most outstanding and wellregardedby BenchandBar.41

39 (1883), 8 S.C.R, 558.
40 There are many insights provided in the CanadianBar Review papers writtenby

ChiefJustice Laskin and others to mark the 100th anniversary ofthe Court's creation . See
(1975), 53 Can.Bar Rev. 459 etseq . SeealsoLaskin, B., The British Tradition inCanadian
Law, (The Hamlyn Lectures, 1969, Stevens, London). Laskin was then a member ofthe
Ontario Court of Appeal .

41 Though the power lay in "Her -Majesty" (S.C . 1875, c . 11, s. 4) to appoint either
provincial courtjudges or barristers (or advocates) ofat least ten years' standing as Chief
Justice or Puisne Judges .
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It isperhaps notunfair to note thatLymanDuff, who for so long sat onthe Court
as justice and chiefjustice, is the sole judge during this period to be acclaimed
by all . He has been said to have been the outstanding judicial mind of his time
on theCourt.42 Judges like Strong, Anglin, Henry, Kerwin, and Crocket are not
refused recognition - their contribution to equity and trust law is to be noted -
but they are not regarded as being in Duff's class.

To the writer's mind the disappointment that is felt when assessment is
made of the first 75 years is largely brought about by the assumption the Court
itselfseems to havehadas to its role . Perhaps because itwasnotthe final appeal
body for Canada, the members of the Court appear to have seen their task as
solely one of review of the immediate facts and findings from the particular
courtdecision below43 This would certainly explain whythe Court often spent
inordinate time (andwrittenpages) upon an analysis ofthefacts ofthe particular
case. It would also explain why they apparently felt no need for extended
doctrinal treatment ofthe issues of law that by pleading or in fact came before
them . Niles v. Lake44 in 1947 - at the endof the period - stands out for this
reason . Even Lyman Duff has been criticized for not giving the benefit of his
considerable intellectual gifts to his judgments45 In cases involving equity
matters it is true that he rarely writes at any length. Andnot infrequently, as in
Scheuerman v . Scheuerman46 and Elford v . Elford,47 he finds something not
proven on the facts, and therefore offers in one or two lines a concurrence or
dissentwithout explanation ofhisconclusion . Evidently even ajudge respected
by all felt no need to do more. No more was asked of him.

TheCourt at this time also clearly felt that the common law inheritance of
Canada lay in the English precedents . The Canadian courts' task was to apply
this law correctly. Nor, if extended explanation was ofvalue at anyjuncture, did
the Court's members did see it as their assignment to supply that explanation .
That wouldbe found in Englishjudgments, which- so far as equity and trusts
law are concerned - the members apparently considered to be the definitive
treatment of the lawbeing applied. It has to be said that judgments in the area
of trusts are remarkably thin, and, like a butterfly in a summer meadow, the
Court gives no impression of direction . There is no apparent individual
viewpoint on any doctrinal matter in equity. No mention is made of U.S .
precedents, andthedecisions ofthe appellatecourts ofotherEmpirejurisdictions,

42 See Duff:A Life in theLaw, Williams, D.R ., (U.B.C . Press, 1984). LymanDuff sat
onthe Courtfrom 1906to 1944 .In the `Epilogue' to thisbiography theauthor paints a vivid
picture of the Court, its members, and the setting ofthose years .

43 S.101 oftheConstitution Act; 1867, authorized theFederalParliament "toprovide
for the constitution, maintenance, and organization of a general court of appeal for
Canada ." Under this authority the Court was established .

44 Supra note 34.
45 Williams, supra note 42, describes him (at275) as "essentially a talented student

and exponent of the law, not a creator ofit". He was not "an original thinker" .
46 Supra note 29 .
47 Supra note 32.
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such as those of Australia andNewZealand, are apparently of no interest to the
Court. And, as has been said, for this Court English equity is mainstream
doctrine ; the adventurous that was happening in nineteenth century English
courts isnotpicked up at all . Above all, andthis is a topic of central importance,
these were the years that lawand equity for the first time were being applied in
the samecourts . What impactdidthishaveondoctrine? Evenintheconservative
tradition of England this was a subject that frequently surfaced, with the
judiciary as well as text writers . În the Supreme Court of Canada, there is only
silence.

To the writer's mind, however, thisjudicial attitude, however depressing it
seems now, is entirely understandable . Even though it may not have been a
factor, the Court's role was limited, and, if it decided to `go it alone' on any
aspectofdoctrine, it wellknewthatfinanciallywell-placedparties on thelosing
side would at once consider an appeal to London . The New Zealand Court of
Appeal today, possessive of the finest legal talent as it is, itself is in that same
curious position48 And, ifthe Canadian Court did make any practice of striking
out doctrinally on its own, the well-advised litigant wouldobviously choose to
bypass it aind,go directly to London. Moreover, so far as Chancery matters were
concerned, the English in 1875 hadhadover five hundred years of experience
in the building of doctrine . Wasthe Canadian Court created in 1875 to reinvent
that body of case law or with an instant panache assume the role, of further
developing the English supplied equity jurisprudence? Grant's Chancery
Cases in Ontario was a multi-volume report series testifying in 1875 to the
already long-established dominance of English precedents .

In short, our values and attitudes today on the turn of the twentieth and
twenty-first centuries arenot those which existedin the "OldQueen's time" and
before 1949, and we cannot surely judge as mediocre that which fails to meet
modernminds as to whatwasrequired . Thoughfewamong thepublic were even
aware ofits existence, the Court.over the Privy Councilyears no doubt didwhat
wasseenby informedopinion of the time as a competentjob. It was to be a court
for litigants from across Canada and theirlawyers. And that is what it was. It is
difficult to think ofwho else wouldhavelooked for more, andwhy in thoseyears
they wouldhavedone so .

Today it is theperceivedmarkof themost able injudicial office atthatlevel
that they can see beyond the near horizon, and write with ease andknowledge
in discussing doctrine andissues in the context ofthe times. Theywill also have
the talent to carry with them the populace, whose values and self-interest
invariablyreflectthe here andnow. It was notso then. Canadiansociety inthose
years, something common to the Commonwealth, lookedto judges, as lawyers,
to be properly restrained, technically informed, and conservative. It seems fair
to suggest that that was the mould of the Supreme Court. The more pertinent
question perhaps is how far that now distant world of 1949 changed when

48 See, e.g ., Re Goldcorp Exchange, post, note 132.
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appeals from Canada to the Judicial Committee of the Privy Council - at least
new would-be appeals - were no more.

IV . The Litigants' Right ofAppeal Years (1950-1975)

The right of every litigant to appeal to the Court, provided the amount in
issue was over a relatively small dollar amount in value, had existed from the
beginning in 1875 . And, though right of appeal to the Privy Council was
abolished in 1949,49 the right of the litigant to take an appeal to the Court
continued . That facility would not be terminated until 1975 . Consequently,
despite its providing a second appeal hearing and its now being the final court
of appeal for all Canada in all matters, the Court like a store in the high street
was required as before to serve any and every customer who chose to come
through its doors. It had no control over the subject-matter that came before it,
nor over the volume. Its only response to subject-matter and volume could be
to `keep it moving' .

Nevertheless, things were changing, even as the period opened . Whatever
was the cause, there is in 1949 a feeling of a new beginning . The reason may
indeed be the Court's sense that finally, after a war that hadseen Canada as a
significant player on the world scene, it too was recognized . Finally it had the
last word in Canada'sjudicial process. As we have seen,50 already in Niles v.
Lake in 1947 a new note was struck . Thejudgments in that case do not amount
to much more than arehearsal of well-established law and the commentaries of
the writers, but such judgments were delivered. The Court's members in this
case thought it theirrole to explain thedoctrine, necessarily at length, andto put
it into its immediate litigation context. Today it is a truism that the Supreme
Court is concerned with setting out the principles in the area of law under
review, and in giving guidance to lower courts . But in 1947 that was a
conclusion that had not been reached. On the other hand at the close of this
transitionalperiod a series ofcaseshadrevealed a Courtconsistently developing
a judgment style that gave doctrinal direction to the lower courts and the
profession .

Equity carne under consideration in these years in a manner that was to
prove a pattern in the third and latestperiod. In the period after 1975, when the
Courthad control over the litigation it will hear and decide upon, it would be an
expectation that the most controversial cases ofnation-wide importance make
up the docket. But already in this second, transitional period there is some
lessening of the wide range of equity matters that previously had come to this
second level of appeal . Is it the cost of appeals to the Court that was now the
deterrent, giving attractiveness to settlements? One might speculate at length .

49 S.C . 1949 (2nd sess .), c . 37, s. 3.
50 Supra, text to note 34 .



20011

	

The Reception ofEquity in the Supreme Court

	

643

However, with that apparent lessening, and in place of the former generality,
one issue seems to dominate' the concern of litigants . It -is not an issue in the
traditional areas of wills and the administration of estates, or of the `equitable
doctrines' associated with thatprocess of administration . Noris it the nature of
a trust (where trust is apposed to agency or third party contract), or of express
trust variation or termination, which in England after 1958 was to lead to so
many applications to court.

What happened in Canada after the War was the evident spread of equity
principles into non-traditional areas of law.s l On no less than eight reported
occasions in these twenty-five years the Court was asked to consider what
`conflict ofinterest and duty' means, in whatcircumstances a conflict ofinterest
and duty will arise, and in what manner the.prohibition against being in such a
conflict applies. The question was asked once within the context of the express
trust, and in the remaining seven instances with regard to other fiduciaries or
employees engaged in commercial and industrial activities .

There is also an interesting development in the Courtitself, to whichsome
reference has already been made . Thejudgment writing of Court members in
these `conflict' cases now reflects their interest in the concerns ofthe litigating
(and non-litigating) public at large, rather than solely the dispute of the
immediateparties . Moreover, the doctrinaldepth ofjudgmentsis afeatureofthe
SupremeCourtReportsthatpreviously -inequity cases atleast- washardly ever
seen. Thejudgments of the early years continue to be on the lean side, but the
gradual change becomes very evident. Alsothe Courtis nownoticeably willing
to discuss Canadian as well as English, case authority, and to develop its own
examination of equitable principles and doctrines . Indeed; there now occur in-
depth Canadian authorities that lend themselves to discussion. The practice of
referring only to English precedents, and then applying those precedents - with
their distinctly English doctrinal rationalizations - to the immediate litigation
facts, will only gradually fade throughout theperiod, but decline it does . So far
as equity at large is concerned, it was the singularity of English Chancery
thinking and expression, and Chancery's skills with equity learning, that held
things. back until the 1980s.

	

,
But, first, it is important to note that something else, closely related to

doctrinal consideration, was occurring . During this period there begins the
elucidation by the Court of thefundamental principles underlying commonlaw
concepts . Civilians often observe that in a non-codified jurisdiction it is the
names of eminent judges, both past and, present, that are discussed . Judges,
European civilians note, have names . Both academics and practitioners follow
this manner ofdiscussion ofthe law. Civilians onthe otherhandthink ofpersons

51 The commercial cases of the 1930s, largely concerning national corporations
engaged with transportation and primary products, made no reference to equitable
principles ordoctrine. Commercialcases throughout theCommonwealth rarely did sountil
the 1970s .
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in connection only with the great teachers and authorities oftime . Instances are
Ulpian and Sabinus of the Romanperiod, and Pothier, Mommsenand Girard of
the eighteenth and nineteenth centuries. These were the scholars who shaped
civil law doctrine in their time and inspired thelater codiîiers . Codification, the
binding statement of the law, occurred only in recent times; the first famous
codification was the French in 1804, and the second, the German, marking the
then recent unification of that country, took place as late as 1901 . Qu6bec did
not codify its transplanted pre-Revolution coutumede Paris until 1865 .

In the empirical andinductivecommonlaw system, however, thecourtroom
provides both the resolution of disputes and the crucible in which law is
fashioned. Even statute and regulation have to be judicially interpreted. In a
common law setting the members of afinal appeal courttoday have to be fully
cognizant that, while resolution of dispute is necessary, doctrinal knowledge,
clarity ofthought, andincisiveness of expression, complementing asense ofthe
practical, are vital. Case law is always, but especially in an appellate court,
essentiallytheinterplay ofpolicyandlegalprinciples .Neithercanbe subordinated
to the other. That is how the doctrine of the common law has grown and will
continue to grow .

(i) Unjust enrichment

It is at this point, as it seems to the writer, that Degleman v. Guaranty Trust
Companys2 comes into view .

The jurist on the Court at this time who has received the greatest acclaim
is Ivan Rand. He sat during theearly years ofthis period . He wasanintellectual,
and he also wrote well . Rand wasappointed in 1943 when Duff C.J . was in the
last months of his thirty-six year tenure as a member of the Court, and
consequently Rand was there during the last Privy Council years. Rand J.'s
contribution - and the present writer will emphasize restitution law - was the
input of a scholar, but a scholar who was in close touch with the practicalities
andpurpose of thejudicial work ofwhich he wasa part . When he left the Court
in 1959, he left behind judgments that were widely recognized as models of
clear factual analysis, economically expressed description ofthe relevant law,
and closely tied-in application of that law.

IvanRandpost-graduated in law at Harvard, andin 1954 he was well aware
of the Restatement of Contracts, published by the American Law Institute in
1932, the "monumental work"53 ofProfessor Samuel Williston, the celebrated
authority on the subject. Williston, as Rand J. pointed out, had expressly dealt
with the fact situation that occurred in Degleman . Ivan Rand would also have
been versed in the Restatement ofRestitution, published in 1937, and authored
by Professors Warren Seavey and Austin Scott . Both, like Williston, were

52 [19541 S.C.R. 725.
53 Ibid at 728 (S.C.R.) .
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professors at Harvard and among the academic elite of the day. Seavey was
noted for his expertise inagency and partnershiplaw, and also tortlaw, and Scott
in trust law and equity . Analysed by Seavey in the Restatement ofRestitution
werethe circumstances at law and in equity thatledto a quasi-contractual or an
equitable obligation to restoremoney, chattels or land to another, and the nature
of that liability . The equitable proprietary remedies - as the Restatement
presented them - of constructive trust, equitable lien, and subrogation were
rationalized by Scott. The rubric of `restitution', and the organizing principle
now given to it, namely, the prevention of `unjust enrichment', broke new
ground, and were way ahead of anyjudicial development of the common law
in jurisdictions beyond the United States of America.

InEngland, towhichCanadian courts ofthe 1950s continuedto look,therewas
no movementbeyond 'quasi-contract' as the basis ofrecovery . Andno scholar, let
alonethe courts, wouldhave conceivedofthe threeequitable concepts oftrust, lien,
and subrogation as Scott had done . LordWrightinthe House ofLords inthe_ 1943
spoke- enthusiastically of `restitution' and `unjust enrichment' . That was in the
celebrated Fibrosa case. Buthe was alone. None followed him.

Of course, with hindsight of subsequent events in all common law courts
it is not difficult to be dismissive of the opponents ofthe new thinking ofthose
days . One has to remember, however, that at that time there seemed to English
and Dominion courts no obvious merit in adopting broadprinciple as thetheme
of quasi-contract or of constructive trust . There is resistance even today from
those who would prefer an enumeration of `restitution' obligation situations,
built up by the courts from ground level, rather thanthe `vagueness' of `unjust
enrichment' beaming downfrom on high.ss Indeed, in the 1950s Qu6bec civil
law also was having problems with the principle of unjust enrichment. It was
questionable whether any such principle existed in the Civil Code of the
province and, even if it did, there was debate as to the meaning of `unjust
enrichment'. There is an inevitable gap between the statement of a general
abstract principle and its use to solve a particular and very practical dispute
before the court. And, for the purposes of an inductivejurisprudence, principle
that is too far ahead ofthe case decisions is simplyphilosophic. Once aprinciple
of `unjust enrichment' is accepted, therefore, the crucial element is the quality
of the link that the court provides. To state the principle andthen find as a fact
that it is met in the circumstances in dispute - achieves nothing for subsequent
courts . And especially is this important in the inductive environment of the
common law. Lord Wright's colleagues in the Lords were very well aware of
this .

54 Fibrosa SpolkaAkcyjna v. FairbairnLawson Combe BarbourLtd., [19431 A.C . 32 .
55 Common lawlawyersinstinctively feel thatbroad abstractions serve to summarize

the achievements ofthe past; they provide no sure footing for those progressinginto new
terrain in the future .
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The Degleman case marks the first time in the area of quasi-contract law
and possibly also of equity and trusts law - that the Court adopted reasons for
its decision that an English court would not have reached .

It arose out of the simplest fact pattern. An aunt promised hernephew that,
if he provided various household and car driving services for her, she would
leave him in her will a freehold house that she owned. The services were
rendered, but the aunt died intestate . The nephew soughtthe house on the basis
of part performance, and in the alternative quantum meruit. Both the lower
courts held that the services were not unequivocally referable to a contract
concerning the transfer of the real estate but that, since there was evidence
enough of a contract, that evidence took the case out of the Statute ofFrauds.
Thedefendant, whowas the unsuccessful appellantbelow, representing thenext
of kin, appealed to the Court. Rand J. for three members of the Court, and
Cartwright J . for four, agreed that no implied contract for payment for services
could be spelled out of facts constituting an unenforceable express contract
(there was no unequivocal reference to the contract concerning realty) . The
courts below were therefore wrong in their reasons for finding for the nephew .
However, RandJ . and Cartwright J. agreed that quantum meruit fell within "the
principles" of the Restatement ofthe Law ofContracts56 as an instance where
"the principle of restitution" is invoked "against what would otherwise be an
unjust enrichment of the defendant [estate] at the expense of the plaintiff."57
These were the words ofRand J . Both he and Cartwright J. explicitly adopted
the Restatement, though Cartwright J . also cited at length Lord Wright's words
in Fibrosa, themselves pretty clearly inspired by the Restatement. There is a
comment by Rand J . that any other result would be "inequitable", but there is
otherwise no reference to law or equity, or to obligation and remedy .5s The
principle of restitution, says Rand J., is untouched by the Statute ; it is a right,
says Cartwright J., "based, not on the contract, but on an obligation imposed by
law."59 And that is it.

It is evident that Rand J., giving the first judgment, took the lead in
introducing American scholarship, and the judgment is both comprehensive
and succinct. The essentials are there . If others want to know more, they can
consult the American Law Institute's work. This was very much the Ivan Rand
style .

56 The American Law Institute, 1932. In 1937 the Restatement ofRestitution was
released by the Institute. See, post, text to note 104 .

57 Supra note 52 at 728 .
58 This is interesting . A later generation in the Court was to describe 'unjust

enrichment' as an equitable principle, which in factdoctrinally it is not. This is an instance
where equity is used in the loose sense of fairness .

59 Supra note 52 at 734 .
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(ii) Conflict ofinterest andduty

The eight cases onconflict of interest and duty thatwerebroughtbefomthe
Court during the years 1949 to 1975 were concerned with personal gain made
by insiders of one kind or another.60 The plaintiff or plaintiffs in each instance
sought recovery of that gain . They wanted it for their own benefit or in a
combined activity for the benefit of themselves and the others in the particular
group. Thecasemade was in equity . Itwas saidtheprofit makerwasafiduciary,
and that acting within the scope of his particular,fiduciary task he had abused
his fiduciary duty .ofloyalty by acquiring an assetfor himself. The eighth case
was also concernedwithobtaining remedy for alleged improper gain, but action
wasbroughtatlaw on acontract ofemployment. An employer soughtto acquire
title to property that the employee hadbeen askedto investigate and hadended
up taking for himself from the third party.

There are two things about seven of the conflict cases that deserve notice
in the context of this paper. The first is that, while whether the defendant is a
fiduciary at all is an issue in'two of the cases -that is, Midcon Oil & GasLtd.
v. NewBritish Dominion Oil Co. Ltd.61 in 1958, and Canadian Aero Service
Ltd. v. O'Malley62 in 1973 - this group of cases is essentially about what
conflict of interest and duty means and at what point it cannot be said that the
gain made was associated with the fiduciary rolethedefendanthad . By the time
Hawrelakv. City ofEdmonton 63 hadbeendecided in March, 1975, itwas pretty
clear what questions the Court would be asking of the parties and the general
approach it would take on these issues . During the third (and present) period of
the Court's work these issues would not arise again. There are disputes over
matters of law concerning every aspect of equity's concept of the fiduciary
relationship, but the issues discussed here do not essentially occur again. The
Court had done its job.

Thesecondthing to notice is the manner in whichjudgments change during
this second group ofyears, from Zwickerv . Stanbury64 in 1953 to theHawrelak
decision . The leading judgments or thejudgment of the Court are now tending
to develop auniform style. First the facts as found and held to be pertinent are
set out, then the case law on the subject is brought into perspective (and argued,
when necessary), and finally that law is applied to the facts for the purpose of

60 Zwicker v . Stanbury, [1953] 2. S.C.R . 438, [1954] 1 D.L.R . 257; Crocker v,
Tornroos, [1957] S.C.R . ; Midcon Oil & Gas Ltd. v. New British Dominion Oil Co. Ltd.,
[1958] S.C.R . 3145 ; Crighton v . Roman, [1960] S.C.R . 858; Peso Silver Mines Ltd. v.
Cropper, [1966] S.C.R. 673; CanadianAero Service Ltd. v. O'Malley, [1974] S.C.R . 592;
Hawrelak v . City of Edmonton, [1976] S.C.R. 587. See also Pre-Cam Exploration &
DevelopmentLtd. v . McTavish, [1966] S.C.R. 551, concerning the terms ofan employment
contract .

61 Ibid.
62 Ibid . ,
63 Ibid. .
64 Ibid.
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a concluding decision and court order. Judgments are frequently long and the
law itself is considered and discussed in increasing depth. As notedpreviously,
precedent that is Canadian is nowunder discussion . The tour deforce is Laskin
C.J.'sjudgment forthe Courtin the CanadianAero Sen~ice case in 1973, which
has been hailedas a definitive exposition on the subjectofthe conflict ofinterest
and duty rule .

(iii) The applicability offiduciary obligation

Was the defendant a fiduciary vis-à-vis the plaintiff ? This is not so much
an issue in these cases because except in two instances, the Midcon Oil dispute
and CanadianAero, caselaw hadestablished that the particular defendants were
fiduciaries . These cases concerned express trustees, company directors, and
elected city officers . However, the defendants also included what we would
describe today as joint venturers, as well as the situation of the employee .

The Midcon Oil case in 1958, historically the second in the sequence of
seven, saw the Court divide 3 :2 on whether one of two corporate co-venturers
might go it alone during the subsistence of their relationship, and situate itself
to receive (and obtain) a considerable personal profit . Midcon Oil Ltd. signed
an agreement with NewBritish Dominion Oil Ltd. that together at adescribed
location they would test drill in searchofmineral wealth and, ifsuccessful, join
in the development and production . Mineral rights at the site had been granted
by the Alberta provincial authorities to a company that held in trust for New
British, andtheparties tothe agreementagreedthat theywould share the drilling
costs . Midcon would carry out the drilling, andNew British agreed to act as the
"operating party." Minerals discovered and produced, like the mineral leases
themselves, would be owned equally by the parties in undivided shares .
Considerable natural gas was discovered, so that thenextquestion washowbest
to market it. Theagreement said nothing about the costs of the sale ofproduct,
and did not ascribe duties to "the operator" as to marketing and sale . NewBritish
went ahead, formed with others a chemical fertilizer company that wouldbe a
substantial consumer of the gas, and assisted in the financing of this form of
product sale . It also purchased a significant shareholding in the new company.
Midcon, which on request of New British had formally agreed to each ofthese
movesunder the terms of the agreement with New British, nowsought - at the
price paid - half of the shares purchased by New British. The latter refused,
saying marketing and sale was not an element in the agreement, and that it had
been seeking simply to exploit its one-half interest .

Weretheparties in afiduciaryrelationship ? That wasthefirstquestion .The
trialjudgehad saidno,butthe provincial appeal courtby amajorityhad saidyes.

Locke J. for the majority in the Court considered they were not. They were
admittedly tenants in common as to the mineral leases and the product, and the
House of Lords had held that tenants in common are not fiduciaries . "If,
therefore, a fiduciary relationship existed between these parties, it resulted
eitherfrom the terms ofthe agreement, orfrom whatwas donepursuant to those
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terms:"65 He then turned to the agreement, analysed it clause by clause, and
foundthatit was specific as to the duties NewBritish assumed. It specified also
that no partnership or agency was intended. All thatNewBritish haddone was
exploitits ownone-halfownership interest inthe gas field,66 and it was entitled
in law and equity to do that . At this point Locke J. made reference to Regal
(Hastings) Ltd v. Gulliver67 in the HouseofLords, andLord Russell's words
that the gain must have been obtained "by reason and only by reason''of the
fiduciary position. Locke J. noted that the authorities concerning the required
conduct of those in "fiduciary capacities" hadbeen "examined at length' 68 in
that case, and concluded with that observation.

Rand J., for himself and Cartwright J. as the minority, stood backfrom the
agreement, and looked atthe `j oint venture' 69 as a whole. He saw risk assumed
in three activities, namely, test drilling, finding any or (if any) commercial
quantities of minerals, and locating a market for the product. NewBritish was
the "operator" by its choice and, as figures of intended gas supply to the
chemical fertilizer company showed, was binding Midcon's interest in the gas
producedas well as its own. Marketing and sale was an integral partwith drilling
and production, and the agreement had to be read in this light .

It is interestingthatLocke J. reasons from thebottomup, as itwere. Itis with
Kennedy v . De Trafford7O in the Lords holding that tenants in common are not
fiduciaries and the agreement terms then before him, that he attains his
conclusion .71 Rand J: makesatop down assessment . Theagreement fits into a
fiduciary whole. He does not define 'fiduciary' ; thatis not a feature ofcase law
before the late 1970s. But he illustrates from the case authorities in what
circumstances the relationship arises and the results it has. Butbetween the
bottom up and the top down, the question is who is right, andwhich judgment
bettermeets equity's requirement that parties actin `good conscience' towards
each other? Probably todayRandJ.'s approach bettercommends itself. We see
the moral imperatives of equitable principles more starkly today than most
people did in the 1950s.

By the time CanadianAero Service72 came before the Courtin 1973 -that
being the penultimate ofthe seven conflict cases-the moral imperatives were
already observable in Canadian jurisprudence. The case concerned two
employees . While working for the employer on a certain project they acquired
considerable knowledge of a foreign terrain, andhow abusiness opportunity

6s Supra note 60 at 323 (S.C.R.) .
66 Ibid at 327 (S.C.R.) .
67 [194211 All E.R. 378 .
68 Supra note 60 at 327 .
69 Ibid at 339 (S .C.R .) .
70 [18971 A.C . 180 .
71 Supra note 60 at 323 .
72 Ibid.
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might be pursued there. However, believing - as it was alleged - that the
Canadiangovernment would notaccept the employer's bid for the opportunity,
they resigned, and forming their own company made a bid of their own. They
were successful . Thereupon the employer claimed that this was an unlawful
gain that they must surrender . The trial judge concluded that they were
fiduciaries because,though under acontractofemployment, theyweremanaging
personnel . However, he held that they had not conspired against the employer,
and that on resigning their employment they took no confidential information
ofthe employer with them, or did they use any such information forthemselves .
The Ontario Court ofAppeal, on the other hand, was of the opinion that the two
employees were not fiduciaries . It upheld the lower court because neither
defendant's contractofemploymentbarredhim from beingin post-employment
competition with the employer. They had taken no information that was the
property oftheplaintiff, and they had enticednocustomer oftheemployer away
from the employer.

LaskinC.J. forthe Supreme Courtadopted anEnglishcorporate law text73 to
the effect that senior corporate personnel, like directors, are subject to fiduciary
duties . The defendants were `top management'. This matter was not to be decided
on the basis oftheir contracts ofemployment ; although subject to supervision they
were "charged . . . with initiatives and with responsibilities far removed from the
obedient role of servants ."74 From these seven decisions, and in particular
CanadianAero Service, emerges the essential duty ofa fiduciary as being loyalty,
which means the avoidance ofconflict of interest and duty and an accounting (or
surrender of the unjust enrichment) if gain is acquired in breach of that loyalty
obligation . The avoidance of conflict and the obligation to surrender gain is
described in the context of corporate directors and senior management as "the
pervasiveness ofa strict ethic" 75 There is also reference to goodfaith as being a
fiduciaryduty,76 buttoday we would probably say that good faith, like the duty to
be prudent, is an obligation of the fiduciary, though not peculiar to that status .

(iv) Determining the parameters of the relationship

The scope offiduciary relationship is a more difficult notion to explain . No
less than four of the seven cases in this second period turned on this issue, and
in reading the sequence of these cases one has the distinct impression that the
Court has broadened its thinking about scope as it has reached the conclusion
that this is an "ethic" the application of which to the instant facts should be
"strict" .

73 Gower, L.C.B ., Principles ofModern Company Law, 3rd ed., (Sweet & Maxwell;
London, 1969) at 518 .

74 Supra note 60 at 606.
75 Ibid. at 607 .
76 Ibid. at 610 .



2001]

	

The Reception ofEquity in the Supreme Court

	

65 1

In Crockerv.Tornroos77 in 1957 the question concerned to what extent, if
at all, the settlor of a testamentary trust had foregone the protection of the
conflict rule . There are two aspects to the issue of the scope of the fiduciary
relationship . One concerns the extent or scope of the conflict situation giving
rise to the equitable duty to surrender gain, and the other how far (if at all) the
creator of the fiduciary relationship, e.g ., a settlor or testator, has permitted
conflict - and consequent gain - to occur. Crocker involved the second ofthose
two aspects.

As with all fiduciary duties, such as acting impartially as between
beneficiaries andnotdelegatingone's duties, the creatorofafiduciaryrelationship
can always provide that therelationship shall not apply or apply only to a limited
degree . Crockerwas one of three associates in an operating company. Each of
the three associates held an equal number of issued shares in the company, and
under the articles of the company each had a first option to purchase shares
offered for sale. Tornroos, an associate, died and appointed his colleague,
Crocker, as a testamentary co-trustee of the deceased's shares in the company.
On the death of the third associate the shares of that associate were put up for
sale . Crocker exercised his power in the articles to purchase those shares for
himself. Subsequently his co-trustee, the widow, challenged this sale, arguing
that, though a trustee of the deceased's shares and a fiduciary towards the trust
beneficiaries, he had "failed to exercise the [estate's] right ofpre-emption"?$
No fraud was alleged, butit was arguedthatby his.conduct hehad put the estate
shares into a minority position, with himself as the majority shareholder . The
appeal court belowreversed the trial court and held for the estate .

TheCourt unanimously reversed the appeal court. The estate had no power
to purchase the shares for itself, and - as the law thenstood- itwas ofthe opinion
that the court would have had no jurisdiction to confer that power upon the
trustees . Moreover, knowing ofthe articles, the testator was clearly content that
his estate shouldbe aminority shareholder. Norcould Crocker as trustee sell to
himself any purchase rights the estate had. In fact the articles gave him a pre-
emptive right, and the estate having no power to buy was not in a competitive
position .

But had he no obligation as trustee, one asks, to seek the advice and
direction of the court? Could he as trustee assume that the then inherent power
of the court to vary trust terms wouldnot be exercised in the circumstances in
favour of the trust being empowered to buy? Was it even relevant to the issue
of his ownpurchase that without court assistance the trust could notbuy? Was
the testator's intentioninappointingCrocker trusteeto be construedas intending
alsoto submitthe trust to a possibleminority position andto its fate atCrocker's
majority shareholding call? Washis rightoffirst option somethingthatCrocker

77 Supra note 60 .
78 Ibid. at 153 .
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shouldhaveconsideredbefore acceptingthe trusteeship? None ofthesequestions
was put in KellockC.J .'s judgment for the Court.

In Peso SilverMinesv. Cropper79 in 1966 an offer of a mineral claim was
made to several persons andentities . The latter included a miningcompany, and
the claim was physically adjacent to the company's existing holdings . The
company's geologist advised the person who owned the claim to offer it to the
company, and thiswasdone. However, the boarddecided that, given its existing
commitments, it had not the means to take advantage of the offer. Cropper
attended the board meeting as a director, and took part in the board discussion
and decision . Later he was approached by the same consulting geologist to
become an associate with others in ajoint venture to acquire and develop the
claim. He did so, andgained significantly.The appealcourtbelow dismissedthe
claim of Peso Silver to have an accounting of this gain, and the Court itself
dismissedthefurtherappeal. Thereasonwas simple . Thedirectoras aparticipant
in the board consideration of the offer had taken part in that discussion and
decision with good faith, i.e., integrity, and thereafter his agreementwith others
acting entirely independently was outside the fiduciary relationship . Cropper's
gain, as Cartwright J. said for the Court, 80 quoting from Regal (Hastings), was
not "by reason of and in the course of his execution of' his directorship .

It is very doubtful that this would have been the decision of the Canadian
Aero Court. The directorship remained in being. One is reminded of Lord
Eldon's commenton the strictness of the conflict rule that prevents a fiduciary
from even being in a conflict situation, regardless of whether he gains thereby.
Who, said Eldon, can know the true mind of a person in such a position? A
fiduciary whoknows thathe can laterpursue his ownadvantage in this waymay
make his own silent decisions as to how he will `play his hand' at a board
meeting.

Inthe Hawrelakcase theCourt, as inMidcon Oil, againdivided 3:2.Hawrelak
becameacitymayorin October, 1963, and inMarch, 1964, the company of which
Hawrelak was a forty per cent shareholder contracted with the city to sell certain
lands to the city. Later for development purposes the city formally replotted land
in the area, including the land by then acquired from the company. Hawrelak was
relievedofhis officebecauseofthis sale,andthecitythensought torecoverthe gain
he had made on selling his shareholding in the company. Both lower courts held
that he was in breach in selling to the city while mayor.

That decision was now reversed by the Court.8l This company mayhave
formally contracted during the mayoralty, but it was before Hawrelak was
elected mayor that the city's decision to purchase the company's land had been
made, and the price it would pay per acre hadbeen agreed with the company at
that time . There may have been debate in council during the mayoralty period
concerning the manner in which the adjacent lands intended for replotting and

79 Supra note 60.
80 Ibid at 8.
81 Supra note 60.
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development might be acquired by the city, but again the intention to acquire
and to replothadbeentaken before October, 1963 . AndHawrelakhadnot voted
when a formal motion to replot was taken in 1964;_ no one alleged he had
attempted toinfluence thevote . Applying Regal (Hastings) and the test whether
gain hadbeen made "by reason and only byreason of the holding ofafiduciary
office, Spence J. for the majority emphasized that Hawrelakhadmade noprofit
as a consequence of anything done or omitted by him while holding office.
Indeed, the company sold to the city at a price well below market; Hawrelak
made no profit anyway . Here is another insight into the scope of fiduciary
relationship . The acts and omissions impugned musthaveoccurred during the
period ofthe relationship ; prior acts andomissions (when they are legitimate)
that independently produce results during a later relationship are irrelevant .

When the close of the 1949 -1975 period came, it was evident loyalty was
strictly required of thefiduciary . Thatmeant, it was confirmed, surrendering to
the beneficiary of the relationship personal gain that was not pre-approved by
the beneficiary, and the gain had to have been made by the fiduciary while
engaged in a role or task intended to benefit solely the beneficiary. As to the
scope of the fiduciary relationship, that issue is mostly a question of fact, but
conduct that is proper when it occurred does not require the surrender oflater
and consequential gain simply because the gainwas receivedwhen the recipient
had later become a fiduciary . It is the conduct with which equity is concerned,
notthe time ofreceipt. In the language ofunjustenrichment it is the conduct that
creates the injustice . It is similar as to conduct that occurs while the fiduciary
relationship isin being, but the conduct takes place in circumstances that are
beyondthereachofthatrelationship . Forinstance, the fiduciaryis aninvestment
agent handling the beneficiary's stock portfolio, and he purchases the
beneficiary's used car for a price that the beneficiary later regrets. On the other
hand the fiduciary relationship may endure beyond the termination date of the
agency or office-holding that gave rise to that relationship . Even if it does not
so continue, conduct during the time of the agency or office-holding that was
the cause of the gain that came to the agent or officer, though only after that
position had ended, remains indefinitely the conduct of a fiduciary . The
obligation to surrender the gain continues as a result.

The strictness ofthe conflict ruleis reflectedinthe factthat awell-meaning
fiduciary dealing with the beneficiary's property for the beneficiary's benefit,
butmaking anunauthorized gainforhimself, such as an undisclosedcommission,
commits breach.82 And full disclosure is vital if a fiduciary dealing with the
fiduciary property seeks to rely even upon a formal deed of release thatwas
given by the beneficiary.83

82 Zwickerv. Stanbury, supra note 60. `Profiting' does not mean only the margin of
gainfollowingawell-intentioned acquisitionforvalueofthebeneficiary's capital . It means
surrendering to the beneficiary the capital also .

83 Crighton v. Roman, supra note 60 .
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(v) Conflict and the employee

Nevertheless, though there were judgments from Rand, Cartwright and
Spence JJ. in this group of seven decisions, it is Laskin C.J . in CanadianAero
Service 84 who gives doctrinal depth, sweep and topicality to the principles
governing conflict of interest and duty . The terseness of Rand J. and the blend
of learning and clear decision-making that is Cartwright J., give way to the
comprehensiveness and scholarship, yet the directness, ofLaskin J. It was not
always so with Laskin ; there are judgments in the writer's opinion that are so
dense that the expression of thought tends towards the convoluted and the
abstruse . Sentence structure is sometimes over complex; the number of
subordinate clauses and an apparent lack of ease in tying them all togetherhave
a tendency almost to overwhelm the reader . Academic law authorship is not
perhaps the ideal earlier experiencefor a futurejudgmentwriter in an appellate
court . But at his best, as in the writer's view he was in CanadianAero Service,
Bora Laskin was unsurpassed.

Laskin J., as he then was, took the conflict ofinterest and duty rule and put
it into aperspective, not only of Canadian, butofCommonwealth andU.S . case
law. As well he gave the equitable principles a timelessness by stressing that
they have to be understood and also applied against the background of
contemporary policy, values andpractices. He develops the `top down' approach
that Rand J. had used in his Midcon Oil dissent in 1958 . Like Rand J., but in
greater detail, he demonstrates how a `top down' application of equitable
principles does not result in all conduct being seen as a facet ofconflict . What
is required is a careful assessment ofthefactual scopeofthe particular fiduciary
obligation.

The circumstances of Canadian Aero Service encouraged an examination
ofhowthe `top down' application works. Itwas argued forthe two management
personnelthatfiduciary rules shouldnotbe applied to employees (thisargument
had succeeded in the appeal court below) and, if those rules could be invoked,
that they did not apply to fiduciaries whotook from their employ nothing that
was the employer's and simply brought their personal skills to bear on
information that was available to any member ofthe public whowent in search
of it. Even though the costs of securing the particular information had been
borne by the employer, the employees had not benefited by reason ofand while
acting in their employment . They benefited only later and because oftheir own
acumen . Laskin J. countered with three observations . (1) What had been
acquired was amaturing business opportunity; (2) the source ofthis opportunity
lay, not in the defendants' own initiative, but in their employment ; and (3)
resignation from the employment facilitated the personal acquisition of the
opportunity . Thedescription ofproperty, notin thetraditional mannerbut in the
contemporary mould as `corporate opportunity', is a crucial element in Laskin
J.'s broadening of the description of the rule .

84 Supra note 60.
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Then he widens out with the `top down' theme of the inclusion of an
equitableprinciple concemedfromagetoagewith `conscience' .Regal (Hastings)
and the law, `by reason and only by reason,' are presented against a different
backdrop . "In this, as in other branches ofthe law," he says, "new factsituations
may require a reformulation of existing principle to,maintain its vigour in the
new setting."85 He points to recent decisions that "indicate . . . an updating of
the_equitable principle whose roots lie in the general standards . . . loyalty, good
faith and avoidance of a conflict of interest and duty."86 And as to the
defendants' argument restricting the scope ofthe fiduciary relationship, he has
this to say, summing up the new panorama, ". . . in this developing branch ofthe
law, the particular facts may determine the shape of the principle of decision
without setting fixed limits" .87 Facts; shape, no fixed limits - the conception of
equity is almost Hardwicke, before the capable pedestrianism of Eldon took
hold in the early 1800s.88 .

The natural question at this point is what is the link between axiom and
judicial application? Howare the courts to move from statement ofprinciple to
particular circumstances and the application ofthe principle? Thatis one of the
most troubling problems, because without a well-charted linkthe courtis really
exposed to the perils of subjective values and preconceptions. And one peril is .
unpredictability of outcome. It is possible that such values and preconceptions
not only determine the principle's application, but lead at the opening of the
judgment to a formulation of principle that is weighted towards how it is then
to be applied. This is the `bottom up' process again. Speaking of directors and
senior management, Laskin Ç:J . said in response to the concern about
unpredictability that the conduct of such persons "must be tested in each case
by many factors which it would be reckless to attempt to enumerate
exhaustively."89

The factors he selected were (1) the nature ofthe office held, (2) the nature
ofthe corporate opportunity, its ripeness, how specific it is, and the defendant's
relation to it, (3) the amount ofknowledge possessed by the defendant, (4) the
circumstancesinwhich the knowledge wasobtained, andwhethertheknowledge
was special or even private, (5) the time between termination of the office and
the alleged breach of the fiduciary obligation, if the claimed breach occurred
later, and (6) the circumstances and manner in which that termination took
place.

85 ibid at 609.
86 Ibid at 610.
$7 Ibid. at 619.
ss Of Lord Hardwicke (Lord Chancellor, 1737-1757) it has been said - Fourteen

English Judges,F.E. Smith, FirstEarl ofBirkenhead, (Cassell,London, 1926), at 158 - that
"his restatement of the basic principles of equity harmoniz[ed] the precedents with the
philosophic notions of his age" .

89 Supra note 60 at 620.



656
	

LA REVUEDU BARREAU CANADIEN

	

[VO1.80

This must be the right approach to linking principle and application . With
regardto alleged conflict ofinterestand duty, each set ofcircumstances calls for
its own pre-determined set of questions . Only when at trial level the questions
are formulated in this way, can the court turn to the evidence with any sense
thereafter that its thinking and decision are capable of being assessed on any
appeal as being objective in character.

CanadianAero Service was an appropriate precursor of the third and final
stage of the Court's development . It tackled the equity issues doctrinally and
with an originality ofthought and presentation. The character ofthe judgment
ofthe Court on this occasion was to prove the harbinger of things to come . This
style ofjudgment, as it seems to thewriter, wouldbecome very much the pattern
of an age where the Court rules on disputes whose issues are of national
importance. In these circumstances the Court must respond to the gravity that
its own determination has attached to the matter under appeal . This - the style
of Canadian Aero - is the style for an age that decides what it will hear and what
it will not.

V . The Modern Era -Control ofthe Docket (1975 -the present)9o

Bora Laskin, the former well-known University ofToronto law professor, and
Pierre Elliot Trudeau were the makers of the modern Court . When in 1970 the
federal government under Prime Minister Trudeau invited Laskin from the
Ontario Court of Appeal to a seat on the Supreme Court, the Cabinet must
already have been aware that Laskin shared Trudeau's view of the role the
Supreme Court of Canada should play in Canada. Trudeau - ever anxious to fit
Quebec and the English speaking provinces into an accepted, workable whole
- was ofcourse drawn very much to the key constitutional position ofthe United
States Supreme Court . When in 1973 on the retirement of Fauteux C.J . Mr .
JusticeLaskinas themostjuniorjudge on the Court was invited tobecome Chief
Justice of Canada, there could be no doubt . Two years later things began to
move . Laskin securedfor his Court the hallmarkofafinal appellatecourt. Itnow
had control over thecases it would hear . 91 Atthatmoment the Court came ofage,

90 Where the Charter of Rights and Freedoms applies, namely, regulating the
relations between government and private persons, the period from 1982 - the year of its
adoption - to the present is unquestionably a fourth epoch . But the Charter has no
application to relations between private persons and therefore no application to such
persons' obligatory, remedial, and proprietary rights or duties. Consequently ithas had no
apparent impact upon the law ofequity, including trust law . What the Charter may well
have done, however, is to maketheCourt, fresh from Charter litigation and interpretation,
much more atease withtheformulation oradoption ofgeneral orabstract principleand also
with the phenomenon of policy, when considering private law, including equity, issues .

91 S.C . 1974-75-76, c . 18, proclaimed in force January 27, 1975 . It is the Court that
gives leave to appeal civil cases, but there is power also in the provincial courts ofappeal
and in the Federal Court ofAppeal to do so, though these courts rarely grant such leave .
See Hogg, Constitutional Law of Canada, (Carswell : Toronto, loose-leaf edition), ch.
8.5(b) .
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as it were, and in 1982, with Trudeau's repatriation_of the Constitution and the
adoptionoftheCharter ofRights andFreedomsthathis governmentintroducedand
sawthrough to constitutional enactment, the.Court enteredinto the inheritance of
status and position that ithas today. It is nowacourt indisputably attheverycentre
ofCanadianpolitical,,social, economic andlegallife . AndunliketheU.S . Supreme
Courtit is thefinalappellatecourtforprovincial (or state) law as well asfederallaw.
Its members are known, and so far as their position allows they regularly speak
across the country. The Court's decisions on so manyissuesarenowfrontpage and
television news from St. John's to Victoria ..

What effect has this profound change meant for equity in the Court? With
the Court able to determine what matters it would hear, and constitutional
matters pressing, one might have been forgiven in 1975 for supposing that
private law, and especially equity, would now rarely reach this elevated level .
Even before 1982, however, it was evidentthat thismore pessimistic assessment
wasnot going to materialize. Private law quickly provedto havenationalissues
of its own.

Equity too was front page news . More than oneofits doctrines proved as
early as 1973 to be at the centre of a societal flashpoint. In Murdoch v .
Murdoch92 the majority members were of the opinion that the rights of the
spouse whocontributed financially to the purchase ofproperty whose title was
taken in the name of the other was a matter not of contractbut oftrust law. The
question was apropertyissue, andwhetherornot-andifsoinwhatcircumstances
- a resulting trust arose in favour of the non-titled spouse . It was a matter of
acquiring aproperty interest and,as thelaw stood, thatwas a matterofintention,
said the majority . This was clear, the majority members said, from Pettitt v .
Pettit93 and Gissing v. Gissing94 in 1970 in the House ofLords. The spouse
with title could be said to hold on a resulting trust for the other if prior to
obtaining title it hadbeen their intention that the.spouse with legal title should
hold subjectto a beneficial interest in each of them or as agreed betweenthem.
If there was no evidence of such, agreement - of such, intention - then the
beneficial interest vested solely in the spouse whotooktitle. In the case before
the Court, concluded the majority, there was no evidence of agreement (of
intention) .

Observing how close but how far away was the possibility of achieving
"equitable sharing"95 by means of a resulting trust, and what might well be
achieved with unjust enrichment liability along the lines ofthe Degleman case,
Laskin J. dissented . He did not dispute thattrustlaw could be applied. However,
he concluded that it "is unnecessary to bend or adapt [thenatureofthenon-titled
spouse's contribution] to the desired end [of a resulting trust] because the

92 [197511 S.C.R . 423 .
93 [19751 A.C . 777 .
94 [19711 A.C . 886.
95 Supra note 60 at 451 .
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constructive trust more easily serves the purpose."96 In just two pages of
judgment on the subject of a constructive trust that would bring relief - about
which the majority had said nothing - he thereby contributed to an impassioned
public reaction .

TheCourt'sdecision met hostility among womenfrom coast to coast. There
was a storm ofprotest . Forover ten years the tension overthis matter ofproperty
division on marriagebreakdown hadbeenbuilding,butapparently tornbetween
opposing factions the legislatures across the country had done nothing . And
now the Courthad simply notedthe trialjudge's finding that"whatthe appellant
had done, while living with the respondent, was the work done by any ranch
wife."97 Like married women throughout common law Canadain the throes of
divorce, Ginger Murdoch therefore got nothing of the farm lands and the
improvements . Itwas to heras iftheMarried Women's Property Acts, the acme
of reform, had been passed yesterday . 98

Looking back from today's vantage point at the achievement within six
years ofthis decision ofthe changes for which women then contended, changes
that occurred in thelegislatures andthe Court, one can appreciate thata solution
through traditional trust law was not as easy a proposition as was popularly
thought in 1973 . The resulting trust is not a vehicle for equitable distribution .
Apart from those resulting trusts that arise `automatically' on the failure of an
express trust either to take effect or to expend upon its objects all the trust
property, the resulting trust is a creature ofintention . 99 Was it intended when
title was taken in the name of A that B should have an equitable proprietary
interest in the property? So far as the constructive trust is concerned, all
Commonwealth opinion adhered to the view that trust obligation is imposed,
i.e., regardless of intent, only in a few, long recognized specific situations of
fraud. That was the constructive trust . It was not for the courts on their say-so
to take from a person the property rights vested in that person .

Of course, if that was the accepted Commonwealth - and Canadian -
position, there was another side to this matter . There was avariety ofassociated
remedy issues in 1973 that called for answers . Where does the line lie between
implying an intent, as the court can do, that the non-titled spouse should have
abeneficial interest, andimposing the obligation upon the title holder to suffer
such an interest in the non-titled spouse? Was there indeed any reason why the
Court should not adopt the `remedial' constructive trust if the courts in the
United States had already done so? Has equity never intervened to take
beneficial title - property enjoyment - from one and put it in another? Scholars
will say that equity has done that down the centuries . Was that not the way in

96 Ibid. at 455 .
97 Ibid. at 436 .
98 These Acts, first enactedin the Commonwealth in England in 1870and 1882, gave

marriedwomen the legal authority to own property in their own right . Formerly a husband
held title to, and managed, his wife's property during the subsistence of the marriage .

99 See Waters, op . cit. ch . 10.
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which the earliest form of the trust itself came into being? And did the
Degleman concept of unjust enrichment have any application here, or was that
liability only existent in cases of fraud, mistake, breach of contract, and cases
where property right wasotherwise in, or as a result oftransaction shouldhave
come'to, the plaintiff? Was `unjust enrichment' only inpersonam liability, the
form it took in Degleman?Wasit `unconscionable' conduct for atitled spouse
to deny to the other on atermination oftheir marriage any recognition ofpost-
marriage andpre-breakdown contribution,whetherby wayofmaterialresources
orofservices ?Isproprietaryestoppel anavailableremedyinthese circumstances
? Oris the `unconscionability', doctrine only concerned withasingle transaction
whichwas unconscionably procured, by one at the expense of the other ? If it
is, need it be limited in this way

However, atthe end of the day, after all thesequestions are posed, says the
1973 traditionalist, the issue is equitable division between the owner and
another ofproperty ownedby one, whomaybe - and usually is - withoutfraud
orfault. To accept intervening services after acquisition of title raises an issue
ofquantummeruit, notproprietary interest . Indeed,Degleman mightreasonàbly
be understood as underlining this .

The legal scene for equity and trust lawyers in the 1970s afterMurdoch
could not have been more active . Then there was Rathwell v . Rathwell,00 in
1978, when the dissent ofonebecame the dissent of three . Spence J. appeared
tohavechanged his mindfrom the Murdochdecision . Andfinally camePettkus
v . Becker1o1 in 1980, two years after the provinces in 1977 and 1978 finally
moved to make the discretionary equitable division of property statutory .

So in commencing his comments on the third.stage of the Court's life, the
present writer is forcibly reminded ofthe words ofLordMillett, adistinguished
Chancery lawyerandmemberofthe House ofLords, to whom equityscholarship
owes much. Writing in October, 1999, aforeword to the thirtieth edition of
Snell's Equity, he said

` . . .equity is on the march again. After long years of slumber during the post-war
period, fitfully broken by Lord Denning and the interest which he revived in
promissory and proprietary estoppel, it is now fully awake. Indeed it is rampant. It
has broken through thetraditionalbarriers which would confine its operations to the
home and family and entered the business world. It brings with it obligations of
loyalty, confidence and good faith, obligations higher than those imposed by the
common law, which is satisfied with honesty, careful conduct and keeping one's
promises . The exposure of the commercial world to equitable concepts is bringing
a host of problems with which we are only now beginning to grapple .
Courts in Canada, Australia and New Zealand have been busy developing general
principles, of unconscionability and unjust enrichment to the point where they may
come toreplace olderdoctrines suchas detrimentalreliance or -undueinfluence. New
uses have been found for the constructive trust, sometimes as a pseudonym for

100 [197812 S.C.R . 436.
101

	

[198012 S.C.R . 834.
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proprietary relief, sometimes as an institution in its own right, sometimes merely to
justify the granting of a personal remedy . There is new interest in equitable
compensation. . . There is constant pressure to adapt equitable principles to a
changing world."102

Some sign of what was coming in Canada was observable between 1949 and
1975 when the series ofappellants came to the Court seeking remedyforbreach
of the fiduciary obligation of loyalty. Prior to Canadian Aero Service, and
indeed after it with the Hawrelak case, there really was not too much dispute
about the existence ofthat obligation. The 1942 decision of the HouseofLords
in Regal (Hastings) wascited andquoted from by every plaintiff in those years,
and thereafter the contention was made that the fiduciary's gain occurred "by
reason and only by reason" of the opportunity offered by the fiduciary role.
Equity in other words was essentially of interest as the provider of a more
rewarding remedy. Remedy was the attraction, as Lord Millett has observed of
the litigation scene since that time. Proprietary relief was available in equity,
and the burden of proof was upon the defendant fiduciary. Moreover, the
defendant had to show that he had not breached a yet higher standard of
behaviour than law requires .

Since 1975 and the controlled docket two issues, each arising out of
plaintiffs' search for better remedy, have consumed much of the Court's time
and energies . The third is a byproduct of these two. The first, to which Lord
Millett refers, is the constructive trust . This notion has been taken in Canada
from ahumble origin ofrelatively little significance to first rank prominence as
a proprietary remedy available today provided only an open ended `good
conscience' liability is established. The second is the fiduciary relationship .
This too is a centuries old idea, but obligation arising out of `trust and
confidence' has had considerable attraction as a generator of more powerful
remedy. Againas Lord Millett observes, "loyalty, confidence andgood faith"
have hadgreater appeal as the requiredstandardsofconduct. Thecommon law's
satisfaction with honesty, being careful, and keeping one's bargain is not
enough . During the last thirty years fiduciary obligation has transformed the
character of private law litigation .

The third issue has arisen largely as a consequence of the previous two
issues . In more recent years the Court has considered the relationship between
lawand equity . This topic is an old argument that came out ofthe amalgamation
ofcourts oflawand equityin the lastquarter ofthe nineteenth century. Wasthis
a doctrinal 'fusion', or do the liabilities andremedies ofequity continue to make
up a body of law, albeit largely dispersed throughout the doctrines of private
law, that is distinct from the liabilities and remedies ofthe commonlaw ?Sofar
as tort and equity are concerned, there was opinion in the Court in 1991 that it
is now one body of law, and should be rationalized as such. The law of
involuntary obligation within private law would be one cloth.

102 Lord Millett, then ajudge ofthe Court of Appeal, had developed his own views
in a lecture given in the University of London, England, in 1995 . See `Equity - the Road
Ahead', (1995/6) 6 King's College L.J . 1.
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Much has been written on each of these issues, and it is not the present
purposeto retracethedescriptive andanalytical steps that thatwritinghas taken.
On this occasion the opportunity arises to obtain a perspective through a
comparative Commonwealth and American study as to the doctrines created, to
assess where we are now, and to suggest where the future of equity principles
may lead.

(1) The constructive trust

In his forewordio 3 Lord Millett refers to today's "new uses" for the
constructive trust . "Sometimes" it is "a pseudonym for proprietary relief,
sometimes . . . an institution in its ownright", and sometimes it merely "justifies
the granting of a personal remedy". This neatly sums up the situation .

In Canada the term, constructive trust, is used contemporaneously in the
first sense and the lasv sense, and Canadian case law also makes use of the
categories of the institutional sense. Perhaps the Courthas not spelt this out as
clearly as it might, butitis importantto realise thatmuch ofthe confusionin this
area - especiallybetweeninstitution (or substance) and remedy - arises fromthe
use of the term in different senses. Lord Millett brings this out. We have
constantly fallen back on the term to explain different legal phenomena.

Let us reverse things, and look first at the types ofrelief that are available
if liability is proven . Then we will turn to liability, i.e ., to obligation, whose
breach gives rise to relief.

(i) Mode ofmaking good - property restitution or compensating restoration

Proprietary relief means that when liability has been established remedy
takes the form of giving the injured party specific property . This processmay
restore to the injured party property that once was his, that ought to have been
his, orto which in thecircumstanceshe has a betterclaimthan theinjuringparty.
Awoman may be claiming the return of property which, in breach of a power
of attorney she granted, her husband hadtransferredinto his ownname . That is
specific property that once was hers . Secondly, a company's agent - instructed
to buy certain goods for the principal - purchases in his own name, and
undertakes to surrender title when some grievance that he has against the
principal is settled. That is specific property that ought to be the company's
property . Thirdly, ajoint venturer accepts abribe from athird party supplier for
ordering that supplier's materials. These materials are to be employed in the
joint venture project. The bribe is property to which his co-venturers have a
better claim than he does .
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Proprietary reliefmaybe the choice ofthe injured party. The party has this
choice when the legal system, e.g ., English law, requires the wrongdoer to
account. Like any other trust beneficiary, the injured party may take either
compensation or the specific trust property (or its traceable form) . On the other
hand the legal system, e.g . common law Canada, may leave the choice of
remedy to the court.

Personal remedy is compensatory . Its disadvantage lies in the insolvency
or bankruptcy of the wrongdoer. The claimant ranks with the unsecured
creditors, whereas with a proprietary remedy the claimant has priority over all
the creditors with regard to the asset claimed . The claimant has this priority
because by definition the property in question is not part of the debtor's assets .

(ii) Liability (or obligation) to make good

The traditional approach is that liability giving rise to proprietary or
personal relieffor the injuredparty is fraud, which in equity means an intention
to deprive another of the property entitlement of that other . Over the centuries
what seems effectively to have become a closed list of situations has been and
still is recognized as giving rise to this liability . Presumably the usual common
lawprocess ofextension by analogy can takeplace, but it appears that that would
very rarely be possible . These situations comprise the circumstances of taking
advantage of statutory provisions or ofabusing a concept such as joint tenancy
affecting property ownership, orbreach offiduciary obligation . Thedescription
has been extended to holding title as vendor between contract and closing, and
holding the balance of proceeds as a paid-up mortgagee following foreclosure
and sale . Thejoint tenant whomurders his co-tenant must submit to an imposed
severance of the tenancy . English law nowadds another. Denial by one party of
the share of another, following the formation of an express or implied common
intention to acquire an asset in the name ofthe one for the benefit, as agreed, of
each .

However, liability in some common law jurisdictions has been held to be
capable ofbeing subsumed under one general or umbrella principle . The U.S .
RestatententofRestitution in 1937 104 adopted `unjust enrichment', thus paving
the way for courts in all U.S . jurisdictions . Andthe Supreme Court of Canada
adopted this same umbrella principle in 1980. In 1985 the Australian High
Court105 concluded that the principle was `unconscionability', a conclusion
which reflected the decision that the umbrella must be broader than `unjust
enrichment' . A fiduciary who, while engaged in his fiduciary task, accepts a
bribe or other property inducement from a third party is an example of this

1oa

	

Supra note 56 .
105 Muschinski v. Dodds, (1985), 160 C.L.R. 583, applied in Baumgartner v .

Baumgartner, (1987), 164 C.L.R . 137. Both these cases involved property issues on
cohabitation or marriage breakdown.
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broader reach. The beneficiary has suffered no deprivation, but is entitled to
seek relieffor the breach . TheSupreme Court ofCanada revisitedthis issue in
1997 whenthe majorityconcludedforthe Court that,though `unjustenrichment'
- an enrichment, acorresponding deprivation, and alack oflegaljustificationfor
the enrichment - covers most forms ofwrongdoing giving rise to this liability,
itdoes notcoverallforms. TheÇourtadopted a newumbrellaprinciple, namely,
`good conscience', and applied that principle to the facts before the Court.10 s
In Canadawehave thus far apparently acceptedthe `justice andgood conscience'
principle that Lord Denning originally put forward in England in Hussey v.
Palmer in 1972 .107

The three meanings of `constructive trust'

The first meaning of the term connotes a personal (as opposed to a
proprietary) liability . Traditionalconstructive trustthinkingsees theconstructive
trustee, like any trustee, as subject to the personal action to account . As a
fiduciary the constructive trustee must also surrender specific property he is
withholding from the beneficiary, or improper gain that remains in his name.
The rulein theEnglish case ofBarnes v. Addy,l08 which is received in the case -
law of each common law Canadian jurisdiction,109 applies not only to third
party interference with express,trusts, but with any fiduciary relationship. The
rule defines the liability of the third party who `knowingly receives' trust or
fiduciary property made available to him as a result of a breach of trust by the
trustee or fiduciary, or who `knowingly assists' in a breach of trust by the
appointedtrustee orfiduciary . `Knowingreceipt' bythe thirdparty is categorized
in Canada as unjust enrichment andaproprietary remedy maybe given against
this third party.110 however, if thethird party has received no property, but has
assisted only, he is still personally liable with the trustee or other fiduciary for
the breach . Thoughthe remedy againsthim is in personam (he has no fiduciary
property with which to account), nevertheless because of his co-liability he is
described as a constructive trustee. Lord Millett sees this usage of the term as
"merely to justify the granting of a personal remedy ."

Thosecommon law jurisdictions that see the constructive trust as another
type of trust which being -imposed gives rise to such trustee duties as the
imposition requires, describe this trust as substantive, i.e ., like any other form
of trust. It is on a par with the express or implied trust, and the resulting trust .
It is its existence that causes there to be a requirement of accounting, and that

106 , Soulos v. Korkontzilas, [1997] 2 S.C.R. 217 .
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[197211 W.L.R . 1286, at 1289-90 .
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109 CitedbyDicksonJ . in Rathwell v . Rathwell, supranote 98 at 453-54, followed by

the CourtinAir Canada v. M & L TravelLtd. [1993] 3 S .C.R . 787, and considered in Gold
v. Rosenberg, [1997] 3 S.C.R. 767,152 D.L.R . (4th) 385 and Citadel GeneralAssurance
Co. v . Lloyds Bank Canada, [1997] 3 S.C.R. 805 .
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creates the opportunity for the injured beneficiary to seek the usual relief for
breach . This constructive trust is "an institution in its ownright", to follow Lord
Millett's language . This is what is meant by the institutional or substantive
constructive trust . England, and those offshore jurisdictions that are or were
recentlyassociated with ultimate governancefromLondon, arethejurisdictions
following this interpretation of the constructive trust . I I1 New Zealand today
appears to hover between the institutional and remedial trust theories, still
following the former but attracted in some degree towards the latter.112

Those jurisdictions - being the states of the United States, the states of
Australia, and the common law provinces and territories of Canada - that have
moved to the adoption of an umbrella principle of liability are given to seeing
the constructive trust as remedy for breach of that principle . Any of these
jurisdictions could therefore regard itself as espousing a conception of the
constructive trust that is entirely `remedial' . Hence we have the `remedial
constructive trust', or the constructive trust, in Lord Millett's words, as a
pseudonym for proprietary relief. However, in Australia and the United States
the choice as between proprietary and personal relief remains with the injured
party. That is the conclusion the Restatement appears to present ; the victim of
unjust enrichment has proprietary relief available to him. The Australian court
that finds `unconscionable' conduct will determine what remedy, personal or
proprietary, is appropriate . Itwill alsodetermine as ofwhattimethe constructive
trust shall have effect, that is, prior to, at the moment of, or later than the court
order . In Canada, also, whetherthe injured party obtains proprietary or personal
relief is a matter for the court . If proprietary relief is granted, the court is said
in this country to awardrelief in the form of"aremedial constructive trust" . The
court may reach the conclusion in particular circumstances, however, that
though the injured party seeks proprietary relief a personal remedy - usually
damages - is adequate . 113

The differing consequences ofthese two approaches - theinstitutional and
the remedial - can be seen in their several conclusions as to when a constructive
trust arises . If the constructive trust is seen as a trust like any other (save that it
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The Isle ofManmay have movedto the remedial construction trustposition (see
text) . Cusack & Colter v. Scroop Ltd. (1997/98), 1 O.F.L.R . 36 (now International Trust
and Estate Law Reports), warmly endorsed the concept.
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Fortex Group Ltd. (In Receivership and Liquidation) v. Macintosh, [1998] 3
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See further Friedman, P.D ., and Newman, C., `Remedial Constructive Trusts.
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is imposed,by law rather than:created by intention of a party), and is therefore
viewed as liability, which involves accounting and therefore relief for breach,
the trust will be interpreted as arising upon the wrongdoing taking place that
brings the trust into being. This is the traditional approach that continues to be
taken in England. Somewhat surprisingly, it was also taken by the majority of
the Court in Rawluk v . Rawluk . 114

The surprise is explained by the fact that at the time of Rawlukit was the
common understanding that the Court hadadopted the `remedial constructive
trust' approach . Ifthe court grants proprietary relief, the so-called constructive
trust as a remedy can only come into existence when the court so orders. It
cannot possibly arise as a right when the wrongdoing occurs . What then is the
explanation ofRawluk? It seems possible that on the Court at that time there
were two understandings of the constructive trust . The majority view-was that
it refers to liability, which involves the remedy of proprietary relief, while the
minority conceived of it solely as court awarded remedy.
Terminology apart, what are the real differences?

Essentially, as the Australian High. Court has said, even the institutional
constructivetrustremedies fraud or unconscionable conduct. Whatthen are the
significant differences between the jurisdictions?

Initially we must distinguish between liability (or obligation), and remedy
when the obligation is breached . Common law Canada provides that liability
arises when the obligation to act `in good conscience' is breached . That
obligation includes the law of unjust enrichment and the other nominate
circumstances in which English law affords a trust remedy of specific property
restitution or compensation. Australia describes liability as arising when the
conduct of a party is `unconscionable' . Effectively, though whether it is so
remains to be established, `good conscience' and `the conscionable' appear to
be .expressions of the same principle . The states of theU.S.A . - insofar as one
can generalize - retain the former Canadian position, namely, that liability is
`restitutionary' and arises in circumstances of `unjust enrichment' .115

English courts continue to reject the conclusion that one principle - good
conscience, unconscionable conduct, or unjust enrichment - covers all liability
circumstances.116 In particular English writers appear to be ofthe view that, if
there is to be any extension beyond the circumstances in which English law at
present countenances liability existing, it has to come by analogy with the
present nominate circumstances, not from any broad principle .
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Scott on Trusts, 4th, Vol. V (para. 462) .
116 LordBrowne-Wilkinson,untilhisretirementearlierthisyearthesenioiChancery

judge in the House of Lords, did suggest in Westdeutsche Landesbank Girozentrale v.
IslingtonLondonBorough Council, [1996] A.C .669, at716, that theremedial constructive
trust might ultimately be accepted in England andWales, but subsequent judicial opinion
seems to dissociate itself from that position.



666
	

THECANADIAN BARREVIEW

	

[Vol.80

Remedy forbreach of the liability (orobligation) may in alljurisdictions be
proprietary or compensatory . The term, `remedial constructive trust', refers to
the injured parry havingproprietary relief, the courtgrants remedy in that form.
An Australian court will withhold such remedy where the equity, of the
circumstances is satisfied by a compensatory award, or indeed an estoppel or
other remedy that operates between the litigating parties only. Theright to have
specific property taken fromthe wrongdoer, and transferredto the injuredparty,
is seen as the extreme remedy in alljurisdictions, not least because ofthe effect
such an enforced right can have on uninvolved third parties . Only particular
circumstances can justify a proprietary remedy, and that is why so much
importance attaches, not only to determining what conduct is unconscionable
or against good conscience, but in isolating the particular circumstances that
warrant proprietary relief. And such relief includes the right to trace. The
Canadian approachissimilar; the awardofaconstructive trust meansproprietary
relief. As Lord Millett says, the term in this context is a pseudonym for
proprietary relief.

Theonly differencethereforeofany substancebetweenthe Commonwealth
andU.S .jurisdictions is whetherproprietary relief should be available (i) in the
nominate circumstances only that since the nineteenth century the case law has
recognized, or (ii) whenever a general principle of liability is breached and in
the view of the court the particular circumstances call for such relief. The
English opposition to theU.S . and Canadian approach is based onthe argument
that there is no general principle that suggests itself, that general principles like
Lord Denning's `justice and good conscience' lead to subjective judicial
notions ofwhat conduct satisfies such a criterion, and that if the law is to take
property from Aand award it toBthat is not for thecourts, but forthe legislature
to decide . The English courts have also expressly rejected the remedial
constructive trust as being inappropriate in circumstances of bankruptcy . If the
order of priority among claimants is to be varied, that is a matter for the
bankruptcy legislation which already puts in place an order of entitlement
among creditors . 117

In Australia it has been stated on several occasions that the constructive
trust andproprietaryrelief constitute a remedy as extreme as theobligationsthat
are fiduciary . The courts do not and will not impose such remedy or such
obligations unless all other remedies or obligations are inadequate in meeting
the circumstances. Andthe High Court meanswhatit says . An instance ofhow
determined isthe HighCourt to adhere to this policy occurred in the famous case
of Hospital Products Ltd. v. U.S. Surgical Corporation. 118 This remains the
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leading authority in Australia, and its analysis is applauded by Australian
commentators.

The facts wereessentiallysimple .AnAustraliandistributor foranAmerican
company copied its principal's goods, and sold the goods so produced to the
U.S . company's customers throughout Australia. The High Court decided the
case in contract ; fiduciary relationship and proprietary relief were rejected as
unnecessary and inappropriate.

Soulos v. Korkontzilas119 - `good-conscience' in Canada
Thelineage of `good conscience' as the umbrella principle for the liability

(or obligation) is a distinguished one: Chief Justice Cardozo in Beatty v.
Guggenheim Exploration Co.,120 one of the early milestone cases, had this to
say:

"Whenproperty has been acquired in suchcircumstances that the holder of the
legal title may not in good conscience retain the beneficial interest, equity
converts him into a trustee."

Adoption by the courts ofsuch vague language as "good conscience" drew
rebuke in 1985 fromDeaneJ. in Muschinski v. Dodds121 in theAustralianHigh
Court. Heconsideredthat `justice andgoodconscience' in "somemix ofjudicial
discretion . . ., [and] subjective views about which party `ought to win' " are no
substitute forprinciples oflaw.122 Suchprinciplesalone, he,said, should govem
proprietaryrights . The`newmodel constructive trust' ofLordDenning drewno
plaudits from this court.

In "unconscionable conduct", however, Justice Deane did find such a
principle. This is a "traditional equitable notion", he said, "which persists as an
operative component of some fundamental rules or principles of equity".123
And he cited byway of example in support of this characterization of
`unconscionable conduct' the Australian High Court authority of Legione v.
Hateley.124 He then applied the component of `unconscionability' to the facts
in hand .

His Honour considered "the content ofthe.principle [that unconscionable
conduct will be prevented] is that, in such acase, equity will notpermit [a] party
to assert or retain the benefit of the relevant property to the extent that it would
be unconscionable forhimso to do . . . . The circumstances ofthe present case",

119 Supra note 106.
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hesaid, "providethenecessary contextfor the operationofthatgeneralprinciple
of the law of equity ." 125 While he thought that `unjust enrichment' might
eventually become a general principle - "a basis ofdecision as distinct from an
informative generic label for purposes of classification"126 _ that time in
Australia had not come.

Twelve years later in Soulos v. Korkontzilas, decided by the Court in 1997,
`good conscience' became the "basis of decision" in Canadian courts . The
constructive trustwouldbe available for (i) "wrongful acquisition ofproperty",
such as fraud and breach of fiduciary obligation when there has been no
deprivation of the plaintiff, and (ii) for unjust enrichment, as established in
Pettkus v. Becker. `Good conscience', said McLachlin J. for the majority, may
have the disadvantage of being very general. "But any concept capable of
embracing the diverse circumstances in which a constructive trust may be
imposed must, of necessity, be general." 127

Though `good conscience' reads like an informative generic label for
purposes ofclassification, to adoptDeane J.'s words, it seems that Deane J. and
the Supreme Court of Canada ultimately agree on howthe law of constructive
trust circumstances is to be built up . Deane J. speaks of"the legitimateprocesses
oflegal reasoning, by analogy, induction and deduction, from the starting point
ofaproperunderstanding ofthe conceptual foundation of [established equitable
principles]" . He adopts `unconscionable conduct' as the relevant equitable
principle. Having adopted `good conscience', McLachlin J. says, "Particularity
is found in the situations in which judges in the past have found constructive
trusts . . . . The goal is but a reasoned, incremental development of the law on a
case-by-case basis." 128

It may be that `unconscionable conduct' is a term that has been employed
by past judgments in Australia (and to some extent in England, though the
English courts have practically ignored it as a principle), and that in
Commonwealth case law `good conscience' has not the same lineage but, if
analogy is the technique to be adopted, it is puzzling as to why Justice Deane
would take such an adamant position with regard to `good conscience' . At this
stage in the long history of equity and the familiarity of all common law
jurisdictions for centuries with equity's mode of thought and the manner in
which its principles are applied to the facts in hand, it is difficult to understand
why no more than a note of caution is required. However, in the fifteen years
since Muschinski v. Doddsmuch has changed inthis rapidly moving areaofthe
law, and perhaps Soulos reflects that change. For the writer's part he notes, as
did McLachlin J., in detail, that Canadian equity scholars have uniformly
supported as an umbrella principle the adoption of `good conscience', and the
adoption also of constructive trust availability that includes unjust enrichment
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situations . Canadians havealways warmedtothelateLordDenning's reforming
ideas, it is true, howevermuch his views after his retirement from the Bench
have been consistently criticized elsewhere . But this constructive trust is more
subtle than Denning's shortly descriptive bon mots made of it ; the carefully
worded and craftedjudgment of the Soulos majority need refer only in passing
to Lord Denning's support.

How has `good conscience' fared in the lower Canadian courts since its
adoptionbythe Court inMay,1997? It is amere matterofsomethreeyears since
thatjudgment was handed down, and it is perhaps a little early to say whether
the lower courts will have "regard [only] to that which mightseem `fair' in a
general sense." 129 There are thirty-one reported andknown unreported cases in
the lower appeal and first instance courts that cite Soulos . Ofthese onlytwo first
instance courts were content to refer merely to the `justice' of the case and the
need to protect the integrity of institutions in making wrongdoers constructive
trustees .However, the circumstances inneitherofthese two cases areoutofline
withprecedent that awards proprietary relief in similar situations . The sizeable
majority ofthese thirty-one cases in fact declined to grantproprietaryrelief, and
the reasons given are based on the four criteria that the Supreme Court itself
required be considered .

TheCourt enumerated theneedto find (1) anequitable obligation, enforced
by courts of equity; (2) conduct in breach of that obligation, (3) the need for a
proprietary remedy - the nature of the conduct itself or the maintenance of
societal standards in the adherence to the equitable obligation, and (4) the
absence ofinterests inthe wrongdoeror thirdparties, e.g . intervening creditors,
that in the circumstances wouldmake a constructive trust order unjust. In the
thirty-one cases underreview those criteria are consistently speltout, as they are
then considered with regard to the particular facts. Some cases are concerned
with unjustenrichment ; other withbreach of fiduciary obligation, or fraud. The
cases also span the usual width of areas of law in which proprietary relief or
damages are sought . In some instances will administration and trusts forfamily
members are the issue; the remainder concerncommercial situations - directors
in conflict situations, joint ventures, claims to insurance proceeds, nature of
receipt of assets by one in which another claims an interest, and priority
assertions over property subject to charges .

In one instance 13o in order to meet the fourth criterion ofnot being unfair
to the wrongdoer in the remedy imposed, the court imposed a "time limited
constructive trust" upon a director in breach of her fiduciary obligation to the
company. The director and another company associated with the wrongdoing
were required in the circumstances to account for profits acquired over a two
year period, rather than overthe entire period during which advantage hadbeen
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taken. In another case 131 the court denied the proprietary remedy that would
order abankrupt investment corporationto restore from its other assets the size
of its improperly expended investors' guarantee fund. The denial was on the
grounds that the general creditors of the company would suffer injustice . The
creditors were entitled to put their claims fully before the court prior to any
constructive trust order that might be made .

This case law suggests that Soulos has not only usefully expanded the
circumstances in which proprietary relief maybe imposed, but it has provided
the kind of guidance to the lower courts that, if there were any such tendency,
will prevent subjective moral judgment from determining court decisions . It is
not likely, if these cases are a pointer to the future, that wrongdoers, so found,
will have to bear thecosts ofappeal and thenleave applications to appeal further
in order to obtain an objective and balanced judicial assessment of their
positions .

(iii) Thefuture and the Court

In Canada, however, the true test of the remedial constructive trust has yet
to come. Three players are needed. One person who is insolvent or bankrupt,
another who is a secured or unsecured creditorofthe insolvent or bankrupt, and
a third whowas injured by the proven fraud, unconscionable conduct or unjust
enrichment ofthe insolvent or bankrupt . It is likely that, ifthemselves liable for
the wrongdoing, the directors of the insolvent or bankrupt corporation are
unable to meet personally the claims of the injured party, so that the assets of
the insolvent orbankrupt arethe sole source for payment both ofthecreditor and
of the injured party .

What guidance does the existing case law provide to a Canadian trial court
faced with these facts?

Circumstances of this kind confronted the New Zealand courts in Re
GoldcorpExchange Ltd.132 The creditor in this case was secured over the whole
ofthe insolventcorporation's assets . TheNewZealandCourt ofAppeal held by
amajority 133 that there was a fiduciary relationship between the injuredparties
and the insolvent Goldcorp, and that tracing into the corporate bank accounts
was possible. In the samecourt GaultJ. said hewould havebeen preparedto find
a remedial constructive trust appropriate, had it been necessary to do so . On
further appeal the Judicial Committee of the Privy Council held that there was
no fiduciary relationship, and that a remedial constructive trust could not be
granted.
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TheCommittee ruled out of hand the proposition that just any property of
the insolvent could be made the subject of a remedial restitutionary right
superior to the secured party's interest . And the Committee could not `deem'
any part of the insolvent's property to have been from the beginning property
in which the injured parties had a retained equitable interest, i.e ., property in
which the secured party had never had an interest. This was because the
Committee considered there to be an insufficient link between the injured
parties' contractual right and the, insolvent's assets . Each injured person had
paid money for gold bullion, but contrary to that person's expectations no
bullion out ofthe insolvent's fluctuating stock ofbullion had been allocated to
the purchaser and thereafter held as the purchaser's gold .

Consequently, the injured parties' remedy was solely in contract . They
were unsecured creditors andthe secured creditor's claim was itselfonlypartly
met by the remaining corporate assets .

A Canadian court with these facts before it would turn to the Soulos
decision. There the court would findthe fourtests. Assumingthat the insolvent's
assets can be said "to have resulted"134 from the insolvent's wrongdoing (and
that in the circumstances is a leap), and that there is no fiduciary relationship
(there wasunconscionable conduct, butpossibly no more `trustandconfidence'
than would be foundin any contract), the court would move to the third and
fourth tests ., The third requires "a legitimate reason for seeking a proprietary
remedy",135 and describes that reason as based on the particular conduct of the
defendant or upon the need to ensure "faithful" adherence to the performance
of duties . The fourth bars such remedy if there is any factor that would make
proprietary relief "unjust" . An example is given - "the interests of intervening
creditors must be protected."135

A `legitimatereason' might be that "private citizens", as the Privy Council
describedthe contractpurchasers,137 oughttoreceive recoverybeforecreditors .
But, as others have well said, this is the obligation that has to be established . To
state it is not to establish the obligation . Thenit might also be said that creditors
take a risk ; those injuredby fraud or unconscionable conduct do not. Again, as
has been remarked, this is only true, if at all, of unsecured creditors . Surely
secured creditors have not taken a risk, except as to the decline in value of the
security . Wouldthatpossible declinebe enoughto bring secured and unsecured
creditors into the same bracket? Then something might depend on the nature of
the creditor . The secured creditor may be a bank. But then investors in bank
stock are- .often themselves less skilled investing "private citizens" who are
looking for the acknowledged safety of blue chip investments. Should their
position be jeopardized because a bank is interposed between them and the
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wrongdoer, while the injured parties had the fraud or unconscionability of the
wrongdoer directly practised upon them ? Of course, the secured creditor may
be a"private citizen" . He may have soldahouse heldas an investment andtaken
a mortgage back .

Among unsecured creditors are other tort judgment creditors and often
employees of the wrongdoer, as well as the corner grocer and the house
decorator with a halfton truck. Thesearepeople who are in no position to require
`up front' security for payment . They could be said to be entitled to the same
consideration as the victim of fraud or unconscionable conduct. 138

It has been pointed out that, if proprietary relief is discretionary, then the
conduct of the injured party - the claimant - becomes relevant. The equitable
defences maybepleaded bythewrongdoer . Does the enormity ofthewrongdoing
justify the court in overlooking, for instance, that the injured party declined to
take professional advice in an effort to keep down his investment costs, or that
she held offbringing action (perhaps in the hope offorcing a settlement) to the
point that insolvency had overtaken the wrongdoer when action finally was
brought? There are various suggestions in Re Goldcorp Exchange in the lower
courts that the secured creditor knew or could reasonably have known that
Goldcorp was unlawfully handling its gold bullion . This, it was suggested,
could have been another reason for setting the secured creditor behind the
injured parties . But would it cut the otherway? Supposethe injured party, being
attracted by the promised exceptional return on the gold investment, took a risk
with a corporation that thatparty knew or could reasonably have known did not
enjoy a sound reputation . Should it be relevant that the injured party, knowing
himself to be unskilled, exposed himselfto risk in search ofa higher return and
now seeks to take priority over asecured creditorwho registered his securitybut
thereby wouldand could learn nothing ofthe earlier unconscionable conduct of
thedebtor vis-à-vis the injuredparty?There would appearto be someinevitable
point at which the courts must respect a security registration system, land
registry entries, or any similar creditor protection set up further to statute.138a
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In Stanton v. Reliable Printing Ltd. (1994), 25 C.B .R. (3d) 48 (Alta), the only
instance known to the writer where the facts were those under discussion, the court
discovered in provincial legislation implied support for a "special relationship" between
the employer (now insolvent) and its employees . The employees therefore took the
available assets ahead ofthe trade creditors - whoever they were ; the report is silent - who
gotnothing . The Court ofAppeal reversed this decision ((1996), 181 A.R. 263) because on
thefacts itfoundno fiduciary relationshipbetween this employerandthese employees. The
courtemphasized(para . 21) that it was sayingnothing as tootherfactsituations concerning
employer and employee . Leave to appeal to the S .C.C. was later refused .

138a Ifthere is a PPSAregistration issue, it has been suggested thata balance is struck
when proprietary relief is made available in those circumstances only where (1) a secured
creditorknew ofthedebtor's fraud, or(2) aninvoluntarycreditor'sloss is consequent upon
debtortheft or fraud : J .J . Chapman, `Mistake, Sharp Practice, Equity andthe PPSA', (1999)
78 Can . Bar Rev . 71, esp . at pp . 86-101 . But does this deny a persuasive raison d'être to
such relief?
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In this scene ofdiscretion amongstcompeting values it isnot easy tofashion
objective factors that might be considered by the trial court. But it is not
impossible . Theabove discussion suggests that as acommencementadistinction
be made between (a) secured and unsecured creditors, (b) unsecured creditors
who choose to take risk, and those whohave no actual or practical alternative,
(c) victims whoinvoluntarily were exposedtothe wrongful conduct ofanother,
andthosewhovoluntarily entered into some kind of legal relationship with that
other, (d) injured parties who understood risk or were aware ofthe practice of
taking professional advice, and those whose lack of sophistication genuinely
deprived them of either, and (e) injured parties who were otherwise exposed
through their conduct to the equitable defences, andthose who were not.

Thedifficultyisthat, beyondsomepointinparticularizingfactors or`conditions'
that should be considered, the so-called factors or `conditions' are increasingly
responses to some particular fact situation (even situations) in the author's mind .
In other words, in the nature ofthings a test, factor or `condition' must remain in
the world ofgenerality and abstraction. Indeed, it is possibly for this reason among
others that English courts remain firmly committedto the notion that, ifjudgment
as betweenpersons on the basis ofmorality, or social or economic principles, is to
be made thattask is for Parliament, notthe courts . The CourtofAppeal inEngland
founditinconceivablethatthe court should effectively change the orderofpriority
among creditors by entertaining a remedial constructive trust. Such a trust would
put the beneficiary ahead ofthe statutory order.139

It seems to the present writer that ajurisdiction which launches itself into
discretionary proprietary relief has to accept that the trial court will inevitably
be left to weigh the merits of persons in different situations and on the basis of
moral principles . In the writer's view this does not call for justification . It
involves a conception of the judicial role that has changed considerably in the
lasttwenty-five years. It is anaspectofjustice beingdone, andbeside theUnited
States it is an approach that is adoptedin Australia andNewZealand as well as
in common law Canada . In the 1996 Blackburn Lecture at the Australian
National University,14o Justice Paul Finn - a former distinguished equity
academic and writer, now ajudge of the Federal Court ofAustralia - had this to
say on .the subject of `The Courts and The Vulnerable', "while the law and
morality are not synonymous, the law nonetheless can evidence strong moral
purposes .Andsoit should.Itssubjectishumanrelations andsocialorganisation."

Thespeakerwent on to isolate thereduction ofinequality, and the instilling
ofregardforthe rights and interests oftheweaker party where inequalitycannot
appropriately be reduced. He was of the view that to produce one or other of
those objects legal doctrine is being deployed. The overall aim, he thought, is
to recognize vulnerability and to protect the vulnerable .
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Law and Policy Papers, Paper No . 5, at 13 ; Centre for International and Public
Policy, Faculty of Law, A.N.U .
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Ofcourse, equityhas beenconcerned with vulnerability since its beginning,
and it is expressed in the enforcement of the mediaeval use, the Elizabethan
concern with fraud on creditors, the seventeenth century doctrine ofprotecting
naïveheirs oflanded estates againstexploiting contracts, the eighteenthcentury
notion of even hand in trust and estate administration, and the nineteenth
century emphasis upon the concept of undue influence . Indeed, `equity doth
delight in equality', as the maxim has it. There is nothing new in Justice Finn's
discernment of the reach for equality and the protection of the vulnerable . It is
only that, after a mid-twentieth century unconcern, the last quarter of that
century saw a notable revival ofinterest in equity's concern for what is fair, and
this was observable among courts ofalmost alljurisdictions . LordMillett spoke
to this in his foreword to Snell's Equity, as we have seen . 141

The task for the courts with the remedial constructive trust, it seems to the
writer, is to describe factors and considerations rather than simply to adopt
catechismal generalities . In 1980 the answer seemed to be to devise formulae .
Pettkus v . Becker led to the three-part formula for determining whether unjust
enrichment has occurred, and the trial courts have often applied it since as if it
were some kind ofchecklist . But ofcourse, apartfromrecognizing matrimonial
and cohabitation breakdown and theequitable division ofproperty as abasis for
proprietaryrelief, this lineofconstructivetrustcases142 could achieve little else
that would assist in other than cohabitation breakdown litigation . The issue
there wassimply as to the division between the parties ofassets owned by one
or other ofthem. Theproperty in question - or the `equity' in thatproperty - was
easily ascertainable, though one or both contestants may be in possession, and
the remedy invariably operated only between those two. Then inthe later 1980s
relief was extended to commercial cases, where the applicability of the
proprietary remedy is often not so simple to decide . And finally we come to the
insolvency or bankruptcy situations where the weighing of merits among
persons, both before the court and not so, is at the heart of things .

If unpredictability ofoutcome, appeal, cross-appeal and consequent costs
are not to become a reproof to the system, with the race (i.e ., favourable
settlement terms) going to the party with the greater ability to carry on the
litigation, the description of the objective factors or considerations must seek
to probe everdeeperinto the generality ofpossiblefact situations . Itcan be done
and with Justice Finn thepresent writer with respect would agree that it is worth
doing.
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Le., Murdoch v. Murdoch, supra note 91 ; Rathwell v . Rathwell, supra note 99 ;
Pettkus v . Becker, supra note 100, Palachik v . Kiss, [1983] 1 S.C.R . 623 ; Sorochan v .
Sorochan, [1986] 2 S.C.R . 38 .
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(2) Fiduciary Relationship

Lower courts, especially in Ontario and British Columbia, were active in
the 1970s with an argument then being increasingly presented to the court. The
plaintiff in claiming relief sought to establishthatthe defendant wasafiduciary
vis-à-vis the plaintiff, and therefore owed the plaintiff, not merely honesty and
care,but a totalabsenceofself-interestwhile carrying outthe fiduciary task. The
trustee must also actwith prudence, impartiality, good faith, and make atleast
the crucial decisions personally .But the attraction to plaintiffs was theequitable
obligation that the defendant avoid all self-interest because that means the
fiduciarymaymake no unauthorized personal gain while acting asthe fiduciary .
It is not a matter of whether the terms of the contract are silent as to the nature
of the gain one of the parties has made; the fiduciary is required to surrender
personal gain unless the contract,positively authorizes suchretention . Theonus
of proof is on the fiduciary; a contract that is silent as to the matter ofthe gain
works against the fiduciary.

Aside from recovering the defendant's personal gain, plaintiffs were also
attracted bythe access to information from `the otherside' thatthe conceptgave
them and the remedy available - production of the information - when there is
non-disclosure.

Afiduciarymusthave the consent ofthebeneficiary eventobe in a situation
wherethe fiduciary's personal interestmay conflict withthe duty he owes to the
beneficiary. The `no gain' rule is but an offshoot of the `no conflict' rule . A
fiduciary acts selflessly unless - and then only to the extent that - . valid
permission is given to him to pursue in any manner his own interest. There
cannot be consent unless there is disclosure . Nor may a fiduciary withhold
information hehas and whichit wouldbenefitthe beneficiaryoftherelationship
to have also . Any such withholding is incompatible with the selflessness that
fiduciary law requires . Many cases of the 1970s were concerned to establish a
fiduciary relationship found in the particular circumstances before the court,
because it involved the duty to disclose . It was an attractive argument for the
plaintiff engaged in a dispute between transacting parties because, if the court
holds thatdisclosurewas necessary, thefiduciaryhas theburdenofshowing that
a full and complete disclosure had been made .

The traditional fiduciaries are trustees, executors and administrators,
partners,company directors (vis-à-vis thecorporation, butnottheshareholders),
lawyers, accountants, agents in general, and priests. The principle thatextended
to each ofthesepersonswas that a fiduciary is onein whom trustandconfidence
isplacedbyanother inthe performancebythe fiduciary oftheduties ofhis office
or the taskthathe has undertaken (or is required) to carry out. The office can be
discharged or the task carried out only by acts or omissions that benefit solely
the beneficiary of the fiduciary relationship .

The nineteenth century and the first sixty years of the twentieth century
were concerned almost exclusively with these traditional fiduciaries. It is the
role or status of the defendant rather than his or her immediate conduct that
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determines whetherhe or she is a fiduciary vis-à-vis another. The quintessential
fiduciary isthe trustee, onewhoholds orholds title and administersproperty for
the exclusive benefit of the trust beneficiary . Fiduciary obligation was applied
in those years to other persons whose office or task involved another placing
trust and confidence in the office holder or task performer, whether or not the
holding of property title was an element . The position of the person trusted
allowed him or her the opportunity either to discharge faithfully the office or
task, or to abuse the situation for his orher ownbenefit. The beneficiary would
not know orprobably appreciate at once what was happening. In the nineteenth
century actions were brought in the equity jurisdiction in order to obtain the
advantage ofequitableremedy if fiduciary status and breach ofthe same could
be established. A close parallel with the trust reposed in a `trustee' was the
maintained link with other `trust and confidence' capacities . Courts of equity
were sparing in holding that particular circumstances did involve fiduciary
status, and throughout the Commonwealth, stemming from the English courts,
the combined courts of law and equity after the Judicature Acts pursued very
much the same policy or interpretation of equity doctrine .

Contractual obligations did not readily attract the fiduciary classification .
Thestatus ofthepotential fiduciary wouldbe determined by observing whether
there waspowerand influence in one person to affect another's legal position,
and the success of the argument that a fiduciary status existed would depend
upon whether the contract did bar all self-interest to the one with power or
influence . Since contract is essentially the achievement of mutual self-interest
through bargain and agreement, fiduciary relationship would not readily be
invoked.

Intheyears since the 1970s Canadahas developed the usageofthe fiduciary
concept to adegreethat isunparalleled inany other Commonwealthjurisdiction.
England has effectively remained with the `traditional' fiduciary relationships,
and Australia appears to regard the fiduciary relationship that is based on a
characterization of the duties imposed upon or voluntarily assumed by the
parties as being an interference with contractual autonomy that should rarely be
invoked. New Zealand similarly seems to be taking a more conservative
stance.143 So this puts Canada with its so-called `fact based' thinking very
much, and solely, in line with the United States jurisdictions. Whether in
Canada the concept of the fiduciary relationship has been trivialized and on
occasion almost caricatured in order to permit the plaintiff to take advantage of
fiduciary obligation and the remedies for breach, or the courts have explored
through the `factbased' relationshipsmoreinherentpotential applications ofthe
concept than any other Commonwealth jurisdiction has done, is a matter of
viewpoint and persuasion.

143

	

The most recent authority is MacLean v. Ark-low Investments Ltd., [1998] 3
N.Z.L.R . 680 (C.A .), where the majority found the project financing institution to owe a
dutyofconfidence to the would-be developer(and borrower), butnot a duty ofloyalty (per
Gault J., pp . 688-93). Thomas J. (pp. 722-25) strongly dissented concerning fiduciary
relationship. Cf. Lac Minerals Ltd. v. International Corona, post, note 145.
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Certainly, fiduciary obligation has replaced for commonlawCanada much
of the significance of undue influence 144 and substantive estoppel (reliance to
detriment), neitherofwhichhas been exploredinthis country. Suchreplacement
is something that LordMillettin his foreword appears to have had inmind. And
when `fact based' fiduciaryrelationship is discovered in commercial contracts
and understandings, the significance in suchcases ofliability and remedy under
contract and tort law is proportionately reduced.

Awareness by the Canadian legal profession at large of this previously
rather reclusive equity concept was stimulated in the 1970s by the newfound
attractiveness of equitable remedies . The standards of conduct expected ofthe
fiduciary were so much higher than those that were enough at law. It was soon
tobecoine familiarpracticeto argue 'fiduciary law' before arguingthe application
to the facts of the common law doctrines of contract and tort. The particular
reason for this enthusiasm, of course, was that the courts were increasingly
prepared to entertain the issue of whether fiduciary obligation existed `on the
facts' . Hence the character of-the so-called `fact based' relationships. The
question was whether in the particular circumstances -traditional fiduciaries
aside - the defendant hadbeenthe repository of `trust and `confidence' and the
plaintiff was at a disadvantage in, typically, not possessing equal bargaining
power or relevant knowledge keptby the defendant to himself. The defendant
mayhaveusedforpersonaladvantageinformationthatwas allegedlyconfidential .
Each litigant in bringing his case therefore sought to establish that the other's
contractual obligations made that other a fiduciary vis-à-vis the plaintiffin the
carryingout ofthe contract . Today, over twenty-five years after that manner of
pleading cases began, the invocation of fiduciary relationship is less frequent .
Provincial appeal courts in particular, following the. lead of the majority
judgment in Lac Minerals Ltd. v . International Corona Resources Ltd.145 and
more recently the judgment in Cadbury Schweppes Inc. v . FBIFoods Ltd.,146
followed very recently by the Ontario Court of Appeal at length in Visagie v .
TVX Gold Inc.,147 are now less inclined to find the elements of fiduciary
liability established . However, it is now well established that as to fiduciary
relationships there are the so-called `traditional' relationships andthosethat are
`fact based' . The `factbased',, as we have seen, are the relationships discovered
in the particular circumstances . And it is there that the difficulty lies . What
exactly is the court looking for, even when it is armedwith Wilson J.'s much
cited three-part test in Frame v . Smith?148
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relationships occurredin TerraEnergyLtd. v . KilbornEngineeringAlberta Ltd., February
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TheCourt was first involved with who is a fiduciary in the quite distinct -
indeed, unique - context ofthe nature ofthe First Nations' relationship with the
Crown. That was in 1984 in Gterin v. TheQueen. 149 The Court's involvement
with what came to be called in Canada, `fiduciary law', such was the industry
of the lower courts in finding new fiduciary relationships, continued through a
series of cases involving both private and commercial transactions and
relationships, culminating to date inHodgkinson v. SiMMsl50 and the Cadbury
Schweppes Inc. case .

In September, 1998, the writer had reason to present a paper on the
extensive contribution of the Court in this succession ofjudgments to the law
of fiduciaries, fiduciary obligations and fiduciary relationships.151 On that
occasion the writer saw four issues as having dominated the attention of the
Court between 1984 and 1998 . The first is the debate in the Court over who is
a fiduciary, the difference of opinion over the meaning of `vulnerability'
summing up much of that debate . Thesecond is what the writer discerns as "the
development within fiduciary law of an imposed quasi-trust relationship" that
carries with it "a consequent range of imposed positive obligations" . The third
is the use of fiduciary obligation to protect the person (as opposed to the
property) of persons who are vulnerable to the harmful self-gratifying acts of
others . It was the tide of public disgust with the sexual exploitation of those in
society who have little means wherewith to defend themselves that appears to
have spurred the Court's interest in emphasizing the gravity of the wrong. The
interest took the form of invoking the vulnerability concept that is intrinsic in
fiduciary relationship . The fourth is the merger of tort obligation and fiduciary
obligation and the remedies available for breach ofthe merged obligation . The
September paper discussed at length those four issues .

Thewriter's concern was that the imposed quasi-trust relationship, flowing
fromMcInerney v. MacDonald,152 where the fiduciary has an obligation `to act
in good faith in the best interests' of the beneficiary, may encourage Canadian
courts toimpose `good conscience' constructive trusts ofperhaps an unintended
character . For the purpose ofadvancing `the best interests' ofthe beneficiary of
the relationship, such a fiduciary would be required to carry out a varying
number and variety of specific duties that are positive in nature.

The two apparent schools of thought on the Court about the meaning of
`vulnerability' - does it mean situation vulnerability orpersonal vulnerability?
- seemed to the writer to suggest different perceptions of the role of fiduciary
law. And in the writer's view it is open to further consideration whether there
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152

	

[199212 S.C.R . 138, 93 D.L.R . (4th) 415 .



2001]

	

TheReception ofEquity in the Supreme Court

	

679

is a lack in the tort of trespass to person or the remedies available for that tort,
so that there is à need for supplementation with fiduciary relationship and its
remedies . When the reach of each remedy is or can be seen as the same, it has
been questioned elsewhere in the Commonwealth whether it is desirable to
create remedial overlap for the one civil law153 offence.

The existence .ofthat papermakes it possible on thepresent occasionforthe
writer to stand yet further back and to consider the policy questions that the
future regarding fiduciary relationships maypose for the Court.

The vulnerability debate suggests one of those issues . Is the fiduciary
relationship essentially concerned with compelling those who have made ail
unauthorized personal gainto surrender it, or withpolicing conduct, particularly
in business or commercial transactions? The first deters the pursuit of self-
interest by effecting surrender ; the second avowedly deters by preventing the
opportunity for the making of personal gain from arising. The first therefore
awaits the occurrence of violation; the second aims to eliminate the conflict
situation and the consequent violation that is possible . The irony of the second
is that, while the prohibition has been construed as strict and unbending, and
sometimes a court may feel it appropriate to thunder a little, our society is
riddled with actual conflict and potential abuse situations . Welearntolivewith
this as an inevitable characteristic of a democratic society whose economic
order is built primarily on the initiative of the individual and the regulated
pursuit of self-interest . We value integrity and good faith as the elements that
in the individual are the ultimate guarantee of the stability of our personal,
commercial and public structures . We would have these qualities of integrity
and reliability as commonplace attributes of the individual.

Is policing therefore a more appropriate role for the legislature? The
legislative assembly can beprecise in the conflict situations itwishes to prevent
occurring, and in how that prevention can best be achieved . The courts by
contrast have only the principles of `no conflict' and `no gain' as their
instruments ; these are the blunt tools of equity, as Sopinka J. once described
them . 154 It is notdifficultto recognizethe value ofalittle thunder from the court
initsrequiring the restitution ofunauthorized self-profiting. It is more difficult
to appreciate the court's reproof for the fiduciary caught in a conflict situation
when, for instance, nothing prevents a testatrix from leaving alife estate to her
husband, the capital to her children by a former marriage, a power of capital
encroachment in the trustees infavour ofthe life tenant, withher husband, ifthe
survivor, as one of two trustees . If the husbandmay wear the two hats of trustee
and beneficiary, the latter as the discretionary recipient of further benefit, why
may not other fiduciaries?

Itmaywell be valuable ifthe Courtfindsthe opportunity to say more ofthe
primary rule that the fiduciary shall not consciously place himself or be in a
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conflict of interest and duty situation. This today canonly be adeterrent rule ;
there is no restitution to be made . How serious about it arewe as a society? If
we intend to deter self-interest, how far is the conflict rule a realistic measure
to achieve that end?

Cadbury Schweppes suggests that the Court is now more attracted to
defining `vulnerability' aspersonal vulnerability-the existenceofadisadvantage
compelling the individual whopossesses it to deal with the world on less than
equal terms - and this seems to have been the interpretation that the Ontario
Court of Appeal put upon it in Visagie v. TVX Gold Inc.155 "There is no
suggestion", said the Court of Appeal, "that [the respondents were] not in an
equal bargaining position vis-à-vis" theappellant.156 And it is evidentthatthere
remains a continuing reluctance by the Supreme Court to see a `fact based'
fiduciary relationship in the dealings of commercial parties at arm's length . In
Visagie the Ontario Court of Appeal commented on the expectation that
negotiating parties themselves will have thought this matterthrough. They will
surely introduce terms into their contracts thatprovide the protectionfrom each
other that they wish to have .

It wouldbe unfortunate if, with a desire to lend greater certainty to when
fiduciary obligations exist, the courts were to categorize those commercial and
other situations that attract fiduciary obligations, and those that do not. It must
surely be right that any circumstance, commercial or otherwise, is potentially
capable of giving rise to such obligations . There are other ways in which a
clearer focus as to the applicability of fiduciary principles can be had. As
ProfessorFinn (as hethenwas)pointedouttwelveyears ago,157 the requirement
that the parties to a commercial contract act in good faith towards each other
deals with many of the problems that have led the courts to finding fiduciary
relationships. We might even further note that through the criterion alone of
`good faith' theintroductionofequitablestandards allows thecourts nevertheless
to maintain the approach to commercial transactions that wastaken in Cadbury
Schweppes. In other words, we canmove to three levels ofequity intervention .
The floor is unconscionable conduct (e.g ., taking advantage in a deliberately
exploitative or totally indifferent manner of a party with personal difficulties) .
Thenextlevelup is goodfaith (e.g.,recognizing andrespecting theexpectations
that the other party reasonably had as to the operation of a contract for the
parties' mutual benefit) . The top level is fiduciary relationship (e .g ., acting in
all respects within the relationship in a totally selfless manner).

Instead Canadian case law today often describes the conduct expected of
the fiduciary as including `good faith' as well as `loyalty' . Afiduciary must of
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as an insufficient criterion . There must be arecognizably marked position ofweakness in
the party claiming to have been exploited.
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course act `in good faith', but the disadvantage of using that termin connection
withthe fiduciary is that itconfuses the obligations of those engagedin selfless
service (the fiduciary) with the obligations of those ofwhom only fair dealing
or equitable treatment is expected . `Good faith' refers to frank, fair and
reasonable conduct, whether for instance as a trustee exercising a discretion, or
a business person upon entering into and then carrying out an agreement .

Another reason for the utmost clarity is that in certain circumstances all
three levels of conduct may be expected of the same person. A trustee, for
instance, is a fiduciary vis-à-vis the beneficiary for the purpose of discharging
the trustee duties . The same trustee must show third parties with whom he
contracts as trustee good faith in the exercise of the trustee powers and
discretions, and he must not act unconscionably vis-à-vis those third parties.

There are in fact fourissues that have to be considered whenever breach of
fiduciary duty is alleged . The first is whether the facts give rise to fiduciary
obligations. That is, is the defendant a fiduciary? The second-which has just
been discussed in connection with `good faith' - is what are the fiduciary
obligations? This is purely a question of law. The third is the area of activity,
among all the fiduciary's activities as an individual, within which he must
adhere to the fiduciary obligations. Thatis, when is he outside thatarea and able
to pursue his own interests as he chooses. The fourth is how the obligations
apply to the kind of fiduciary who is under consideration . That is, do the
obligations demandthe samestandard ofbehaviourasbetween, fore, thetrustee
of a testamentary trust, the corporate chief executive officer, and the letter
delivery courier on abicycle? The secondofthose issues is, as observedabove,
entirelyaquestion oflaw. The otherthree cannotbehandled withoutconsidering
both law and fact. Inthis paper, lookingahead tothe fiduciarylaw questionsthat
may confront the Court in the future, there is one that in the writer's opinion is
becoming uppermost, as in his September, 1998, paperhe attemptedto suggest
might be the case . It is another, but related, aspect ofthe second issue that was
discussed above. What are the fiduciary obligations? In November, 1998, the
British Columbia Court of Appeal handed down judgment in A.(C) v.
Critchley.l 58 Four mensuedthe provincial Crown forbreach offiduciaryduty,
negligence, and vicarious liability . As youths they hadbeen in the care of the
provincial Crown, and had been placed in the ranch home of Critchley . The
Crown in the circumstances was the legal guardian, and Critchley was an
independent contractor vis-à-vis the Crown. Prior to this action it had been
proven thatthe plaintiffs had been sexually andphysically abusedby Critchley
over a period of time, and their position on this occasion was that the Ministry
officials failed torespond adequately to complaintsmadebythem, to investigate
the matter properly, and to see that timely rehabilitative treatment took place.
TheCrownconceded that itwas in a fiduciary relationship with the youths . But
had there been a breach of fiduciary duty? Accepting the plaintiffs' argument,
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the trialjudge said yes. The Court of Appeal said no . The reason for saying no
was that, though the Crown was a fiduciary, the officials at worst had been
negligent. Negligence is not a fiduciary obligation .

So the Crown as fiduciary mightbe negligent, and if so would have to pay
damages forthatnegligence, saidtheAppeal Court, butit wasnotbecause itwas
a fiduciary that it would be a tortfeasor. It was in tort, not in equity, that the
appropriate action lay. It should be noticed that in so deciding the Court of
Appeal was inno wayon a course ofits own. Thereisboth Canadian andEnglish
authority to the effect that the duty of care is of common law origin, not from
equity . The equitable duty to be prudent mirrors the law.

What then are the fiduciary obligations? With regard to an express or
implied trustee, and so far as the trust instrument does not provide to the
contrary, they are to avoid conflict and surrender unauthorized personal gain,
to act impartially between beneficiaries, and notto delegate unless that is usual
business practice . Such atrusteemust also, ofcourse, acthonestlyand with care,
as the common law requires of those who act for others . The fiduciary who is
not a trustee must also act with that same honesty and care, but the fiduciary
obligations that apply to his position are less likely to include impartiality and
no-delegation. Those obligations tend to be peculiar to the fiduciary who for
another holds title to and is administering property . The single obligation that
applies to all non-trustee fiduciaries is the negative duty, as it were, that the
fiduciary not let himselfbe in a conflict of interest and duty situation, and ifhe
does make unauthorizedpersonal gainwhile in thatposition surrenderit . Anon-
trustee fiduciary in Canada, however, has been said by the Court, as thewriter's
previous paper explained, to have the fiduciary obligation to act `in the best
interests of the beneficiary of the relationship . This meant in McInerney v.
MacDonaldthat, though there wasno possible question that Mrs. MacDonald's
physician, Dr. McInerney, was in a conflict situation with her patient or had
improperly acquired personal gain, she had to release the medical notes of
herselfand other doctors to herpatient. Previously inGuerinv. The Queen itwas
also the position that no one had accused the Crown of conflict or of making
improper gain for itself. In each case, however, the defendant was held to be in
breach of fiduciary duty, the one in declining to hand over the notes of other
physicians, and the other for not obtaining consent from the Band for changed
leasing conditions concerning reserve land before implementing the statutory
surrender . This development was fully considered in the September paper - it
is the second of the topics the writer then addressedis9 - and on this occasion
it suffices to say thatonce this positive dutyis imputed to the fiduciary, namely,
to advance the best interests of another, all sorts ofspecific tasks can be said to
be the obligation of the fiduciary . As we have seen, in McInerney it was to hand
over doctors' notes; in Guerin it was to obtain Band consent to the new terms.
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This positive fiduciary obligation seems to have been part of the problem
in the Critchley case. Iftheprovincial Crownhad theobligation toact `inthebest
interests of the youths in its care, how were the officials discharging that
fiduciary duty if they did not properly followup complaints of abuse and, when
they did move, put no rehabilitation-in place for the plaintiffs at once?160
Admittedly the charge against the Ministry is still neglect, butifthe charge was
trueit is hardto say that the Crown wasdischarging its dutyofacting `in thebest
interests of the youths. In other words, it is arguable that to require `best
interests' activity is to include neglect in thefiduciary obligation . Neglect as an
independent liability at law is only compatible with the negative fiduciary
obligation of 'thou shalt not' .

Anotherconfusing element that is noticeable in this case is the terminology
that is used to describe the duty not to be in conflict situations and to surrender
unauthorized personal gain. Again this follows familiar practice in Canada.
Thosetwo rules are describedby one member of the Court ofAppeal 161 as the
duty "to act honestly and loyally" ; and by another as the duty of "loyalty or
fidelity" . 162 But surely the duty can only be concerned with `honesty' if itsolely
concerns intentional unauthorized self-profiting and intentional placing of
one's selfin a conflict situation . Yet the duty is wider than this . As a deterrent
ruleit is strict. In the classic HouseofLords case ofBoardman v. Phipps163 the
Phipps family solicitor, Mr. Boardman, could only obtain the true value for the
Phipps shareholding if he acquired the remaining shares for himself so that he
had control of the company. He very significantly increased the value of the
Phipps shares .Butthe no-profiting rulecaughthim. Thoughhe had the approval
ofthe oneindependentandkey trustee to his acting to acquire corporate control,
he had not got the approval of, one of the two family trustees . Despite being
without a suggestion ofdishonesty hewasnevertheless requiredto surrenderhis
personal gain to the family . The corporate directors inRegal (Hastings) Ltd. v.
GulliverI64 were similarly required to surrender; their honesty was not in
question . 165

So far as `loyalty' is concerned, this is a catchword from the United States
used to make quick reference to the `no conflict' rule and its derivative the `no
profiting' rule . It is notan exact description ofeither rule . In fact it is misleading.
Mr. Boardman was far from disloyal or unfaithful (the HouseofLords ordered
thathe be made a generous .allowance forhis successful efforts on behalfof the
Phipps family). And the directors of Regal (Hastings) Ltd. were pursued for
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See Ryan J.A., supra note 158 at 513 (para . 153) .
Ibid. at 496 para. 74.
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their `gain' by a subsequent take-over company that may have seen a way in
which to reduce its costs of acquisition. No one charged the directors with
disloyalty or infidelity-In the Critchley case negligence wouldhave made the
Crown liable to the plaintiffs whether the `no conflict' and `no profiting' rules
constitute a negative or a positive obligation. It therefore did not really matter
if it is in fact a matter of choice for the court how it describes the two rules. 166
Nevertheless the matter was raised by Chief Justice McEachern who hoped it
might be considered by the Supreme Court ofCanada on some suitable future
occasion .

With the preface that it is not always easy to determine "whether a given
situation is governed by the usual laws of contract, negligence or other torts, or
by fiduciary obligations whose limits are difficult to discern",167 the Chief
Justice suggestedthat fiduciary duties shouldbe confined to the defendant who
personally takes advantage and does so for his or her own direct or indirect
personal benefit. "This excludes from the reach of fiduciary duties", he
continued, "many cases that canbe resolvedupon atort or contract analysis, has
the advantage of greater certainty, and also protects honest persons doing their
best in difficult circumstances from the shame and stigma of disloyalty or
dishonesty."168

It may be that the Chief Justice intended to say only that the provincial
Crownhad not acted for its own profit and was not therefore in breach of any
fiduciary duty, and that the common law could deal with any breach of
negligence or other wrong. Ifthat wasnot meant, this must be a suggestion that
the Court abandon the conclusion that fiduciary duty is concerned with
advancing `the best interests' of the beneficiary of the relationship . If the law
were totakethatpath, presumablythe Guerin case wouldbe classified as unique
- as it has been - and McInerney v. MacDonald]69 would be explained as
concerned with the right of the individual to information concerning her own
person . Canada would then return to the position taken elsewhere in the
Commonwealth . The fiduciary obligation would be that the fiduciary shall
neither consciously allow himself to be in a position where his interest conflicts
with his duty, nor should he make unauthorized gain for himself while acting
within the parameters of his fiduciary task.

Speaking forhimself, the writer wouldnot necessarily see theabandonment
of a `best interests' (or positive) fiduciary obligation as necessary . `Best
interests' is something that has rarely been carried through by the Court to its
logical end, as in Guerin and McInerney, and the writer is therefore inclined to
think its abandonmentwould have relatively little impact . What is much more
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of a concern, as it seems to the writer, is that the Court clearly spell out the
difference between the negative fiduciary obligation -thou shalt not- and the
positive obligation -thou shalt. Onehas the fear at the moment that Canadian
courts have drifted into this `best interests' formulation of fiduciary obligation
without realising quite what they are saying, `Best interests' does inevitably
mean, as the writer has suggested, that any number or diversity of specific
positive duties couldbe imposed upon theperson who isfound to beafiduciary .

Andwhen one has in mind the'degree of ease the courts have to create `fact
based' fiduciary relationships, the possible consequences are considerable.
`Best interests' needs to be differentiated from the traditional no conflict/no
profiting fiduciary obligation . The constant widespread use of `best interests'
in the lower courts, as if it were merely an alternative to speaking in terms of
avoiding the pursuit of self-interest, could then be arrested.170 It then might be
explained when the invocation of `best interests' is appropriate and when it is
not. If the imposition of positive duties upon the fiduciary is able to achieve
results otherwise desirable but not at present doctrinally obtainable, and the
Courtcan demonstratewhen that analysis would be appropriate, then all is well.
What is surely undesirable is a drift towards the positive duty that we may not
intend .

The writer is less sanguine than Chief Justice McEachern that, with the
abandonment of the `best interests' fiduciary obligation, many more cases
would be dealt with in contract and tort . From the litigator's point of view the
attraction ofthe traditional noconflicts/no profiting rules isjusttoo considerable.
In the absence of a clause in the contract negating the intention that the
contractual terms are for the exclusive benefit of the plaintiff, the fiduciary
relationship imports suchan obligation, and thiswillcompeldisclosurefromthe
defendant . Tort introduces a fault liability; the fiduciary obligation a strict
liability. Theremedies for breach of fiduciary obligation require the defendant
to put the plaintiff into the same position as he had before the breach, or
surrender the gain including any profits he has made with the gain . Cadbury
Schweppesl7 l describes the situation as reinstatement for "the lostopportunity" .
Instead of that reinstatement, a tortjudgment offers the plaintiff damages and
compensationforprovenharmdone . Thefiduciary relationshipbeingestablished
shifts the burden of proof to the defendant, requiring him to prove a negative.
An action in contract requires that theplaintiffprove the existence ofan implied
term to the effect that he exclusively should have any benefit arising from the
contract. The fiduciary relationship obviates that necessity, and from the
litigant's point of view, if that relationship can be established as between the
plaintiff and the defendant,, the plaintiff's position is eminently stronger .
Admittedly `factbased' fiduciaryrelationships, thoughnotstatus (ortraditional)
relationships, do present the continuing problem of discerning where is the
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crossover from the contractual relationship to the fiduciary relationship, and
from tort liability to fiduciary liability. As Chief Justice McEachern says, the
parameters of fiduciary obligation in most fact patterns are elusive. However,
those indefinite borders are inherent in the fiduciary concept; so much turns on
the particular facts. What the courts can do is to spell out the structure of the
fiduciary relationship and fiduciary obligation, and to describe the manner in
which the principles of equity should be applied. This seems to be the route to
reducing for the would-be litigant the constant problem ofunpredictability.The
Court has come a long way in probing the policy and doctrinal limits of the
fiduciary relationship, of obligation, and of remedies. And the Court has had
little assistance from elsewhere in the Commonwealth .

(3) The Future ofEquity in Canada

Theword, equity,is employed in two ways in common law Canada . Indeed,
as Snell records, 172 there have always been two usages . It may simply mean
fairness, the court being fair and equitable as between the parties. This usage is
not doctrinal so much as a shorthand for saying thatthe reasonable and average
person in contemporary Canadian society would regard such and such an
outcome of litigation as appropriate. The maxims or principles of equity may
from time to time be quoted by such a user as a support for this appropriateness,
theappropriateness itselfbeing found in the court'sjudgment on the facts or the
exercise ofthe court's discretion. The other usage is doctrinal, andthat has been
the subject-matter of this paper.

(i) Set-offandestoppel

The Australian courts have developed considerably the defence of set-off
in equity and within very recent years the High Court has considered the
doctrine ofestoppel 173 on no less than four occasions . 174 Australia seems tobe
working towards a unifiedconcept of evidentiary and substantive estoppel, and
one attraction of this method of handling reliance to detriment, namely, with
promissory and proprietary estoppel rather than with fiduciary obligation and
constructive trust, is that it operates solely as between the parties . The
apprehension that innocent third parties will be hurt by proprietary remedy is a
constant concern, and estoppel means there is no question of affecting the
interests of third parties save those who step into the shoes of an owner as, for
instance, by way of succession . As we have seen, the Supreme Court to the
present has said ofthe constructive trustproprietaryremedy only that theimpact
uponthirdparties is an elementthe courtmusttakeinto accountbefore awarding
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such relief to any party. Other Commonwealth courts appear to see the long-
standing defence of bonafide purchaser for value without notice as the third
party's guarantee of protection, and in circumstances other than bona fide
purchase they entertain the opinionthat thefate of thirdparties should notbeleft
to the discretion of a court. The breathtaking decision, in Stanton v. Reliable
Printing-Inc. may lend some force to the view that there is here ground for
concern. 175. Indeed, such a fate for the third party may take place in a hearing
in which that party may even be unrepresented .

It has previously been noted that the Supreme Court has not had an
opportunity of giving judgment on the concept of the `unconscionable
transaction' . In British Columbia about two decades ago in both first instance
and appeal courts anumber of cases were decided under this head, 176 andthey
were cases where, as in Commercial Bank ofAustralia Ltd. v. Amadio,177 a
decision ofthe High Court ofAustralia, advantage hadbeen taken by one party
of anotherwholacked equality of bargaining power. There wasno true consent
by the disadvantaged party and therefore the contract was set aside. In the
Amadio decision the High Court drew a distinction between undue influence,
where intention is absent because the weaker party is pressured into 'agreeing',
andthe unconscionable where there is apparent consent but the weaker did not
have the means to overcome his disadvantaged position . The unconscionability
doctrine also acts only between the parties . If, for example, the weaker party
sells. for a grossly low price and before rescission has occurred the purchaser
resells forrealistic value to aninnocent thirdparty, the resellingpurchaserbeing
insolvent or bankrupt when action is brought for unconscionability, that is an
end of the matter. Unless he is able to trace the proceeds of the original
purchaser's subsequent sale, the weaker party can only be protectedto the point
wherethe original purchaser resells to an innocent buyer. Thereafter reasonable
commercial expectations would be jeopardized.

Is this the law in Canada also, or would the Court say that, as with the
remedial constructive trust, it is within the particular court's discretion on the
factsto determinewhetherthat innocent buyer orthe disadvantagedparty (orhis
creditor) shall prevail?

(ii)Equitable compensation

An apparent impatience with the niceties of doctrine sometimes leads the
courts to approachcommon law damages asifthatconceptweremonolithic . But
ofcourse there are differences as between contract andtort in the assessment of
theappropriate compensatory award, anddifferences ofdamages assessmentas
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between different torts. The rarely invoked remedy of equitable compensation
was under consideration by the Court in Canson Enterprises Ltd. v. Boughton
& Co.,178 and the issue was discussed as to whetherthe assessment ofcommon
law compensation ("damages") and equitable compensation should now be
regarded as the same. The decision of the Court was that it is unfair to require
a fiduciary who is in breach to compensate for subsequent injury to the
beneficiary that was "unrelated to and independent of the breach .179

That `but for the breach the occasion for the later injury would not have
arisen' wasnotarestitutionary doctrine the Court wasprepared to accept . While
damages at law compensate for harm or loss foreseeably flowing from the
tortious act or contemplated as flowing from the breach of contract, and
equitable compensation seeks to restore or make whole the injured party (the
victim, e.g ., ofbreach of fiduciary obligation) as ofthe date oftrial, equity - the
Court concluded - should not be interpreted as being blind to elementary
injustice . The solicitor acting for both vendor and purchaser should have
informed the purchaser that amiddleman (thereal vendor) was in fact `flipping'
the property forahigherprice than thatobtained by the original vendor whowas
purportedly selling to the plaintiff purchaser . But title to the property having
been obtained by the plaintiff purchaser, any later dealings by that purchaser as
owner with parties whonegligently performed contractual duties owed to the
purchaser with regard to the property was nothing to do with the solicitor .

However, there was no agreement on the Court as to the nature of the
equitable compensation remedy . Four members of the Court went further than
saying the observable cause of the loss, of which complaint is made, must be
linked to the breach of the equitable obligation. They considered that
compensation at common law and compensation for loss in equity should now
be regarded as the same remedy . This meant that the common law doctrines of
causation and foreseeability would also govern equitable determination as to
which injuries can be laid at the defendant's door, and the plaintiffalso would
be expected to do whathe or she could tomitigate loss, as does the common law.
In order to look at the situation from both sides any contributory negligence of
the plaintiff would also be an element the court would consider .

Three members of the Courtconsidered that compensatory damages and
equitablecompensationare distinctremedies . Though equity assumes there has
been no breach at all and `restores' on that basis, a simple non-doctrinal sense
offairness and reality should make the court examineboth the manner in which
injury occurred and any subsequent conduct ofthe complainant that obviously
worsened the loss . One did notneed to import wholesale from law thedoctrines
ofcausation, foreseeability, and thedutyofmitigation . Aneighthmember ofthe
Court appeared to agree on this point with the three, and also considered the
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doctrine ofcontributory negligence tobeirrelevant. Onthe otherhand, when the
equitable obligation does not concern property held for another (and this case
didnot), he wasmorepersuaded than the three that equitable compensation has
a closer association with damages fortort than they would accept:There willbe
protagonists forthejudgment ofthe four,180 and thosewhofavour thejudgment
of the three, 181 but the decision in Canson Enterprises seems to have settled
nothing except that there must always be a link between the person who
breaches the equitable obligation and the items of loss for which equitable
compensation is claimed. Link appears to mean areadily perceivable cause and
effect, but without the technicalities ofcommon lawcausation and remoteness .
Whetherthe distinction between compensation atlaw andin equity canusefully
continueto be maderemains forthe future . 182 Theinevitableproblemwill arise
as to whatfacts constitute a break in the cause and effect or the novus actus, as
itwere . Once `butfor' isrejected, onecanunderstandin CansonEnterprisesthat
later contracts freely enteredinto by the beneficiary ofthe fiduciaryrelationship
were anewelement, butitis still puzzling for many observers thatHodgkinson
v . Simms183 was decided as it was.

Whythe majorityjudgmentin thatcaseconcluded, despite therationalization
given, that market losses caused by a sudden downturn in the property market
having nothing whatsoever to do with the fiduciary should nevertheless behis
responsibility is elusive . The appellant in Canson Enterprises initiated the
contracts whose performancewasnegligently discharged, while the appellant
in Hodginkson v. Simms did nothinbg to initiate the market decline . But
initiation or non-initiationby the complainant ofa subsequent occurrence isnot
an aspect of cause and effect. Was a deterrent approach taken to the non-
disclosure in Hodgkinson that was not taken with the traditional fiduciary
relationship in Canson Enterprises?

(iii) The integration oflaw and equity

The Canson Enterprises four also gave their support to the viewpoint that
law and equity are nowfused. They presented it as an alternative to the `simple
fairness' adoption of some meaningful connection between the injury and the
breach . The three clearly found noreasonto discuss,that subject, and the eighth
member of the Courtconsidered it irrelevant to the case . Indeed, said theeighth,
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if there was a clash between law and equity, equity prevails -as the Judicature
Acts provide. So, though the four gave `fusion' its day in the Court, Canson
Entefprises effectively says nothing on the subject that binds the future in any
way. Nevertheless, has the time come when equity should be regarded as
substantively part of one body of case law? Texts on equity law would then
disappear. This is a subject about which there will probably never be
agreement. 184 Many Canadian courts and practitioners, like succeeding
generations of law students, admired the crusading and innovative application
of equity doctrine that marked Lord Denning's approach in the English Court
ofAppeal, andhe thought the time fortotal mergerhadcome. On the otherhand
those with a specialist equity background were inclined to see that invocation
of equity doctrine as more cavalier than enlightening . As the manner of an
equity revival after the doldrums ofthe 1940s and 50s they wouldhave hoped
for more doctrinal depth and analysis . In this country the supporters of
Denning's approach have always outnumbered the critics, andeven today long
after his decisions have become a matter ofhistory this enthusiasm in Canada,
unlike evaluations elsewhere in the Commonwealth, has not faded. In adopting
as the basis ofall constructive trust applications what was in fact the Denning
rationale of"goodconscience", themajorityjudgmentinSoulos v. Korkontzalis
but followed this trend. Indeed,amemberofthe Courthadpreviously citedwith
approval Lord Denning's analysis of the "good conscience" trust. 185

However, the lasting assessment of whether equity will - indeed, should -
surviveasaseparatedoctrinal system no doubt has to come from thosewhohave
spent theirlives in the studyorpractice ofequity, andare steeped in its doctrines
and thinking. Their opinion seems to be that doctrine (precedent) based on
principles ofageneral moral nature has a source, perhaps an inspiration, that is
a constantly renewing energy . In the last quarter century the SupremeCourt of
Canada has developed considerably the doctrines of tort law, and policy
decisions have driven much of this, but this is not the only way in which
development can take place in apurely inductive system. Equity is somewhat
ofa deductive science. It is interestingto note howoften Qu6bec civilians on the
Court support judgment positions that are expressly applying one general
equitable principle or another. Principle of this kind is the meansby which, not
only equitable obligation and remedy are expressed and developed, but tort,
contract, and restitution also may be tempered and redirected . Every legal
system has to have ameansby which it can renew itself ; it mustrespond to the
changing social, cultural, andeconomic climate, or the system atrophies and is
no longer capable of providing `the rule of law'. If equity, being principle and
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doctrine, in some manner disappears, there is no middle legal space between
much legal precedent on the one hand and policy on the other. Equity supplies
moral principle, and also doctrine in the form ofprecedent . Lord Denning used
both in the revival ofpromissory estoppel . Without equity Parliament and the
provinciallegislatures wouldhave tolegislatemoreoften and comprehensively
in the private law area, and possibly law reform bodies would be invited to take
the place that the courts wouldno longer have the means offilling.In a country
with a civil law inheritance in the form of Qu6bec's private law, it is difficult
to see common law Canada moving to eliminate the independent energy that
equity principle and doctrine provide. Just what would be the gain?It seems
nevertheless that there are areas where the bringing together of law and equity
doctrine would produce greater clarity and a readier vehicle for later policy
decisions. This is the direction in which rationalization could most usefully
move. Sometimes the doctrines at law and in equity are sufficiently close that
perpetuationof the distinction is confusing and counter-productive .186 Set-off
and probably tracing are two such areas.

Canson Enterprises found the Court evenly divided as to whether the
causation, forseeability, mitigation, and contributory negligence doctrines of
common law should now be built into the equitable compensation remedy . If
that were to happen, as the four members thoughtit should, the compensation
remedies for harm done and restitutionary compensation wouldeach operate
in determining extent of monetary liability with ,,the same common law
doctrinal elements . It also seems likely that harm compensation liability would
be determined as at the date of the wrong (or breach) or at the date oftrial, as
thecourtsees appropriate in theparticularcircumstances . The court already has
the opportunity in the case of actual fraud to determine the quantum of harm
fromthe trial date . Themergerofthe compensatory remedies oflaw andequity
would generalize this opportunity. The logical ultimate outcome of the views
ofthe Cansonfour is thatthe courts would be concernedwith twonon-doctrinal
issues . The first wouldbe a decision as to the -gravity to society or commerce
oftheparticularconductperpetrated, andthe secondwhetherinthecircumstances
it is more appropriate to compensate on the basis of harm caused or to order
restoration . The first involves social andeconomic policy judgments, and the
second locating the particular facts on the scale between harm done at
perpetration date'and'restitution at trial date .

Ifon the other hand, as the Conson three andthe eighth member wouldhave
it, that building in of the common law elements is not to occur, and equitable
compensation alone is to be.restitutionary, loss being determined at the time of
trial, some attentionhas tobe givenas to whetherparticular typesofwrongdoing
constitute harm or the basis for restitution. Thedegrees of gravity of injurious
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conduct, and the remedy that on the scale of degree would in each case be
appropriate, would be reflected in the different actions (or claims) that may be
brought and the remedies that are available for each . In other words, doctrine
must provide the gradations of claim, and the extent of remedy . The present
writer finds himself returning to a floor of unconscionability, then a level of
good faith to protect mutual expectations, and ultimately fiduciary obligation in
the presence of expected total selflessness . Rescission or injunction with the
possible additionofdamages wouldbeexpectedas theremedial response for the
firsttwo situations, 187 and restitutionary compensation (ortheenforced surrender
of gain, ifany) for the third and final situation . This would recognize that not
all equitable obligations give rise to the same remedial response of restitution .

Clarification of the set-off doctrines is likely to come from Australia.188
Canadian law willprobablyhandletheseissues differentlywithintheapplication
of other remedies . The unification of `following' at law and `tracing' at equity
seems likely to emerge, with the drive oflaw reform recommendations behind
it, from England and Wales. It is still too early to say what will ultimately be
done with the remedy of equitable compensation, but one suspects that merger
ofthecommonlawand equitable compensation doctrines willbeseen throughout
the Commonwealth as depriving the case law of its existing flexibility, and for
no readily apparent gain . Judgments in the House of Lords suggest a greater
interestinaccess to theequitable remedybeing loosely linkedto thewrongdoer's
conduct, and a taking into account of the plaintiff's own conduct through an
approach similar to the equitable defences .189 Estoppel is the one fascinating
response to unacceptable conduct that Canadian courts at large, and the
Supreme Court in particular, have yet to consider . This is the whole area of
reliance to detriment that Canada has hitherto seen more in the context of the
fiduciary relationship andthe constructivetrust . Somefind the legacy ofthe four
quite recent Australian High Court cases on estoppel to have confused the
existing law in that country, but in the main it looks as if the courts there have
a considerable lead in successfully rationalizing common law estoppel and
equitable estoppel . 190

181 Thereare ofcoursedifferent opinions elsewhereintheCommonwealth concerning
the existing law as to when and what damages can be ordered in lieu of equitable
discretionary remedies . E.g., see Ingman, T ., `Damages in Equity - A Step in the Wrong
Direction?', [1994] Conv. & Pty . Law (N.S .) 110.

188

	

See, e.g., van der Welt, M.P., `The clarification of equitable set-off, (1998) 72
A.L.J. 516 .

189

	

Target Holdings Ltd. v. Redferns, supra note 179 .
190

	

In Zehner v. Victor Projects Ltd. (1997), 147 D.L.R . (4th) 216, the B.C.C.A .
followed Lord Denning's judgment in Crabb v. Arun District Council, [1976] 1 Ch . 179
(C.A .), and Hinds J.A . discussed at length how aproprietary estoppel arises and its effect.
The B.C.C.A . accepted the long-established position elsewhere that this type ofestoppel
creates a cause of action, and applied this estoppel to the facts in hand . See further Lax
Kw'laams Band v. Hudson's Bay Co. (1998), 159 D.L.R . (4th) 526, at pp . 540-41 paras .
47-52 . The respective roles played by estoppel, equitable lien or charge, and constructive
trust are well brought out in the Australian High Court decision, Giumelli v. Giumelli
(1999), 1 I.T.E.L.R . 603 .
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There are other areas, such as mistake in contract in common law and at
equity, where rationalization would now be advantageous, but here what
appears to the writer tobe ofprimaryinterestis nottypes ofmistake, butwhether
operative mistake should render a contract void or voidable. The nineteenth
century was doctrinally justified in seeing mistake as going to the question of
whether there is a contract. There can be no agreement if there is a shared
fundamental mistake or both parties are mistaken as to other's understanding of
what is being agreed. Todaywe aremore concerned with the impact ofmistake
uponthe parties and inparticularthirdparties . Voidability is obviously ameans
whereby the court maylook at all the particular circumstances and then decide
uponthe appropriatejudicial response.191 The question fromthis point ofview
is whether there can be merger but on equity's terms.

Is it useful' to press for merger or rationalization beyond this point? In
Canson Enterpriseseventhose whowould merge compensationremedies when
dealing with non-trust fiduciary relationships drew back so far as express and
implied trusts are concerned . It was recognized that equitable proprietary
interests had to be exceptedfrom the doctrinal merger that was advocated. The
difficulty with this concession is that it treats trust law as a discrete area having
no overlap with the common law - which is so - but takes no account of the
presence of similar equitable thinking throughout the law of equity . Drawing a
subject-matter boundary around any area of law or equity is not easy, or
particularly attractive or logical. It may accommodate law practice divisions,
but surely that is all . Thelaw of fiduciary relationships, to take an example, is
an application outside trustlaw ofaprinciplethat is fundamental within the trust
concept . The existing question for any advising lawyer is how far, if at all, the
nature and application of fiduciary obligation differ when the issue before the
court does not concern an express or implied trust. For instance, in Felker v.
Cunningham and Electro Source Inc.192 the Ontario Court of Appeal held,
reversing the trial court, and following Canadian Aero, that akey employee
might be dismissed for not revealing to his corporate employer that he was
seeking to obtain a particular client for his own fledgling company. Both the
client and the fledgling were in competition with the employer . In the law of
employment the significance of this precedent is considerable. It is no wonder
it reached the front page of the Toronto Globe and Mail.193 It is an issue of
importance in an age ofpart-time employment and the employee having his or
herown small company engaged in similar work, such as house decorating or
tax accounting .

If on the other hand one is going to retain existing legal and equitable
doctrine, especially if there is to be no ascending scale of gravity of different
forms of wrongful conduct, it is impossible to hive offtrusts from other forms
offiduciaryrelationships. The threein CansonEnterprises expresslyrecognized

191 Le ., the terms of any order setting aside the contract .
192

	

August 29,2000 .
193

	

August 30, 2000 .
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this . They were not prepared to adopt such a cleavage between fiduciary
relationships. The answer to the question of whether further merger would be
worthpursuing is therefore in the writer's opinion, no . It is very much amatter
of opinion, of course, and there is plenty of opinion in favour of merger and
against it, but to reorder the structure of the case law if the ultimate gain is hard
to define, is surely not something to be commended. The process would cause
too much upheaval in the jurisprudence, too much consequent uncertainty, and
an unpredictability that cannot seriously bejustified . It does seem that equity is
the spur to new thought and further remedy, and that it provides a means of
introducing new policies . The writer would be content with that. In the very
early 1950s a new area of equity's potential influence that at the time was an
occasionformuch law student excitementwasjustbecoming apparent. Licences
over land conveniently avoided much, if not all, ofthe English land registration
requirements, and they were three in number-licences coupled with an interest
in land, contractual licences, and gratuitous licences . 194 The latter two were
popular forinformal family arrangements, and as aright ofexclusive occupation
that need not be registered the contractual licence soon became familiar in
commercial dealings . Because of the interest in land the first licence was
indisputably irrevocable . But then, as the cases on theatre concession rights
showed, there had to beaninterest inland recognized in thejurisprudence ifthe
courts were to declare an irrevocability . And of course the gratuitous licence
was revocable on reasonable notice. Moreover, a contractual licensor might
revoke in breach of the contract, and pay damages . Higher licence fees
obtainable from another often proved a powerful incentive for such breach .

But was the licence conferred by contract made irrevocable ifthe licensor
were subjected to an injunction? If an injunction was obtainable, had equity
made of the licence a near-property interest as against the licensor and, more to
the point, an actual property interest as against the licensor's successor in title?
In England that was an issue for some twenty years after 1952195 until Lord
Denning in the 1970s turned to the "good conscience" constructive trust as a
buttress forhis new equity . Though thelicensee's position vis-à-vis the licensor
was thereby on a case by case basis strengthened, the position ofthe licensee as
againstthethirdparry assigneeofthelicensorremainedundecided. Subsequently
in England the "good conscience" constructive trust was so criticized by the
higher courts that it ultimately disappeared from pleadings and textbooks.

The story of the contractual licence is typical of the Denning ingenuity in
reaching with equity's discretionary remedies what he considered fair results.
But did it, as Lord Denning had originally hoped, bring about amerger of law
and equity? It cannot be said that it did. From the licensee's perspective it
revealed aweakness in the law, andit led to ultimate statutory reform in the case
of the deserted wife left in the matrimonial home, the title to which was in her

194 The subject is covered from an Australian perspective in Equity : Doctrines and
Remedies, supra note 1 at 576-82 (paras . 2147-2155) .

195

	

Errington v. Errington, [195211 K.B . 290, (C.A.) .
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husband's name. She obtained aregistered interest in the home, and thereby
deemed notice of the wife's interest was given to the husband's assignees and
to his future creditors who were offered the home as security. The role equity
ultimately played here was to bring the public's attention to a social issue that
needed legislative reform.Freeborn v. Goodman196 was the sole occasion
when the Supreme Courtwas asked about these licence cases. The issue was
whether unit holders in acondominium, whose entitlement was an exclusive
right to occupation of their units and to hold shares in the corporation which
owned the building, were entitled to possession of their units as against the
assignee of the mortgage of the building . The corporationhad taken over the
mortgage from the developer as mortgagor. The mortgage was in default, and
the assignee sued for possession. Reversing the Ontario Court of Appeal, the
majority in the Court held that each unit holder hadan equitable interest in his
or her unit, and that the mortgage assignee hadnotice of the unit holders when
taking the assignment of the mortgage. The licensees of the corporation
therefore prevailed on the usualpriority basis over the subsequent party taking
an interest in the property. Errington v. Errington was applied, almost in
passing, andcarried to theultimate, namely, priority over the thirdparty. Given
the significance ofthis outcome, it is unfortunate that the Englishjurisprudence
on contractual licenses, and the critical comment of the courts there on
Errington v. Errington in particular, were not discussed.

Thereafter during the post-1975 period of the Court the contractuallicence
washeard ofno more. Nevertheless, the' licence cases couldhave started arun
of case decisions that, like the constructive trust and the fiduciary relationship
in Canada, transforms the scene. And one has to wonder what Canadian
litigators can make of the `good conscience' constructive trust in reviving
enthusiasm for contractual licence irrevocability . It also seemed in the 1980s
that, though the subject appears nottohave reached the Court, `unconscionable
transactions' mightbe another area in which in Canadaatransformed scene was
aboutto emerge . However, as LordMillett saidintheforeword, thereis constant
pressure to adapt equitable principles to achanging world. `Goodconscience'
thinking, as in the Soulos case, is obviously open and fertile country for
litigants. 197

196 [19691 S.C.R. 923.
197 A glance at the contents of The Principles ofEquity, supra, note 1, shows how

active is equity doctrine in areas in which we have yet to hear from the Court. One ofthe
most active areas is the law of injunctions. The Mareva injunction, another Denning
innovation,has becomekey, especiallythroughoutthe offshorecommonlawCommonwealth
jurisdictions. It is alsodoctrinallycontroversial : seeMeespierson (Bahamas) Ltd. v. Grupo
Torras S.A. (1999), 2 I.T.E.L.R. 29 (Bahamas Court of Appeal) and Qatar v. Sheikh
Khalifa, ibid.at 143 (Jersey, Channel Islands) . The Mareva injunction is important as an
instrument in arresting the international movement and illicit investment ofthe proceeds
ofcriminal activities, such as drug trafficking and large-scale theft from corporations and
governments .
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VI . Conclusion

The Court in the last twenty-five years has struck out with a style and a
contentverymuchofitsown.Ithas notbeen shy inequity matters offormulating
newideas and fashioning newapplications of doctrine . The style and approach
of the House of Lords and the Privy Council in London, the High Court of
Australiain Canberra, and theNewZealand Court ofAppeal in Wellington, are
each different, and each differs from that of the SupremeCourt ofCanada. But
inCanadainparticularthe move to unjust enrichment and 'fact-based' fiduciary
relationships, tothe `remedial' constructive trustand to equitable compensation
where availability of remedy is `linked' to cause, has brought with it a
willingness of the Court to adopt broad abstract principle as the basis of
obligation and ofremedy . It is on thatjurisprudential basis that lower courts are
to proceed. Theprimary task of the coming years, so far as equity is concerned,
maywell be that the Court nowhave in mind the needs of the lower courts and
of the practitioner to know how to apply these principles to particular fact
situations . The balancing of stability and doctrinal re-expression is an ever-
present concern for courts of appeal. But periodically such balancing acquires
an added importance . This may be one of those times. The trial judge is faced
in every borderline case with a mass of facts, and pleadings that itemize every
head ofobligation and seekin the alternative every remedy that mightbe found
relevant . Factums often cite for the court every precedent, reported and
unreported, that has any legal relevance or factual similarity to the perceived
circumstances in hand. In other words, the entire initial presentation is likely to
lack focus as to either fact or law. The trial judge must attempt to come to a
decision that is within the range of determination which is likely to be upheld
in ahigher court. Howcan the Court help the trial court, and so arrest the often
existing temptation to the losing party in effect to `have another go' at the first
appeal level?

In this paper the writer has suggested that the Court describe the processes
of thought that should be followed in relating broad principle to the profusion
of facts, pleadings andcited case law that the trial court faces. Broadly stated
criteria, such as those to be found in Dickson Ls judgment in Pettkus v. Becker
and Wilson J.'s judgment in Frame v. Smith, create the same need . In Lac
MineralsLtd. v. International Corona, where the Court divided on whetherthe
particular relationship was fiduciary, judgments supporting each position cited
WilsonJ.'s three criteria . Perhaps the natureoftheneedcanbestbe demonstrated
by ananalogy. There is agap between theologicaldogmaand the circumstances
of the particular individual in the pew. The minister has to relate the two.
Ultimately the skilled minister will approach the penitent with a mixture of
reasonableness andcommon sense, basedon an appreciation of the realities o£
the penitent's circumstances . The connection with dogma will be made in a
manner that accommodates the outcome of that approach, and in isolation the
connection may often appear to the outsider to be tortuous . A court in an
inductivelegal systemhas todo morethan `connect' inthis manner. Its decision,
on application ofthe law, must be within the range of `reasonable solutions' at



which objective contemporaryjudgmentwould arrive . The Court's description
of the process, of thought that it would follow if it . were in the trial judge's
position would give considerable guidance to future lower courts seeking to
come within that range.

As to liability andremedy, the immediateneed inthe writer's opinion is for
in-depth consideration of the degrees of equitable liability, and of the range of
personal and proprietary remedies, that are available. One can but hope that
future pleadings will reflectthis . Canadian equityjurisprudence has something
about of it of constantly driving in top gear . The litigant's absorption with one
particular degree of liability, or one particular remedy, contributes little to the
richness ofequityjurisprudencethatis available . Firstitwas fiduciaryrelationship
reflecting the desire of plaintiffs to extract gain from the particular defendant,
and then it was constructive trust withplaintiffs seeking the imposed property
surrender remedy . However, these respectively are the extreme of liability and
the extreme of remedy.

So far, as liability is concerned, a step down from fiduciary obligation is
good faith where, in the absence of utter selflessness being required of either
party, the question is whether in the formation of agreements such conduct as
disclosure was central ifmutual and reasonable expectations were to be met. In
the performance of agreements the concern is that each party end the day with
his or her reasonable expectations realized. Unconscionability, the basement
level, is the liability of thosewhoin any transactional setting blatantly exploit
the dependency or helplessness of the other or another.

We could nowalso be classifyingremedies according to the outcome each
produces . There are those that award compensation in the sense of damages for
wrong done or loss caused, and those that grant restitution either in specie or
monetarily . Personalremedies andproprietaryremedieshavetobedistinguished .
Awards of damages create judgment creditors, and the equitable remedies of
specificperformanceandinjunction also operate inpersonam. Estoppelis often
a sufficient judicial response to wrongdoing, as English and Australian case
decisions demonstrate. It operates inpërsonam . So far as the extreme remedy
is concerned, anequitable lien (orcharge) is proprietaryinsofaras theplaintiff's
award must be met out of the charged property, but title remains with the
defendant . Circumstances may force the defendant to sell, but in principle,
whatever the circumstances, the decision is the title holder's . That maybe an
appropriate response in many cases . It was certainly an alternative response in
Lac Minerals . A consideration of alternatives leaves the enforced proprietary
surrender remedy - the remedial constructive trust - as a deliberate judicial
choice for the worst sets of fact . Do we need ajurisprudential philosophy - not
another formula - as to how third parties are to be treated when proprietary
remedies are sought? Many think we do. Nevertheless, this conclusion speaks
to the future which will unravel as it may. Today we attempt to catch a
perspective of the past, of onehundred and twenty-five years.

It is fascinating to consider howmuchhas changed in Canadian thinking as
tothe roleofthe Courtsince the firstfivejudgecourtwasformed, no doubt with



the humble object of harmonizing, so far as its appeal review could, the
application ofthe common law and ofequity across the provinces and territories
that then made up the Canadian federation . The approach to equity in Canada
has changed also . Once a relative backwater of rules originated elsewhere, it is
now deliberately used as an instrument to turn the flank or fill the silences of
accepted common law doctrine and to produce contemporary assessments of
obligationbreach and appropriate response . The intriguing anomaly thatwill no
doubt remain into the years ahead, however, is that, while the intellectual
discipline, the form of expression and the lengthy judgment that weighs
argument areofthe Commonwealthtradition, the doctrinal fascination - thenew
ideas - will increasingly come fromsouthoftheborderwhere, beyondtrusts and
probate practice, equity is more another and often technical component in an
integrated body ofcase law, where niceties oflaw and equity are no more. So
there is no restriction on any doctrinal experimentation. American doctrine
encouraged the constructive trust development, and American scholarship was
the first to explore the applicability of fiduciary obligation way beyond the
`traditional' situations . But then that paradox of Commonwealth tradition and
U.S . influence has always been the Canadian inheritance . The signs are that it
can only increase in intensity.
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