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Under both the common law and the Charter, the Supreme Court engages in
dialogue with legislatures . This dialogue allows legislatures to respond to the
Court's decisionsmith ordinary legislation without having, as under the division
ofpowers or the American Bill ofRights, to change the Court or the Constitution.
The first part of the paper examines three forms of dialogical judicial review,
namely those under which both courts and legislatures have an equal right to
interpret the constitution; those whichfocus on the ultimate accountability ofthe
Court to legislatures and society: and those which envision the Court and the
legislatures playing distinctand complementary roles. It is suggestedthatall three
theories ofdialogue find some support in recent Supreme Courtjudgments. The
second part examines the dialogic nature of common law decisions such as
presumptions of mens rea and suggests that common law decisions including
presumptions of statutory interpretation resemble Charter decisions in their
dialogical nature more than division of powers decisions. The third part
examines dialogue under- the Charter with a focus on search and -seizure
powers and sexual assault law. The author argues that ordinary dialogue
should occur under section.1 with legislatures clarifying their objectives and
alternatives in response to the Court's decisions. Extraordinary dialogue that
involves legislatures reversing Charter decisions on the basis of their own
interpretation ofthe Constitution or their claim to hold the Court accountable
should only occur with the sobersecond thoughts and guarantee ofcontinued
dialogue inherent in the use of the. section 33 override.

Cetarticlepropose que, aussi bien dans le contexte de la Charte que de la common
law, la Cour suprême poursuit un dialogue avec les législatures. Ce dialogue
permet à celles-ci de réagir aux décisions- de la Cour au moyen de lois ordinaires,
sans devoir, comme c'est le cas en Matière departage des pouvoirs ou du Bill of
Rights américain, changer la constitution ou la Cour. La première partie de cet
article examine troisformes d'un tel dialogue, à savoircelles dans lesquelles à la
fois les tribunaux et les législatures ont un droit égal d'interpréter la constitution,
celles qui mettent l'accent sur le fait que la Cour est ultimement responsable
auprès des législatures et de la société; et celles selon lesquelles la Cour et les
législatures jouent des rôles différents et complémentaires. L'auteur suggère que
chacune des trois théories de dialogue trouve appui dansles décisions récentes de
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la Cour. La seconde partie de l'article aborde la nature dialogique des décisions
de common law, comme celles sur les présomptions de mens rea; il y est suggéré
que les décisions de common law, incluant celles sur les présomptions
d'interprétation des lois, ressemblentplus aux décisions sur la Charte, dans leur
nature dialogique, que les décisions sur le partage des pouvoirs . La troisième
partie traite du dialogue dans le contexte de la Charte, en mettant l'accent sur le
droit concernant lesfouilles, perquisitions et saisies et les agressions sexuelles.
L'auteursoutient qu'ildevraityavoir un dialogue ordinaire dans lecadre de l'article
1, les législatures clamant leurs objectifs et leurs solutions de rechange en réponse
aux décisions de la Cour. Un dialogue extraordinaire, dans lequel les législatures
renversent les décisions de Charte en sefondant surleurpropre interprétation ou sur
leur prétention que la Cour est responsable devant elles, devrait être réservé aux
conditions suivantes : avoir un certain doute et garantir la poursuite du dialogue
inhérent à l'emploi de la clause dérogatoire de l'article 33.
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I. Introduction

The Canadian Charter ofRights and Freedoms has commonly been seen as a
revolution in the relationship between the Supreme Court and the legislatures .
The Court has flexed its Charter muscles and invalidated laws on a host of
subjects ranging fromabortion to writs ofassistance . Its decisions are no longer
premised on the idea ofParliamentary supremacy which suggests that one level
of government would be empowered to enact legislation that the Court has
found unconstitutional under the constitutional division ofpowers . The idea of
the Charteras arevolutionarychange in theCourt's relationship withlegislatures
may have been necessary to signal the judiciary's willingness to take a
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constitutional approachtotheprotectionofrightsandfreedoms. Greaterexperience
and maturity with the Charter, however, should produce more nuanced and less
extravagantviewsabouthowthe Charterhas affected the Court's relationship with
legislatures . Perpetual talk of revolution is unhealthy. It is now time to start the
project of integrating the Charter with our past experience under the division of
powers, the common law, and statutory interpretation .

I will argue that the Supreme Court's relationship with legislatures under
the Charter is not fundamentally different fromits relation with the legislature
when it develops - the common law and interprets statutes in light of the
presumptionsenshrinedin thecommonlawconstitutional In all cases, the Court
initiates adialoguethat callsthe attention oflegislatures tothe rights, procedures
and values that the Court has articulated and defended . The common law and
Charter values proclaimed by,the Court then enjoy the burden of legislative
inertia. In almost all cases, however, the legislature can respond to the Court's
ruling by articulating clear departures from and limitations on the starting point
set by the Court's rulings. When the Charter is not involved, the legislature has
only to assert its will to depart from the Court's rulings, but in many areas of
public law, the Court's adherence to what John Willis aptly described in 1938
as a "commonlaw `Bill ofRights-2 hasbeen more durable than suggested by
the simple theory of legislative supremacy. Under the Charter, the legislature
more clearly has to engage in aprocess of justifying limitations on the rights
articulated by the Courtunder sectionl ,or declaring its resolve to depart from
the Court's ruling by enacting legislation notwithstanding certain Charter
rights under section 33. The structure .of the Charter promotes a continuing
dialogue between the Courtandthe legislatures similar but not identical to that
achieved under, the common law.

The common'law and dialogic structure of the Charter has influenced
constitutional development in other countries, including Israel,NewZealand
and South Africa .3 Some distinguished American commentators have urged
the Canadianization of their Bill of Fights 4 Yet despite this international

1 My focus is on the institutional relations between the Court and legislatures . It is
stillpossible thatthevalues ofthe Charter-especially outsidethecontextofthe legalrights
-could be classified as arevolutionarychangein the way thatCanadians, includingjudges,
thinkaboutrights. See for exampleA. Cairns Reconfigurations: Canadian Citizenshipand
Constitutional Change (Toronto : McClelland and Stewart, 1995).

z J. Willis "Statute Interpretation in a Nutshell" (1938) 16 Can. Bar Rev. 1 at 17 .
Willis' not entirely complimentary views about the common law presumptions will be
discussed below.

3 R. Hirshl "Looking Sideways: Judicial Review vs Democracy in Comparative
Perspective" (2000) 34U.RichmondL.Rev 415. -

4 G. Calabresi "Foreword: Antidiscrimination and Constitutional Accountability
(What the Bork-Brennan Debate Ignores)" (1991) 105 Harv. L.Rev. 80 at 124-25 ;M.A.
Glendon Rights Talk: The Impoverishment of Political Discourse (Cambridge : Harvard
University Press,1991) at 39;M. Perry"The Constitution, the Courts and the Question of
Minimalism" (1993) 88 N.W.U.L.Rev . 84 at 153-60 ; M. Perry, The Constitution in the
Courts (New York : Oxford University Press, 1994) at 196-201 ;M. Tushnet Taking the
Constitution Awayfrom the Courts (Princeton: Princeton University Press, 1999).
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acclaim, I fear we are losing sightofthe geniusoftheCanadianConstitution and
its distinctiveness from the American . The American debate about judicial
activism andsupremacy has been played out in Canada with depressingly little
attention to the fundamental differences between thetwoConstitutions, including
the strength of governments produced by the Canadian Parliamentary system .
Inthe 1980's, commentators ontheleftexpressed concerns that theCourtwould
stand inthewayofprogressive legislativereformsby Lochnerizing the Charter.
In the 1990's, commentators on theright expressed concerns thatthe Courtwas
following the WarrenCourt inimposing minority viewsonthe polity, inventing
rights and hindering the state's ability to control crimes To the extent that it
assesses the legitimacy and role of courts in a free and democratic society, the
debate aboutjudicial activism is an important one that deserves to be addressed.
To the extent that the Canadian debate is conceived in Americanized terms that
ignore structural differences between the two Constitutions and suggests that
judges canimpose the last word on controversial issues ofsocial policy, it is an
unhelpful dead end. As Justice Lamerreminded us in theB. C. Motor Vehicles
Reference6 , wedoour Constitution adisserviceby allowing American concerns
aboutjudicial review define the debate for us.

TheCourt's Charterrulings, like its common law decisions and exercises
in statutory interpretation, are best seen as starting points in a dialogue with
legislatures and society. The Court, after listening to aggrieved and often
unpopular litigants, initiates a conversationwith the legislature about important
values such as minority rights, fair process, fundamental freedoms and
constitutionalism thatmayhavebeen neglected in the legislative process. These
values themselves are important components of a free and democratic society
that cannot be reduced to majority rule or legislative supremacy. For that
reason, they rightly enjoy the burden of legislative inertia after they have been
proclaimedby the Court. At the same time,judges, like otherhumans, canmake
mistakes in defining and applying these abstract principles . For that reason, the
Charter does not assign the Court the final word . Democracy is enhanced,
however, by requiring legislatures clearly to articulate, justify and be held
accountable for their decisions to limit or depart from the constitutional or
common law principles articulated by the Court. This process will promote
candourandhonesty about the limits and denials placed on important values and
encourage continued democratic debate about such difficult decisions .

The firstpart ofthis paper will discuss various theories ofdialogue between
courts and legislatures . There are strong arguments that the entire judicial

5 See for exampleA. Petter "The Politics ofthe Charter" (1986) 8 Sup.Ct.L.R . 473
andA. Hutchinson, WaitingforCORAF(Toronto : University ofToronto Press, 1995) for
criticisms from the left andC. ManfrediJudicialPowerand the Charter: Canada and the
Paradox ofLiberal Constitutionalism (Toronto: McClelland and Stewart, 1993) andF.L
Morton and R. Knopff, The Charter Revolution and the Court Party (Peterborough:
Broadview, 2000) for criticism from the right.

6 (1985) 23 C.C.C .(3d) 289 at 298 (S.C.C.) .
7 Reference re Secession ofQuébec [1998] 2 S.C.R. 217.
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enterprise -listening and responding to litigants - canbeunderstood in dialogic
terms. The court sends important messages not only when it strikes down state
action, but when it upholds it . Indeed, the greatest danger of the Court having
the lastword maybewhenit pronounces debatable policy to be "Charter-proof
or when it does not clearly declare principles that are likely to be inconvenient
to legislatures . Thefocusin thispaper, however, will beonthemorecontroversial
forms of dialogue that are available when the Court invalidates state action .

The metaphor of dialogue has often been used in a casual- and confusing
manner . Some have suggested that it is an inapt description of what the Court
does . Judges do not engage in banter around the kitchen table . They speak in
measured tones. Their judgments are final and to be obeyed. Some dialogic
theories do fall victim to this trap of trivializing judicial judgment, but others
recognize the needforjudges to makefinal decisions and stick with them. I will
outline three broad categories of dialogic judicial review ; namely 1) those
which posit that both courts and legislatures have .anequal right to interpret the
constitution 2) those which focus on the ultimate accountabilityofthe Courtto
legislatures and .society and 3) those which envision the Court and legislatures
playing distinctive yet complementaryroles in resolving questions that involve
rights andfreedoms . I. will also suggest that the Court has so far shown some
attraction to all three theories ofdialogue andhas not yetcommitteditself to any
one theory . My preference is for the latter category, not only because it
accommodates conventional understandings ofthejudicial process andthe rule
of law, but because it can produce the most constructive partnership between
courts and legislatures . It avoids the routine shouting matches and showdowns
that are produced when both institutions try to interpret the constitution or
respondtothe various-constituencies ofademocracy . It allows courts to educate
legislatures and society by providing principled and robust articulations ofthe
values ofthe Charterandthecommonlawconstitution whileallowing legislatures
to educate courts and society about theirregulatory and majoritarian objectives
and the practical difficulties in implementing those objectives . By allowing
courts and legislatures to add their own .distinctive voice, talents and concerns
to the conversation, a more enriching and sophisticated dialogue is produced
than could be achieved by a judicial or legislative monologue or a dialogue in
which courts and legislatures engage in the same task.

The second part of the paper will explore some examples of dialogue
between the Court and the legislature in the period before the Charter.
Employing examples mainly from the criminal law, I will suggest thatthe best
ofwhatthe Court did was to engage legislatures in a dialogueby articulating the
fundamental importance ofvalues suchas fault, fairness andlegal authorization
of police powers that might otherwise have been ignored or finessed in the
legislative process. At the same time, the Court did not insist it wouldhave the
final word. It often invited, and sometimes dared, the legislature to departfrom
itsprincipledstarting point. It was always opento Parliament toprescribebylaw
its intent to depart from the values of the common law constitution in particular
contexts . Common law judicial review re-enforced democracy by requiring
debate, reflection and clear statements by legislatures about how.they would
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treat the fundamental values identified by the court. Apossibleexception to this
dialogic process was the enforcement of the constitutional division of powers.
Although the otherlevel ofgovernment could act, legislatures whose laws were
invalidated by the courts had few options short of the drastic dialogue entailed
by changing theConstitution ortheCourt . Theconstitutional division ofpowers
is wheretheCanadianmodel is the closestto American-style judicialsupremacy .

The third partofthis essay will examine some important Charter decisions
invalidating stateaction and suggestthat they haveproduced vigorous dialogues$
with legislatures that are much closer to the dialogues between courts and
legislatures overthe common law and statutory interpretation than monologues
based on judicial supremacy or drastic dialogues over the constitutional
division of powers. In most cases, Parliament had considerable room to reply
tothe Court's decisions withoutabandoning its basic policy objectives ortrying
to change the Court or the Constitution . Again, employing examples mainly
fromthe criminal law, I will suggest thatincases dealing with search and seizure
and sexual assault, the Court has articulated values that the legislature was
inclined to neglect orfinesse . At thesame time, the Courthas frequently nothad
the last word as Parliament - often acting quickly and with support from all
political parties - replied to the Court's controversial decisions . Judicial review
under the Charter contributed to democracy by requiring the legislature to be
more explicit about the powers it granted the police and to justify the balance
of competing rights in the criminal law .

All ofthe dialogue discussed inpart three ofthe paperoccurred withoutuse
of the section 33 override. A common mistake is to pronounce dialogue to be
dead because the override is rarely used . Section one now serves many of the
purposes in promoting dialogue between courts and legislators that many
believed would be served by the override . Legislative replies to Charter
decisions, like replies to the common law and statutory interpretation, have
become part ofordinary politics . Work needs to be done, however, in exploring
when dialogue should move from ordinary conversations contemplated under
section 1 to the extraordinary ones contemplated under section 33 . Ordinary
dialogue occurs whenthe legislature expands the debatebeyondtheoptions that
were considered by the Court and refines and clarifies its objectives and

s 1 will not join the debate about the statistical frequency of legislative replies
because "the question of what to count is always open to argument" . P . Hogg and A .
Thornton "Reply to `Six Degrees of Dialogue'" (1999) 37 Osg. Hall L.J . 529 at 533 . My
discussion of search and seizure cases includes Court judgments that the Parliamentary
debates suggest were legislative replies even though they were not part of the Hogg and
Bushell study because they did not invalidate legislation. This suggests that, if anything,
that important study may underestimatethe number oflegislative replies . SeeP . Hogg and
A. Bushell "The Charter Dialogue Between Courts and Legislatures" (1997) 35 Osg .
Hall L.J . 75 . Criticisms of the study largely depend on the acceptance of the
proposition that genuine orpositive dialogue only occurs if the legislature interprets
the constitution for itself. See C . Manfredi and J . Kelly "Six Degrees ofDialogue : A
Response to Hogg and Bushell" (1999) 37 Osg . Hall L.J . 513 . The merits of this
proposition is discussed infra n.19-30 .
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alternatives whenplacing limitations onrights. Ordinarydialogue allowsthecourts
and legislatures to play distinct and complementary roles under section 1 of the
Charter. Extraordinary dialogue occurs when the legislature rises an "inyour face
reply" to tellthe Courtit waswrong in the way itinterpreted Charterrights orthat
it issued a decision thatwas unacceptable to the majority . Extraordinary dialogue
suggests that both the Court and- Parliament are engaged in interpreting the
constitution or the democratic will and that Parliament's interpretation should
prevail at least for the time being. When conversation reaches this level, it is a
shouting match and special care should be taken to preserve the relationship and
ensure sober secondthoughts . I willargue that extraordinary repliesthatreverse or
reject the Court's interpretation ofa Charterright should only be acceptedby the
Court ifthe override is used. The virtue of using section 33 when the dialoguehas
become a shouting match over the merits of a particular Court decision is that the
peoplearealertedtothefactthatthelegislatureisreversingtheCourt'sconstitutional
decision in their name and the Court's point ofprinciple is held in abeyance until
the override expires and cooler heads prevail.

11 The Many Forms and Theories ofDialogue

Talk of dialogue between courts and the legislatures is so common, it risks
becoming a clichd . Nevertheless, there is often much truth in a cliché andwe
should not avoid the metaphor of dialogue if it best explains our experience . It
is necessary, however, to be clear about whatwe mean by dialogue andwhat are
the criteria to assess good and badforms of dialogue .

The dialogue metaphor is evocative ofmuch ofthejudicial process. Much
of what judges do is listen and talk, in that order.9 One of the great virtues of
adjudication is that it allows the parties an opportunity to tell judges their
stories.10 Good judging attempts to understand the perspectives of those who
come before the Court while allowingjudges to speak for the law and in their
own voice.ll Judges on appellate -courts also practice dialogue between
themselves in the form of concurrences and dissents as well as collegial
interch'ange .12 They are immersed in a world which gives them plenty of
feedback. As Alexander Bickel observed:

In these continuing colloquies, theprofession-thepractising and teaching profession of
thelaw-playsamajorrole;thelaw, asBenthâmlongagoremarked, ismade,notbyjudge
alone, butbyjudgeandcompany . ButinAmerican societythecolloquygoes wellbeyond
the profession and reaches deeply into the places where public opinion is formed.13

9 In contrast, what professors do is talk andlisten, in that order!
16 M. Minow "Foreword : JusticeEngendered" (1987)101 Harv.L.Rev.10; L. Fuller

"The Forms and Limits of Adjudication" (1978) 92 Harv..L.Rev . 353.
11 A. Barak "The Role of the Supreme Court in aDemocracy" (1999) 33 Is .L.Rev.1 .
12 B. Friedman "Dialogue and Judicial Review" (1993) 91 Mich.L.Rev. 577.
13 A. Bickel, The Least Dangerous Branch 2nd ed (New Haven: Yale University

Press, 1986) at 240.
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Although the metaphor of dialogue may describe much about the process of
judging, this broad concept of dialogue will not be the primary focus in this
paper.

Bickel alsobelieved thattheCourt engagedindialogue with otherbranches
of government andsociety as muchwhen it upheld state action as constitutional
as when it struck it down as unconstitutional . Plessy v . Ferguson was no less
important in sanctioning apartheid than Brown v . Board of Education in
attempting to dismantle it . A decision upholding a law "can generate consent
and may impart permanence" 14 by legitimating questionable policies as
constitutional . The most dangerous and debilitating consequence of judicial
review for Canadian democracy may be to inhibit criticism and reform of
"Charterproof'laws.1 s In this paper, however, I will not focus on the important
dialogue that occurs in the approximately two third of cases in which the
Supreme Court upholds state action that is challenged under the Charter . 16
Rather my focus will be on the more dramatic forms ofdialogue that occur after
the Court invalidates state action under the Charter.

Like Dean Hogg and Allison Bushell, 17 I will focus on cases in which "the
judicial decision to strike down a law can be reversed, modified or avoided by
the ordinary legislative process ." These cases are the focus of concern by the
critics of judicial activism and they raise the most obvious issues about the
appropriate role of independent courts in a democracy . I will attempt to go
beyond Hogg and Bushell's important work which found legislative responses
to approximately two thirds of Charter decisions invalidating state actions, by
relating the dialogueunder the Charter to dialogueunderthedivision ofpowers,
the common law and statutes . I will also attempt to address more directly the
distinctive roles courts and legislatures should play in that dialogue and under

14A. Bickel The Least Dangerous Branch : 2nd ed (New Haven : Yale University
Press, 1986) at 129 . Bickel drew on the work ofThayerwho argued that one ofthe greatest
dangers ofjudicial review was that the people and legislators would turn many "subjects
over to the courts ; and what is worse, . . . .fall into a habit of assuming that whatever they
could constitutionally do they may do-as ifhonor and fairdealing and common honesty
were not relevant to their inquiries . . . [the practice ofjudicial review] is always attended
with a serious evil, namely, that the correction of legislative mistakes comes from the
outside, and the people thus lose the political experience, and the moral education and
stimulus thatcomes fromfighting thequestion outin the ordinaryway,and correcting their
own errors . The tendency of a common and easy resort to this great function, now
lamentably too common, is to dwarfthe political capacity of the people and to deaden its
sense of moral responsibility ." J.B . Thayer, John Marshall (Boston: Houghton Mifflin,
1901) at 106-7 quoted in The Least Dangerous Branch at 21-22.

15 See for example my "Institutional Choice, Co-operation and Struggle in the Age
of the Charter" in J . Cameron, ed., The Charter's Impact on the Criminal Justice System
(Toronto : Carswell, 1996) .

16 F.L . Morton et al ., "The Canadian Charter o£Rights and Freedoms : A Descriptive
Analysis" (1995) 5 N.J.C.L .1 ; J . Kelly, "The Charter of Rights and the Rebalancing of
Liberal Constitutionalism in Canada" (1999) 37 Osg . Hall L.J. 625 .

17 "The CharterDialogue Between Courts andLegislatures" (1997) 35 Osg . HallL.J.
75 at 80 .
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what conditions dialogue should be conducted under section 1 or section 33 of
the Charter.

Before,I outline and assess three very different understandings of dialogue
between courts and legislatures and relate them to the structure ofthe Charter,
it may be helpful to reflect briefly on some differences between all dialogic
theories and conventional constitutional theory. Whether based on Robert
Bork's theory ofcourts applying the originalunderstanding ofthe Constitution,
RonaldDworkin'stheoryofcourts engaginginamoralreadingofthe Constitution
and enforcing rights as trumps or John Hart Ely's theory ofthe courts ensuring
afunctioningdemocracythatrespects minorities, all conventional constitutional
theories are based on the assumption of judicial supremacy in enforcing the
constitution, however thick or thin it may be. They all focus on preventing
judicial mistakes by definingthe proper role forjudicial review in a democracy.
In contrast, dialogic theories ofjudicial review contemplate thatjudges should
notnecessarily havethe finalword . They focus onthe ability of legislatures and
others to respond to judicial mistakes .

Dialogic theories should not be confused with either moral relativism or
judicial deference. They can make room for strong judicial voices that can
proclaim what is right and just. Ajudge employed in dialogic judicial review
may act and think as if she was Dworkin's Hercules, but the difference is that
dialogic theories require thejudge to consider the state's case for limiting the
right and allow legislative corrections should society think Hercules has made
a serious mistake . 18 Dialogic theories make room for a strongjudicial voice to
articulate concerns about principles such as minority rights, fair process and
fundamental values that maybe neglected in the legislative process while not
giving five Justices on theCourt-whoareboundto makemistakes because they
are human- .the final word.

In their emphasis on democracy and rejection of "one right answer"
theories, dialogic theories of judicial review may seem to smack of moral
relativism . For many influenced by the American tradition of judicial review,
the danger of a Dred Scott or aLochner maybe worth securing the victory of
a Brown v . Board ofEducation . But dialogic theories would allow judges to
decide Brown while recognizing that society may do much to resist its just
conclusion. We now know that Brown was not much ofan immediate victory.

18 Operating within the framework of the judicial supremacy promoted by the
AmericanBill ofRights, Dworkin is forced to argue thatthevictories ofjudicial activism
such as Brown outweighthedangers ofjudicial activism gone astray incases such as Dred
Scott and Lochner and the dangers of judicial passivism . R. Dworkin, Law's Empire
(Cambridge : Harvard University Press, 1986) at 375-6 . He also suggests that "truly
unpopular decisions will be eroded because pubic compliance willbe grudging" and that
"oldjudges will eventually die or retire and-be replaced bynewjudges appointedbecause
they agreewithaPresidentwhohasbeenelectedby thepeople ." R.Dworkin, TakingRights
Seriously (Cambridge : Harvard University Press, 1977) at 148 . This is a weak defence of
judicial activism that reflects thelimitedmeans ofresponding tojudicial decisions without
something akin to ss .l and 33 of the Charter .
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Anexplicit and temporary southern override ofBrownmaynothave been much
worse than its sub rosa, lengthy and violent resistance . It would have been more
candid . Dialogic theoriesofjudicialreview can enhancedemocracybyrequiring
legislatures and the public to confront their prejudices and fears. Sometimes
they will give in to these forces, but not generally . When they do give in,
nothing, not even judicial supremacy, will save the society from itself.

Once one leaves the Brown scenario of patent injustice, dialogic theories
are even more congenial. They accommodate a range ofreasonable views and
encourage continuous discussion and reform . They make room for multiple
voices and multiple institutions and a potentially endless circle of judicial
correctionoflegislativemistakes andoversightsfollowedbylegislativecorrection
ofjudicial mistakes and oversights . The dialogue promoted by the Canadian
constitution is both traditional andpost modernin spirit. It istraditional because
it recognizes the fallibility ofhuman behaviour and allows legislatures ample
room to articulate andpreserve a distinctCanadian politicalidentity shouldthey
so desire . It is post-modern because it can go on and on and it does not
presuppose final or right answers to the difficult questions that we as a society
discuss .

A. Dialogue Basedon Co-ordinate Construction ofthe Constitution

The oldest dialogic theory is that of co-ordinate construction espoused by
Thomas Jefferson and James Madison. Jefferson was distrustful ofgiving the
judiciary thefinal say in declaring the meaning ofConstitution . He believed that
ifjudges "could decide what laws are constitutional . . .for the Legislature and
Executive also, would make the judiciary a despotic branch."19 Madison
similarly expressed concerns that ifthe constitutional interpretations of courts
were final "this makes the Judiciary Dept . paramount in fact to the Legislature,
which wasnever intended andcan neverbeproper".20 Co-ordinate construction
gives the legislature the power not onlyto reply to court decisions, but to ignore
them andto interpret the constitution foritself. President Andrew Jacksonrelied
onthis theorywhenhevetoed a national bankthathe thoughtwasunconstitutional
even though theCourt had ruled otherwise. This sense that what the courts have
found legal may nevertheless be constitutionally improper is not dangerous .
Indeed it is congruent with our understanding of constitutional conventions.21
The theory ofco-ordinate construction, however, allowed Jackson to ignore a

19 JeffersontoAbigail Adams as quoted in M. Tushnet, Taking the ConstitutionAway
from the Courts (Princeton: Princeton University Press, 1999) at 15 .

20 As quoted in C. Wolfe, The Rise ofModern Judicial Review (New York: Basic
Books, 1986) at 96. As Wolfe notes, Madison's view was that "other branches, in matters
before them, are not bound byjudicial opinions of constitutionality." Ibid. at 96 See also
R. Burt The Constitution in Conflict (Cambridge : Harvard University Press, 1992) ch .2 on
Madison's views.

21 For arguments about the danger ofreducing issues ofconstitutionality to legality
see my "The Attorney General and the Charter Revisited" (2000) 50 U.T.L .J . 1



2001]

	

Constitutional and Common LawDialogues

	

491

landmarkCourtruling that GeorgiahadnopoweroverCherokeeland,reportedly
by stating that the ChiefJustice "has made his decision and now lethim enforce
it."22 When taken to this extreme, the theory of co-ordinate construction
suggests that a judicial decision is just one particular interpretation of the
Constitution and not entitledto anymore respect that arivalinterpretation made
by the executive or the legislative . 23 In other words, it suggests that what the
Court has concluded to be illegal andunconstitutional may beconsidered by the
legislature and the executive to be constitutional .

Despite (or perhaps because of) these fairly radical implications, the
doctrine of, co-ordinate construction is making something of an academic
comeback. RobertBurt has defended a strongly dialogictheory ofthe American
Constitution which would make the Supreme Court "equal, not hierarchically
superior, tootherbranches"24 John Agresto likewise argues that "constitutional
adjudication andinterpretation is a shared endeavorofthe polity as awhole and
notthefinalprerogative ofthe Court" .25 He is drawn to co-ordinate construction
because ofthe limited means that American legislatures have to respond to the
Court's constitutional decisions, but he might.be satisfied with something akin
to a section 33 override that would allow the legislature to correct clearjudicial
mistakes . Mark Tushnet would not stop at section 33. He argues that by
suggesting that legislative reversal of the Court's constitutional decision is
extraordinary, section 33 "may perpetuate the illusion that the Supreme Court
can actually save us from ourselves . Why not go all the way?" His recent
proposal for "populist constitutional law" would mean that the "people acting
outside the court can ignore what the courts say aboutthe Constitution, as long
as' they are pursuing reasonable interpretations of the thin Constitution." 26

22 S . Goldman, ConstitutionalLawand Supreme Court Decision-Making (New York :
Harper andRow, 1982) at33 . Jackson explainedhis vetoofthe bankbill onthebasis that"the
opinionofthejudges has no more authority over Congress than the opinion ofthe Congress
overthejudges,andonthatpointthePresidentis independent ofboth. Eachpublic officialwho
takes an oath to supporttheConstitution swears thathe willsupport itas heunderstands it, and
not as it is understood by others ." As quoted in J . Agresto, The Supreme Court and
Constitutional Democracy (Ithica: ,.Comell University Press, 1984) at 118.

23 "Under the adjudicative version of the separation of powers, unpersuaded
governments wouldbe free to disregard suchjudicial opinions andcontinue acting on their
own views of constitutional requirements ." R . Knopffand F.L . Morton, Charter Politics
(Toronto : Nelson, 1992) at 179 .

24 R. Burt, The Constitution in Conflict (Cambridge : Harvard University Press,
1992) at 3 .

25 J. Agresto, The Supreme Courtand ConstitutionalDemocracy, supra n. 22 at 119.
Although he unfortunately shows no awareness of the Canadian approach, Agresto
indicates that : "The perfect constitutional solutionto the problem ofinterpretative finality
andjudicial imperialism would have beenfor the judiciary to possess the some legislative
relationship to Congress as that which governs the executive." ibid. at 134

26M. Tushnet,Taking the Constitution Away From the Courts (Princeton : Princeton
University Press, 1999) at 175, 33, 186 . Tushnet's preference is for democracy, but he
seems to assume that the people willwantto think interms ofconstitutional law whichis
not the most obvious vehicle for populism . See M. Mandel, "Against Constitutional Law
(Populist or Otherwise)" (2000) 34 U.Richmond L.Rev . 443 at 459 .
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Transported to the Canadian context, Tushnet's proposal would authorize
legislatures to act on their rival interpretation of the Constitution withoutresort
to section 33 . Parliament's interpretations of what constitutes a fair trial or
equality would have as much claim to respect as the Court's . Tushnet does not
seem to fear the implications that this may have for accused or unpopular
minorities'?

ACanadiancommentatorwhohasbeenattractedtoco-ordinateconstruction
is McGill political scientist Christopher Manfredi. He argues that
constitutionalism will become meaningless if courts, just as much as the
executive and the legislature, are given unlimited and unchecked power to act
in the name of the constitution . Manfredi's concern about this "paradox of
liberal constitutionalism" would have been shared by both Jefferson and
Madison who, as discussed above, embracedco-ordinateconstruction. Manfredi
is sceptical about the use of section 1 of the Charter and legislative replies to
court decisions to avoidjudicial supremacy because the judiciary still decides
whether limitations on rights are justified in subsequent Charter litigation.28
This makes sense in the light of a political theory that assumes that every
institutionofgovernmentis self-interested and maximizespowers, butdiscounts
both the frequent and rapid nature ofreplies to many Charterdecisions and the
Court's willingness to uphold reasonable limitations on rights under section
1 . 29 Manfredi is more optimistic about theuse ofthe section 33 override which
he sees not only as a means for Parliament to "reinstate" policies that have been
overturned by the court, but as a means to "assert its equal authority to interpret
the Charter." 3o He uses Askov and Seaboyer as examples of cases in which
Parliament could have used the override to re-interpret the Charter right,
presumably so that it would be less protective of the accused's interests . Like
Tushnet, he assumes that legislatures are competent and interested in engaging
in constitutional interpretation and that they will not interpret the constitution
in a self-interested manner.

In my view, it is difficult to think that Parliament would do a betterjob of
interpreting the right to full answer and defence or the right to a trial in a
reasonable timethanthe courts . GivenParliament's interest in crimecontrol and
victims' rights, the tendency would be to minimize and even trivialize these
rights . Rejecting the idea of co-ordinate construction, however, does not mean

27 In earlier work, he suggested that legislative enactment of a criminal law that the
courts would surely hold unconstitutional might be imprudent . M . Tushnet, "Policy
Distortion and Democratic Debilitation : Comparative Illumination of the
Countermajoritarian Difficulty" (1995) 94 Mich.L.Rev . 245 at 262-3 .

28 C. Manfredi, JudicialPowerand the Charter. Canada and the Paradox ofLiberal
Constitutionalism (Toronto : McClelland and Stewart, 1993) at 37-39, 197 .

29 In subsequent work, Manfredi argues that "genuine dialogue only exists when
legislatures are recognized as legitimate interpreters of the constitution and have an
effective means to assert that interpretation" and on this definition only occurs in about a
third ofcases . C . Manfredi and J. Kelly, "Six Degrees of Dialogue" (1999) 37 Osg . Hall
L.J . 513 at 524.

30 C. Manfredi, Judicial Power and the Charter, supra n. 28 at 204.
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that the Court should have had, the last word in either of these two matters.
Parliament could have enacted its own statutory regime to ensure speedy trials
which could then be tested in the courts to determine if it infringed theCourt's
interpretation ofthe right or could bejustified as a reasonable limiton theright.
At this juncture, the Court might well defer to Parliament's judgment and
knowledge about trial delays and available resources . If, however, Parliament
attempted to trivialize the right , the Court could strike down the legislation
regardless ofwhatParliament might thinka reasonable time for a trial mightbe.
As willbe describedbelow, Parliament was able to respondto Seaboyerwithout
employing the override becauseit broadenedthe debate by reformingthe entire
law of sexual assault. This was a constructive dialogue, but not one in which
Parliament told the Court that its interpretation of the right to full answer and
defence was wrong. The robust theory of co-ordinate construction may not be
necessary to prevent the judicial supremacy that its proponents fear.

I agree withProfessor 1Vlanfredi on one pointand that isthe propriety of using
the override to reverse a judicial decision . If Parliament, simply had sought to
reverse Seaboyer, then, as suggested by a Parliamentary sub-committee on the
status of women, the override should have been used . Such a use of the override
need not, however, be based on the legislature's claim of co-ordinate authority to
interpretthe Constitution. Infact, the use ofthe override mightuphold theCourt's
interpretation ofthe Charteras validwhilesuspendingtheoperationofthedecision
(and indeed the applicability of the Charter right to the new legislation) for a
temporary period of time . The Court's interpretation of the right would not be
extinguished and would likely play a role in determining whether the override
shouldberenewed. The override preserves theCourt's controversialinterpretation
ofthe constitution in a manner that willnot occuriftheoverride is not usedand the
Court upholds legislation that reverses its earlier decision .

Despite its lineage, the doctrine of co-ordinate construction challenges
conventionalunderstandings oftherule oflaw which suggests thatthelegislature
should respect the Court's interpretation of the.Constitution. The idea that the
legislature has as much if not more rightthan the court to say what fundamental
values, legal, equality or minority rights mean in a particular context and then
act on its own interpretations also makes the legislature a judge in its own
majoritariancauses . Co-ordinate constructionalso sacrifices the distinctiverole
of courts and legislatures by :suggesting that they both should devote their
different talents to the same exercise : constitutional interpretation. Section one
allows legislatures plenty ofroom to engage with the Court over the objectives
and alternatives considered in limiting rights without suggesting that the
legislature should assert its interpretation of substantive rights over that of the
Court. If the extraordinary and populist doctrine of co-ordinate construction is
ever invoked to reverse a judicial misinterpretation of Dred Scott or Lochner-
like proportions, it should be done with the special safeguards of the override.
The override ensures that the public is alerted and that the Court's own
interpretation of the Charter is preserved to be re-considered in calmer times
when the override expires.
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B . Dialogue Basedon the Court's Accountability to Society

Some theories ofdialogue suggest that courts areinfluenced by thepolitical
feedback they receivefrom legislatures and society and will not and should not
stray too far from the democratic mainstream . The origins of this approach are
found in an influential 1957 article by Yale political scientist Robert Dahl who
concludedthat as an empirical matter, the "policy views dominant on the Court
are never for long out of line with the policy views dominant among the
lawmaking majorities of the United States ." Dahl also argued as a normative
matter that "ifthe Court didin factuphold minorities againstnationalmajorities,
as both its supporters and critics often seem to believe, it would be an extremely
anomalous institution from a democratic point of view". In an extraordinary
statement to make in the wake of Brown v. Board of Education, Dahl even
suggested that if the Court supported "minority preferences againstmajorities"
it would "deny that popular sovereignty and political equality, at least in the
traditional sense, existintheUnited States ."31 Dahl's majoritarian view ofboth
democracy andjudicial review woulddeprivethe Courtofwhathis contemporary
Bickel clearly saw as its anti-majoritarian role . Dahl's approach is disturbing
becauseit suggests thatminorities couldbepermanently isolatedand ganged up
upon . It also begs the question of why bother assigning the task of judicial
review to the independentjudiciary when elected politicians could more safely
be relied upon to reflect the wishes of the majority . Despite these disquieting
implications, Dahl's radical approach to dialogue, like that ofJefferson, seems
to be making something of acomeback.

Like Dahl, many of the commentators who see dialogue as a form of
political interchange and accountability focus on the important task ofpositive
description ofthe placeofthe Courtin society. Charles Epp argues thattherights
revolution in Canada relies less on eitherthe Charter or the policy dispositions
of the Court and more on the support structure provided by rights advocacy
groups, legal aid, lawyers and government support. As anormative matter, he
suggests that his conclusion that rights require broad support in civil society
helps resolve the tension in conventional constitutional theory between
democracy andrights and the power ofmajorities andjudges .32 TedMorton and
Rainer Knopff agree about the importance of support structure or what they
provocatively call "the Court Party"33 , but dispute Epp's conclusion that the
Charter's support structure was representative or gave itdemocraticlegitimacy .

31 R. Dahl, "Decision-Making in a Democracy: The Supreme Court as National
Policy-Maker" (1957) 6 J . of Public Law 279 at 285, 291, 283.

32 C. Epp, The Rights Revolution (Chicago : University of Chicago Press, 1998) at
197-99 ; C. Epp, "Do Bills of Rights Matter? The Canadian Charter of Rights and
Freedoms" (1996) 90 American Political Science Rev. 765.

33 F.L. Morton andR. Knopff, The CharterRevolutionand the Court Party, supra n.
5 at 25.1haveargued elsewhere that the so-called CourtParty is neither a unified Party and
that its members did not depend on the Court for their power. See my DueProcess and
Victims' Rights: The New Lawand Politics of Criminal Justice (Toronto : University of
Toronto Press, 1999) at 117-118.
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Whether one accepts Epp's more optimistic and pluralistic views or Morton's
and Knopff' s more pessimistic andmajoritarian views,34theyboth follow Dahl
in presuming that courts as a matter of democratic theory should not stray far
fromthe democratic mainstream . Terri Peretti alsofollows Dahl by arguingthat
thetensionbetweendemocracy andjudicialreview canberesolvedby theCourt
making "politicallysensitive"decisionsdesignedtorespondtopolitical messages
from other branches ofgovernment and to maintain the Court's public support
and prestige . 35 All of these conrninentators contemplate a dialogue in which
courts and legislatures speakin similar voices that reflect and defer to majority
sentiment. The goal of the dialogue .is to reach agreement, with the Court often
following the legislature. Political theories of dialogue stress the Court's
ultimate. accountability to the legislature and society . In the Canadian context,
they would suggest that legislatures, because they are closer to the will of the
majority, should be able to reverse unacceptable court decisions without resort
to the override:

	

,
Whatever its merits as a matter of empirical description, the idea that

the independent courts should be accountable to the legislature and the
majority should not serve as a normative guide for the participants in the
dialogue. Like theories based on co-ordinate construction, theories of
dialogue based on the Court's accountability sacrifice the distinctive role
of courts and legislatures by suggesting that they both should devote their
different talents to the same exercise : the discovery and reflection of
majoritysentiment . There are dangers in stressing the Court's accountability
to legislatures and society or the importance of agreement in the dialogue .
Although the Court shouldbe open to education by the legislature aboutits
objectives and why it has rejected seemly less intrusive alternatives, the
Court shouldbe true to its anti-majoritarian nature and role, its precedents,
and its own way of,reasoning even if that produces a judgment that
promotes widespread or focussed opposition in civil society or one that
invalidates a legislative reply to an unpopular decision and provokes the
use of the override . The safëty valve of the override should allow "courts

34 In reaching their conclusion that the Charter revolution is "fundamentally
undemocratic", Morton and Knopff rely in part on Lord Durham's conception that
"parliamentary sovereignty was the key to protecting rights ." The CharterRevolution and
the Court Party, supra at 149, 153 . Although he did advocate responsible government,
Durham was also a foe of minority rights and federalism. He recommended legislative
union between Quebec and Ontario as a means to end "the vain endeavour to preserve a
French-Canadian nationality in the midst of Anglo-American colonies and states" . Lord
Durham'sReportedG.M. Craig (Toronto : McClelland and Stewart,1963) at50 . Morton's
and Knôpff's unapologetic reliance on Durham reveals much about the majoritarian
premises of their understanding of democracy.

35 T. Peretti, In Defence ofa Political Court (Princeton : Princeton University Press,
1999) at 188 . This understanding of judicial review would make opinion polls on the
public's reaction to Court's decisions relevant . The available data suggest considerable
supportfor the Courtin someareas including gayrights, butless supportin other areas such
as Aboriginal rights .
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to be courts and legislatures to be legislatures" 36 without switches in time
by the Court to save the Court . Strong and principled judicial interventions in
the dialogue will assure that something of value that would not ordinarily be
heardin democratic conversations will beadded,eveniftheCourt's contribution
ultimately does not prevail. If the assertion of majoritarian sentiment over
principle and minority rights can everbe accepted (I doubt that it can), it should
be done with the override so that the public is alerted to what is being done in
its name and the Court's contribution, for rightor wrong, is preserved for future
generations to judge .

C. Dialogue Based on Courts and LegislaturesPlaying Distinct but
Complementary Roles

AlexanderBickel producedthe most sophisticated theoryofjudicial review
as basedon courts and legislatures playing distinct and complementary roles in
a dialogue between themselves and with society . Unlike others such as Ronald
Dworkin and John Hart Ely who followed in his footsteps in attempting to
justify principled and anti-majoritarian judicial review, Bickel recognized that
eventhe Court's finaljudgments on matters ofconstitutional principle were not
and probably should not be the final word . In 1970, he wrote that "virtually all
important decisions of the Supreme Court are the beginnings of conversations
between the Court and the people and their representatives . They are never, at
the start, conversations between equals . The Court has the edge . . . [but] the
effectiveness of the judgment universalized depends on consent and
administration ."37 The Court "interacts with other institutions, with whom it is
engaged in an endlessly renewed educational conversation . . . .And it is a
conversation, not a monologue."38 Bickel was under no illusion that the Court
necessarily would provide the final answer to the controversial issues it
pronounced upon and he was drawn to the study of those difficult and
controversial cases which placed "the Supreme Court at the bar of politics."39

Bickel's theory ofdialogue reflects its origins in thelegalprocess tradition .
The idea ofdialogue emerged naturally from the legal process interest in how
individuals and institutions would respond to court decisions . The connections

36 L.E. Weinrib, "Learning to Live with the Override" (1990) 35 McGill L.J. 541 at
568. For arguments that s.33 allows the courts to be bolder in their interpretation of rights
see P. Weiler, "Of Judges and Rights, or Should Canada Have a Constitutional Bill of
Rights" (1980)DalhousieRev. 205;P.Weiler, "Rights andJudges in aDemocracy : ANew
Canadian Version" (1984) 18 U.Mich.J . Law Reform 51 ; L.E. Weinrib, "Canada's
Constitutional Revolution: From Legislative to Constitutional State" (1999) 33 Is . L.R. 13
at 49 .

37A. Bickel, The Supreme Court and the Idea of Progress (New Haven: Yale
University Press, 1970) at 91 .

38A. Bickel, The Morality of Consent (New Haven: Yale University Press,
1974) at 111 .

39 This is the subtitle of Bickel's most famous work : The Least Dangerous Branch .



2001]

	

Constitutional and Common Law Dialogues

	

497

that Bickel drew between constitutional law and statutory interpretation and
procedural_law reflected legal process cbncerns.40

The structure of the American constitution, which has no limitation or
overrideclauses andsince Marburyv . Madison wasbasedonjudicialsupremacy
in defining the constitution, led Bickel to conclude that dialogues between the
Court and the other branchesofgovernment were mosteasily constructed when
the Courtfoundways, including doctrines ofstatutoryconstructionandprocedural
ploys, not to decide constitutional issues41 The passive virtues allowed the
Courtto engage "in a Socraticcolloquy with theotherinstitutions ofgovernment
and with society as a whole concerning the necessity for this or that measure,
for this or that compromise. All the while, the issue of principle remains in
abeyance and ripens ."42 For Bickel, the freest and least dangerous form of
dialogue under the American constitution occurred when the Court based its
decision on non-constitutional grounds . Bickel's insights about the dialogue
promoted by passive virtues may, however, apply to judicial review if the
structure of the Charter is "Bickellian" in the way it promotes dialogues
betweencourts and legislatures under sections 1 and3343 It also suggests that
there is less need for the use of the passive virtues to avoid or minimize
constitutional interpretation if Charter judgments are not, even in theory,
final . 44

Whenthe time wasripe andjùdgment could notbeavoided, Bickelbelieved
that the Court should decide constitutional issues and it should decide them on
the basis of principle properly crafted and defended . Bickel conceded that the
court made policy, but argued that "the search must be for a function . . . .which

40 Hart and Sacksnevercompleted a proposed chapteron constitutional law, buthad
a magnificent chapter on statutory interpretation . See H . Hart and A. Sacks, The Legal
Process (Westbury: NewYork, 1994 completed 1958) c.7 . Bickel taught thelegal process
at Yale . On the continued relevance ofthe legal process and the many legal process ideas
found in Charterjurisprudence see my "What's New and Old About the Legal Process?"
(1997) 47 U.T.L.J . 363 .

41 Thus a decision employing the passive virtues to avoid a constitutional issue
"radiates little ofgeneral consequences" while.afull-blownconstitutional decision"canbe
revised or reversed - at least in theory - only by the Court itself." The Least Dangerous
Branch, supra n. 14 at 202-3 .

42 Ibid. at 70-71 .
43G. Calabresi, "Foreword : Antidiscrimination and Constitutional Accountability

(What the Bork-Brennan Debate Avoids)" (1991) 105 Harv.L.Rev. 80 at 124 . Calabresi
focuses on s . 33 as the vehicle for what he calls judicial enforcement of constitutional
accountability . Section 1 oftheCharterhas servedmany ofthe"secondlook' functions that
Calabresi, like many others, associates with s . 33.

44 But see P . Monahan, "The Supreme Court of Canada in the 21st Century" in this
issue for arguments about the attractions of constitutional minimalism . In my view, the
avoidance and minimalization of constitutional judgment is more necessary to allow
"democratic processes room to manoeuver" in the context of the judicial supremacy
promoted by the American Bill .of Rights. Under the Charter, even bold and broad
constitutional pronouncements ofthe Court arenotnecessarily the final word. C. Sunstein,
One Case at a Time (Cambridge: Harvard University Press, 1999) at 54.
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differs from the legislative and executive functions ; which is peculiarly suited
to the capabilities of the courts ; which will not likely be performed elsewhere
ifthe courts do not assume it . . ." 45 This famous statement is based on classic
legal process concerns about differences between institutions and rejects the
idea that courts and legislatures should both engage in either the processes of
constitutional interpretationorthe reflection of majority sentiment.TheCourt's
use of principle also meant that Bickel did not believe the dialogue between
courts and legislatures wasaconversation between equals .TheCourt playedthe
role of Socrates while the legislature and society played the role of the
sometimes strong-willedstudents. Unlike proponents ofco-ordinateconstruction
or political dialogue, Bickel was sensitive to the fact that the Court spoke
through finaljudgments that should beobeyed while recognizingthat they may
not be the final word.

Bickel feared that that "political opposition could defeat the Court's
decision" in Brownv . BoardofEducation46 This resistance, whether couched
in the constitutional language ofstates' right or the racist cries of a threatened
white majority, however, did notjustify the Court retreating from its point of
principle. The Court's subsequent decision to allow desegregation "in all
deliberate speed" was based on dialogue that preserved the Court's point of
principle in the face of massive resistance . "The Court placed itself in position
to engage in a continual colloquy with the political institutions, leaving it to
themto tell the Courtwhat expedients of accommodation andcompromise they
deemed necessary. TheCourt would reply in the negative- and did eventually
once so reply-only when a suggested expedient amounted to the abandonment
ofprinciple."47 Unlike dialogic theories based on co-ordinate construction or
political interchange between the branches of government, Bickel's account of
dialogue made room for a strong judicial voice of principle that would resist
opposition from the majority and rival constitutional interpretations from the
other branches of government. Itshows that dialogic theories need not be based
on moral relativism or judicial deference.

Bickel's understanding of the court's role has influenced subsequent
theorists who have constructed dialogic theories of both constitutional and
statutory interpretation . In 1981, Guido Calabresi proposed that courts should
use a variety of Bickellian common law techniques to force legislatures to
reconsider statutes that were obsolete or could infringe fundamental values .48
Calabresi's work helped rejuvenate interest in both the legal process and

45 Bickel, The Least Dangerous Branch, supra at 24 .
46 Ibid . at 258, 267.
47 Ibid. at 254. The case where the Court intervened in the name of principle was the

famed Little Rock case of Cooper v. Aaron 358U.S . 1 (1958) .
48 The Common Law in the Age ofStatutes, (Cambridge : Harvard University Press,

1981) Even in this early work, Calabresi cited the notwithstanding provision of the
Canadian Bill of Rights as an example ofa clear statement rule that required legislatures
"to speak to their constituents in open and candid ways, before actions involving the
penumbra ofconstitutional rights are upheld" by the court. Ibid at 18 .
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statutory interpretation. New legal process scholars William Eskridge and
Phillip Frickey subsequently referred to clear statement rules of statutory
interpretation as "creating a domain of 'quasi-constitutional law"' that could
enhancedemocracybyrequiring legislatures to consider andbe clear about their
treatment oftheimportantvalues thatthe Courtidentiîied .49 Eskridge proposed
anew"meta-canon" of statutory construction that wouldhave the courts decide
close cases "in favor of interests that have been subordinated in the political
process" and other constitutional values . This would allow "the Court to
conduct an illuminating discourse with the legislature about our nation's public
values,butwithoutseriouslyobstructingorintrudingintothe politicalsystem ."5o

Calabresi argued that forms of judicial review that avoided the polar
extremes ofjudicial and legislative supremacy were Bickellian and too often
ignored in debates about bills of rights . He proposed intermediate forms of
judicial review in which courts wouldprotect "society's outcasts" and promote
"constitutional accountability"bynotallowing legislatures tohide their attempts
to limit a broader range ofrights, even ifthat meant that legislatures had to take
a second look at the law.s 1 This form ofjudicial review was democracy re-
enforcing by promoting deliberation and requiring legislatures to be clear about
howthey treated rights . Calàbresi suggestedthat the Canadian Charterwith its
"Bickellian" structure promoted this type of constitutional accountability . He
focussed onsection 33 as theultimate clearstatemèntrule, buthis analysis could
well be applied to section 1 of the Charter which requires limits onrights to be
prescribed by law. The constitutional accountability that Calabresi sought to
promote was not one that rendered the court accountable to the legislature's
interpretation of the constitution or its expression of majoritarian preferences.
Rather it required legislatures to be candid about how they treated rights
identified by the Court and allowed the Court to strike down legislation that
clearly violated the rights of vulnerable minorities .

Michael Perry followed Bickel in arguing that the unelected and anti-
majoritarian Court should serve as an agent of "moral re-evaluation and
possible growth" in its dialogues withlegislatures and society. The courts have
a unique role to play in the dialogue because of their commitments to "self-

49W. Eskridge andP. Frickey, "Quasi-Constitutional Law: Clear Statement Rules as
Constitutional Law-Making" (1992) 45 Vand. L.R . 593 at 597, 631 . See also W. Eskridge,
"Public Values in Statutory Interpretation" (1989) 137 U.Penn.L.Rev. 1007; C. Sunstein,
"Interpreting Statutes in the Regulatory State" (1989) 103 Harv.L.Rev . 405 at 468ff.

50W. Eskridge, Dynamic Statutory Interpretation (Cambridge : Harvard University
Press, 1994) at 294,276 .

51 G. Calabresi, "Foreword : Antidiscrimination and Constitutional Accountability
(What the Bork Brennan Debates Ignores)" (1991) 105 Harv.L.Rev . 80 at 103, 106 .

52M. Perry, The Constitution, the Courts and Human Rights (New Haven: Yale
University Press, 1982) at 100-102,111 ;142 . He argued that"What the majority comes to
believe in the long term, after having been rebuffed by the electorally unaccountable
Supreme Court in the short-term, is more likely to be morally correct than are established
but untested, unreflective moral conventions" relied upon by politicians who must stand
for re-election. Ibid. at 111.
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critical rationality" and "the `flesh andbloodofthe actual case-.52 Legislatures
enact legislation in order to solve a social problem, but judges see the actual
effect that the measure will have on a particular individual or group. Dialogue
will be enriched if legislatures and courts are true to their own institutional
identities . Perry recognized, however, that judges are not infallible Platonic
guardians and there was aneed to reconcilejudicial power with democracy . In
1982, he hung his hat on the ability ofCongress to restrict thejurisdiction ofthe
federal courts . Attempting to curb or change the Court (or the Constitution) is
one of the few means for American legislatures to respond to the constitutional
decisions . In more recent work, however, Perry argued that the Canadian
Charter had devised a better way to reconcile strong forms ofjudicial review
with democracy . "TheCanadian innovation represents aneffort to have the best
of two worlds : an opportunity for a deliberative judicial consideration of a
difficult and perhaps divisive constitutional issue and an opportunity for
electorally accountable officials torespond, in the course ofordinary politics."53
Although Perry contemplates the use of the override, much of his analysis
applies equally as well to section 1 . He holds out the hope that under the
Canadian system "the powerofjudicial reviewwouldthenbe less fearsome,less
threatening, to the politicians and others nowso exercised and angered by what
they perceive to be the excesses of `judicial imperialism"' and that it would not
"dwarf the political capacity of the people" and "deaden its sense of moral
responsibility" 54 because of the ability of legislatures to reply to Court
decisions .

Both Perry and Calabresi relied on the work of Paul Weiler for their
understanding of the dialogic nature of the Charter. Weiler's early work was
sceptical about giving the Court the final word in interpreting the constitutional
division ofpowers,but expressed optimism about the role ofCourts in requiring
legislatures to make clear statements ifthey wished to infringe civilliberties . 55
In an 1980 article that is widely seen as providing the intellectual foundation for
the section 33 override, Weiler argued thatjudicial review could bejustified in
Canada provided that the Charter had a notwithstanding clause. The override
would result in "a creative compromise between the British version of full-
fledged parliamentary sovereignty and the American version of full-fledged
judicial authority overconstitutional matters."56 Unlikein theformer, aggrieved
citizens could use litigation to engage their governments "in a dialogue of
principle" and not "be fobbed off as a troublemaker who is raising issues too

53M. Perry, "The Constitution, the Courts and the Question ofMinimalism" (1993)
88 Northwestern Univ.L.Rev . 84 at 158; M. Perry, The Constitution in the Courts (New
York : Oxford University Press, 1994) at 200.

54M. Perry, "The Constitution, the Courts and the Question ofMinimalism", supra
at 159.

55 SeeP. Weiler, In the Last Resort (Toronto : Carswell, 1974). As discussed below,
the division ofpowers is less amenable to the form of dialogic judicial review that Weiler
envisioned under the Charter.

56 P. Weiler, "OfJudges and Rights, or Should CanadaHave a Constitutional Bill of
Rights" (1980) Da1.L . Rev. 205 at 232.
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touchy to be handled by politicians, and who does not represent enough votes
to carry political clout anyway". Unlike in the United States, however,
governments would not have to acceptjudicial solutions to complex issues of
social policy if they were prepared to enact legislation notwithstanding the
Charter and "take the flak for such a measure"57 Even the use of the section
33 override does not end the dialogue because,of its sunset provision which
requires agovernment to re-enact the override every five years - a time period
that "requires the legislature, the electorate, and, also, one hopes, the judges to
think the problem through again and again." 58

Dialogic judicial review for Weiler did notmeanjudicial deference to the
legislature's expression of majority sentiment or its interpretation of the
constitution . Rather, "a major virtue" of the override was "that it could elicit
more vigorous judicial scrutiny of abroad range of civil rights issues, because
itwould givejudges asenseof security fromthepresence of a legislative safety
net beneath them." At the same time, Weiler argued that the strengths of
governments produced by the Canadian Parliamentary system would allow
them to respond to judicial decisions, and if anything, made strong judicial
review more necessary and less dangerous than in the American system of
dividedgovernment . The"newpartnership"the Chartercreatedbetweencourts
andlegislatures "rests on the assumption that thechiefthreatto rights in Canada
comes from,legislative thoughtlessness about particular intrusions, a fault that
can be cured by thoroughly airing the principle in a judicial forum.-59 His was
a model of constitutional accountability and dialogue in which courts would
focus onissues oflegal principle andlegislatures wouldrespond in those cases
where it could not live with the principles the Court declared.

D. The Supreme Court's Understanding ofDialogue

TheSupremeCourthas discusseddialoguebetweenthe Courtandlegislatures
in afewcases. These briefdiscussions suggest some attraction to all theories of
dialogue outlined above, but an unequivocal commitmentto none . In Vriend,6o

the Court indicated that under the Charter, "the work of the legislature is
reviewed by the courts andthework ofthe court in its decisions can be reacted
to by the legislature in the passing ofnewlegislation (or even overarching laws
under section 33 of the Charter) . This dialogue between andaccountability of
each of the branches have the effect of enhancing the democratic process, not
denying it ." Theidea that the court reviews thework ofthe legislature and that
the legislature can respond by enacting new laws under either sections 1 or 33
contemplates adialoguethatfollows the structureofthe Constitutionand allows
eachinstitution toplay distinct andcomplementary roles. TheCourtmusttry its

57 Ibid. at 233-34 .
58 P. Weiler, "Rights and Judges in aDemocracy : ANewCanadianVersion" (1984)

18 U.Mich.J.Law Reform 51 at 82 .
59 Ibid. at 81, 84 .
60 [1998] 1 S.C.R. 493 at para . 139.
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best to understand the legislature's objectives and justifications for limiting
rights61 , but consistent with a Bickellian approach, the Court must insist on
principles and proportionality even if that means that the legislature must, as
would have been the case in Vriend, use the override to express a fundamental
point ofdisagreement withthe Court. Underthis theory, democracy is enhanced
when the legislatureresponds to the Court's decisionand is held accountable by
the people for that response. The override would be the main vehicle for the
legislature tomake the Court accountable. Useofthe override, however, would
not change the Court'sjudgment and thejudgment would still in a moral sense
at least hold the legislature to account when the override expired. This
understanding of dialogue extrapolated from the discussion in Vriend is
consistent with a Bickellian theory of dialogue that assigns the Court and the
legislature distinct and complementary roles.

In Mills,62 the Court returned to the theme of dialogue and mutual
accountability and drew some analogies with thecommonlaw by indicating that
"if the common law were to be taken as establishing the only possible
constitutional regime, thenwe couldnot speakofadialogue withthelegislature .
Such a situation could only undermine rather than enhance democracy." This
recognizes the important similarities between the relationship of the Court and
the legislature under the common law and the Charter. Mills suggests that
democracy is enhanced not so much by requiring the legislature to respond in
the ways contemplated in Vriend, but rather by the Court adopting "a posture
of respect" and leaving room for the legislature to reply to its decisions in that
case without the use of the override . This interpretation may indicate some
sympathy for the ideathat the Court is ultimately accountable to the legislature
and society. Under this scenario, the Courtmayowe the legislature anincreased
margin ofdeference when the legislature has found its previous decision to be
unacceptable. Taken to the extreme, the notion ofthe Court's accountability to
the legislature maybe in tension tojudicial independence and the Court's anti-
majoritarian role .63

The Court in Mills also demonstrated some attraction to a third theory of
dialogue, namely that ofco-ordinate construction. TheCourt stated that "courts
do not hold amonopoly on the protectionand promotionofrights andfreedoms"
and suggested that the task before it was to define the competing rights of the
complainant to equality and privacy with the accused's right to full answer and
defence. Onereading ofMills suggeststhatthe CourtwasdeferringtoParliament's
own interpretation ofthe competing rights eventhoughthe majority ofthe Court
had interpreted the rights quite differently in a previous case on the same

61 M. v. H.,[1999] 2 S.C.R. 3 at para . 328, per Bastarache J.
62 (1999), 139 C.C.C . (3d) 321 at paras . 56-58 .
63 A. Lamer, "The Rule ofLaw and Judicial Independence" (1996) 45 UNBL.J . 3 at

13 ; P. Hughes, "Judicial Independence and the Supreme Court of Canada" supra 181.
64 Namely the Court's prior decision in R. v. O'Connor (1995), 103 C.C.C . (3d) 1 .

Another reading discussed below suggests that trialjudges, not Parliament, will define the
ambit of the competing rights in individual cases.
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issue64 The issue of the degree of deference, if any, owed _to legislative
interpretations of the Charter will arise with greater frequency as legislatures
becomemoresophisticatedabouttheCharter andincludepreamblesinlegislation
make claims about constitutional interpretation . As. suggested above, undue
deference to legislative interpretations ofthe Charter presents some danger of
Parliament being a judge in its own majoritarian causes and of favouring the
rights of the more popular and politically influential over the rights of the less
popular . In any event, the Court has in Vriend and Mills shown itself attracted
to all three theories ofdialogue discussedaboveandhas notyet committeditself
to any one of the theories .

E. Conclusion

Theories of dialogue which give courts and legislatures distinctive but
complementary rolesrespond to many of the objections ofthose who-argue
that the dialogue model does not adequately capture the nature of ajudicial
process which aspires to render final judgment in cases on the basis of
principle . They also explain ordinary dialogue under both thecommon law
and section 1 of the Charter in which courts remind legislatures of values
that might otherwise be neglected orfinessed in the legislative process and
legislatures respond by expanding or refining the terms of the debate and
by making clear whyrights have to be limited in particular contexts . They
explain less well the extraordinary dialogues that occur when legislatures
and courts engage in shouting matches and show downs over whether a
particular decision made by the Court was right or wrong. In these cases,
the legislature may be claiming to correct a Court that has wrongly
interpreted the constitution or has rendered a decision that is unacceptable
to society acting through the legislature . The extraordinary nature of these
claims and the conflict they produce betweenthe court and the legislature
suggest that they should only be made with the special safeguards of the
section 33 override .

III. Dialogue Between Courts and Legislatures Before the Charter

Dialogue between courts and legislatures is not a product of the Charter. A
decision invalidating a statute under the division of powers was a form of
dialogue that indicated that the other level of government could enact the
legislation. In 1938, John Willis revealed how courts through the use of
commonlaw presumptions orcanons ofstatutory interpretationenforced "a sort

65 J. Willis, "Statutory Interpretation in a Nutshell" supra note 2 at 17,23. J.A. Corry
also recognized the role of"political and constitutional theory"in statutory interpretation .
Like Willis, he was sceptical of the values that the courts embraced in the presumptions
outside ofthe criminallawcont6xt:J.A . Corry, "AdministrativeLawandthe Interpretation
of Statutes" (1935) 1 U.T.L.J. 286 at 293-6 .
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of common law `Bill ofRights' or `ideal constitution"'65 With the exception
ofpresumptions ofinens reain criminal law, Williswas quite critical of "ancient
presumptions" such as those against expropriation without compensation . As
will be seen, however, the "ancient presumptions" have been modernized to
reflect concerns about human rights and courts have recognized the ability of
legislatures to displace all the presumptions by enacting legislation that clearly
departed from their values .

A . Drastic Dialogues Over the Division ofPowers

Although much is often made ofthe fact thatthe invalidation ofa law under
the division ofpowers only means that the other level ofgovernmentcan enact
the same law, the ability of legislatures to engage in dialogue with the Court
under the division of powers is quite limited . The legislature whose law was
struck down has a fairly limited range ofresponses . Amending the law to alter
its pith andsubstancemay require drastic changes thatwilldistort the policy that
the law is intended to promote . Allowing the other level of government to
occupy the field may notresultin laws thatadvance the same policies orany law
at all . Federal legislation may not be possible where the invalidated provincial
lawrepresents only a local majority andapatchwork ofprovincial laws may not
really replace federal legislation . Intergovernmental negotiation has allowed
governments to bargain around many division of power rulings,66 but there is
otherwise no ability to limit or override the division of powers as interpreted by
the Court . This may explain why division ofpower rulings, not Charterrulings,
have provoked the drastic and desperate replies of changing the Constitution
and the Court .

The Court's very firstconstitutional decisionin 1877 was a factor two years
later when a bill was introduced to abolish the Court.67 In subsequent years,
bills were introduced to deprive the Court of considering the constitutionality
ofprovincial laws . Attempting to abolish theCourt orrestrictitsjurisdiction are
particularly drastic forms ofdialogue - the ultimate in your face replies - but a
form of dialogue nevertheless . The Privy Council's decisions holding that the
Canadian versionofthe New Deal was beyond federal powers was animportant

66 p. Monahan, Politics andthe Constitution (Toronto : Carswell, 1987) . Thefederal
government's use ofthe spending power and declaratory power can be used as a dialogic
response to Court rulings .

67 Severn v . The Queen, [18781 S.C.R . 70 . This and other of the Court's early
division of powers decisions were perceived by many as hostile to the growing
provincial rights movement . See 1 . Bushnell, The Captive Court (Montreal : McGill
Queens, 1992) at 92 ; J . Snell and F . Vaughan, The Supreme Court of Canada
(Toronto : Osg . Society, 1985) at 31-2, 113 .

68 The cases provoked a good deal of Court bashing. A bill to abolish such appeals
receivedsecondreadingin 1939, butthenwas referred tothecourts and because oftheWar
wasnot consideredby the Privy Council until 1947 . Appeals to the Privy Council werenot
abolished until 1949 .



2001]

	

Constitutional and Common LawDialogues

	

505

factor leading to the abolition of appeals to that body6 8 They also provoked a
constitutional amendment in 1940 (unfortunately too late for the unemployed
of the Great Depression) that reversed a Privy Council decision by giving the
federal government the powerto implement unemployment insurance. These
examples suggest that dialogue between the Court and legislatures over the
division of powers may have to take the drastic forms of changing the
Constitution and the Court . The closest that the Canadian constitution comes to
American-style judicial supremacy is the enforcement of the constitutional
division ofpowers .

Although the division of powers is notthe bestmodel for dialogic forms of
judicial review, I will examine one more division ofpower case that, because
ithinged on statutory interpretation,foreshadowed Charterdialogues including
thelegal andpolitical controversy overBill 1Dl'srequirements that commercial
signsonly be infrench. The case involved a challenge to a Quebec City by-law
thatprohibited the distribution ofpamphlets withoutthe permissionofthe Chief
of Police. Laurier Saumur, a Jehovah's Witness, alleged that the by-law was
"discriminatory,, vindictive, oppressive, constitutes an abuse of power and is
therefore unconstitutional, illegal, null andvoid" . 69 Both the trialjudge and the
Quebec Court of Appeal upheld the bylaw as a valid "police regulation"
governing the streets . In a 5:4 decision, the Supreme Court reversed these
decisions . Four judges held that the by-law exceeded provincial powers in its
attempt to regulate free speech and free religion . Justice Rand argued that the
Witnesses were entitled to their freedom as "citizens . . . not of this or that
province but ofCanada" .70 Four otherjudges concluded that the by-law was a
valid provincial attempt to either regulate streets or religion . Chief Justice
Rinfret cited the religious insults made by the Witnesses and concluded that
Quebec City, which he noted had a 90% Catholic population, had "non
seulement le droit, mais le devoir, d'empêcher la dissemination de pareilles
infamies"71 The swingjudge, Justice Kerwin, basedhis decision to strikedown
the by- law on a pre-Confederation statute thatprotected freedom ofreligion.72
Striking the by-law down on division of powers grounds may have ended the
dialogue. As itdidafter theCourtinvalidatedPadlockAct, thefederalParliament
would not likely have used its criminallawpower in accordance with the wishes
of the majority in Quebec .

Unlike the constitutional division ofpowers,however, thepre-Confederation
statute could be amended by an ordinary act of the Quebec legislature . The
legislation was quickly amended to provide that it did not constitute the free

69As quoted in F. Kaufman, "Case Comment", (1953) 1 McGill L.J . 223 at 223-4:
70 Saumur v. City ofQuebec, [1953] 2 S.C.R . 299 at 333 .
71 Ibid. at 318 .
72 He upheld provincial jurisdiction over freedom of speech and religion and

dismissed an argument based on the implied bill ofrights on the basis that "we have not a
Bill of Rights such as is contained in the United States Constitution and decisions on that
part of the latter are of no assistance." Ibid. at 324 .
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exercise of religion to distribute pamphlets or to make speeches that contained
"abusive orinsulting attacks against the practice ofareligious profession or the
religious beliefs of any portion of the population of the Province". The new
legislation did not name the Jehovah Witnesses, but clearly targeted their
practices . For goodmeasure, itdeclaredthatinsultingotherreligions endangered
"the public peace and good order in this Province" and was prohibited.73 The
Qu6bec legislation was an "in your face" reply that effectively reversed the
Supreme Court's decision .

What wouldhave happened had the by-law been struck down under the
Charter? Unlike under the division of powers, Qu6bec would have been
able to reply either under sections 1 or 33 . Under section 1, the legislature
could argue that the Court had misunderstood its objective of responding
to religious insults and attempt to justify why the particular means had been
chosen . Qu6bec could be seen as clarifying and refining the terms of the
debate by replacing a by-law that gave the Chief of Police open-ended
discretion with a law that more clearly defined what was prohibited . The
reply legislation would also signal that Qu6bec found the Court's earlier
decision to be unacceptable to its majority and that it believed that it had the
constitutional powers to regulate religious insults. Undersome theories of
dialogue, the Court would for those reasons accord the reply legislation an
increased margin of deference . Because Qu6bec's amendment so clearly
targeted the Jehovah Witnesses and so clearly reversed the Supreme
Court's decision, however, there are stronger arguments that the more
candid course would have been to invoke the section 33 override . The
section 33 override would have signalled that the Court's ruling was
unacceptable to the majority in the province . The override would have
ensured sober second thoughts by expiring five years after it was invoked.
As the matter stood, this reply legislation remained on the books until it was
repealed in 1986 .74

TheSaumur case is also instructive because it illustrates that alegislative
reply, no less than a judicial decision, may not be the final word in the
dialogue . The day after Qu6bec's reply legislation was enacted, Saumur
again went to court to challenge the new law on the basis that it was
"expressly designed to override the decision of the Supreme Court and is
contrary to law and an effort to undermine the constitution of the country
and to destroy civil liberties ."75 This challenge was dismissed by the
Supreme Court in 1964 on the basis that Saumur's fear that he might be

73 S.Q . 1953-4 c.15 ss .2a,2b .,2c . The legislation received little press coverage at the
time because the government was, at the same time, passing more controversial bills to
decertify unions with suspected communists . See "Contentious Qu6bec Labor Bills
Approved" Montreal Gazette Jan.29, 1954 at A3 .

74 S.Q . 1986 c.96 s.175 .
75 Petition for interlocutory relief as quoted in Satnnur and Jehovah's Witnesses v.

A.G. ofQttdbec, (1962) 37 D.L.R. (2d) 703 at 718 (Qué.C.A .).
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chargedunderthenewlawdidnot give himasufficientinterest to challenge
the law.76 Today, it is possible that Saumur would be granted public
interest standing to challenge the law and the Court would deal with the
constitutionality of the legislative reply. Dialogues can continue and, as
will be seen in the next section, the Court is now facing asecond generation
of cases spawned by reply legislation to its first generation of Charter
rulings .

Judicial second looks at reply legislation raise some of the most
difficult and revealing issues about the nature of the dialogue between
courts and legislatures . From a political accountability perspective, they
involve a show down between the Court and the legislature with the latter
having the most majoritarian clout. From the perspective of theories of co-
ordinate construction, they pit the Court's interpretation ofthe Constitution
against the legislature's rival interpretation . From the perspective of courts
andlegislatures playing distinct roles, they provide an opportunity for the
Court to be educated about the practical effects of its prior rulings while
also allowing the legislature an opportunity to demonstrate what it has
learned from the Court's prior ruling and to refine debate about its own
objectives and alternatives . In my view, courts should uphold reply
legislation only when the legislature has respected the Court's original
ruling while refining the law so that it is justified under section 1 of the
Charter. The idea that the legislature can assert its interpretation of the
constitution or its claim to represent the majority over the Court's previous
decision should only justify the use of the override .

Saumur and its legislative aftermath indicates howjudicial decisions and
legislative replies predate the Charter. Ifamajority ofthe Courthadinvalidated
the by-law under the division of powers, there likely would have been no
legislative reply from either level ofgovernment. Ifthe matterhadbeen decided
under the Charter, however, the province could, as it did in response to Justice
Kerwin's interpretation of the statute, enact reply legislation . Legislatures
retain amore robust range of reply options when their policies are thwarted by
the interpretation of the Charter or statutes than the constitutional division of
powers .

B. Dialogues over the Interpretation of Statutes

Thepre-Chartermodelfordialogicforms ofjudicial reviewis better found
in the interpretation of statutes than the interpretation of the constitutional
division of powers . The presumptions of statutory interpretation that Willis
identified in 1938 have been modernized to take into .account the role of the
positivestateand thepostWarconcernabouthumanrights . Modernpresumptions
suggest that statutes should, in the absence of clear statements to the contrary,
be interpreted in a manner consistent with the Charter, international law,

76 Saumur v. A. G. ofQuébec, [1964] S.C.R. 252.
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Aboriginal and treaty rights, human rights codes, the rule of law and other
constitutional values more than the laissez faire values that Willis identified
with the ancient presumptions . 77 As will be argued in the next section, the
Charter continues this tradition and constitutes the ultimate presumption that
legislatures willrespect rights unless they clearly articulate andjustify departures
and limitations on them.

The dialogic nature of the presumptions of statutory interpretation have
also been more widely recognized since Willis wrote . Justice La Forest has
explained that various presumptions of statutory interpretation are "designed
`as a protection against interference by the state with the liberty or property of
the subject"' and have allowed courts "to exercise an important role in the
protection of individual liberties even in the absence of an entrenched Bill of
Rights." Unlike Willis, however, Justice La Forest stressed that :

Ifthelegislation is clear, ofcourse, theintentoftheLegislation mustberespected.But
what these presumptions ensure is that a law that appears to transgress our basic
political understandings should be clearly expressed so as to invite the debate which
isthelifebloodofParliamentarydemocracy. 78 Presumptions ofstatutory interpretation
are not final words in a judicial monologue, but reminders to legislatures about
fundamental values that they maybeinclined to neglectorfinesse.Theiruse bycourts
requires legislatures to be candid about their treatment of fundamental values . This
hopefully produces conditions conducive to accountability and democracy .
The courts use presumptions to start a conversation about the importance

of fundamental values and to require clear statements and democratic debates
when the legislature departs from the values that the court deems fundamental.
Ajudicial decision applying the presumptions may frustrate the legislature, but
it is not the last word if the legislature is willing to enact reply legislation that
makes explicit the need to depart or limit the values identified by the court. The
common law presumptions can facilitate a constructive dialogue between
courts and legislatures not only about fundamental values that might otherwise

77 R. v.Beauregard, (1986)30D.L.R .(4th)481 at492(S.C.C.) ; SlaightCommunications
v.Davidson, (1989) 59D.L.R.(4th)416 at444 (S.C.C .) ; R. v. Sparrow, (1990) 70D.L.R.(4th)
385 at 401 ; Morguard Investments Ltd. v. De Savoye, (1991) 76 D.L.R.(4th) 256 at 271-74
(S.C.C.) ; Daniels and Whitev. The Queen, [1968] S.C.R . 517 at 541 ; R . v. Bernshaw, [1995]
1 S.C.R . 254 at275 ; Zingrev. The Queen, [1981] 2S.C.R. 392 at410SeeR. Sullivan,Dreidger
on the Construction ofStatutes, 3rd ed., (Toronto: Butterworths, 1994) at 320ff, P.-A, C6t6,
The Interpretation ofLegislation in Canada, 2nd ed ., (Cowansville : Yvon Blais, 1991) at
369ff, R. Sullivan, StatutoryInterpretation (Concord : Irwin Law, 1997) c.12 . Presumptions
protect a wide range ofhuman rights from "facile invasion" and ensure they are only taken
away "by direct and unequivocal enactment". N . Lyon, "The Central Fallacy of Canadian
Constitutional Law", (1976) 22 McGill L.J 40 at 60.

7$ Re EstabrooksPontiacBuick(1982)44N.B .R. (2d) 201 at210-11(C.A .) .Thecase
dealt with presumptions concerning respectfor property rights, but La Forest J.A . warned
that courts must afford "the Legislature the widestpossible scope in the performance of its
tasks ofadjusting private rightsto meet evolving social realities . The courts should not, for
example, place themselves in the position of frustrating regulatory schemes or measures
obviously intended to reallocate rights and resources simply because they affect vested
rights ." Ibid. at 213-14 .
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be neglected in the legislative process, but also about the need to limit such
values in contexts of which the legislature is particularly familiar. If the
legislature believes that the Court has wrongly applied the presumption or
ignored a clear intent to depart from the values expressed in the presumption,
the answer is simply to use its ordinary powers to enact new legislation79

A constructive dialogue will occurifthe courts focus on issues ofprinciple
that are liable to be neglected or finessed in the legislature and the legislature is
candid about when it believes that such principles should be limited or denied
in particular contexts . An interesting counterexample occurred in the early
1900's . In 1903, the Supreme Court interpreted a reform of the Canada
Evidence Actthat made accused andtheir spouses competentwitnesses to make
them compellable witnesses for the prosecution . The majority of the Court
refused to consider "the consequences which we may think impolitic or
undesirable whichfollowfrom adherence to theplainlanguageofthe statute ." 8o
Justice Mills wrote a strong dissent that stressed the importance ofthe marital
privilege, the accused's right against self-incrimination and the overriding
principle that "every accused party who is arrested and put upon his trial has a
fair trial - that justice is so administered, that the public confidence in the
fairness of its administration be maintained unimpaired."$ 1 In terms of a
dialogic form of statutory interpretation which requires the legislature to
address questions offundamental values, the approach ofthe dissenters is much
to be preferred .

Fortunately, the majority didnot have the last word as Parliament amended
the legislation three years later to make clear that accused and their spouses

79 In a case applying the presumption that "the courts require that, in order to
adversely affect acitizen's rights, whether as a taxpayer orotherwise, the Legislature must
do so expressly", Estey J. observedthat "this principle ofconstruction becomes even more
important and more generally operative in modern times because theLegislature is guided
and assisted by a well-staffed and ordinarily very articulate Executive. The resources at
hand in thepreparation and enactment of legislation are such that a courtmustbe slow to
presume oversight orinarticulateintentions when the rightsofthe citizen are involved . The
Legislature has complete control ofthe process oflegislation, and when it has not for any
reason clearly expressed itself, it has all the resources available to correct that inadequacy
ofexpression. This ismore truetoday thaneverbefore inourhistory ofparliamentary rule ."
Morguard Properties Ltd v. Winnipeg, (1983) 3 D.L.R.(4th) 1 at 13 (S.C.C .) This
functional insight about the legislative process does not, however, justify a literally
restrictive andnonpurposive interpretation oftaxation statutes or even criminal laws . See
StubartInvestments, (1984) 10D.L.R.(4th) 1 at 31-2 ; R . v . Golden, (1986) 25 D.L.R.(4th)
490 at494 (S.C.C.) ; R. v . Pare, (1987) 38 C.C.C.(3d) 97 (S.C.C .) . See generally J. Willis,
"Recent Trends in Canadian Income Tax Law" (1951) 9 U.T.L .J . 42 at 44 ; D . Duff, "
Interpreting the Income Tax Act", (1999) 47 Can. Tax J . 464, 741 ; L. Philipps, "The
Supreme Court'sTaxJurisprudence : What's WrongWith theRule ofLaw" (2000) 79 Can.
Bar Rev . 120 .

$0 Gosselin v . The . King, [1903133 S.C.R . 255 at 273 .
81 Ibid. at 291 . In another dissent, Justice Girouard concluded that because the

accused had been denied access to his wife before shereluctantly testified against him in
a murder trial that "Not only was the trial illegal, it was not even fair."



510
	

LA REVUE DU BARREAU CANADIEN

	

[Vol .80

could not be compelled by the prosecution to testify . Minister of Justice (and
future Justice) Charles Fitzpatrick was forthright in explaining to Parliament
that the amendment was necessary to reverse the Court's decision . He
argued that Parliament had never intended the result that the Court had
reached and that it went against both Canadian andEnglish law.82 This case
is an example of dialogue, but the reverse that would be expected between
an appointed and independent court committed to fundamental principles
of criminal justice and an elected legislature responsible to the concerns of
its constituents about crime. In this atypical dialogue, it was Parliament and
not the Court that was most concerned about fairness to the accused and the
principles of fundamental justice . In any event, this early example of
dialogue suggests thatjudicial mistakes in matters ofstatutory interpretation
can fairly easily be corrected.

C. Dialogues About Fault in Criminal Law

A more typical example of dialogue between the Court and Parliament
occurred with respect to the constructive murder provisions of the Criminal
Code. In 1942, the Supreme Court held that a robber was not guilty of murder
when his gun discharged in a struggle with the victim during a robbery because
the act of pulling the trigger was not his voluntary act.83 The case drew some
critical commentary and pressure for Parliament to act increased when in 1946,
a robber who accidentally shot a storekeeper in Toronto, was convicted of
manslaughter not murder. The next year, the House ofCommonsenacted anew
provision that expanded constructive murder to cover deaths that resultedfrom
robberies and other serious crimes when the accused used a weapon . The
Parliamentary debates were a lot less edifying than in 1906. The amendment,
which could have sent an armed robber to the gallows for an accidental death,
was enacted without "a line of public discussion." 84 Dialogic theories of
judicial review depend on a well functioning and vigilant democracy .

Faced with a harsh law that violated fundamental principles of fault, the
Court had the option ofabandoning the values behind the presumption ofmens
rea and becoming complicit in Parliament's action or ofinterpreting the law in
light of the values ofthe presumption so as to remind Parliamentofwhat ithad
done ; to warn against the dangers of going any farther, and to require clear
statements from Parliament if it wanted to go further. In 1951, the Court choose
the former course when it applied the new provision to convict a person of

8'` Hansard, April 6, 1906 at 1266 .
83 King v. Hughes, [1942] S.C.R. 517
84 J. Willis, "Case Comment", (1951) 29 Can. BarRev. 784 at 792. Willis criticized

the law as "savage" . He had notedin his earlier work thatthecommon law presumption of
mens rea was on the decline and some Canadian legislatures "expressly render it
inapplicable", as indeed had been done with respect to constructive murder . Willis,
"Statutory Interpretation in a Nutshell", supra note 2 at 24-25.
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murder who, after having made his get away from a robbery, accidentally
slipped and shot andkilled his taxi driver.g s The Court accepted Parliament's
ability to overrule its 1942 decision that had set forth a basic principle that
someoneshould not be convicted ofmurder exceptfor his or herownvoluntary
action . Even this decision provoked yet another amendment enlarging
constructive murderby providing that the accused only needpossess agun, not
necessarily use it. Parliament focussed on its objectives ofdeterringcrimeswith
guns without much consideration of principles or proportionality . Only the
Court couldbe concernedabout the effects of the law in individual cases, but
unfortunately it did not do so .

In subsequent years, the Court, at times, 86 took the opportunity to remind
Parliamentthatit had acted in defiance offundamental principles and to require
clear statements for further expansion of constructive murder . In Swietlinski,87
the Court held that evidence of drunkenness could be'considered because the
accused wascharged with murder even though the underlying offencewasone
of general intent for which drunkenness was, at the time, not a defence. In
Vasil,88 the Courtpushed againstParliament's use of objective faultby holding
that because murder was"essentially a crime ofintent, of malice aforethought,
the result of `wickedness' and `heinous conduct"', the accused's subjective
knowledge including drunkenness was relevant in determining liability . In
these cases, the Court confronted Parliament with the important principle of
subjective faultforamurder conviction withoutasserting the final word should
Parliament be prepared to even more clearly indicate its willingness to depart
from fundamental principles .

The Court's eventual decisions underthe Charterto hold that constructive
murder was an unjustified violation of section 7 by imposing the stigma and
penalty of a murder conviction in the absence of subjective fault may at first
blush seem to be astriking exampleofthe Courthaving the last word .89 Part of
this may be related to the Court's reluctance to uphold aviolation of section 7
of the Charter under section 1 of the Charter. In any event, Parliament could
have replied to the decision withnewevidence andanew section 1 justification
for why a murder conviction was needed to deter the use of violence and
firearms . It could also have invoked section 33 of the Charter to re-enact the
constructive murder provisions notwithstanding section 7 of the Charter.

85 Rowe v. The King, (1951) 100 C.C.C. 97 at 101 (S.C.C .) .
86 Butsee R . v . Trineer, [1970] S.C.R. 638 andR. v . Lajoie, [1974] S.C.R 399 where

the Court extended constructive murder concepts to accomplice liability and liability for
attempted murder when itarguably could have refusedto do so and requiredParliament to
make clear statements authorizing departures from the basic principles of fault. For
examples ofmore principled approaches to these issues seeR. v. Logan, (1990) 58 C.C.C .
(3d) 391(S .C.C .) andR. v. Ancio, (1984) 10 C.C.C . (3d) 385 (S.C.C.) .

$7 (1980) 55 C.C.C. (2d) 481 (S .C.C .) .
88 (1981) 59 C.C.C. (2d) 97 at 117 (S.C.C .) .
89 R. v. Vaillancourt, (1987) 39 C.C.C.(3d) 118 (S.C.C .) ;R. v. Martineau, (1990) 58

C.C.C . (3d) 353 (S.C.C) .
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Parliament did reply to these decisions by imposing mandatory minimum
penalties offour years imprisonment for a range of offences committed with a
weapon .The Courthas recentlyupheldthemandatorysentence as notconstituting
cruel and unusual punishment . 90 The Court also upheld felony first degree
murderandParliament subsequentlyexpandeditto include criminal harassment
and some organized crime offences and to restrict faint hope hearings9' Even
thoughParliament has acceptedthe basic premises ofthe Court's rulings onthe
need forsubjective fault formurder, the Courthas not exactlyhadthe lastword.

The Court's principledresistance to constructive murderfinds its origins in
a series of cases in which the Court strongly affirmed the presumption of
subjective mens rea in criminal law andfault inallpenallaw. Fault is aparticular
concern ofjudges who must convict and impose sentences in individual cases
while legislatures, in their understandable eagerness to respond to the harms
caused by crimes, frequently ignore such issues with many criminal offences
containing no referencesto fault. At the same time, however, fault is a contested
and evolving concept and it is not clearthat courts should impose the final word
on legislatures on these matters . This is an area where much may be gained by
a constructive dialogue in which the courts strongly and eloquently remind
legislatures aboutthe importanceoffault whilelegislatures remindcourts about
the consequences of their doctrines in particular contexts . Dialogic review,
whetherconductedthroughthevehicleofpresumptions ofstatutoryinterpretation
or sections 1 and 33 of the Charter, may respond to the dangers of the courts
either Lochnerizing the principles of criminal liability or of the legislatures
disguising the way they treat accused and fundamental principles of criminal
liability . Each institution can help the other see its potential blind spots .

Thedialogic form ofpre-Charterjudicialreviewis seen in casesarticulating
common law presumptions of fault . In 1957, the Court clearly and eloquently
articulatedits common law presumption ofsubjectivemens rea in afamous case
in which the Beaver brothers sold what they believed to be powered milk to an
undercover police agent, but what in fact turned out to be an illegal drug . The
law simplyprohibited the possession ofthe illegal drug without any mention of
mens rea and imposed a mandatory minimum penalty of six months
imprisonment. In his judgment overturning the Beavers' conviction, Chief
Justice Cartwright relied on a presumption first articulated by Lord Coke that
acts ofParliament should not by a "literal construction" be interpreted to allow
an innocent person to be punished . He acknowledged that :

It would, of course, be within the power of Parliament to enact that a person who,
without any guilty knowledge, has in his physical possession a package which he
honestly believed to contain a harmless substance such as baking soda but which in
fact contained heroin, must on proof of such facts be convicted of a crime and
sentenced to at least 6 months' imprisonment; but I would refuse to impute such an

90 R. v. Morrisey, (2000) 148 C.C.C . (3d) 1 (S.C.C .) .
91R. v. Luxton, (1990) 58 C.C.C . (3d) 449 . See my "ChiefJustice Lamer and Some

Myths AboutJudicial Activism" (2000) 5 Can.Crim.L.Rev . 2 1 at 30-32 and Due Process
and Victims' Rights (Toronto : University of Toronto Press, 1999) at 106-09, 292-96.
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intentionto Parliamentunless words ofthe statute wereclearand admitted ofno other
interpretation . Toborrowthe words ofLordKenyon. . . `I wouldadoptany construction
of the statute-that the words will bear, in order to avoid such monstrous
consequences . . .,92

The Chief Justice strongly made the point about the injustice of convicting
someone in the absence of fault and stopped the legislature from sneaking in
doctrines in its war against drugs that could punish the innocent . The Court
effectively dared Parliament to declare its willingness to be so unjust93 The
Court's strong presumptionaboutmens reare-enforceddemocracybyrequiring
a clear legislative statement and hopefully a debate in Parliament should the
government decide that it wished to reverse the Court's decision .

Butwhat about the reality that judges couldmake mistakes when creating
and applying commonlawpresumptions? In Beaver, Justice Fauteux dissented
on the basis that the-presumption of mens rea should not apply in the growing
field of regulatory offences . Justice Fauteux waswronggiven the criminal law
context, but he would have been right 13 years later to disagree with Chief
Justice Cartwrightwho arguedthat apresumption ofsubjective mens rea should
be applied to a regulatory offence prohibiting the possession of undersized
lobsters . In that case, Parliament was attempting to conserve a natural resource
andwas not imposing mandatory imprisonment .94 Chief Justice Cartwright's
was in dissent on this issue, but even if he had commanded a majority,
Parliament could have responded with clear legislation to displace his
presumption ofsubjective mens rea as it applied to the regulatory offence. Even
a wrongly applied common law presumption may re-enforce democracy by
requiring the legislature to clearly justify its actions. If we have faith in the
democratic process and the clarity ofthejudicial error, we should notbe overly
concerned about requiring the legislature to correct judicial mistakes .

Theresult espousedbythe majority in Pierce Fisheries wasnot without its
ownproblems in allowing a conviction foraregulatory offence withoutproof
of any kind offault. Fortunately, the Court crafted amore principled common
law presumption eight years later in Sault Ste . Marie . In that landmark case,
Justice Dickson articulated strong common law presumptions of subjective
fault in criminal cases such as Beaver and fault based on negligence in
regulatory cases such as Pierce Fisheries. The Court explained the reasons for
requiring a "vicious will" to be convicted of a true crime and the danger of

92 R. v . Beaver, [1957] S.C.R. 531 at 537.

	

.
93 The same approach is found in decisions requiring the legislature to express a

"clearand plain" intentiontoextinguish Aboriginal rights. See Calder v . British Columbia,
[1973] S.C.R. 313 at 404, per Hall J. ;R. v . Sparrow, [199011 S.C.R. 1075 at 1099 . It also
finds support in Paul Weiler's statement in 1974 that "the technique ofjudicial restraint of
themajority is to require a clear and unambiguous legislative statement, sometimes in fact
a restatement, of its wish to offend against a fundamental principle offairness within the
society . It is easy to envisage cases where this technique is not effective, but experience
suggests that it usually is . Whenit does succeed, a democracy is richer, notpoorer, forit."
P. Weiler, In the Last Resort: A Critical Study ofthe Supreme Court ofCanada (Toronto :
Carswell, 1974) at 212.

94 R. v . Pierce Fisheries, [1970] 5 C.C.C . (3d) 193 (S.C.C .) .
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convicting "the morally innocent"95 who could have done nothing more to
prevent the prohibited act of a regulatory offence. These rationales, unlike
Justice Fauteux's concerns about efficient crime control in Beaver or even the
Court's choice ofabsolute liability in Pierce Fisheries, represented concerns
about fairness to the accused that were likely to be neglected when the
legislature affirmed its concerns about harms by enacting offences . At the
same time, legislatures could still enact absolute liabilityregulatory offences
and criminal offences that did not require subjective fault if they clearly
expressedtheirintention to do so . The Court's decision facilitated democratic
accountability for legislative departures from the principles offault . Sault
Ste Marie is an excellent example of how the Court can boldly initiate and
structure a dialogue with the legislature andhow the judiciary can add its
distinctive voice and concerns to the dialogue without necessarily having
the final word.

To be sure, the common law presumptions in SaultSte. Mariewere a strong
and decidedly non-minimalistform ofjudiciallaw-making . They presumptively
moved over 40,000 regulatory offences enacted by municipalities and both
levels ofgovernments from the category ofabsolute liabilityto thenewcategory
of strict liability, giving the accused a new due diligence defence. The Court
might well have been reluctant to proclaim this strong presumption as the
absolute final word. The beauty of the presumption, however, is that if the
legislature foundit unworkable, all ithad to do was to engage in the democratic
process of clearly stating a departure in ordinary legislation. Presumptions do
not have to be based on a claim that judges cannot make mistakes and they
acknowledge that there maybe compelling cases for contextual exceptions. The
more presumptive the ruling, the stronger the judicial voice can be because
judgesneed not fearimposing thelast word96 Common law dialogues between
courts and legislatures are an ideal vehicle to implement Bickel's insight that
"no good society can be unprincipled ; and no viable society can be principle-
ridden ." 97

Common law presumptions are an invitation to the legislature to consider
important values,but also torespond andexplain toboth the public andthe court
about why limits on these values are necessary in particular contexts . The fact
that legislatures may not respond does not mean that the dialogue has not been
successful . The legislature may have thought through the implications of a
possible reply and have discovered other less intrusive alternatives to advance

9s R. v. Sault Ste. Marie, [1978] 2 S .C.R. 1299 at 1303, 1310.
96 There is a danger thattheCourthas diluted some ofthe common lawpresumptions

offault as it has created constitutional requirements of fault under s.7 ofthe Charter. See
A. Brudner, "Guilt under the Charter : The Lure of Parliamentary Supremacy" (1998) 40
Crim.L.Q . 287; K. Roach, Criminal Law, 2nd ed (Toronto : Irwin Law, 2000) at 129-36 .
Part ofthedilution maybebecauseofthe reluctance to uphold s.7 violations under s. l . This
makes itmuchmore difficult for legislatures to respondto rulings about constitutional fault
without using s.33.

97A. Bickel, The LeastDangerous Branch, supra at 64 .
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its policies . Sometimes even having to formulate in clear language the
transgression offundamentalvalues will persuade the legislature of the error of
its ways .

D. Dialogues About Police Powers

Despite triumphs such as Beaver and Sault Ste. Marie, the Court has not
always articulated and applied common law presumptions in a robust fashion.
This isunfortunatebecausepresumptions canpromote greater transparency and
attention to principles in the legislative process while recognizing that the
principles are not absolutes and thatjudges maymake mistakes in defining and
applying the principles . Thevalue of common law presumptions canbe seen in
a number of cases in the early 1980s in which Justice Dickson dissented from
the decisionoftheCourtto imply into statutes avariety ofpolicepowers . Justice
Dickson's point was not that the police had gone over absolute limits on their
powers,butratherthatthere shouldbeexplicitlegalauthorizationanddemocratic
discussion of their powers . As will be seen in the next section, his vision of
partnership and dialogue between courts and legislatures over the ambit of
police powers came to fruition under the Charter.

In a 1979 dissent, Justice Dickson interpreted the offence ofobstruction of
justice in light ofthepresumptionthat an accused shouldnotberequired to assist
the police sinless there was a clear legal duty to do so . He. argued that judicial
creation of exceptions to this.rule were "unsound in principle andunworkable
in practice . . .the criminal law is no place within which to introduce implied
duties, unknown to statute andcommon law, breach ofwhich subjects a person
to arrest and imprisonment."98 This presumption did not mean that the
legislature could not require such co-operation and Justice Dickson cited
numerous examples where legislatures haddone so . Nevertheless, he believed
that itwas forthe court topronounce the generalprinciple and for thelegislature
to articulate andjustify theneedfor a clear exception to theprinciple . The result
of this institutional division of labour would be greater transparency for the
accused andsocietyandgreater accountability bothforthepoliceandParliament.

Justice Dickson took a strong stand on the need for explicit statutory
authorizationofpolice powers . This wasbased on the common law value ofthe
rule of law and the presumption that the freedom and property of individuals
shouldberespected inthe absence ofclearstatutory authorization . Themajority
of the Court followed this approach in the 1981 case of Colet v. The Queen99

98 Moorev. The Queen, [197911 S.C.R. 195 at 212-3. In an earlier dissent in R. v.
Biron, [1976] 2 S.C.R. 56 at 64, Chief Justice Laskin also interpreted the offence of
resisting arrest againstthe "social and legal, andindeed political, principle upon whichour
criminal law is based, namely, the rightofan individual to beleftalone, to befree ofprivate
or public restraint, save as the law provides otherwise . Only to the extent to which it so
provides can a person be detained or his freedom ofmovement arrested ."

99 [1981] 2 S.C.R . 2 at 18 .
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when, in an early echo ofits controversial decision in Feeney, the Court found
that a search warrantto seize a firearm did not implicitly authorize an entry into
private premises . Justice Ritchie invoked the common law principle ofa man's
homebeinghis castle and saw theissue as the"all important questionofwhether
theproperty rights ofthe individual can be invadedotherwise than with specific
statutory authorization". In subsequent cases, however, the Court held that a
wiretap warrantservedas implicit authorization for break andenters intoprivate
dwellings to install the wiretap . Justice Dickson in dissent invoked the
presumption "in favour of vested rights . . . . as well as the presumption that
express language mustbe found to demonstrate that a legislative body intended
to authorize an act otherwise unlawful at common law" . He also stressed "the
traditional legal protection accorded private property and the long-standing
refusal ofthejudiciary to impair that protection where Parliament has not itself
doneso expressly ."loo His use ofthese presumptions can be seen as an attempt
to enterinto a dialogue withParliament about the implication ofallowing police
officers to break the law in order to install wiretaps . If Parliament believed that
policebreak andenters werejustified, they couldexplicitly authorizethem . This
would promote public debate and accountability for an extraordinary police
power . The prospect of a democratic debate in the wake of the McDonald
Commission on RCMP wrongdoing may, however, also have convinced the
government that they did not want to grant police powers to break the law. The
approachtakenbythe majority ofthe Courtunfortunately authorizedpolice law
breaking without explicit authorization and regulation by the legislature or
democraticdebate . TheCourt's decision failed to promote democracy, discussion
or accountability for police powers .

Chief Justice Dickson's use ofcommon law presumptions to promote both
democracy and the rule of the law culminated in his dissenting statement in
Dednzan IOI that "it is the function ofthe legislature, not the courts, to authorize
the arbitrary police action that would otherwise be unlawful as a violation of
rights traditionally protected at common law." In that case, he dissented from
themajority'sjudgmentthatthecommon lawduties ofpolice officers authorized
random traffic stops that were designed to deter drunk driving . By the time the

loo Reference re Wiretaps, [1984] 2 S.C.R. 697 at 709, 722. He added "the right to
be free fromunwantedintrusion is important andfundamental . Itleaves no room for casual
inference ofParliamentary sanction ofillegality . . . .It is for Parliament, not the judiciary,
still less the police themselves, to fill any gap in the Criminal Code." Ibid at 727 . See also,
Lyons v . The Queen, [1984] 2 S.C.R . 633 . The Supreme Court of Israel has similarly
indicated that both democracy and the rule of law require the legislature to authorize the
use offorce ininterrogations ofsuspected terrorists. President Barakwrote that "the Rule
of Law (both as a formal and substantive principle) requires that an infringement on
a human right be prescribed by statute, authorizing the administration to this effect ."
He added that because the use of physical force in interrogations "raises basic
questions of law and society, of ethics and policy, and of the Rule of Law and
security", explicit legislative authorization was required . Public Committee Against
Torture in Israel v. Israel, Sept . 6, 1999 .

101

	

[198512 S.C.R. 2 at 15 .
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Supreme Court decided the case, Ontario had already amended its Highway
TrafficActlO2 to authorizethe popularanti-drunkdrivinginitiative . Nevertheless,
Chief Justice Dickson continued to argue that it was an important principle -
ultimately one that spoke to the procedures of democracy more than the
substantive content of the law - that the police powerbe clearly authorized in
legislation and not read in by the judiciary .

Chief Justice Dickson's dissents in these cases did not mean that he
believed that the police powers he refused to imply could not be justified.
Three years after Dedman, he joined the Court's judgment holding that the
Ontario law authorizing the RIDE programme was a justified limitation
under section 1 of the Charter on the right against arbitrary detention
protected under section 9 of the Charter. 103 Many of the values found in
thecommon lawpresumptions in the criminal law were now proclaimed as
constitutional rights, but not absolute rights of the type . found in the
American Bill of Rights . The legislature could engage in a process of
justifying limits on the right under section 1 of the Charterwithout either
having to assert that the right against arbitrary detention was not violated
by random traffic stops or attempting to curb a Court that might invalidate
a popular initiative against drunk driving. As required under section 1, the
legislature prescribed by law and justified the limits it placed on the right.
The structure of the Charter continued the common law dialogue between
courts and legislatures . It meant that a conclusion that a right wasviolated
was, as under the common law, only the start of a conversation about
whether legislative limitations on the rights were necessary .

Those who only look at the bottom line will see very little difference
between the result reached by the majority in Dedman and Hufsky . For Chief
Justice Dickson, however, there was a world of difference because both
democracy and the rule of law hadbeen enhanced by having the legislature
speak its lines in thedialoguethatculminatedinHufsky.Thedialogue thatChief
Justice Dickson had tried to promote with his earlier common law dissents -a
dialogue in which courts and legislatures played distinct and complementary
roles - hadbeen achieved under the Charter.

IUT. Dialogue Between Courts andLegislatures Under the Charter

Judicial review under a Bill of Rights with a limitation clause canbe seen
as a continuation and enrichment of common law dialogues between the
Court and the legislature as discussed above. In cases such as Hufsky, the
legislature can respond to the constitutional decisions of the Court, as it
could its common law decisions, with ordinary legislation that prescribes
by law andjustifies the limit placed on the right. The ability of legislatures
to reply to Court decisions explains what my colleague David Dyzenhaus

102 R.S.O . 1980 c.193 s.189a. This legislation did not apply in the case .
103 R. v. Hufsky, (1988) 40 C.C.C. (3d) 398 (S.C.C .) .
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has called the "democratic" character of the Charter as opposed to the
"liberal" character of the American Bill ofRights which is based onjudicial
supremacy and finality in defining and enforcing the enumerated rights .
This insight also opens the possibility that Charter review can be seen as
"public law writ large"104 . The dialogue promoted by section 1 of the
Charter suggests that Charter is not a revolution that gives unelected
judges radically new and problematic powers in our democracy . Rather, it
suggests that the Charter is a continuation and enrichment of the best of our
common law andpublic law traditions .

In this section, I will examine selected examples of dialogue between the
Court and Parliament under the Charter. As discussed in section one, dialogue
occurs both inthe majority of cases inwhich theCourt upholds challenged state
activity under the Charter and in the one third of cases in which it finds an
unjustified Charter violation . For our purposes, however, the focus will be on
theminority ofcases wherethe Court finds an unjustified violation. These cases
result in the greatest tension between the court and the legislature . As will be
seen, however, there have been many prompt legislative replies to the Court's
decisions . A constructive dialogue occurs when the legislature accepts the
basic tenets of the Court's ruling while attempting to justify some limits on
the rights the Court has found. The tension between Court and Parliament
can be increased and a shouting matchmayensue when Parliamentsuggests
that the Court was wrong and attempts to reverse its ruling without
expanding or refining the terms of the debate . I will argue that the Canadian
constitution contemplates such strong forms of dialogue, but only if the
safeguards of section 33 are observed .

A. Charter Dialogues About Search and Seizure Powers

TheSupremeCourthas interpreted theright againstunreasonable searches
and seizures in the criminal law in a more generous fashion than the Warren
Court did in the United States. As such, the Court'sjurisprudence has been the
target of critics of judicial activism on the left who fear it will impede "the
prosecution of business crime" and those on the right who fear it will have "a
significant effect on law enforcement practices" . 105 A dialogic approach,
however, suggests thatthe endresult ofthese cases has been the antithesis ofthe
judicial monologue that the critics of judicial activism fear . Parliament has
responded to almost every major Court decision striking down search powers
in away that not only made such searches possible, but enhanced democracy,

104 D. Dyzenhaus, "Law as Justification: Etienne Mureinik's Conception of Legal
Culture", (1998) 14 S.A.J.H.R . 11 at 32. Dyzenhaus refers to Charter review as
"administrative law writ large" and I have suggested in the last section that it also can be
seen as "criminal law writ large".

105 M.Mandel,TheCharterofRightsandFreedomsandtheLegalizationofPolitics
in Canada, rev ed . (Toronto: Thompson,1994) at233; R. KnopffandF.L Morton, Charter
Politics (Toronto : Nelson, 1992) at 21 .
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the rule of law and accountability for the exercise of police powers.1o6 A

dialogic approach also suggests considerable continuity between the common
lawapproach to policepowers manifestedby ChiefJustice Dicksonin the cases
examined above andthe approach of the Court under the Charter.

In Hunter v. Southam, the government did not attempt to justify the
procedure of internal pre-authorization for searches and seizures as necessary
under section 1 to investigate possible anti-competitive behaviour by
corporations . This mayhavebeen becausethe investigators relied less onsearch
and seizure powers and more on their powers to demand the production of
relevantdocuments.107 Inany event, Parliament soonintroduced new legislation
that allowed combines investigators to obtain a warrant on the basis of
reasonable grounds that acrimehadbeen committed andthe search wouldfind
evidence.108 Professors Manfredi andKelly describe this as anegative form of
dialogue because the act was repealed and replaced, but it seems to fit one of
their owndescriptions ofpositive dialogue "in which elected officials reflect on
the implications ofjudicial decisions andrevise statutes to advance legislative
objectives in amannerthat complies with the Charter:" Therealreason thatthey
characterize the legislative response to Hunter v. Southam as negative must be
becauseParliamentaccepted the Court's ruling onthe needforjudicial warrants
for searches . As discussed above, Manfredi's vision of a positive dialogue is
based on a theory of co-ordinate construction in which "legislatures are
recognized as legitimate interpreters of the constitution and have an effective
means to assert that interpretation ." 109

In 1987, the Supreme Court struck down provisions allowing police
officers to possess writs of assistance which authorized them to conduct
searches and seizures without prior judicial authorization.' 10 The writs had
become so unpopular that amoratorium hadbeenimposedon their issuance in
the 1970's anda Minister of Justice whotriedto revive their in the early 1980's
had concluded that they could not be "rehabilitated in public opinion" .111 In

106 P. Hogg and Allison Bushell, "The Charter Dialogue Between Courts and
Legislatures" (1997) 35 Osg. Hall L.J . 75 at 88 . See also my Due Process and Victims'
Rights : The NewLaw and Politics of Criminal Justice (Toronto: University of Toronto
Press, 1999) at 69-86. This conclusion is subject to the caveat that the warrant process
works effectively, something there is unfortunately reason to doubt.

107 A power that, like many other forms of regulatory searches and inspections
without warrants or probable cause, was later upheld by the Court under the Charter.
Thomson Newspapers Ltd. v. Canada (1990) 54 C.C.C.(3d) 417 (S .C.C .) . .

108 CompetitionAct S.C. 1986 c.26 s.124.
109 Manfredi and Kelly "SixDegrees ofDialogue: AResponseto HoggandBushell"

(1999) 37 Osgoode Hall L.J . 513 at 520-6.
110 R. v. Sieben, [1987] 1 S.C.R . 295; R. v. Hamill, [198711 S.C.R. 301. The Court

hadto decide these cases to determine the admissibility ofevidence even thoughthe writs
hadbeenrepealed at thetime ofthe decision. OnthemyththattheCourtcanavoiddeciding
Charter issues see the Hon. Beverley McLachlin "Charter Myths" (1999) 33 U.B.C.L.R.
23 at 31-33.

111 Roach, DueProcess and Victims' Rights, supra n. 106 at 70 .
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what Manfredi and Kelly characterized as negative dialogue akin to ajudicial
monologue, the writs were repealed by Parliament in 1985 . At the same time,
however, Parliament introduced telewarrants becauseofa concern that without
writs of assistance, drugs might be destroyed before a warrant could be
obtained. 112 In my view, this is an example of genuine and constructive
dialogue as Parliament introduced a new warrant procedure that could servethe
same objectives as writs of assistance while complying with the constitutional
norms ofpriorjudicial authorization of searches and seizures whereverfeasible .

Warrantless searches for drugs canbe conducted under the new Controlled
Drugs and SubstancesAct if reasonable grounds for obtaining a warrant exist,
but "by reason of exigent circumstances it would be impracticable to obtain
one"113 . This legislation follows a Supreme Court decision which struck down
warrantless drug searches, but indicated that warrantless searches could be
justified in exigent circumstances such as the imminent destruction of
evidence . 114 The Criminal Code also now authorizes warrantless searches if
the grounds for obtaining a wide variety of warrants exist and if "by reason of
exigent circumstances it would be impracticable to obtain a warrant ." 115 The
picture that emerges is oneofa dialoguebetween courts and legislatures that has
given the police a wide range of powers to conduct searches both with and
without warrants . Instead of police officers exercising their own discretion to
conductwarrantless searches,Parliamenthas explicitly authorizedsuchsearches
inprescribedandlimited contexts . This imposes legal limits and accountability
on police powers and hopefully has promoted democratic debate about police
powers .

There are many more examples of dialogue between the Court and
Parliament over search and seizure powers . In 1990, the Court invalidated a
number of warrantless investigative techniques including the use of hidden
videotape cameras to record illegal activity .116 In 1993, however, Parliament
responded and authorized judges to grant "general warrants" that allow the
police to "use any device or investigative technique or procedure or to do any
thing described in the warrant that would, if not authorized, constitute an
unreasonable search or seizure" .117 Although the warrant would only be

112 Criminal Law Amendment Act SC 1985 c.19 s.70 . See also Hansard Dee 20,
1984 at 1390.

113 Controlled Drugs and Substance Act S.C . 1996 c.19 s .l 1(7) .
114 R. v . Grant, (1993) 84 C.C.C. (3d) 173 (S.C.C .) . Manfredi and Kelly "Six

DegreesofDialogue", supra n.109 at527again classifythis as a negativeform ofdialogue
on the formalistic basis that the Narcotics Control Act was repealed and replaced . Even
Hogg andBushell"The CharterDialogue Between Courts and Legislatures", supra n.106
at 122 discount the amount ofdialogue by suggesting that all searches conducted underthe
new Act "are to be conducted pursuant to a warrant" .

115 Criminal Code s.487.11 as am S.C . 1997 c.18 s.46 in response to doubts
expressed about the legal authority for warrantless exigent circumstances searches inR. v.
Silveira, (1995) 97 C.C.C.(3d) 450 (S.C.C.) .

116 R . v . Wong, (1990) 60 C.C.C.(3d) 460 (S.C.C .
117 Criminal Code s.487.01 as amen 1993 s .c.c.40 s.15 .
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granted onreasonable grounds and could not be usedto invadebodily integrity,
it is difficult to imagineabroader authorization of search powers. Almost any
search thatmight violate section 8 couldnowbe authorizedby ajudge underthe
newgeneral warrant procedure. Parliamenteffectively was saying to the Court:
"anything you are 'concerned about, we can authorize" .

In a 1990 decision which was heavily criticized for placing the police at
risk, the Court struck down a provision that provided that the complex
procedure for wiretap warrants did not apply when one participant to the
conversation - such as a police officer wearing a wire- consented to the
intercept. The Court was concerned that this provision allowed the police to
short circuit the specialsafeguards required before a wiretap warrant could be
obtained which included provisions requiring the state to demonstrate less
intrusive techniques would not be successful and provided that the target be
notified in certain circumstances .118 In 1993, Parliament decided not to apply
theregular wiretap provisions to consent intercepts, but rathercreated asimpler
warrantprocedure that allowed ajudge to authorize use of a wire for sixty days
on the basis that there were reasonable grounds to believe that an offence had
been committed and the wire would discover information. Moreover, the new
provisions also authorizedwarrantless use ofwires whenthepurpose ofthe wire
was to-prevent bodily harm or a warrant could not be obtained with reasonable
diligence .119 Despite the strong concerns the Court voiced about warrantless
use of wires, Parliament authorized them, albeit only in exceptional
circumstances . Parliament did not attempt to reverse the Court's decision, but
it did not, take it as the final word on warrantless searches and tailored the
warrant process to its own objectives .

In 1994, the Court excluded illegally seized evidence of a dna match in a
sexualassault case.120 Less than ayearlater, Parliamentfast-tracked legislation
that allowed judges to grant warrants to seize dnasamples. With co-operation
from all parties, the Bill went through the House in one day.121 Dialogic
theories of judicial review should be sensitive to the mechanics of how the
legislature can reply to Court decisions . The .Canadian Parliamentary system is
particularly amenable to rapidresponses to Court decisions, but this maynot be
so in countries with more divided governments . If, as occurred with respect to
the failed reply to Morgentaler, party discipline is relaxed and the Senate
exercises amore powerful role, there is agreaterchance thatthe Court will have
the last word .

In 1997, the Court indicated that taking dental impressions from an
unwilling accused was an illegal and particularly intrusive invasion of the
sanctity of the body-122 The very same year Parliament responded by

118 R. v. Duarte, (1990) 53 C.C.C.(3d) 1 (S.C.C.) .
119 Criminal Code ss.184.1-184 .4 as am S.C . 1990 s.c .c.40 s.4 .
120 R. v. Borden, (1994) 92 C.C.C.(3d) 404.
121 Hansard, June 22, 1995 .14489,14497 .
122

	

R. v. Stillman, (1997) 113 C.C.C.(3d) 321 at 366 (S.C.C .) .
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enacting a provision that allowed a justice to issue a warrant authorizing
police officers to take body impressions including dental impressions . 123
Unfortunately, there was little public debate about this new provision. By
not giving courts the final word on matters of rights, dialogic theories of
judicial review require the public to be vigilant abouthow the legislature
treats rights . The public should not accept as necessary or wise anymeasure
that could survive Charter review .

My final example of a prompt legislative reply to a Charter search and
seizure ruling is the response to the Court's controversial decision in
Feeney .124 In that case, the Court held that thecommon law power to enter
a private dwelling to make an arrest could no longer be justified under the
Charter and that, except in cases of hot pursuit andperhaps other forms of
exigent circumstances, a separate warrant to enter a private dwelling to
make an arrest was required . The values articulated in the case were not
revolutionary and followed some common law cases discussed above
affirming the sanctity of the home. Nevertheless Feeney was heavily
criticized and widely seen as a sign of judicial activism in protecting due
process under the Charter. Jeffrey Simpson wrote in the Globe and Mail
that the case was another example of how the Court's Charter rulings "are
now more important in determining a range of criminal law matters than
anything Parliament decides" . 125 This sort of comment from a normally
astute observer is unfortunately typical of our current debates about
judicial activism . The implicit assumption is one of American-stylejudicial
supremacy that ignores the common law and dialogic structure of the
Canadian constitution .

Contrary to the fears expressed by Simpson and others, the Court did not
have the lastword inFeeney. That very year, Parliament enactednew legislation
that allowed warrants to enter dwelling houses to make arrests to be issued .
Some might criticizethis as a negative reply because it essentially followed the
Court's ruling that warrants were required. At the same time, however,
Parliament alsoallowed arrestwarrants to authorize home entries andauthorized
warrantless entries of private dwellings to make arrests in cases where "by
reason ofexigent circumstances it would be impracticable to obtain a warrant" .
Parliament defined entries to prevent imminent death or bodily harm and
imminentloss ordestructionofevidenceas exigent circumstances. Itbroadened
the terms ofthe debate by allowingjudges to authorize police officers not to give
their traditional warning of a police entry if this might lead to evidence being
destroyed or people harmed . 126 Parliament, not the Court, established the
ultimate rules for police conduct .

Its Criminal Code s.487 .091 as amended by 1997 S.C . c.18 s.45 .
124 (1997) 115 C.C.C . (3d) 129 (S .C.C .) .
125 Jeffrey Simpson "When Things Get Awkward under the Charter of Rights"

Globe andMail Aug 24 1997 A14.
126 Criminal Code s.529, 529.1-5 as am by S.C . 1997 c.39 .
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The legislative reply to Feeney was backed up with a preamble that
explained Parliament's objectives and the alternatives that it considered.127
Preambles are a newandinteresting feature ofthe dialogue between courts and
legislatures . They often contemplate subsequent Charter challenges to reply
legislation and raise interesting questions about the nature of the dialogue
between the Court and Parliament . Are preambles judgment-like vehicles for
Parliament to express their alternative interpretation of the Constitution? Are
they political devices for Parliament to tellthe Court in polite terms to backoff?
®r are they a conversational device through which Parliament attempts to clarify
its objectives while also demonstrating that it has taken seriously what the Court
has said?My preference is forthelastscenariowhichallows courts andlegislatures
to play distinct and complementary roles, but the first two scenarios can be
supportedbydialogictheoriesofco-ordinateconstructionorpoliticalaccountability
and find some support in recent preambles enacted by Parliament. In any event,
judicial secondlooks at reply statutes enacted withpreambles are becomingmuch
morefrequent . They willbe the crucibles that will reveal much aboutthe ultimate
nature of the dialogue between the Court and Parliament.

It is easy to be cynical about the frequent legislative replies to the Court's
search and seizure decisions. Critics ofthe Court's due process decisions will
point out that Parliament followed the Court's directions by providing for
warrants . For them, due process is still due process even when enacted by
Parliament andnot the Court. Supporters of the Court's due process decisions
will point out that Parliament tailored the warrants to its own interests and
authorized warrantless searches . For them, the Court's due process decisions
only produced more efficient and legitimate crime control . These are valid
points, but it wouldtake a strong faith in legislatures to suggest that Parliament
should have ignored or defied Court decisions that were designed to protect
those inherently unpopular people who are suspected by the police of crimes .
The interests of such groups are likely to be ignored in the legislative process
and the courts have special concerns and expertise in promoting fairness in the
criminal justice system . ®n the otherhand, it wouldtake a strong faithin courts
to suggest that their rulings should be final in defining police powers and
procedures . Parliament had a role to play in indicating to the Court the
objectives secured by policepowers and the contexts inwhich its principles are
not practicable . Legislation can, to the benefit ofboth thepolice and thepublic,
promote greater clarity and certainty about the limits of police powers . The
legislation enacted in reply to the Court's decisions may not be perfect, but at
least therewasanopportunityfordemocratic debateaboutpolice powers . These
cases and Parliament's frequent replies enhanced both the rule of law and
democracyinaway that ChiefJusticeDickson inhis pre-Charterdissents inthe
implied police powers cases had hoped would occur.

127 Thepreamblerecognized therightto areasonable expectationofprivacyinone's
house, but assertedthe "societalinterest"in "effectivelaw enforcement" includingthe need
to respond "to urgent calls for assistance, particularly in the case of domestic violence."
S.C . 1997 c.39 .
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B.

	

Charter DialoguesAboutSexual Assault

Arguably the most pointed and tense dialogues between the Court and
Parliamentin the 1990's occurred over sexual assault laws.128 TheCourt issued
three controversial decisions -Seaboyer, Daviault, and O'Connor -which all
generated quick responses from Parliament sometimesknown as "in your face"
replies. The replies were all accompanied with preambles which explained
Parliament's concern about sexual violence and its harmful effects on women
and children and the need to balance the rights ofthe accused with the rights of
victims and potential victims of crime. I have dealt with these new political
cases elsewhere129 and here will only focus on whatthey reveal about dialogue
between the Courtand Parliament under the Charter.

In my view all three legislativereplies could bejustifiedunder the Canadian
constitution even though only the first reply seems to fit well within my
preferred model of a dialogic partnership between courts and legislatures in
which each advances its own complementary concerns . To the extent that the
other replies seem intent on telling the majority of the Court that it waswrong
abouthow it interpreted the accused's rights under section 7ofthe Charter and
competing rights, they can, in my view, only be justified by dialogic theories
which suggest that Parliament has a co-ordinate authority with the courts to
interpret the Constitution orthat Parliament as the more majoritarian institution
of government should prevail in its dialogue with the Court. When Parliament
makesthese strong claims, it should employ the section 33 overridebothto alert
the public to its reversal of a Charter decision and to require the democracy to
re-visit the issue and the Court's point of principle in five years time when the
override expires. My point is not that the Court should have the last word, but
that there should be more, not less, dialogue over these importantand difficult
matters.

InSeaboyer, 130 the Court decided in a7:2judgment that the so called `rape
shield' law restricting the admissibility of a complainant's prior sexual history
was an unjustifiable violation of the accused's right to full answer and defence.
Parliamenthad intheCourt'sview struck "thewrong balancebetween the rights
of complainants and the accused" . The Court, however, established new
common law guidelines to balance these rights . As the Court, however,
subsequently indicatedinMills,131 ifthesecommon lawguidelines had been the
only permissible response, it would not have been meaningful to speak of a

128 Forexamples ofconstructive dialogues seeR. v . Hess, (1990) 59 C.C.C.(3d)161
(S.C.C .) (replacement ofastatutory rapeoffence thatallowedno mistakeas toagewith new
legislation thatallowed such mistakes if allreasonable steps had been takento ascertain the
child's age) andR. v . Heywood, (1994) 94 C.C.C . (3d) 481(S.C.C .) (overboard vagrancy
offence applying to all sexual offenders replaced by more tailored offence targeting those
who present a risk of offending against children) .

129 See my Due Process and Victims' Rights, supra n. 106 c.5 .
130 (1991) 66 C.C.C . (3d) 321at 403 (S .C.C.) .
131 (1999) 139 C.C.C. (3d) 321 at para . 57 (S.C.C .).
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dialogue between theCourt andParliament. Parliament in fact replied withnew
andless absolute restrictions on the admissibilityofevidenceofthecomplainant's
prior sexual conduct.

AParliamentary subcommittee that had anticipated the result in Seaboyer
had recommended that the old law be re-enacted using the section 33 override.
This would have been appropriate had Parliament simply disagreed with the
majority's judgment and re-enacted the law that hadbeen struck down without
any attempt to broaden or refine the debate . The override wouldhave signalled
Parliament's disagreement with how the Court interpreted the relevant rights
and its claim to bring the Courtinto line with the wishes ofthe majority . Useof
the override would not, however, have been the endof the matter. Parliament
wouldhave won its argument with the Court by shouting, but would have had
anopportunityfor sobersecondthoughts when the overrideexpiredinfive years
time . The Court's decision would have remained a valid interpretation of the
Charter that wouldhave been a factor in the democratic debate about whether
the override should be renewed. It also would have remained a precedent
instructing the lower courts to strikedown-Parliament's "in your face reply" had
anew override not been enacted. Thewisdom of the override is that it requires
continued dialogue in those difficultcases wherethe conflictbetweenthe Court
and Parliament is most intractable.

The override was not, however, necessary because after extensive
consultation, Parliament decided not to reverse the Court's decision, but to
engage in a comprehensive reform of the law of sexual assault. Parliament
broadened the debate and recast the issue of when evidence of a complainant's
prior sexual conduct would be relevant in a criminal trial by placing new
restrictions on the'accused's defence ofmistaken beliefin consent. Parliament
alsofollowedthe Court's ownreasoning onpermissibleand impermissible uses
ofprior sexual conduct as evidence and allowedjudges tobalance a broadrange
of conflicting factors in deciding whether such evidence was admissible . The
Parliamentary response132 did not constitute an "in your face" reply because
Parliament listened to the Court on the "the rape shield" issue andwent well
beyond the Court's rulings by using its powers to alter the very legal context in
whichitsdecisionwasmade. TheCourtsubsequently upheld the constitutionality
ofthis reply legislation by stressing that the new section 276was "in essence a
codification by Parliament of the Court's guidelines in Seaboyer."133 The
judgmentmakesnoreference to dialogue and the stress that the Courtplaced on
Parliament's compliance with Seaboyer may suggest something closer to a
monologue that leaves Parliament relatively little room to respond to the
Court's decision . This wouldbe unfortunate because the response to Seaboyer

132 The assertion of the relevance of s.15 of the Charter and the view that the
complainant's prior sexual history was "rarely relevant" in the preamble suggest that
Parliament mayhave provided its owninterpretation ofthe Constitution andthelaw tothe
Court, butthe actual textofthelaw didnot reverse the Court's decision orpurportto engage
in constitutional interpretation.

133 R. v. Darrach, (2000) 148C.C.C.(3rd) 97 para. 20 (S.C.C .) .
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is an excellent example ofhow Parliament can use its institutional advantages
to broaden the "rape shield" debate by engaging in comprehensive reform ofthe
law of sexual assault in away that the Courtcould not. It suggests a dialogue in
which the Court and Parliament play distinct and complementary roles and do
not clash over issues of constitutional interpretation or who has the support of
the majority .

In Daviault,134 the Supreme Court held 6:3 that the common law denial of
the defence ofintoxication for general intent offences offendedthe Charter and
the accused should have an opportunity to establish a defence of extreme
intoxication producing a state akin to automatism. The Court was concerned
with exceptional cases that would not have been considered by Parliament
which had not even seen fit to codify the defence of intoxication . The Court,
however, recognized that the newdefenceit fashionedwasnotthe onlypossible
response . Again, as the Court recognized in Mills, it would not be meaningful
to speak ofa dialogue, if itscommon law rule wasthe only permissible response.
TheCourt hinted thatParliament's responseshould have traded onits institutional
advantage by creating anewcrime to punish a severely intoxicated person who
involuntarily caused harm . Creating some type of new offence would have
broadened the terms of the debate away from whether the majority in Daviault
was right to be concerned about thepossibility of convicting someone of sexual
assault because he had become extremely intoxicated to whether anewoffence
was necessary to protect the public from those whocause harm while extremely
intoxicated . Like the legislative response to Seaboyer, such a legislative reply
would have avoided a direct confrontation with the ruling and allowed the
legislature to add something to the debate that the court nevercould have done .
Itwouldhave preservedthe Court's distinctiveconcern aboutexceptional cases
in which the application of the traditional rule would make a conviction of
sexual assaultunjustandParliament's distinctive concern aboutsocial protection
from intoxicated persons. It wouldhave produced a dialogue in which both the
Court and Parliament acted in a way thatthe other institution could not have and
helped the other institution see its potential blind spots .

In response to concerns about the labelling and plea bargaining effects of
a newintoxication-based offence, however, Parliament responded to Daviault
with legislation that followed the logic of the three dissenting judges by
deeming that the fault ofbecoming extremely intoxicated could be substituted
forthe fault ofassault, sexual assault orothergeneral intent offences interfering
withbodily integrity. As a doctrinal matter, itcan be arguedthat a constitutional
challenge to the new legislation is distinguishable from Daviaultbecause of the
deference owed undersection 1 to legislation as opposedto thecommon law and
the restriction of substituted fault to violent offences . At the same time,
however, it is clear that this legislation constitutes much more of an in your face
reply to the Court's decision than the response to Seaboyer or the introduction
of a new offence. By following the logic of the dissenting judges, Parliament

134 (1994) 93 C.C.C. (3d) 21 (S.C.C .) .
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seems to have suggestedthatthe majority was wrong to interpret sections 7and
11(d) of the Charter as it did and/or that its decision was simply unacceptable
to the majority ofCanadians. It is not clear that Parliament added something to
the debate that had not already been considered by the Court or that the two
institutions were engaged in a constructive dialogue in whicheach learnedfrom
the other.

The new legislation, which has already attracted numerous Charter
challenges, was also accompanied by a nine paragraph preamble that
asserted Parliament's concern about drunken violence especially directed
at women and children, the close association between intoxication and
violence, the dangers of using intoxication socially and legally to excuse
such violence andthe need to hold accused criminally responsible for their
conduct. The relevance of the preamble in subsequent Charter challenges
will depend on the Court's understanding of the nature ofits dialogue with
the legislature . The Court could ask itself whether the preamble indicates
that Parliament has sufficiently narrowed its objectives to responding to
drunken violence and explained the ineffectiveness of less intrusive
alternatives so as to make Daviaultdistinguishableandjustify the legislation
as areasonable limit on the right recognized inDaviault . This would fit into
a model of constructive dialogue in which legislatures are more intent on
telling the Court their objectives And alternatives than whether they agree
with the Court's original decision .

Other aspects of the preamble support dialogic theories based either on
the idea that Parliament has as much right to interpret the Charter as the
Court or . that it can legitimately curb the Court when it offends majority
sentiment. The preamble asserts the relevance of sections 15 and 28 of the
Charter, _provisions that were not considered by the Court in its original
judgment and could be defined relationally with the accused's rights
effectively to .restrict even further the limited defence recognized in
Daviault. Thepreamble also suggests that the Court mayhave been wrong
when it suggested that extreme intoxication could produce involuntary
behaviour. When considering the constitutionality of the reply legislation, a
Court that accepted the doctrine of co-ordinate construction would ask itself
whether it was prepared to defer to Parliament's interpretation of the relevant
Charter rights over its decision in Daviault . There are also Aspects of the
preamble, that maybe relevant if the Court is concerned about whether it has
gone too far beyond the views of the majority of Canadians. The preamble
asserts that Parliament "shares with Canadians the moralview thatpeoplewho,
while in a state of self-induced intoxication, violate the physical integrity of
others are blameworthy in relation to their harmful conduct and should be held
criminally accountable for it". A Court that accepted a theory of dialogue as
accountability to the majority would seriously consider whether legislative and
public outrage at its decision affected its merits and continuedcommitment to
such an unpopular precedent. The Court's ultimate response to an inevitable
Charterchallengeto this provisionmaydo muchto clarify what sortofdialogue
will occurbetween the Court and Parliament under the Charter.
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The last example of a decision affecting sexual assault law that resulted in
a prompt legislative reply is the Court's five to four decision in O'Connor135
to hold thatthe prosecutor should disclose all records relating to a complainant
and that records in possession of counsellors and others should be produced
after balancing the accused's right to full answer and defence against the
complainant's privacy rights . The dissenting judges would have required that
equalityrights and the social interest in increased reporting of sexual assault be
considered incases both ofproduction from third parties anddisclosure from the
Crown. The reply legislation, which subjects all records to a two stage process
that balances the accused's rights against the complainant's privacy and
equality rights and the social interest in encouraging reporting of sexual
assaults, has been described as " a direct, almost point-by-point repudiation of
the majority judgment . . . vindicating the approach taken by the minority ." 136
Parliament's "in your face" reply and reversal of the majority judgment in
O'Connor was also accompanied by an eight paragraph preamble that asserted
Parliament's concern about the prevalence of sexual violence against women
and children, the effects ofcompelledproduction on privacy and equality rights
and the social interest in encouraging the reporting of sexual assault and
assistance to complainants .

Althoughrecognizing the "significant differences" between the O'Connor
regime and the new legislation, the Supreme Court upheld this reply legislation
in Mills. 137 As discussed above, the Court expressed a concern that "if the
common law were to be taken as establishing the only possible constitutional
regime, then we could not speak of a dialogue with the legislature. Such a
situation could only undermine rather than enhance democracy."138 In this
way, the Court equated the constitutional requirements in O'Connor with the
common law rules created in Seaboyer to fill the void after it struck down the
"rape shield". In a dialogic approach tojudicial review, courts will be cautious
about offering its rules as the only or final solutions to difficult problems .

The Court's concern that constitutionalizing the rules in O'Coyuror- might
undermine democracy ignores the possibility recognized in Vriend] 39 that one
way in whichthe legislature could have respondedto O'Connor was by enacting
"overarching laws under section 33 of the Charter" . Theuse ofthe override to
support the legislative response to O'Connor would have encouraged a more
wide ranging debate on what for many in the public must have seemed a
complex and technical rule ofcriminal procedure . To the extent that one of the
Court's concerns in Mills was to make room for dialogue between itself and
Parliament, the section 33 override also would have accomplished this task by

135 (1995) 103 C.C.C. (3d) 1 (S.C.C .) .
136 B. Feldthusen, "Access to the Private Therapeutic Records of Sexual Assault

Complainants", (1996) 75 Can. Bar Rev. 537 at 562
137 (1999) 139 C.C.C . (3d) 321 at 354 para . 49 .
138 Ibid. at 357 para . 57 .
139 [19981 1 S.C.R . 493 at para . 139. See also L. MacDonald, "Promoting Social

Equality through the Legislative Override" (1994) 4N.J.C.L . 1 .



2001]

	

Constitutional and Common Law Dialogues

	

529

preserving the Court's decision in O'Connor and ensuring further public
discussion of this difficult and evolving subject in five years time when the
override would expire. As matters stand, the Court's decision upholding the
legislation under the Charter may actually inhibit further dialogue on this
difficult subject by legitimating the legislation as consistent with the Charter
evenwhile parts ofthejudgment seem to suggestthatjudges in some cases may
have to read down some aspects of the legislation in order to protect the
accused's right to full answer and defence . As both Thayer and Bickel
suggested, upholding legislation as constitutional sends a message to the
legislature and society that allis well andmaywell discourage continueddebate
and reform of a law that in its breadth may deprive judges and accused of
information that is required to ensure that the innocent are not convicted.

TheCourt's discussion of dialogue in Mills also lends some support to the
theory of co-ordinate construction discussed in the first part of this essay. The
Court states that the "Courts do not hold a monopoly on the protection and
promotionofrights andfreedoms ; Parliament also plays aroleinthis regard and
is often able to act as a significant ally for vulnerable groups . . . .this court has an
obligation to consider respectfully Parliament's attempt to respond to such
voices ."140 This suggests that Parliament can interpret competing Charter
rights and its interpretationand reconciliation ofthe rights deserves respect.The
issue is framed by the Court not as one-oflimiting rights under section l, but of
interpreting the extent of conflicting rights in particular contexts to minimize
conflicts.141 Framing the issue in this waymayrequirelegislatures to offer their
own interpretation of the relevant rights instead of defining and refining the
objectives and alternatives that make it necessary to limit rights under section
1 in particular contexts . Inviting the legislature to interpret Charterrights and
enact legislation in accordance with such interpretation is consistent with a
theory of co-ordinate construction . In my view, however, the legislature's
special expertise and its distinctive contribution to the dialogue is most likely
to be on section 1 matters. Legislatures do nothave the same expertise as courts
in interpreting either Charter or common law rights . As elected institutions,
they have an interest in maximizing the rights ofmore popular groups . Women
are a vulnerable group who have,suffered discrimination in the criminal law
especially as complainants in sexual assault cases, butit wouldbe dangerous to
ignore the fact that they have more votes than those who are accused of sexual
assault. Co-ordinate construction frequently makes the legislature ajudge in its
owncause. 142

14o R. v. Mills, (1999) 139C.C.C. (3d) 321 at 357 at para. 58 .
141 Ibid at 360 para . 66-67 .
142 Dworkin, TakingRights Seriously (Cambridge: HarvardUniversity Press, 1977)

at 142-3. It could be argued that the alternative is to make theCourtajudgein itsown cause.
See Manfredi Judicial Power and the Charter (Toronto : McClelland and Stewart, 1993) .
The independentjudiciary, however, has no particular interest in minimizing the rights of
the unpopular .
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At the same time, it is not clear from Mills that the Court has endorsed
the idea thatlegislatures can act on their owninterpretations ofrights or that
the courts are ultimately accountable to the legislature . Judges in individual
cases, not the legislature ruling for all cases, may have the responsibility to
determine the extent of competing rights . Trial judges may have to read
down the legislation especially in order to look at documents that may be
necessary to protect the accused's right to full answer and defence in
particular cases. Although the Court does not see the balance of competing
rights as a matter for section 1 justification, there are also suggestions that
it maybe listening to the legislature as it refines and clarifies its objectives
and alternatives in light of new information available after O'Connor while
maintaining the judicial commitment in O'Connor to the right to full
answer and defence. This could fit a dialogic theory in which both courts
and legislatures play distinctive roles with the courts interpreting the rights
of the unpopular and legislatures articulating and justifying the reasons for
limiting rights in particular contexts .

The effective legislative replies to the Court's controversial decisions in
Seaboyer, Daviault and O'Connor demonstrate the robust reality of dialogue
under the Charter. Combined with the search and seizure cases discussed
above, they suggest that the Court's Charter decisions, like its common law
decisions, need not be the final word . The legislative reply to Seaboyer
demonstrates how legislatures can exercise an institutional advantage by
engaging in law reform that is more comprehensive than the Court's decision .
The result is a constructive dialogue withboth the Courtand Parliament making
points that the other would not likely consider. The replies to Daviault and
O'Connor do not as obviously draw on Parliament's institutional advantage.
They ultimately may have to be supported by radical dialogic theories that
accord legislatures the same role in interpreting Charter right as courts or
allow the legislature to curb and hold accountable a Court that has produced
a decision that is unacceptable to the majority . These theories will produce
a more confrontational dialogue because they contemplate the Court and
the legislatures engaging in the same task andsuggest that legislatures can
routinely attempt to reverse or minimize court decisions by enacting in your
face replies . My position is not that such replies can never be enacted, but
rather that legislatures should engage in themonly with the special safeguards
and sober second thoughts provided by the override . The override does not
end the dialogue . Rather, it ensures that the dialogue between the Court, the
legislature and society will continue .

V. Conclusions

I have attempted to illustrate that the relationship between courts and
legislatures both under the Charter and the common law is one of dialogue . In
both cases, the Court, assisted by the efforts of aggrieved litigants, starts the
conversation by drawing the attention of the legislature to fundamental values
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that are likely to be ignored or finessed in the legislative process. The Court,
however, does not attempt to end the conversation or conduct amonologue in
whichits common law or Charterrulings are the final word. All ofthe common
lawpresumptions were premised on the idea that the legislature could clearly
authorizedepartures fromthem inparticularcontexts . Theunderlying assumption
wasthatdemocracy wouldbe enhanced byrequiring the legislatureto deliberate
and to indicate clearly its desire to depart from the values of the common law
constitution .

The structure of the Charter contemplates two different forms of dialogue
between courts and legislatures, both of which are improvements on the
common law dialogues. Thecommonestform of dialogue is conducted under
section 1 oftheCharter which requires legislatures toprescribebylaw thelimits
they place on Charter rights andthen justify to the court that such limits are
reasonable andnecessaryto advance theirobjectives . This dialogue encourages
courts and legislatures to be themselves withthe courts bringing to the tablethe
importance of fundamental values and procedures thatmaybeinconvenient for
the legislature to consider and legislatures bringing to the table a knowledge of
its regulatory objectives and obstacles that the court may otherwise have
difficulty appreciating. Section 1 is the engine for dialogue in which each
institution listens and learns from the other while also being true to its own
concerns and institutional identities . It is premised on theories of dialogue
whichsuggest that courts and legislatures have distinctive and complementary
roles to play . This in turn allows dialogues between courts and legislatures to
be expanded without being bogged down in arguments and conflicts over
particular points .

Section 33 provides a carefully structured outlet when the Court and a
legislature cannot agree onaparticularpointandashoutingmatch orshowdown
looms. Itallows the legislatureto reverse aCourtdecision andis consistent with
strong and radical dialogic theories which suggest that the legislature can
interpret the Constitution itself or hold accountable a Court that issues a
judgment that is unacceptable to the majority . Although section 33 resembles
the waythat legislatures could clearly displace the common lawpresumptions
of statutory interpretation, it constitutes an improvement both by requiring that
the public be more clearly warned about what is being done in its name and by
preserving the Court's point of principle to be reconsidered in calmer times
when the override expires . Qnébec's decision not to renew the override used to
enact its unilingual signs law is a good example ofhow,aCourt decision subject
to an override does not go~away andmayinfluence democratic debate in calmer
times.

Akey issue in the future will be when dialogues will be conducted under
section 1 and when they will be conducted under section 33 . Legislatures have
an incentive not to pay the political price for using the override when they
should . The Court may have to force the issue by invalidating in your face
replies that attempt to reverse Court decisions without invoking the override .
This will not end the dialogue. It may produce a shouting match between the
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court and the legislature, but section 33 ensures that after a cooling off period,
they willkeep talking about their disagreement. The override encourages more,
not less, dialogue .

The greatest danger to dialogue is not when the Court strikes down
legislation, but when it upholds legislation that may clearly and unreasonably
violate the Charter or the common law constitution . In these cases, the Court
does not playits role ofalerting the legislature andthepublic to importantvalues
that they areliable to neglectorignore . The fact thatlegislationthatmay infringe
the Charter or the common law has been upheld by the Court may discourage
legislative reconsideration ofthe matter. Itmay also encourage the legislature
routinely to act on its own interpretation ofthe constitution or its sense that
the majority would find the Court's interpretation unacceptable . This could
erode respect for the Court and its anti-majoritarian role . The greatest
danger of the current debate about judicial activism is that it may produce
excessive deference in the one institution-the independentjudiciary-that
can turn contented and majoritarian monologues into more self-critical and
democratic dialogues.

In both the cases ofcommon law and Charter dialogues, the Court reminds
the legislatures of important values such as minority rights, fair process and
constitutionalismthat are liable to beneglectedor finessed in the legislative and
administrative processes. In both cases, the Court's interventions enhance
democracy by requiring the legislature to be explicit when they want to limit or
deny the rights that the Court has identified . The ability of legislatures to reply
to the Court without, as under the American model ofjudicial supremacy and
sometimes under our divisionofpowers, attempting to curb the Court orchange
the Constitution, means that the Court need not have the last word. Under a
dialogic approach, the dilemma ofjudicial activism in a democracy diminishes
perhaps to the point of evaporation . The answer to what is called judicial
activism is legislativeactivism, not thedifficultprocessesofchanging the Court
or the Constitution.

Although it is important to recognize the continuity between Charterand
common law dialogues, the improvements of the Charter should not be
forgotten . The first is that the values that the courts defend no longer reside in
whatJohn Willis referred to as thejudge's ownidealconstitutions, butin the text
of the democratically enacted Charter. Even the common law presumptions
have moved away from the protection of the laissez faire values that Willis
identified towards the protection of a broad range ofhuman rights . The second
improvement is that it is no longer sufficient for the legislature simply to
indicate its desire to depart from the values of the constitution . To be sure,
the clear statement requirements of both sections 1 and 33 enhance
democracy by requiring the legislature to be candid about its treatment of
the values identified by the Court and they promote the rule of law by
requiring legal authority for state action in a way that ChiefJustice Dickson
tried to achieve under the common law. The Charter, however, goes
beyondthe clear statement rules of the common law by requiring that limits
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on rights bejustified under section land that denials of rights be subject to
the extraordinary signals and sober second thoughts of section 33 . These
key features of the Charter improve, sharpen andprolong the dialogue that
has always occurred between the Supreme Court of Canada andCanadian
legislatures .
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