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In this essay the writer addresses the policies which render parents
responsiblefor the wrongdoing oftheir children. The author examines and
questions the current vogue for such parental responsibility legislation.
He concludes that such are inspired by social trends in otherjurisdictions
and so should be viewed with scepticism .

Dans cet essai,, l'auteur s'addresse auxpolitiques qui rendent les parents
responsable des méfaits de leurs enfants. L'auteur examiné et questionne
la vogue courante pour la législation sur la responsabilité des parents, et
il conclut que cette législation est inspirée parles tendancesdes territoires
autre que le Canada et alors nous devrions les résister .
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Introduction

In recent years there has been increasing concern about the problem of crime,
and particularly youth crime in Canada. Despite overwhelming statistical
evidenceto the contrary there is a common perception among Canadians that an
epidemic of crime has taken hold in this country. I Federal and provincial
politicalpartieshave, tovaryingdegrees, climbedonthe "gettough"bandwagon .
This attitude is clearly reflected in proposed legislation to replace the Young
Offenders Act, as least in so far as the commission of serious offences is
concerned.2

Most of the reactions to the perceived problem of youth crime in Canada
have been imported from the United States . The recent introduction of "tough
love" programmes and boot camps foryoung offenders provide examples . This
is also true of the latest addition, parental responsibility legislation . Popular in
virtually all American states for many years, legislation which makes parents
both civilly and criminallyresponsible for theacts oftheir childrenhas attracted
the attention of several provincial governments in Canada. We appear to be
witnessing yet another example of an American solution to a non-existent
Canadian problem .

This paper will examine the responsibility of parents for the wrongs
committed by their children . It will be argued that under current Canadian law
there are substantial consequences for parents, both civilly and criminally . The

I

	

"In 1994, nine out of ten Canadians believed that youth crime is on the increase -
despite quite widespread mediacoverage ofpolice statistics prepared by Statistics Canada
that showed a stable trend in overall youth crime forthe previous two years ." A Review of
the Young OffendersAct and the Youth Justice System in Canada, Report ofthe Federal-
Provincial-Territorial Task Force on Youth Justice, August 1996, at 14 . The report also
suggests, atpp. 14-19 that Canadian attitudes toward crime have been greatly influenced
byAmerican mediapresentationsofcrime in that country . The Report notes, at 18 : "There
are cleardifferences between public perceptions ofyouth crime in Canada and the reality .
The violent youth crime rate in Canada is, for example, far lower than in the United States
and, in Canada (unlike the U.S .), per capita rates of homicides involving youths have not
increased inthe pastfew decades ." Arecent study indicated that thenational homicide rate
in Canada is at a 30 year low . Homicide Survey, Canadian Centre for Justice Statistics,
October 1998, as reported in the Globe and Mail (28 October 1998) A3 . In 1997, 884.2
assaults werereported for every 100,000 peoplein the province ofOntario. This was down
from 1,020.9 in 1994 and from 1,124.6 in 1991 . Globe and Mail (9 February 1999) A2 .

z

	

Young OffendersAct, R.S.C. 1985, c . Y-1 . The proposed legislation provides for
increased penalties in thecase of serious offences . See Youth Criminal JusticeAct, Bill C-
3, Second Session, Thirty-Sixth Parliament, 48 Elizabeth 11, 1999, First Reading, October
14,1999, ss . 41,61 . It isimportantto note that theproposedlegislation does attempt to strike
abalance between the need to protect society and the needs ofyoung persons caught up in
the systemThis philosophy is indicated in the opening words ofthe preamble : "Whereas
society should be protected from youth crime through a youth criminal justice system that
commands respect, fosters responsibility and ensures accountability through meaningful
consequences and effective rehabilitation and reintegration, and that reserves its most
seriousinterventionforthemostseriouscrimesand reducestheover-reliance onincarceration
for non-violent young persons. . ."
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paper will also explore and comment upon provincial parental responsibility
legislation in force in Manitoba and being considered elsewhere . Ultimately it
will be suggested that such developments are misguided and unnecessary .

1 . Civil Responsibility

This section of the paper will examine the current state of Canadian law with
regard to the civil responsibility of children and their parents . The purpose of
this discussion is to support the argumentthatparental responsibility legislation
is unnecessary and redundant and that existing law provides both an adequate
and effective response to damage and injury caused by children . A brief
comment on two other potential bases of parental responsibility, contract law
and human rights legislation, is also provided .

(a) Children

When a young person causes damage to person or property recovery is
difficult and in many cases virtually impossible . Many potential actions are
never initiated for the simple reason that children tend to lack assets sufficient
to satisfy judgements . 3 Similarly, absence of liability insurance or its limited
coverage tends to discourage litigation 4

Although children may be found responsible for bothintentional torts
and negligence, establishing liability is much more difficult than in cases
involving adults . In the case of intentional torts there is no general
immunity for children and there is no clear age limit for responsibility .

Professor Fleming notes that " . ..children as defendants are rarely worth powder
and shot, except in regard to adult activities like driving, with a certain background of
insurance." Fleming, J ., The Law ofTorts, 8th ed . (The Law Book Company Ltd .) at 682 .
Where a plaintiff has succeeded injudgment against a youngperson it is possible to renew
the judgment until such time as he/she has sufficient assets . See, for example, Rule 60,
Rules of Civil Procedure, R.R.O . 1990, Regulation 194 . In Ontario, the Limitations Act,
R.S.O . 1990, C . L.15, s . 45 provides that an action upon ajudgment shall be commenced
within twenty years after the cause of action arose .

Homeowner insurance policies may provide coverage for damage caused by
children of the policy holder . Many injured parties may be unaware of these coverages .
While homeownerswithmortgages will carry thesepolicies, inmany, perhapsmostcases,
homeowners without mortgages and tenants do not. In addition the policies generally
provide thatthereis no coverageifthe loss is duetoanyintentional orcriminal act . Another
common exemption provides there will be no coverage for bodily injury or property
damagedue tonegligent supervision . See Scottv . Wawanesa Mutuallnsurance Co., [19891
1 S.C.R. 1445 . See also Newcastle (Town) v. Mattatall, PorterandHarris etal. (1988), 87
N.B.R. (2d) 238 (N.B.C.A .) in whichthe New Brunswick Court ofAppealrefused to give
effect to a clause excluding coverageforintentionally caused damageon the basis that the
insurers had failed toprove an intentional setting offires which causeddamage to an arena .
The Court accepted the trial judge's finding that the fires were set for the purpose of
providing light and that the burning of the arena was accidental .
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However, children under the age of four are probably beyond the reach of
tort liability .s It is suggested that children below that age lack the capacity
to form the requisite intention . 6

Where an action in negligence is contemplated, the courts will use the
two step test proposed in McEllistrum v. Etches? and more fully developed
in Heisler v. Moke8 . Under this test the first step involves a subjective
evaluation of the particular child . The question is whether this child, based
on age, intelligence, experience, general knowledge and alertness is capable
of being negligent. If so, the second step involves an objective evaluation
of whether the child exercised the care to be expected from a child of like
age, intelligence, and experience. 9 Again, children of "tender years", that
is children up to the age of five, appear to be immune from actions framed
in negligence . 1 o

It is difficult to determine the age at which these special rules for children
cease to operate . There is a substantial body of case law whichholds that when
young people engage in "adult activities" they will not be accorded special
treatment . Rather, they will be required to live up to the standard of the
reasonable person. Thus far, the "adult activities" doctrine has been used
primarily in cases involving various types of motorized vehicles.I 1 The
doctrine has not been applied in cases involving young skiers, golfers and

Linden, A., Canadian Tort Law, 6th ed., (Butterworths, 1997), at 38 . See also
Alexander, E., Tort Liability of Children and Their Parents" in D . Mendes de Costa, ed .
Studies in Canadian Family Law (Butterworths, 1972) 845 at 854. The Ontario Law
Reform Commissionwasnotpreparedtorecommendaminimum age,ratherthe Commission
felt that the age ofresponsibility was best left to the courts to determine. Ontario Law
Reform Commission, Report on Family Law, Part I, Torts (Department ofJustice, 1969)
at 76 .

Tillanderv . Gosselin, [196711 O.R . 203, affirmed 61 D.L.R. (2d) 192 (C.A.) . See
also Walmsley v. Humenick, [1954] 2 D.L.R. 232 (B.C.S.C.)(5 year old not liable) ; Garratt
v . Dailey (1955), 46Wash . 2d 197 (S.C .)(5 yearold liable) ; Baldingerv.Banks (1960), 201
N.Y.S . 2d 629 (S.C.)(6 year old liable) ; Ellis v. D'Angelo (1953), 253 P. 2d 675 (Cal .,
Dist.C.A .)( 4 year old liable) . The age of criminal responsibility in Canada was, until
recently, seven years of age . It is now twelve . See Criminal Code,R.S.C . 1985, c. C-46,
s . 13.

McEllistrum v. Etches (1956), 6 D.L.R. (2d) 1 (S.C.C.) .
Heisler v. Moke (1971), 25 D.L.R . (3d) 670 (Ont . H.C .)
Heisler v. Moke (1971), 25 D.L.R. (3d) 670,672-674 (Ont . H.C .) . Many of the

caseshaveinvolved allegations ofcontributory negligence onthe partofthe childplaintiff.
McEllistrumv. Etches (1956), 6 D.L.R . (2d)1(S .C.C .) was such acase. Professor Klarhas
cited several contributory negligence cases which applied McEllistrum v. Etches. He also
identifiescases wherethe testhas been applied to children as defendants. See Klar, L., Tort
Law, 2nd ed., (Carswell, 1996) at 257, note 51 . See also Linden, supra note 5 at 136-40 .

to Linden, supra note 5 at 137 .
11 Dellwo v. Pearson (1961), 107 N.W. (2d) 859 (Minn . S.C .) (motorboat) ; Ryan v.

Hickson (1974),7 O.R . (2d) 352 (H.C .J .) (snowmobile) ;McErleanv. Sarel (1987), 61 O.R .
(2d)396 (C.A .) (motorizedtrailbike) ;Neilsen v.Brown (1962),374P . (2d) 896 (Ore.S.C .)
(automobile).
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hunters on the basis that these are not activities normally engaged in only by
adults . 12

The difficulty ofthe "adult activity" doctrine is well illustrated in the recent
case ofNespolonv. Alford .13 A highly intoxicated teenager was givenaride by a
group of his friends . The young man asked them to let him off which they did .
Shortly thereafter another driver ran over the intoxicated teenager causing his
death. Thedriver sufferednervous shockandbroughtanactiontorecoverdamages
from the estate of the deceased and his friends who had dropped him off. The
majority .oftheCourtheldthatthefourteenyearolddeceasedcouldnotforesee that
by getting drunk atafriend's house hecouldcausea driver to sufferpost-traumatic
stress disorder. Accordingly he neither owed'nor breached any duty of care to a
passing motorist. The other defendants, bothage sixteen were also found notto be
negligent on the basis that there was no causal connection between dropping the
deceased offand the driver's injury . Abella J.A . also held that the reasonableness
oftheboys' behaviourhadtobe consideredinlightoftheirageandexperience. She
concluded that although they were engaged in an adult activity (driving), the
specific alleged negligent act ofdropping off the deceasedwas not a "particularly
adult activity" and therefore there was no basis for holding the boys to an adult
standard . Based on their experience there was no reason for them to suspect the
deceased was at risk .14 In dissent, Brooke J . A. supported the trial judge's
conclusion that on the facts of this case nervous shockwas foreseeable . However,
he also indicated that rather than treating this'conduct as an "adult activity" the
proper question was whether these young.men exercised the care expected of a
youthoflike age, intelligence and experience.Usingthistest, ratherthancomparing
the defendantsto thetestofthereasonableadult,BrookeJ.A . wouldhave dismissed
the appeals and held liable all three defendants . 15

The upper age limit for the two step test has been described as "rather
rubbery."16 Although there are no clear judicialpronouncements on this issue,
provincial age of majority legislation has been suggested as the appropriate
guideline .l7 Since the age ofmajority may vary from province to province an

12 Biachey, W., "The Adult Activities Doctrine in Negligence Law" (1985), 11
William Mitchell L. Rev. 733, 750-55 . In Robertson v . Butler (1985), 32 C.C.L.T. 208
(N.S .S.C .), a case involving the use of amotor bike by a fifteen year old, the Court used
the adult activity doctrine to determine a question of contributory negligence . Professor
Irvine describes this approach as an "illigitimate extension" of previous decisions . See
Irvine, J ., "Annotation" (1985), 32 C.C.L.T . 209 . Professor Klar is also highly critical of
this decision, although for somewhat different reasons : "The court also held, at 217, that
aparentmay bevicariously liable fornegligent acts committedbyhis orher child with the
knowledge or consent of the parent.' This principle was neither explained nor backed by
authority and is contrary to accepted principle." Klar, supra note 9 at 256, n. 46.

13 Nespolonv.Alford(1998), 40 O.R. (3d) 355 (Ont.C.A .) . The casereport notesthat
an application for leave to appeal was filed in the Supreme Court of Canada on 16
September 1998 .

14 Nespolon v. Alford (1998), 40 O.R. (3d) 355, 365=367 (C.A.) per Abella J .
is Nespolon v . Alford (1998), 40 O.R. (3d) 355, 375-79 (C.A .) per Brooke J.A.
is Linden, supra note 5 at 137 . .
17 Ibid. at 138 .
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alternative suggestion would incorporate the age limits established by federal
criminal and elections legislation . In that case the age limit would be set at
eighteenyears ofage . 18 Many commentators maintainthatno arbitrary maximum
age should be established . 19

Most older young persons (those between the ages of ten and eighteen) are
unlikely to be foundincapable ofbeing negligent . They will be evaluated on the
basis of the modified objective test which compares their conduct to that of a
person of like age, intelligence and experience20 The vast majority of cases
which have used the two step subjective/objective analysis have involved
children below the age of ten . 21

Thus, in many cases where a young person has caused a personal injury or
property damage there is little point in bringing an action against the child
personally. Very young children will have a total immunity to civil actions . In
the case of older children they will be protected by the two step test described
above . Young persons who have the capacity to commit tortious acts will still
receive the advantage of a modified objective test which compares their
conduct, not to that of the reasonable person but rather to a person oflike age,

Is The Young Offenders Act, R.S.C . 1985, c . Y-1, s. 2(1) provides that a "young
person" is a person who is twelve years of age ormore but under eighteen years ofage . A
person who has attained the age ofeighteen years is an "adult" . The Canada Elections Act,
R.S.C . 1985, c . E-2, s.50 provides that a Canadian citizen who has attained the age of
eighteen years is qualified as an elector.

19 ". . .there appears to be little clinical or empirical data concerning a child's
psychological orphysical development that validates the various universally applied age
levels orage-stagism' principles ."Wilson,J. and Tomlinson,M., Wilson :Childrenandthe
Law, 2nd ed . (Butterworths, Toronto, 1986) at 296 . See also Alexander, supranote5 at860.

20 SeeLutleyv.Jarvis(1992),113N.S.R.(2d)201(T.D.).Thecaseinvolvedatwelve
year old boy riding a motor bike on a highway . Rather than using the adult activities
doctrine the Courtused the objective branch ofthe two step test without discussion ofthe
firstbranch . See also Christie v. Slevinsky(1981),12M.V.R . 67 (Alta, C.A.)(anelevenyear
old driving a dune buggy)andAssiniboine SchoolDivisionv. Hoffer(1970),16D.L.R. (3d)
703 (Man Q.B .) ; affd . 21 D.L.R. (3d) 608 (Man . C.A .) ; affd . 40 D.L.R . (3d) 480 (S .C.C.)
( a fourteen year old driving a snowmobile).

Professor Linden notes that some courts have preferred to use a simplified test,
focussing on a "child of corresponding age", without reference to the more subjective
criteria of "intelligence and experience." Linden, supra note 5 at 139 .

221 An exception is found in Belzile v. Duniais (1986), 69 N.B.R. (2d) 142 (Q.B .) A
twelveyearoldboy was foundnegligent as a result ofdamagecausedby improper storage of
gasoline inabasement . Seealso Partillv . Genge (1994),125 Nfld. & P.E.I.R. 27 (Nfld . T.D .)
where afifteen year old boy was found bothcapable ofbeing negligent and in fact negligent
inthe operation ofa snowmobile. InRyan v . Hickson (1974),7 O.R. (2d) 352(H.C.J .), acase
involving a twelve year old snowmobiler the Court also adopted the two step approach.

In McHale v . Watson (1966), 39 A.L .J .R. 459 (Aust. H.C .), a case involving a twelve
year old, the courtused an objective test based on a child ofcomparable age. In Heisler v .
Moke Addy J . indicated that he wouldhave preferredtofollow this approach but feltbound
by the Supreme Court ofCanada decision McEllistrum v. Etches (1956), 6 D.L.R . (2d) 1
(S.C.C.) whichincluded "intelligence and experience" in the evaluation . Itshouldbenoted
that inMcEllistrum the child was six and inHeislerthe child was nine . See Heisler v . Moke
(1971), 25 D.L.R . (2d) 670, 673 (Ont . C.A.) per Addy J .
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intelligence and experience22 Finally, with success comes the difficult task of
securingjudgmentfrom persons withno assets2 3 Accordingly, injured parties
often look to parents for compensation .

(b) Parents

The common law has been reluctant to hold one individual responsible for
the acts of another .24 In keeping with this position Canadian courts have held
that as a general proposition, and subjectto a few legislated exceptions, parents
are neither strictly nor vicari6usly liable forthe damageorinjury caused by their
children25 A regime of strict responsibility would hold the parent liable
automatically upon the occasion of the event . 26 On the other hand, if the

22 Professor Klar suggests that the standard of care is relaxed even further whenthe
child is aplaintiff. " . . .the law's relaxed standard towards children is most often displayed
in cases where the child is not a defendant but a plaintiff, in reference to a claim that the
child was contributorily negligent. Although in theory the standard ofreasonable conduct
should be the same whether it is being applied to a defendant or to a plaintiff, inpractice
this maynotbe the case. The consequence ofdeparting from the objective standardofcare
in the case of a defendant is to risk leaving an injured plaintiff without compensation, a
result which may seem harsh, especially when insurance is involved. Conversely, the
consequence of applying too high a standard ofcare to a plaintiff might be to deprive the
victim of needed compensation, which will be paid, in many cases, by an insurer. The
pressure thus clearly exists to relax the standard for plaintiffs, but not to do so for
defendants ." Klar, supra note 9 at 256 .

23 "What is to be gained by a successful lawsuit against a child ofsix, who probably
has no assets? Normally, there will be no insurance coverage for the plaintiff to look to.
Perhaps he mayhopethat the child's parentswillfeel somemoralobligation topay. ..Maybe
he isprepared to waitforhisjudgment, andwrit ofexecution, untilthechilddebtorbecomes
awage-earner intenor fifteen years orinherits money." OntarioLaw ReformCommission,
supra note 5 at 75. At 76 the Commission noted that criminal injuries compensation
schemes generally fail to provide fullcompensation - suchschemes impose financial caps
and are often limited to recovery for criminal conduct causing personal injury . Non-
criminal negligent conductandproperty damage wouldnotbe covered . SeeCompensation
for Victims of Crime Act, R.S .O . 1990, c . C.24, ss. 5, 19 .

24 A succinct summary of the philosophy underlying the common law's reluctance
to impose liability on oneparty for the tortious act ofanother can be found in Klar, supra
note 9 at 350-51 .

25 File v . Unger (1900), 27 O.A.R. 468 (C.A.) ; Thibodeau v . Cheff(1911), 24 O.L.R .
214 (C.A .) ; Corby v . Foster(1913),13 D.L.R . 664 (Ont. C . A.) ; Bobby v . Chodiker, [1928]
3 W.W.R.'392 (Man . K.B .) ; Hook v . Davies, [1939] 1 W.W.R . 539 (B.C .S-.C .) ; Heath v.
Green, [1941] 1W.W.R . 601(Sask. K.B .) ; Schmidt v . Munch, [1947] 3 D.L.R. 159 (Ont .
C . A.);Wayield v . Pearson (1956), 6 D.L.R . (2d) 593 (B.C.C.A .) ; Paterson v . Hardy
(1967), 62W.W.R . 219 (Sask. Q.B .) ; Bishop v. Sharrow (1975),8 O.R . (2d) 649 (H.C.J.) ;
Michaud v . Dupuis (1977), 20 N.B.R . (2d) 305 (Q.B .) ; Delowsky v. Aiello (1980), 119
D.L.R-(3d) 240 (B .C.S.C.) ; Taylor v. King , [1993] 8 W.W.R . 92 (B.C.C.A.) . For a
discussion of legislation see Legislating Parental Responsibility, infra .

26 «I suppose a parent could be held strictly liable for damage caused by his childby
anology to dangerousanimals . As aparent Ifindthe analogy notinapt . Orfromanhistorical
perspective a child, as a form of personalproperty, might be subject to deodand. Not an
unattractive possibility, at least to a parent." Alexander, supra note 5 at 846.
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principle ofvicarious liability was adopted, liability would depend on a finding
of fault on the part ofthe child .27 This approach would present some difficulty
since, as noted above, the special tests established for determining the fault of
young persons would preclude liability in many instances .

The Ontario Law Reform Commission has identified three exceptions to
the common law position which imposes no general responsibility on parents
for damage caused by their children . First, parents may be held responsible on
the principle of agency where the child was doing something on their behalf,
such as running an errand. Second, parents will be responsible if they direct or
encourage the child to cause damage . Third, parents will be liable if they are
negligent in failingto control or supervise the child . 28 Althoughthe concept of
parental fault will not provide compensation in all cases, unlike vicarious
responsibility, it is not dependant on proof offault on the part of the child. The
parent could be found at fault even if the child could not.29 However, liability
based on parental fault obviouslyrequires proofoffaultonthe part ofthe parent .
Aparent could be faultless even ifthe child was not.30 There are ofcourse many
instances where both parent and child are held responsible .31

27 Ibid at 847 . See also Ontario Law Reform Commission, supra note 5 at 77.
28 Ontario Law Reform Commission, supra note 5 at 77 .
29 Lochlin v. West(1927), 32 O.W.N. 19 (C.A.) ; Ellis v . D'Angelo (1953), 253 P . 675

(Calif.) ; Sgto v. Verbeek (1980), 111 D.L.R. (3d) 479 (Ont . H.C .J .) ; Hache v. Savoie
(1980), 31 N.B.R. 631 (Q.&) . In some cases the action was taken against only the parent
although a possible action was available against the child who actually caused the injury .
See Thibodeau v. Cheff (1911), 24 O.L.R . 214 (C.A .) ; Moran v. Burroughs (1912), 27
O.L.R . 539 (C.A.) ; Black v. Hunter, [192514D.L.R . 285 (Sask . C.A .) ; Edwards v. Smith,
[1941] 1 D.L.R . 736 (B.C.C.A.) ; Starr and McNulty v. Crone, [1950] 4 D.L.R. 433
(B .C.S.C .) ; Ingrain v. Lowe (1974), 55 D.L.R. (3d) 292 (Alta . C.A .) ; Pasheri v. Beharriell
(1987), 61 O.R. (2d) 183 (Dist . Ct.) .

30 Alexander, supra note 5 at 847 . See File v. Unger (1900), 27 O.A.R. 468 (C.A.) ;
Turnerv. Snyder (1906), 16 Man. R . 79 (K.B .) ; Bobby v. Chodiker, [1928] 3 W.W.R. 392
(Man. K.B .) ; Heath v. Green, [1941] 1 W.W.R. 601 (Sask. C.A .) ; Alain v. Hardy, [1951]
S.C.R. 540 ; Hatfield v. Pearson (1956), 6 D.L.R . (2d) 593 (B.C.C.A.) ; Streifel v. Strotz
(1957), 11 D.L.R. (2d) 667 (B.C.S.C.) ; Paterson v. Hardy (1967), 62 W.W.R . 219 (Sask .
Q.B .) ; Pollock v. Lipkowitz (1970), 17 D.L.R . (3d) 766 (Man . Q.B .) ; Lalarge v. Blakney
(1978), 92 D.L.R. (3d) 440 (N.B.S.C .) ; Delowsky v. Aiello (1980), 119 D.L.R. (3d) 240
(B.C.S.C.) ;Lutley v. Jarvis (1992),113 N.S.R . (2d) 201(N.S.S.C .) ; Taylorv. King, [1993]
8 W.W.R. 92 (B.C.C.A.) ; Trevison v. Springman, [1997] B.C .J . No . 2557 (C.A.) .

31 Kennedy v. Hanes, [1940] 3 D.L.R . 499 (Ont . C.A .) (uncle/nephew relationship
rather than parent/child) ; School Division ofAssiniboine South No . 3 v. Hoffer (1971), 21
D.L.R. (3d) 608 (Man . C.A .) ; Ryan v. Hick-son (1974),7 O.R . (2d) 352 (H.C .J .) ; Bishop v.
Sharrow (1975), 8 O.R . (2d) 649 (H.C .J .) ; Michaudv. Dupuis (1977), 20 N.B.R . (2d) 305
(Q.B .) ; Floyd v. Bowers (1978), 21 O.R . (2d) 204 (H.C .J .) ; Belzile v. Dumais (1986), 69
N.B.R. (2d) 142 (N.B.Q.B .) ; Segstro v. McLean, [1990] B .C .J . No . 2477 (S.C .) ; Laplante
(guardian ad litem of) v. Laplante (1992), 93 D.L.R . (4th) 249 (B.C.S.C .) .

Examples of cases in which neither parents nor children were found liable include
Walnisley v. Humenick, [1954] 2 D.L.R . 232 (B.C.S.C.) ; Strehlke v. Camenzind, [1980] 4
W.W.R . 464 ( Alta. Q.B .) ; Christie v. Slevinski (1981), 12 M.V.R . 67 (Alta . Q.B .) ;
Chiasson v. Hebert (1986), 74 N.B.R . (2d) 105 (Q.B .) . See also Montesanto v. Diubaldo
(1927), 60 O.L.R. 610 (C.A .) and Schmidt v. Munch, [1947] 3 D.L.R. 159 (Ont . C.A .) .



2000]

	

Parental Responsibilityfor the Acts ofChildren

	

377

Professor Alexander has explored the rationale for each of the identified
bases of parental responsibility :

If I were free to choose among these bases ofimposing liability on children and their
parents for damage causedby children I suppose my choice would depend on what I
was trying to accomplish . . .Forexample, if accident preventionis apurpose oftortlaw,
and if it is thought thatparents areinaposition to advancethispurpose because oftheir
ability to control and discipline their children, this might be best done by imposing
strict liability onparents . Accidentpreventionwouldbe effected byincreasedparental
supervision, at least if parents had to personally bear the financial consequences of
strict liability for damage caused by theirchildren. . . Ifpunishmentis a purposeoftort
law it might be effected best where children cause damage by imposing liability on
them and theirparents onthebasis ofpersonal fault.And they couldnot be allowed to
insure against liability becausethat would defeat thepurpose. . . Ifcompensationofthe
injured is apurpose oftortlaw it mightbe best effected by imposing strict liability on
children and their parents . And to be sure of compensation it might be necessary to
compel at least parents to take outinsurance . . .If loss-distribution on the basis ofwho
isinthebest position to absorb the loss is apurposeoftortlawitmightbeeffected best
byimposing theloss on the personin the bestposition to insure. Wherechildren cause
damage this might vary fromcase to case : sometimes the parent might be in the best
position to insure againstaparticularloss ; sometimes the victimmightbe;presumably
thechild would neverbe . . .It may bethatbecause ofthe availability ofinsurance. . .the
emphasis today is onthe compensation andloss-distributionpurposes . Ifthe important
purposes oftort law todayarecompensation and loss-distribution Idoubt whether the
best way of accomplishing them, where children cause damage, is by tort actions
(whatever theirbases) againstchilandparents. . . Would thesemoderntortpurposes not
be better accomplished by society assuming generalresponsibility for compensating
accident victims32.

Despite the concerns expressed by Professor Alexander and many others33

about thè adequacies ofmodern tort law to deal with this issue it seems clear,
that for the foreseeable future, responsibility of parents for damage caused by
children will be based on general principles of negligence law .34	-

32 Alexander, supra note 5 at 847-49 .
33 "The Commission does not believe that any change in, tort law with regard, to

parental responsibility is warranted . It considers that it would be unfaironparents to make
them strictly ,or vicariously liable for damage caused by their children . Parenthood is a
sufficiently demanding state in thesetimes as it is . That aparentshouldbe askedto do more
than take reasonable care in the supervision and control of their children would be both
impractical and unjust. . . Parental responsibility is not, in the view ofthe commission, the
solution to the problem ofhow theloss shouldbe bornewhen achildhas inflicted damage
on someinnocentthirdperson . ..the solution, ifthere isone, maylieinsociety assumingthe
burden." Ontario Law Reform Commission, supra note 5 at 80.

34 The Civil Code of Quebec bases responsibility on fault. Article 1459 states : "A
person having parental authority is liable to reparation for injury caused to anotherby the
actorfault oftheminorunderhisauthority,unlessheproves thathebimselfdidnotcommit
any fault with regardto the custody, supervision or education of the minor." See Brierly,
J . and Macdonald, R., Quebec CivilLaw,AnIntroduction to QuebeePrivateLaw (Toronto :.
Emond Montgomery Publications Limited, 1993) at 452-53 .

Teachers, schools and other institutions will be held to the standard of the
"reasonably careful parent", both with regard to injuries caused to young people and
injuries caused by young people under their supervision . See Alexander, E. "Tort
Responsibility of Parents and Teachers for Damage Caused by Children" (1965), 16
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Normally in an action for negligences the injured party is required to show,
on a balance ofprobabilities, a failure to exercise reasonable care35 However,
in Ontario, section 68 ofthe Family LawActreverses the onus and provides that
the parent must show "reasonable supervision and control" over the child . 36 In
deciding whether or not a parent has acted with reasonable care the courts have
considered three principle factors : (1) the age of the child ; (2) the activity and
its potential danger with its resulting degree of necessary supervision or prior
instruction and warning ; and (3) knowledge by the parent of prior acts or
propensities of the child . 37

U.T.L.J . 165 ; Myers v. Peel County Board ofEducation (1981), 37 N.R. 227 (S.C.C.) ;
Hoyano, L., "The Prudent Parent: The Elusive Standard of Care" (1984), 18 U.B.C.L.R.
1 ; Jerabek v . Accueil Vert-Pre d'Huberdeau (1995), 26 C.C.L.T . (2d) 208 (C.S . Que.) ;
Kouri, P ., "The Liability of Legal Persons Entrusted with the Custody, Supervision or
Education ofMinors" (1995), 27 C.C.L.T. (2d) 234 . There are often legislative obstacles
to recovery when the supervision is provided by government. For example, in MacAlpine
v. H(T.), [1991] 5 W.W.R. 699 (B.C.C.A .) two youths, who were permanent wards of the
superintendent offamily and child services for the province ofBritish Columbiahad been
placedinthecare ofa"specialcareparent" . Whenthey destroyed someproperty andstarted
afire an actionwas taken againstthesuperintendent and the special care parent. The action
against the special care parent was dismissed on the basis that he had not been negligent
inhis supervision of the boys . The action against the superintendent was dismissed due to
an immunity provision found in section 23 of the Family and Child Service Act, S.B.C .
1980, c . 11 . The legislation provided thatno person was liable for anything done oromitted
in good faith. In a dissenting opinion Wallace J.A. would have extended the protection of
the legislative immunity to the special care parent as well .

35 "The rule in tort is that the party who alleges a fact has the burden ofproving it.
Thus, in the context of the negligence action, the plaintiff has to prove all of the factual
requirements necessary to support the cause of action, namely, that the plaintiff was a
reasonablyforeseeable victim, thedefendant'sconduct wasnegligent, the plaintiff suffered
compensable injury, and this injury was caused by the defendant's negligence. . .In orderto
discharge the civil burden ofproof, the partyalleging facts mustprove them onthe balance
ofprobabilities, or on the preponderance of the evidence ." Klar, supra note 9 at 407-08 .

36 Section 68 ofthe Family Law Act, R .S.O. 1990, c. F-3 states:
68 . In an action against a parent fordamage to property or forpersonalinjury or

death caused by the faultor neglect of achild who is a minor, the onus ofestablishing
that the parentexercised reasonablesupervision and control over the child rests with
the parent.

Quaere whether the reverse onus would operate in the case ofa very young child
who lacked the capacity for "fault or neglect."
37 Wilson and Tomlinson, supra note 19 at 301 . Cases in which parents were held

liable on the basis that there was a "known propensity" of a child toward personal or
property damage include Thibodeau v . Cheff (1911), 24 O.L.R . 214 (C.A .) ; Black v.
Hunter, [1925] 4 D.L.R. 285 (Sask . C.A.) ; Ellis v.D'Angelo (1953), 253 P . 2d. 675 (Calif.);
Bishop v . Sharrow (1975),8 O.R. (2d) 649(H.C .J .); Michaud v. Dupuis (1977), 20N.B.R.
(2d) 305 (Q.B .); Segstro v . McLean, [1990] B.C .J . No. 2477 (S.C .) . In some cases the
absence of a known propensity is a key factor in a finding of no responsibility on the part
ofaparent. See Corby v . Foster(1913),13 D.L.R. 664 (Ont . C.A .) ; Streifel v . Strotz (1957),
11 D.L.R. (2d) 667 (B.C.S.C .) ; Taylorv. King, [1993] 8 W.W.R . 92 (B.C.C.A .) ; Trevison
v. Springman, [1997] B.C .J. No . 2557 (C.A .).
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Most parents, andprobably their neighbours as well, are likely to agree
with the suggestion that younger children are active, unpredictable, and
have certain inherent propensities to cause damage to themselves and
others . Accordingly, since parents are in the best position to exercise
supervision and control, the common lawimposes an obligation on them to
do so . Knowledgeofthe inherent propensity to cause damage is imputed to
parents. Thus, parents can not escape liability simply by proving that the
child hadnever done that sort of thing before, or that if they had, the parent
did not in fact know about it.38

As children grow older the parental duty to supervise and control
diminishes . This follows fromthe view that as the childgrows older, so also
do expectations that the child will conform to adult standards ofbehaviour.39
Further, as children grow older there are also fewer situations in which
parents have the ability to control them .40 However, depending upon the
dangerous nature ofthe activity, and given the factthat older children have
the ability and opportunity to inflict greater injury; in many cases a very
high standard of parental supervision should be required . Cases involving
motorized vehicles, firearms and flammable materials are obvious
examples .41 In one case, due to the extremely dangerous nature of the
activity (using a torch to cut apart a car) a father was held responsible for

38 Alexander, supra note 5 at 864-65 . The author cites Carmarthenshire County
Council v . Lewis, [1955,] A.C . 549 (H.L .) as authority for this proposition. He notes
that although the case involved a teacherand anursery school, their duty was equated
to that of a careful mother. I have been unable to find â more current or clearjudicial
statement to the effect that knowledge of inherent propensity to cause damage is
imputed to the parents ofyounger children. InEdwards v . Smith, [1941] 1D .L.R. 736,
745 (B .C.C.A.) per O'Halloran J.A., a case involving an 11 year old boy using a
spring gun the Court noted that children are curious, mischievous and that "the
ordinary nature of boys cannot be ignored."

39 Wilson, supra note19 at 301. SeeFile v. Unger(1900), 27 A.R . 468 (C.A .); Bobby
v. Chodiker, [192813 W.W.R. 392 (Man . K.B .) ; Hook v . Davies, [1939] 1 W.W.R. 539
(B.C .S.C .) ; Alain v. Hardy, [1951] S .C.R . 540: Lelarge v . Blakney (1978), 92 D.L.R . (3d)
440 (N.B .S.C .) .

40 Alexander, supra note 5 at 867.
41 Black v . Hunter, [1925] 4D.L.R. 285 (Sask. C.A .) (a nine year old using a gun) ;

Lochlin v . West (1927), 32 O.W.N . 19 (C.A .)( a two, four and six year old playing with
matches) ; Kennedy v. Hanes, [1940] 3D.L.R . 499 (Out. C.A .) (asixteenyearold using an
air gun) ; Edwards v. Smith, [1941] 1 D.L.R . 736 (B.C.C.A.)(an eleven year old using a
spring gun) ; StarrandMcNulty v . Crone, [1950] 4D.L.R. 433 (B .C .S.C .) (afourteen year
old shooting an air rifle) ; Ryan v . Hickson (1974),7 O.R. (2d) 352 (H.C.J.) (a twelve year
old snowmobiler) ; School Division ofAssiniboine SouthNo . 3 v. Hoffer(1971),21 D.L.R.
(3d) 608 (Man. C.A.)(a fourteen yearold snowmobiler) ;Ingramv .Lowe (1974), 55 D.L.R.
(3d) 292 (Alta . C.A .) (anine year oldfiringapellet gun) ;Bishop v . Sharrow (1975),8 O.R.
(2d) 649 (H.C .J .)(a fifteenyear old shooting a gun); Floydv. Bowers (1978), 21 O.R . (2d)
204 (H.C .J.) (athirteen year old shooting agun) ;Behile v . Dumais (1986), 69N.B.R. (2d)
142 (N.B.Q.B .)-(atwelve yearold staring afire withimproperly stored gasoline); Laplante
(Guardian ad litemof) v. Laplante (1992), 93 D.L.R. (4th) 249 (B .C .S.C.)(a sixteen year
old driving a car) .
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the damage caused by his twenty year old son.42 On the otherhand there are
many cases wheredespite the dangerous nature oftheactivity parents havebeen
exonerated on the basis that the instruction and/or supervision provided was
reasonable in the circumstances.43

Imposition of an arbitrary maximum age ending parental responsibility
seems ill advised. On the other hand, it has been suggested that when children
reach the age of seventeen or eighteen and are judged by the adult standard of
negligence the parental duty to use reasonable care to supervise and control an
adolescent should cease.44

When the issue ofparental responsibility arises, particularly in the case
of younger children, there is a question as to whether liability should
always fall on both parents. Professor Alexander has argued that the parent
having the ability to control the child in the particular situation should bear
the duty . He concludes that since the motherhas been historically in the best
position to supervise and control the conduct of a young child, in most
cases, only the mother should be legally responsible for a failure to use
reasonable care to do so . On the other hand, improper firearms instruction
would usually indicate a failure on the part of a father .45 It is important to
remember that these comments were made more than twenty-five years ago
when the roles and responsibilities of mothers and fathers were defined
somewhat differently than they are today. It would be a mistake to assume
that only mothers supervise younger children and that only fathers teach
hunting and fishing skills . Professor Alexander is entirely correct in
suggesting that an action should be brought against only one parent when
only one parent is negligent. A non-negligent parent can not be held
responsible simply on the basis of family relationship .

42 Pasheri v. Beharriell (1987), 61 O.R . (2d) 183 (Div. Ct .) .
43 Montesanto v. DiUbaldo (1927), 60 O.L.R . 610 (C.A.)(a fifteen year old

firing a gun) ; Heath v. Green, [1941] 1 W.W.R . 601 (Sask . K.B.)(a fifteen year old
shooting a rifle) ; Schmidt v. Munch, [19471 3 D.L.R. 499 (Ont. C.A.)(a nine year old
shooting an arrow) ; Walnisley v. Humenick, [1954] 2 D.L.R . 232 (B.C.S.C .)(a five
yearold shootingan arrow) ; Hatfieldv. Pearson (1956), 6D.L.R. (2d) 593 (B.C.C.A.)(
a thirteen year old using a gun) ; Streifel v. Strotz (1957), 11 D.L.R . (2d) 667
(B.C.S.C .)(a fourteen and a fifteen year old stealing a car) ; Patterson v. Hardy
(1967), 62 W.W.R . 219 (Sask . Q.B.)(a ten year old shooting a BB gun) ; Pollock v.
Lipkowitz (1970), 17 D.L.R . (3d) 766 (Man . Q.B .)(a thirteen year old throwing acid
on another child) ; Delowsky v. Aiello (1980), 119 D.L.R . (3d) 240 (B.C.S.C.)(an
eleven year old shooting a pellet gun) ; Strehlke v. Camenzind, [1980] 4W.W.R . 464
(Alta. C.A.)(a six and eight year old playing with matches) ; Christie v. Slevinski
(1981), 12 M.V.R. 67 (Alta . C.A.)(an eleven year old driving a dune buggy) ;
Chaisson v. Hebert (1986), 74 N.B.R . (2d) 105 (Q.B.)(a thirteen year old driving a
three wheel motorcycle) ; Lutley v. Jarvis (1992), 113 N.S.R . (2d) 201 (N.S.S.C .)(a
twelveyear oldriding a motorbike) ; Taylorv. King, [1993] 8W.W.R. 92 (B.C.C.A.)(a
nine year old playing with matches) .

44 Alexander, supra note 5 at 870.
45 Ibid. at 870-71 .
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(c) ContractLaw

Before moving to a discussion of the criminal responsibility ofparents for
the acts of children, two other areas ofpotential liability should be noted . First
there are some limited circumstances in which parents may beheld accountable
for debts assumed by their children.

With certain exceptions the common law provides that contracts entered
into by children are voidable at the instance of the child . 46 The exceptions
include contracts for necessaries and contracts of service and employment47
These contracts, if beneficial to the child, will be seen as prima facie binding
upon the child48 Young people may also enter contracts of apprenticeship,
contracts of marriage, separation or paternity agreements and contracts which
allow them to place their own children for the purpose of adoption or with a
Children's Aid Society .49

Parentalresponsibilitymay arise in the contextofacontractfor necessaries .
In general when a parent has given no authority and has not entered into a
contract, the parent will not be liable for a debt contracted by a child, even for
necessaries . On the other hand, the near relationship between parent and cbild,
with knowledge on the parent's part of a liability being incurred, furnishes
presumptionofapprobation unlessthecontraryis shown.5 () However, pursuant
to legislation in Ontario, where a person is entitled to recover against a minor
in respect of the provision of necessaries for the minor, parents who have an
obligation to support the minor are jointly and severally liable with the minor .
Whereparents arejointly and severally liableunderthisprovisiontheir liability

46 Wilson, J ., supra note 19 at276. At276-77 the authors add : "Certain contracts are
voidable in the sense that they are valid and binding upon all parties unless the child
repudiates them before, or within a reasonable time after, the attainment of his majority.
Other contracts are voidable in the sense that they are not binding upon the child unless
ratified by him when he reaches the age ofmajority ."

47 Ibid. at278-80 . See also Canadian Encyclopedic Digest, Third Edition, Ontario,
Volume 16, Infants and Children, at 106-07 . At278 Wilson and Tomlinsonnote : "Under
commonlaw, necessarieshave been held tobe those things whichthe childrequires forhis
living, health and education and any ancillary items a child would be expected to require
in order to secure his necessaries . Note that the term `necessaries' is a relative expression
to be construed with reference to the child's age, needs and standard ofliving."

48 Ibid. Withregard to contracts of service or employment the authors note, at 279:
"In determining whether the contractis for the benefitofthe child, thecourtwilllookupon
the terms of the contract, comparing them with the terms generally used by employers in
the field oftrade in which the child is to be engaged, andwhetherthe terms ofthe contract
will allow protection to the child, the opportunity for secure employment, the means for
maintaining himself, and whether the contract provides fair compensation for the child's
services ." They also' note, at277that"Ifa contractis foundtobe detrimental totheinterests
ofthe, child, a court willfinditto be void ab initio even if it is a contract for necessaries of
life . That is, it is' invalid fromthe outset and neither of the parties can sue one another on
the basis of its terms."

49 Ibid. at 280-81 .
50 Canadian Encyclopedic Digest, supra note 47 at 106.
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to each other will be determined in accordance with their obligation to provide
support . 51

(d) Human Rights Legislation

The use of human rights legislation creates an alternative and innovative
approach to providing compensation for injury caused by children. In Guzman
v. T.52 the complainant was a fernale domestic worker whose responsibilities
includedthecareoftherespondents' two teenage sons, aged thirteen andfifteen .
She allegedthatthe thirteen year oldboy had sexually harassed her for aperiod
of three months causing her to terminate her employment . The boy was not
named as a respondent . Rather, the complainant maintained that the parents
were liable for the alleged harassment.

The Council of Human Rights found that the conduct to which the boy
subjected the complainant constituted sexual harassment and was contrary to
section 8 of the Human Rights Act.53 The boy was found to have engaged in a
number ofbizarre, and in some cases, quite threatening behaviours . The parents
minimalized the boy's conduct . He was told to discontinue but there was no
effort to seek professional help . At one point, despite their knowledge of his
behaviour, the parents leftthecountry for several weeks . The Council found that
given the persistent and aberrant nature ofthe conduct theparents response was
inadequate and ineffectual . They had failed to provide the complainant with a
healthy work environment.54

In reaching this decision the Council indicated that they were unaware ofany
human rights cases which had found parental liability for the acts of a child in an

51 FamilyLawAct, R.S.O. 1990, c. F-3, ss . 45(2), 45(3) . Although the legislation uses
the word "necessities" rather than "necessaries" there is no indiction this was intended to
alter the scope of the legislation. In a comment on this legislation Hainsworth, T.W .,
Ontario Family LawActManual, second edition (CanadaLaw Book, 1998), at45-2 states :
"It must be remembered that by virtue ofthe extended definition of 'parent' contained in
s . l (1) a minor could have several parents by virtue ofthe 'settled intention' test. . .if there
isno obligationto provide supportby aparent byreason ofthe operation ofs . 31(2) it would
appear that theparent could seekfullindemnity fromthe child, Where more than oneparent
wouldbejointly and severally liable, someform ofproportional contribution inaccordance
with the test established in Paras v . Paras, [1971 ] 1 O.R . 130, 2 R.F.L. 328 (C.A.) would
have to be applied ." Section 31(2) provides that parents have no obligation to provide
support to young persons who have reached the age of sixteen or who have removed
themselves from parental control .

52 Guzman v . T, [1997] B .C.H.R.T.D. No. 1 (B.C. Council ofHuman Rights) .
53 Guzman v . T., [ 1997] B.C.H.R.T.D . No . I (B .C. Council ofHuman Rights) atpara .

66 . Section 8 of the Human Rights Act, S.B.C . 1984, c. 22 provided that no person shall
discriminate against a person with respect to employment or any term or condition of
employment,because ofthe sex ofthat person . At para. 38 ofthedecision theCouncil cited
Janzen v. PlatyEnteiprisesLtd. (1989), 10 C.H.R.R. D/6205 (S.C.C .) for theprinciple that
sexual harassment is a form ofdiscrimination on the basis of sex .

54 Guzman v . T, [1997] B.C.H.RD.T. No. 1 at para. 87 .
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employment context. However, the Council went onto holdthat caselaw relating
to claims that parents are liable forthe tortious conductoftheir children supported
the view that such a finding shouldbemadeinan appropriate humanrights case55

In the result, having determined that the respondents were liable for the
sexualharassmentofthe complainantby theirson the Council issued a ceaseand
desist order. They also awarded damages of $6,500 for injury to her feelings,
dignity and-self-respect, and afurther $1,053.62 for lost wages.56

(a) Juvenile Delinquents Act

II . Criminal Responsibility

This section of the paper will examine the issue of criminal responsibility of
parents for the acts of their children by tracing developments fromthe Juvenile
Delinquents Act to the Young Offenders Actand its proposed replacement, the
Youth Criminal Justice Act. The potential for prosecution under the Criminal
Code is also discussed. Itwillbe suggestedthat in some circumstances criminal
prosecutions against parents are, available and warranted and can provide an
effective response to harm causedby their children.

Prior to its repeal in 1984the JuvenileDelinquentsAct5? imposed criminal
liability on parents in, a variety of circumstances. Section 20(2) of the Act
provided thatwhere a childwas adjudged to be ajuvenile delinquent the Court
had the power to make an order upon the parent or parents of the child to
contribute to the child's support "such sumas the courtmaydetermine"58 The
Court also hadthepower to orderthat afine, damages or costs awardedbe paid
by the parent or guardian of the child, instead ofby the child, where the Court
was satisfiedthat the parent orguardian hadconduced to the commission ofthe
offence by neglecting to exercise due care59

55 Guzman v. T., [1997] B .C.H.R.D.T . No. 1(B.C . Council ofHumanRights) atpara .
106. Atpara.125theCouncil added: "Insummary,while employer-employeerelationships
differfromparent-child relationshipswithrespectto liabilityinthatparentscannotexercise
the ultimate measure ofcontrol over their children which employers can, namely 'firing'
their children for discriminatory conduct, I am of the view thatthe principles relevantto
thedeterminationofemployerliability applytotheunique situationofachild'sdiscriminatory
conduct toward a parent's employee. These principles are (a) the employer's control over
its employees, (b) its knowledge of the impugned conduct and (c) the sufficiency of its
response in remedying thediscriminatory situation. In short, I am ofthe view that the case
law permits a human rights tribunal, on appropriate evidence, to find parents liable for
discrimination by their child against their employee."

56 Guzman v. T., [1997] B.C.H.R.T . No 1(B .C. Council of Human Rights) atparas.
125, 126, 141 and 145.

57 Juvenile DelinquentAct, R.S.C . 1970, C. J-3.
5s Juvenile Delinquent's Act, R.S.C . 1970, c. J-3, s. 20(2).
59 Juvenile DelinquentsAct, R.S.C : 1970, c. J-3, s. 22 .
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Clearly the most controversial provision in the Juvenile Delinquents Act
relating to jurisdiction over adults involved the offence of contributing to
delinquency. Section 33 of the Act stated that any person who knowingly and
wilfully aided, caused, abetted or connived at the commission by a child of a
delinquency, or did any act producing, promoting, or contributing to a child's
being or becoming ajuvenile delinquent or likely to make any child ajuvenile
delinquent was liable on summary conviction to a fine not exceeding five
hundred dollars or to imprisonment for a period not exceeding two years, or to
both . A parent or guardian who knowingly neglected to do that which would
directly tend to prevent the child being or becoming ajuvenile delinquent or to
remove the conditions thatrendered or were likely to render the child ajuvenile
delinquentwas similarly liable . Further, itwas not a validdefence either thatthe
child was of too tender years to understand or appreciate the nature or effect of
the conduct of the accused, or that notwithstanding the conduct of the accused
the child did not in fact become ajuvenile delinquent .6o

Under this incredibly vague definition of prohibited conduct the courts
attempted,oftensuccessfully,to encompass abroadrangeofactivitiesincluding
sexual activities withajuvenile, sexual activities betweenadults in the presence
of juveniles, living in adultery, indecent exposure, rape and sexual assaults,
eloping with a juvenile for the purpose of marriage, supplying intoxicants to
juveniles and their families, being present in a place where juveniles were
consuming intoxicants, receiving stolen goods from ajuvenile andcontributing
orconniving to such matters as speeding violations and accidental shootings 61
In one case the impugned conduct involved family bathing in the nude .62

(b) The Young Offenders Act - The Youth Crfininal Justice Act

The Young Offenders Actb3 , which came into force on April 2, 1984
virtually eliminated the youthcourt's jurisdiction over adults . 64 The offence of
contributing to delinquency was not included inthe legislation andthere was no
authorityto orderparents to contributeto thechild's support. Further, apartfrom

60 Juvenile Delinquents Act, R.S.C . 1970, C . J-3, s . 33 .
61 Foracomplete list ofauthorities corresponding tothe various activities seeWilson,

L., Juvenile Courts in Canada (Toronto : Carswell, 1982) at 137-38 .
62 Re Strom, [1930] 1 W.W.R . 878 (Man . K.B .).
63 Young Offenders Act, R.S.C . 1985, c. Y-1 .
64 "The Yoaung Offenders Act, in many respects, recognizes the important role that

parents playin the livesofyoung persons. Parents arerequired to be notifiedwhen theyouth
is charged under the act, have a role to play in respect of the taking of a statement from a
youth and may provide input when the court makes determinations regarding the young
person. However, while parents have responsibility for the 'care and supervision of their
children' they arenot,underthe Young OffendersAct, responsible forthe crimes committed
bytheirchildren and they cannot, underthe Act, beordered to compensatevictims ofthese
crimes or to otherwise be sentenced forthe crimes committed by their children." Platt, P .,
Young Offenders Law in Canada, 2nd ed. (Butterworths, 1995) at 32 .



2000]

	

Parental Responsibility for.the Acts ofChildren

	

385

situations whereparents wilfully induced or assisted a young person to breach
a court order, they could not be fined or otherwise held responsible for the acts
oftheir children.65 TheYouth CriminaIJusticeAct, whichreceivedfirstreading
in the House of Commons on October 14, 1999 continues this approach .66

The fact that the youth court can not order parents to make financial
restitution for the acts oftheir children precipitatedan interesting attempt to end
run the legislationin themid 1990's . Department stores began to send letters to
parents of young shoplifters seeking compensation for the incremental costs
associated with shoplifting such-as employing security staff and surveillance
equipment67 In B. (D . C.) v. Arkin68 , following such a request, whichincluded
athreat oflegal action, theboy'smother sent a cheque for $225 to thecompany.
Shehonestly and mistakenly believed she was requiredto make such payment.
Theshoplifted goods themselves, whichwerereturned undamaged, were worth
less than $60. Themother subsequently launched an actionin small claims court
to recover themoney. She wassuccessful. TheCourt notedthe generalrulethat
parents are notliable for the torts oftheirchildren simplyby virtue oftheir status
as parents . Although parents can be held responsible based on their own
negligent conducttherewasno evidence to suggestnegligence inthis particular
case.69 Jewers J. also indicated that had thecompany actually takenthe matter
to court". . .theclaimhadnoprospectwhatsoeverofsucceeding."7() Accordingly,,
the Court.ruled thatthe plaintiffwas entitled to a refundon the groundofmonies
paid under a mistake.

In terms ofparentalresponsibility, the proposed replacementforthe Young
OffendersActdoes contain one important addition. At the presenttime, there is
a considerable divergence of opinion as to whether young people have, or
should have, the right to publicly funded legal counsel regardless of their

6s Under s. 50 of the Young Offenders Act, R.S .C . 1985, c. Y-1 it is an offence to
wilfully induce or assist a young person to breach or disobey aterm or condition of a
disposition. The offence can be prosecuted summarily orby indictment in which case the
accused is liable to imprisonment for a term not exceeding two years. Section 7.2 of the
Young Offenders Act creates a summary conviction offence for any person'who wilfully
fails to comply with an undertaking to abide by suchconditions as the youth courtjustice
may specify as, part of anorder placing a young person inthe care of a responsibleperson
rather than' detaining them in custody.

66 Youth CriminalJusticeAct, Bill C-3, Second Session, Thirty-Sixth Parliament, 48
Elizabeth 11, 1999, First Reading, October 141999, sections 135, 138. Under section 138
the penalty for wilful failure to comply with an undertaking has been increasedto include
possible prosecution as an indictable offence with a maximum penalty oftwo years. The
suggestion in the media.that these provisions in the new proposed legislation represent a
dramatic changein directionis simply not the case. See "Newyouth lawto crackdown on
offenders - and parents", Toronto Star (7 March 1999) A8 and "Law would toughen youth
justice", Globe andMail (8 March 1999) A7 .

67 Bala,N., Young Offenders Law (Irwin Law, 1997) at 54.
68 B.(D.C.)v.Arkin[1996]8W.W.R.100(Man.Q.B .);leavetoappealrefused[1996]

10W.W.R . 689 (Man . C.A .).
69 B.(D.C.) v. Arkin [199618 W.W.R . 100, 104 (Man . Q.B .) per Jewers J.
70 Ibid.
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parent's financial status . 7 l The Youth Criminal Justice Act provides that the
provinces will be able to establish programs to recover the costs of a young
person's counsel from the young person or the parents of the young person?'-

(c) The Criminal Code

Canadian courts have steadfastly resisted attempts to incorporate the
concept ofvicarious responsibility into Canadian criminal law.73 However, the
Criminal Code does create a few opportunities for parental responsibility .
Parents can be charged as parties to an offence ifthey aid, abet, or counsel the
commission of an offence by their children.74 This includes situations where
because of age the child, himself or herself, can not be charged.7s It has been
suggested that these provisions are not applicable to circumstances of general
parental neglect to supervise or control a child . Such failure could not be
construed as encouraging an offence . Rather, the parent's actions must relate
directly to and be intended to encourage the commission of the offence . 76

71 Bala,N., supranote 67 at 173-74. See "Parents role inyouth courtdebated", Globe
and Mail (13 August 1998) A10 for a comment on the debate in the province of Ontario .
In a recent decision R . v . M.(B .) (1999), 28 C.R . (5th) the Ontario Court of Appeal
examined earlier conflicting decisions and ruled that youth court judges must consider
parental means before deciding whether or not to direct that a youth receive state funded
counsel. Professor Bala is critical ofthe decision and notes that although there is a call for
"some enquiry" the Court acknowledges thatthere is no legal authority to require parents
to pay for counsel for their children. See Bala, N. "Trying to Make Parents Pay for Their
Children's Lawyers", (1999) 28 C.R. (5th) 140. See also C(S.T) v . R . (1993), 81 C.C.C .
(3d) 407 (Alta . Q.B .) ; R . v . CR (1998), 18 C.R. (5th) 313 (Ont. Prov . Ct.) ; R. v . M(B.)
(1998), 18 C.R. (5th) 319 (Ont. Prov. Ct .) and Anand, S ., "Does the Staff Model Offer a
Solution to the Issue of Court Ordered Youth Legal Aid?" (1998) 18 C.R . (5th) 328 .

72 Youth Criminal Justice Act, Bill C-3, SecondSession, Thirty-SixthParliament, 48
Elizabeth II, 1999, First Reading (14 October 1999) . Section 25(10) .

73 "Adoctrine ofvicarious responsibility makes A automatically responsible forthe
wrongdoing ofB solely on the basis ofa prior relationship and irrespective ofA's act or
fault . . .. . Giventhatthe mostfundamental consideration ofmodern substantive criminal law
theory is that the criminal sanction should only be imposed on the basis of individual
conduct and fault, the notion of vicarious responsibility seems ill-suited for criminal
law . . . . . In sum, thefundamental principles ofan individual act and individual fault militate
against the use of vicarious responsibility in the criminal law. Our courts are becoming
increasingly resistant to the doctrine evenwhen it is resortedto by a legislature." Stuart, D .,
Canadian Criminal Law 3d ed. (Toronto : Carswell, 1995) at 569-75 . The author cites
several decisions which have rejected the use of vicarious responsibility . They include
Canadian Dredge and Dock Company v. R., [1985] 1 S.C.R. 662 ; Bhatnager v. Canada
(Minister ofEmployinetitandimmigration), [1990] 2S.C.R.217;R. v.Stevanovich (1983),
36 C.R . (3d) 174 (Ont . C.A .) and R. v . Burt (1987), 60 C.R . (3d) 372 (Sask. C.A .).

74 Criminal Code, R.S.C. 1985, c. C-46, ss . 21, 22 .
75 Criminal Code, R.S.C . 1985, c . C-46, s . 23 .1 .
76 Report of the Federal-Provincial-Territorial Task Force on Youth Justice, supra

note 1 at 478. The authors add: "Even if a parent knew his adolescent child was about to
commitan offence and tookno action, the parent could notbe charged with omitting to do
anything for the purpose of aiding an offence because there is no statutory or common law
duty for a parent to act in these circumstances ."
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The.offence of criminal negligence maybe an appropriate charge in some
limited circumstances . The Code provides for offences of criminal negligence
causing death and criminal negligence causing bodily harm?? Despite a
considerable amount of confusion it now appears that the Supreme Court of
Canada will use an objective test to establish criminal negligence . An accused
will be seen to have been criminally negligent if their conduct demonstrates a
marked and substantial departure from that which we would expect of a
reasonable person .78

A recent case from Manitoba provides an example of alleged parental
criminal negligence . An eight year old boy shot and killed his thirteen year old
cousin who was babysitting him. Police found four rifles and shotguns stored
illegally in the house. Two weapons had illegally sawed off barrels. They also
found a considerable amount of easily accessible ammunition . The stepfather
andmother oftheboywerechargedwith possession ofaprohibited weapon and
causing death by criminal negligence . Ultimately the accusedpleaded guilty to
the weapons charges and the charge of criminal negligence causing death was
stayed .79

A very similar case arose in Alberta. Twoboys, aged thirteen and eleven,
along with .three other minors, hadbeen left unsupervised by adults in.ahome
whichayouthcourtjudge described as "a veritable arsenal ofguns, ammunition
and knives." Theboys were playing with the guns and the thirteen year old
unintentionally shot and killed the youngerboy. Theyouthwasfound guilty of
manslaughter. Despitea greatdeal ofpublic criticismtherewere no charges, not
even weapons charges,.brought against the parents ofthe young offender . This
was particularly surprising since the Youth Coürt Judge noted that police
evidence showed that atleast three guns anda large supply ofammunitionwere
not properly secured.s0

Charges ofcriminalnegligence incasesofcommission suchas intheexamples
above shouldnotpresent insurmountableproblemsforthe Crown. Whereparental
conduct creates a situation ofdanger culminating in physical injury or death, and
such conduct,demonstrates amarked and substantial departure from reasonable
conduct, a guilty verdict shouldfollow 81 Aparent wholeaves weapons, toxic or

77 Criminal Code, R.S.C . 1985, c. C-46, ss . 220, 221 . "Criminal negligence" is
defined in s . 219.

78 SeeR. v_Tutton (1989), 69 C.R . (3d)289 (S.C.C .);R. v. Waite (1989), 69 C.R. (3d)
323 (S.C.C .) ; R. v.Anderson (1990), 75 C.R . (3d) 50 (S .C.C .) . SeealsoR. v.Nelson (1990),
75 C.R. (3d) 70 (Ont . C.A .) : R. v. Ubhi (1994), 27 C.R. (4th) 332 (B.C.C.A .); Stuart, D.,
supranote73 at 231-36; StuartD., "Criminal.Negligence : Deadlock and Confusioninthe
Supreme Court" (1989); 69 C.R. (3d) 331 andHealy, P., "Anderson : Marking Time or a
Step Back on Criminal Negligence" (1990) 75 C.R . (3d) 58 .

79 Globe,andMail (26 November 1996) D11,,(18 December 1996) A4 and (9 June
1997) A4 .

$0 "A show of ultimate machoism", National Post (16 September 1999) A3 .
si This approach is suggested by the case ofR. v. Miller, [1983] A.C. 161(H.L .) . See

the discussion in Stuart, supra note 73 at 82 and Ziff, B., "A Comment on R. v. Miller"
(1984) 22 Alta. L.R. 281.
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corrosive chemicals, and perhaps even car keys, within easy reach of children
should be held both civilly and criminally responsible .

The question ofcriminal responsibility becomes muchmore difficult when an
omission is involved. Under general criminal law theory an accused will only be
heldresponsiblefor a failure to act when there is a duty to act. Such duties may be
created by statute or at common law.82 In thecontext ofthe current discussionthe
issue will be, for the purposes of establishing criminal responsibility, what
obligations of affirmative action are properly imposed upon parents .

It seems almost beyond debate that parents will notbe held to have a broad
general obligation tobe perfect, or even good parents, the failure ofwhich could
result in criminal prosecution. Rather, assuming a demonstrated causal link, it
is suggested that an "egregious circumstance ofparental omission" could form
thebasisfor aprosecution . 83 For example, ifthe child had aknown, and perhaps
even recently demonstrated propensity for violence, an appropriate parental
response should be required.

It has been suggested that anegligence offence of this nature may represent
an undue state interference into the privacy and integrity of the family, and of
parent-child relations . For example, in some cases parents would be expected
to report their concerns aboutpending violence to law enforcement authorities .
This would create a ratherobvious tensionbetween parent and child. It has also
been suggested that some parents, knowing they couldbe held criminally liable
for the actions of their children, would compound the problem by asking their
childrento leavehome.$¢ The counter argument asks us to weigh the competing
values, the privacy ofparent-child relations and a compelling public interest in
preventing seriousharmto otherpersons,including otherchildren who comprise
a substantial proportion of the victims of violent crime by young offenders . It
is suggested that the protection of other vulnerable persons justifies the
intrusion into family relations.ss

82 Thereis an ongoing debate asto whether acriminalomissioncan bebases on anon-
criminal duty . Following its decision in R. v. Thomton (1993), 21 C.R. (4th) 215 (S.C.C .)
the Supreme Court ofCanada "may"be on the verge ofcreating a general duty to actwhen
the failure to do so foreseeably creates the risk of bodily injury or death . See Stuart, D.,
supra note 73 at 85-93 .

83 This phrase is taken from the Report of the Federal-Provincial-Territorial Task
Force on Youth Justice, supra note 1 at 485. At 484, the Task Force identified a long list
ofelements thatneed to be satisfied to make out a valid negligence offence: "avoidance of
vagueness and over-inclusiveness ; a statutory duty ofcare which provides clear and fair
notice ofthe standard ofcare (behaviour) expected ; knowledge (or foresee ability) by the
accused ; the capacity of the accused to act and to appreciate the risk; wanton or reckless
disregard ; acausative linkbetween theharm done andthe negligence (causation) ;andproof
of conduct (or failure to act) which reveals a marked and substantial departure from what
would be expected ofa reasonably prudent person in the circumstances ." These elements
are more properly described as proposed inclusions advanced in a series of conflicting
judgments. See Stuart, supra note 73 at 231-36 .

sa Report of the Federal-Provincial-Territorial Task Force on Youth Justice, supra
note 1 at 485-86.

85 Ibid. at 487 . Ultimatelythe TaskForce supportedthestatus'quo andrecommended
against the creation of a new parental negligence based offence .
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It may be possible to avoid the difficult task of establishing criminal
negligence based on an omission . This canbe accomplished by characterizing
the act as one of commission on the basis that there was an initial positive act
andthe conduct shouldbe viewed as continuous. Thus, the failure to act as a
good parent would be characterized as a positive act of bad parenting. If the
conduct showed a sufficient level ofmarked and substantial departure it could
form the basis for acharge of criminal negligence .

This approachcouldbe argued in a recent and highly publicized case from
Alberta. Afive year oldwasstruck andkilledby avanwhile ridinghis bike. His
parents have been charged with criminal negligence causing death onthe basis
that they let the child ride his bike without proper supervision. Apparently the
child had almost beenhit onseveral other occasions andthe policehadwarnedthe
parents toprovidebettersupervision .87 This case hasbeencomparedwiththe case
a few months earlier, also, from Alberta anddescribed above, whereno charges
were laid after a thirteen year oldboy shot andkilled an elevenyearold in ahome
wherethe childrenwereunsupervised and guns were available. Thecaseis further
complicatedbyallegations ofracism . The parents inthiscase are aboriginal andthe
parents in the earlier case involving the use of guns were white.88

In trying to holdparents criminally responsible forthe acts oftheirchildren
far more convoluted options maybe available. For example, section 215 ofthe
Code creates alegal duty on parents to provide necessaries of life for a child
under the age of sixteen years.89 Could it be argued that the failure to provide
proper supervision, culminating in death or injury inflicted by the child, and
subsequently leading to state intervention andremoval ofthechild to acustodial
facility, constitutes a failure to provide necessaries to the child? If so, and ifthe
failure to fulfil the, duty shows a marked and substantial departure, can a
conviction for criminal negligence be maintained?

Ratherthanstretchingbasic principles to thebreakingpoint it isclearlytime
to think carefully . about options for reform.90 One such option would involve

86 Stuart,supranote73at81 .Faganv.CommissionerofMetropolitanPolice,[1969]
1 Q.B . 439 (C.A .) is cited as an example.

$ 7 "Albertans charged in son's death", 'Globe and Mail (20 September 1999) A3.
ss See the text which accompanies footnote 80. See "Alberta parents charged with

negligence in son's bike death", National Post (20 September 1999); "Parents charged in
boy's deathquestionmotive", National Post (21 September 1999) A4 and"Criminal charges
in son's cycling death creating controversy", Globe and Mail (25 September 1999) A3.

89 Criminal Code, R.S.C . 1985, c. C- 46, s. 215.
90 ProfessorStuart hasbeen theleadingvoicecalling for an overhaul ofthe law in this

area: "The time has come for a forthright andradical change ofpolicy. We mustrecognize
that criminal responsibility for omissions is already quite widespread and legitimate . The
major concerns are inconsistencies, anomalies andunacceptable vaguenessastowhensuch
responsibility arises . The key principle of legality militates against the existence of any
criminal responsibility inCanadawhichis not clearly enunciated in astatute . However, we
have seen that our courts now clearly recognize that the source oflegal duties can befound
in the common law." Stuart, supra note 73 at 92 . His discussion of the ever expanding
concept of "necessaries" can be found at 88-90.
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thecreationof"good samaritan" legislationwhich wouldrequire citizens, including
parents, to act(or at least notify authorities) when they become aware of danger to
others9l Thus, parents who found their children making bombs or preparing a
cache ofweapons inthebasement would be expected to call the police. A far more
difficult situation ariseswhenparents have simply overheard conversations which
includedvaguethreats ofphysicalviolencetoclassmates9 2 A"reasonable person"
test is likely to become the standard by which we measure the failure to act .

III . Legislating Parental Responsibility

As noted earlier, at common law, parents are neither strictly nor vicariously
liable for damage or injury caused by their children . There are exceptions
created by legislation . For example, under provincial legislation parents are
held responsible for a child's negligence when the child is driving the family
car.93 Another example is provided by legislation in some provinces which
provides that a pupil and his or her parents are jointly and severally liable for
damage to school property caused by the intentional or negligent act of the
pup il .94 In arecentcase, Coquitlamn SchoolDistrictNo . 43 v . Clenzent95 several
young people started a fire on school property which ultimately caused over $3
million dollars in damage . The British Columbia Court of Appeal found the
students and the students' parents jointly and severally liable but did express
some serious reservations about that province's legislation :

The section has the capacity to inflict upon parents, by imposing liability quite
irrespectiveoffaultontheir part, aharsh and perhaps unjustburdenofpotentially ruinous
dimensions. In this case damages of some $3 million are alleged . These, however, are
matters for the legislature . Itmaybethatthe legislature willconsider whether the section
now serves a social purpose sufficient tojustify the hardships which it can create. 96

91 Wilson, L., "The Defence of Others - Criminal Law and the Good Samaritan"
(1988) 33 McGill Law Review 756 .

92 On April 20, 1999 two young gunmen, aged eighteen and seventeen, staged a
tightly choreographed assault on their own school in a suburb ofDenver, Colorado . They
entered the school with more than thirty homemade bombs and four guns, killing twelve
fellow students, a teacher and themselves . They injured twenty three others . It has been
suggested that their parents had some knowledge oftheir plans and should be prosecuted.
How much they knew andhow much they should be required to knowbefore assuming an
obligation to notify authorities will be key issues if, in fact, the matter is ever prosecuted .
See Globe and Mail, "Parents of gunmen could face charges", (26 April 1999) A14 and
Globe and Mail, "Blaming parents misguided, experts say", (27 April 1999) .

93 Highway Traffic Act, R.S.O . 1990, c . H.8, s . 192 .
94 School Act, S.A . 1988, c . S-3.1, s. I I(1)(a) . In a comment on this section the

CanadianEncyclopedic Digest, supra note 47 at 132 states, incorrectly it would seem, that
this provision "merely codifies the vicarious liability of parents at common law for the
negligent acts oftheir children ."

95 Coquitlam School District No. 43 v. Clement [19991 B .C .J . No . 301 (B.C.C.A.)
Thelegislationunderconsideration was section 10oftheSchoolAct, R.S.B.C.1996, c . 412.

96 Coquitlamn School District No . 43 v. Clement, [1999) B.C .J . No . 301, p . 12
(B.C.C.A.) per Esson J.



2000]

	

Parental Responsibilityfor the Acts ofChildren

	

391

The province was quick to respond to these comments . The day after the
judgement was released a government spokesperson indicated that given the
increasingincidence ofvandalism withits attendant costto taxpayers there was
no intention to repeal or alterthe legislation . It was noted thatbetween 1992 and
1996 the province had recovered more than $700,000 from parents .97

In recent years there has been a growing interest in much more broadly
based legislative initiatives . Much of this interest has been sparked by the
fascinationof some Canadianlegislators withallthings American. IntheUnited
States all states have statutes making it a crime for parents to contribute to the
delinquency of their children. In addition, as at the end of 1998, thirteen states
have enacted statutes making parents criminally responsible for failing to
supervise their children who commit delinquent acts . Twenty three states have
statutes making parents responsible for restitution in cases of loss or damage
causedby theirchildren andinnearly all states the parents ofadelinquent minor
can be held liable for the costs of confinement and/or services provided their
children . These can include such things as the child's support while in an
institution, the costs of probation supervision, costs of court and legal services
andpaymentforalcohol andotherdrugabuse services . 98 Parentalresponsibility
legislation also exists in Europe, New Zealand and Australia . 99

The idea ofbringing parental liability legislation to Canada is not new. In
1966, aprivate member's billwas introducedinthe Ontarioprovinciallegislature .

97 "B.C . not prepared to reconsiderparental liability, ministry says" Globe andMail
(18 February 1999) A2 .

98 Szymanski, L . (1998) "Criminal Responsibility ofParents for Child's Delinquent
Acts", NCJJSnapshot, 4(2) . Pittsburg,PA: NationalCentreforJuvenile Justice ; Szymanski,
L., (1996),"Parental Responsibility for the Delinquent Acts ofTheir Children: Summary
of State Legislation" NCJJ Snapshot, 1(2) . Pittsburg, PA: National Center for Juvenile
Justice; See also Schmidt, P., "Dangerous Children andtheRegulated Family: The Shifting
focus ofParental ResponsibilityLaws" (1998) 73 N.Y.U.L.Rev . 667 andHornick, J ., Bala,
N. and Hudson J ., The Response to Juvenile Crime in the United States : A Canadian
Perspective (CanadianResearch Institute forLaw andthe Family, Calgary, 1995) at 31-33 .

99 "European civil law is somewhatdifferent thanEnglishcommon law : in European
civillaw, achild'sharmful acts canbe attributedto the parent . InEngland andWales, there
are parental liability provisions which are quite similarto the former provisions of section
22 JDA . A youth court may require a parent orguardian to pay afine, damages orcosts of
prosecution'unless' (ie . presumptively) the courtis satisfied that theparentorguardianhas
not conduced to the offence by neglectingto exercise duecareofthe child oryoungperson .
While the court may consider such an assessment in the case ofyoung persons (fourteen
or older), the court must do so in the case of a child under fourteen . Ifordered, the fine or
costs are imposed on the parents, instead ofon the child. In NewZealand, theyouthcourt
may make an order for the costs ofprosecution, orcompensation orrestitution, againstthe
parent if the accused child is under sixteen years of age . There is no statutory test (erg.
conducing)butthe youthcourtmust affordtheparents anopportunity tomakerepresentations
and an order may be appealed by theparent." Report oftheFederal-Provincial-Territorial
Task Force on Youth Justice, supra note 1 at 472-73 . In Australia, until recently, only the
Northern Territory had enacted parental responsibility legislation . See Fleming, TheLaw
ofTorts, 8th ed . (TheLawBookCompanyLtd ., 1992), at683 . See the Children (Protection
and Parental) Act 1997 (NSW), No . 78, Assented to 10 July 1997 .
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Bill 16, introduced by Mr. G.H. Peck, contained provisions which would have
made parents responsible for damage caused to public property by acts ofwilful
misconduct of their children . Liability in respect of each act would not have
exceeded $100. The bill did not proceed to second reading.100

Thirtyyearslater,amidstgreatfanfare 101 ,theprovinceofManitobaintroduced
TheParentalResponsibilityAct. 102 The stated purpose ofthe legislation isto hold
parents accountable for property damage caused by their children . 103 Despite
objections, the legislation does not seek to provide compensation in cases of
personalinjury. 104 Theparentofa child who deliberately damages the property of
another is liable for up to $5,000 . 105 Thus, parents will not be liable for the
unintentional or negligent acts ofthe child . Also, parents will not be liable ifthey
can show that they exercised reasonable supervision over the child and made
reasonable efforts to preventor discourage the child from engaging in the kind of
activity that resulted in the property loss .106

An initial response to the legislation causes one to ask "why bother?"
Liability under common law can include both personal injury and property
damage, can include both intentional and unintentional acts of children, and is
not subject to a cap of $5,000 . The perceived advantage of a reverse onus is
illusory . Justice Linden has identified the many exceptions to the general
principle that the plaintiff must plead and prove negligence on a balance of
probabilities . He concludes : "These exceptions are becoming so numerous that
one might conclude that a new principle is emerging to the effect that the
defendant, notthe plaintiff, now bears the burden of proof, save for exceptional
circumstances ."107 In any event, as noted earlier, a legislated reverse onus is
already provided in some jurisdictions . 108

The experience in Manitoba seems to confirm the suggestion that parental
responsibility legislation is nothing more than a matter of optics, that is,
governments attempting to look tough on crime when in fact the legislation has
virtuallynoimpact . Between September of 1997 andApril of2000, agrand total
of thirteen actions have been initiated in Manitoba . Only two have been

1000ntario Law Reform Commission, supra note 5 at 79 .
101 Harper, C., "Manitoba Bill puts parents on the hook for damage caused by kids",

Ontario Lawyers Weekly (28 June 1996) 3 ; Sheppard, R ., "The parent trap", Globe and
Mail (3 July 1996) A13 .

102T1ie Parental ResponsibilityAct, S.M. 1996 c . 61 . Proclaimed in force September
22, 1997 .

103The Parental Responsibility Act, S.M . 1996, c . 61, s . 2 .
104".. . the NDP opposition has argued that the Vodrey bill does not go farenough - that

itshouldalsoapply to assaults, notjusttoproperty damage." Sheppard, supranote98 atA13 .
105The Parental Responsibility Act, S.M . 1996, c . 61, s . 3 . Section 5 of the Act

provides that the action will be commenced in the Small Claims Court .
106 The Parental Responsibility Act, S.M . 1996, c . 61, s . 7 .
107 Linden, supra note 5 at 228 .
108Section 68 ofOntario's FamilyLawAct, R.S .O. 1990, c . F-3 creates a reverse onus

and provides thatwhere a child causes personal injury orproperty damage the parent must
show "reasonable supervision and control" over the child.
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successful . Professor David Deutscher of the Faculty of Law; University of
Manitoba describes the legislation as a "non-issue."log

Nevertheless, Manitoba's legislation has attracted a considerable amount
of national interest., In Ontario, despite spirited opposition in the provincial
legislature and widespread condemnation in the medial to , Bill 55, An Act To
Make Parents Responsible for the Wrongful Acts Intentionally Committed by
Their Children' l 1 received third reading on May 17, 2000.1 12 This legislation
is virtually identical to the Manitoba initiative although the cap has been
increased to $6,000 . 113 Members of the provincial legislatures in Alberta and
British Columbia have expressed support for similar legislation.114

Quebec probably stands alone in rejectingthe get-tough philosophy which
has become so popular with politicians in the rest of the country . 115 Akinder,
gentler approach is simply not attractive to voters .116 As politicians scramble
to get on the bandwagon important questions regarding the need for and
demonstrated effectiveness of such legislation have been pointedly ignored.

Conclusion

At the present time there does not appear to be strong support for either re-
enactment of "contributing to delinquency" provisions or the creation of a

109"Critics doubt law can make parents pay", Windsor Star (4 April 2000) Al 1 . See
also Ontario Hansard, 1st Session, 37th Parliament, (13 April 2000) at 15-17 .

110 OntarioHansard, lst Session, 37thParliament, (13 April 2000) at 1-30,(16 April)
at 1-28,(18 April) at 1-31, (19 April) at 1-33 and (25 April) at 1-29 . Speakers cited critical
editorials in theHamiltonSpectator, the OttawaCitizen, theBrantfordExpositor, theNorth
Bay Nugget and the Sudbury Star.

111 ParentalResponsibilityAct,2000,Bill55,1stSession,37thLegislature,Ontario,
49 Elizabeth II, 2000.

112 0ntario Hansard, lst Session, 37th Parliament, May 17. The legislation came into
force on August 15, 2000 .

113Parental ResponsibilityAct, 1st Session, 37thLegislature, Ontario, 49 Elizabeth
11, 2000, s. 2 .

114McLean, A, M.P.P ., Simcoe East, News Release, "McLean wants law making
parents responsiblefor their children ",(12 May 1998).

111L . Gagnon, "Quebec's soft-loveapproach toyoung offenders", Globe andMail(13
March 1999) D3 .

116"The strongest, albeit quiet, divide between Quebec and (a large part of) the rest
of Canada arose lastspring when Justice Minister Anne McLellan tabled her proposal for
reforming the Young Offenders Act. While most English speaking commentators and
several provincial governments (notably Ontario's) praised its get-tough approach - and,
ofcourse, theReformPartythought it wasn'ttough enough -thebill was greeted in Quebec
with a great deal of skepticism. . . Quebec has a soft-love approach to youth crime . And it
wants to keep it that way because it seems to pay off. It refers the smallest proportion of
young offenders tocourt- and has thelowestrate ofdelinquency. . . This lawsmacks ofpure
demagoguery . It seems to have been modelled to please Ms . McLellan's pro-Reform
constituencyinAlbertainthe wake ofthe horrible slayingofReena VirkinVictoria,whose
attackers received a light sentence. But the fact is that, despite the odd widely publicized
crime, statistics show that youth criminality has not increased in Canada ." Ibid.
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specific Criminal Code offencewhich wouldcriminalize parentalincompetence .
The recent TaskForce on Youth Justice rejected the option ofbringing back an
offence of contributing to delinquency on the grounds that such offences are
vague and fail to provide clear and fair notice of the standard of parental care
expected ; they do not adequately define a causative link between the parent's
conduct andthe child's criminal conduct ; and they establish vicarious criminal
liability, a concept foreign to the criminal law.117 As noted earlier, the Task
Force alsorejected creationofaspecific parentalnegligence provision primarily
on the basis that acriminal offence ofthat nature would represent anundue state
intrusion into the parent-child relationship and the privacy and integrity of the
family .118 However, the Task Force was not adverse to provincial legislative
initiatives which seek to facilitate civil recovery from negligent parents . 119

There are a number of arguments advanced to support and oppose criminal
and/or civil responsibility for parents of delinquent children . The primary
rationale for parental liability laws is general and specific deterrence. It is
suggested thatthe threat ofcriminal sanctions or financial liability will promote
better parenting and thereby reduce youth crime rates. A second rationale
maintains that egregious conduct should be punishable, especially when the
young person commits anoffenceinvolving deathor serious personal injury and
regardless of whether or not that punishment will have a deterrent effect.
Finally, inrespect ofparental financial responsibility, it is argued that legislation
can provide a more reliable source ofcompensation to innocent victims and, in
respect of the costs of services to young offenders, reduced costs to
government.120

Inaddition tothe concernsaboutvagueness andvicarious liability, there are
a number of other arguments against parental liability laws . There is a clear
contradiction when we demand that young people be held accountable for their
acts and then enact legislation which states that parents should be held
responsible for the same acts . The concern is the implicit message to young
people thatit isnot themselves buttheirparents who are responsible.Traditionally
the state has been reluctant to prescribe standards or criminalize conduct in
respect ofparent -child relations, except in extreme cases, such as child abuse
or neglect. It is argued that the criminal law cannot and should not attempt to
legislate good parenting. It is also noted that in many cases, perhaps the
majority, parents simply do not have sufficient control of their children,
particularly the older ones, to justify criminal liability. Similarly, there is an
implicitassumption thatpoorparenting causes delinquency. This notion reflects
asimplistic and erroneousview ofthe causes ofdelinquency. Imposing liability
on parents may actually exacerbate existing problems in the parent-child
relationship . In this regard it should be noted that since many parents ofyoung
offenders are disadvantaged, sanctions or financial liability might be

117Federal-Provincial-Territorial Task Force on Youth Justice, supra note 1 at 483.
118Ibid. at 485.
1191bid. at 496-97 .
1201bid. at 469.



20001

	

Parental Responsibilityfor the Acts ofChildren

	

395

disproportionately applied to the poor, in particular the growing population of
single mothers . 121

Perhaps the most important argument against developing this new regime
of legislation is the fact that there is no evidence to suggest that these laws are
effective in reducing delinquency or in improving parenting skills . 122 An early
American study, conducted by the Department of Health, Education and
Welfarein 1963, examined sixteen states thathadenacted civilparental liability
statutes andcompared the crimerates in those states with those in the rest of the
country. The studyrevealedthattherateofdelinquencyinthe sixteen states that
had enactedparentalliability statutes was slightlyhigherduring 1957-1962than
was the national average. 123 In Canada, the Department ofJustice Committee

121Ibid. at 469-70. See Bala, supra note 67 at 53 . We can anticipate a series of
constitutional challenges to parental liability legislation in Canada. While a detailed
discussion ofpotential Charter challenges is beyond the scope ofthis work it is fairly safe
to predict that based on the American experience the likelihood of success will be very
much an uphill battle. Thusfar there has been only one successful challenge to state
legislation, Corleyv. Lewless, 27 Ga. 745,182 S.E. 2d766 (1971) . SeeGeis, G. andBinder,
A., "Sins ofTheir Children : Parental Responsibility forJuvenile Delinquency" (1991), 5
NotreDame J.L ., Ethics &Public Policy 303, at 310-12 ; Weinstein, T., "Visiting the Sins
ofthe Child on theParent : theLegality ofCriminalParental Liability Statutes" (1991), 64
SouthernCaliforniaLaw Review859, at 871-900 where the authorargues thatCalifornia's
parental liability legislation violates the constitutionally protected rightofsubstantivedue
process, denies protection from cruel and unusual punishment and is void for vagueness .
However,in 1993 the CaliforniaSupremeCourt found the legislation tobe constitutionally
valid. See Williams v . Garcetti, 853 P.2d 507 (Cal . 1993) . For additional discussion ofthe
constitutional controversies see Humm, R., "Criminalizing Poor Parenting Skills as a
Means to Contain Violence By andAgamst Children"(1991),139 Univ.ofPenn. L.R. 1123
at 1133-44 : Cahn, N., "Pragmatic Questions About Parental Liability Statutes" (1996)
Wisconsin Law Rev . 399 at 412-15 .

122See Casgrain, M.," Parental Responsibility Laws : Cure for Crime or Exercise in
Futility" (1990), 37 Wayne Law Review 161 ; Geis and Binder, ibid. ; Weinstein, ibid. ;
Humm, ibid. ; Cahn, ibid. ; Chapin, L., "Out ofControl? The Uses and Abuses of Parental
LiabilityLawsto ControlJuvenileDelinquencyintheUnited States" (1997) 37 SantaClara
Law Review 621 and Schmidt, P., "Dangerous Children and the Regulated Family : The
Shifting Focus ofParental Responsibility Laws" (1998), N.Y.U. L.R . 667 . Casgrain, atp .
186 provides a direct and succinct summary of the overwhelining opinion of American
academics : "Parental responsibility statutes are ineffective . The punishment, training
classes, fines, or jail sentences do nothing to improve the family and may worsen the
situation. Fromtherelativelyfew cases prosecuted eachyear, noevidence exists that these
cases impact on parental or juvenile behaviour."

123Weinstein, ibid. a t 878 . At 878-79 the authoridentifies threepossible explanations
for this surprisingresult : "First, juvenile crime may have increased because ofthe statute .
Former New York governor Harriman suggested that the statutes might 'lead to added
strain infamilies whererelationships are already tense and mightevengive to troublesome
delinquents a weapon against theirparents whichthey wouldnothesitate to use.' Asecond
possible explanationis that there is no relationshipbetweenthestatutes andjuvenile crime
because'juvenile delinquency is notnecessarily afunction oflack ofparental supervision
andtraining.' Afinalexplanationis thatthe study mighthavebeen statistically invalid and
objective results mightnot have been possible. Given the multitude of variables and lack
ofstatistical datafrom which to make a longitudinal study, statistical uncertainty may be
unavoidable."



396
	

LA REVUEDU BARREAU CANADIEN

	

[Vol.79

on JuvenileDelinquency, which reported in 1965, was clearly concerned about
the possible implications of such studies :

Before considering these proposals, we think it important to emphasize that the
"punish the parent" approach has been repudiated by almost everyone who has made
a careful study ofthe matter. . . Professor Tappan speaks of"punish the parent" laws as
a "singularly futile expression" of the "recognition of the family's vital relationship
to delinquency", and notes that "ithas been fairly generally agreed that this approach
has succeeded no more than could have been expected ." Indicative ofthe controversy
that this question has caused are the emphatic comments of still another noted
authority onjuvenile courtlegislation : "Wherever the concept takes hold thatparents
who fail should be punished, it should be exposed as a delusion . . ."
So faras wehavebeen abletojudge fromthe limited accounts available, wherever the
"punish the parent" approach has been attempted the results have been at best
inconclusive, and more probably negative. Indeed, an objection that has been made
to provisions of this kind is that they themselves contribute to delinquency., in that
their use often creates a number of conditions that promote delinquency . Generally,
itseems, the effect is to aggravate still furtheranalready disturbed family relationship .
Theparent tends torespond to punishment by increasing his hostility to, andrejection
of, the child . Moreover, such a law places a tremendous weapon in the hands of an
angry child . Cases have been recorded of children causing substantial monetary
damageasa wayofgetting evenwithparents, who theyexpectwill be finedor required
to make restitution . The writers of one article have commented in this connection:
"Parents, whether good or bad, cannoteasily be turned into deputy sherrifs . Nor, in a
democracy, do we take happily to the idea that one person may be held a hostage for
the good behaviour of another. 124

There has been very littleresearch inthis area inthepastthirty years . The available
evidence, although often anecdotal and equivocal, has done little to alleviate the
questionsandconcerns expressed in the DepartmentofJusticeReport . Anexample
is providedbythe experiencein California where, in 1988, that stateintroducedthe
mostwidely heralded ofthe American statutes, The Street TerrorismEnforcement
andPreventionAct.125 The legislation was passed in response to public concerns
about youth gangs . The statute imposed a duty of care on parents to exercise
reasonable care, supervision, protection and control over their minor children.
Failure to fulfil that duty which caused, or tended to cause a person under the age
ofeighteen to become ajuvenile delinquent was an offence punishable by up to a
year injail and/or a $2500 fine, orprobation for up to five years . Thusfar, there is
noevidence thatthe enactment ofthis legislationbrought aboutany decrease in the
rate of juvenile crime. In fact, the juvenile violent crime index rate actually
increased. 126 Other examples are available:

A study in the 1940's examined the effects of enforcement of the offence of
contributing todelinquencyinToledo, Ohiooveratenyearperiod . Despiteprogressively
increasing andfairly frequent enforcement, which waswellpublicized andprincipally

124 Department ofJusticeCommittee onJuvenileDelinquency,Juvenile Delinquency
in Canada (Ottawa : Queen's Printer, 1965) at 201-03 . See also Bala, supra note 67 at 65 .

125 Street Terrorism Enforcement and Prevention Act, Cal . Penal Code, s . 272
(West . Supp. 1996) .

126 ReportoftheFederal-Provincial-Territorial Task Force on Youth Justice, supra
note 1 at 474 .
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directed to "inadequate" parents, no evidence was found that punishing parents had
an effect on delinquency rates.

NewHampshire, which stands alone among American states becauseitdoes nothave
a parental liability statute, has a rate ofyouth crime that is not significantly different
from its neighbouringNewEnglandstates andwhichisnotably lowerthan that for the
United States as a whole.

In 1986, Wisconsinenacted a "grandparent liability" lawwhich allowedparentstobe
made financiallyresponsible forthe childrenofunwedteenagemothers. It allowedfor
fines ofup to $10,000 and possible two yearjail terms. Onepurpose of the law, like
similar delinquency provisions, wasto encourage the parents ofteenage girls to take
more responsibility for their adolescent children, thereby reducing the incidence of
unwed teenage pregnancies. Afterthe law was enacted, unwed teenage pregnancies
increased.127

While it would be indefensible to argue that parental liability legislation has
beenproven tofail andperhaps evenpromotedelinquent conduct, there appears
tobe acomplete lackofevidence to suggestthat suchlegislationhas anypositive
impact . In recent years it has become increasingly common for Canadian
politiciansto targetparticulargroups as scapegoats-thepoor,welfarerecipients,
unions, teachers, etc. Nowit appears to be the turn of the parents ofdelinquent
children . However, the vehicle for this attack, parental liability legislation, may
be counterproductive, and, as suggested above, it is probably unnecessary.
Existing tort lawprovides relatively effective access to compensation andour
criminal law is flexible enough to meet the demands of the public. The "get
tough", "punish the parents" philosophy underlying the recent Canadian
legislative initiatives should be seen for what it is, andthe entire matter should
be given thoughtful and serious reconsideration .

127 Ibid. at 475-76 .
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