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This article examines the recent landmark decision on judicial independence
issued by the Supreme CourtofCanada . The author outlines the essentialfeatures
of the decision, and explains why this is one of the Court's most significant
judgments on the subject. Although the issue ofjudicial remuneration in three
provinces united the four separate appeals before the Court, the case was
fundamentally about the separation ofpowers and the proper relationship ofthe
judiciary to the political branches of government . This relationship between
provincial courts andthe governments that instituted them hadbecome stressedin
recentyears, and thathistoricalcontext is outlinedin the article . The controversial
aspects ofthe decision are identified, as well as areas ofpossible future conflict
between provincial courts and governments . However, the author concludes that
theprinciplesprovided by theSupreme Court will help thejustice system deal with
anyfuture disputes in a civil and depoliticized manner .

Cetarticleexamine la décision deprincipe rendue récemmentpar laCour suprême
du Canada sur l'indépendance judiciaire . L'auteur résume lespoints essentiels de
la décision et explique les raisonspour lesquelles cette décision constitue une des
décisions lesplus importantes à ce sujet . Bien que la question de la rénumération
desjuges dans troisprovinces unisse les quatre appels distincts devant la Cotir, la
séparation des pouvoirs et la relation appropriée entre le judiciaire et les
différents secteurs politiques du gouvernement constituent les questions
fondamentaales de cette affaire . Cette relation entre les cours provinciales et le
gouvernement qui les a créées est devenue tendue au cours des dernières années
et ce contexte historique est résumé dans cet article . Les aspects controversés de
la décision de même que les domaines susceptibles de devenir la source de conflits
entre les cours provinciales et le l'avenir sont identifiés. Cependant, l'auteur
conclutque lesprincipesgouvernementdans établisparla Coursuprême aideront
le système judiciaire à gérer les litigesfuturs defaçon civile et dépolitisée .
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1. Introduction

Judicial independence is forthe benefit ofthepublic ; not aperk forjudges . 1 But
what does that mean in practice? During the past two decades, the Supreme
Court of Canada has dealt with that question in a number of decisions, 2 but its
most recent, The Judges' Reference, 3 is one of its most significant. Unlike
earlier decisions, this onedealt with institutional questions abouttherelationship
between the judiciary and the political branches of government .4 The specific
issue was whether financial security, long recognized as a core characteristic of
individual judicial independence, had a collective or institutional dimension as
well.Thecourtdetern-iinedthattherewas such adimensiontojudicial independence,
that it applied to all courts, and that in the cases before it, the judges lacked the
required independence.5 The courtoutlinedacommission process as amechanism
to provide such institutional independence. However, in order to determine the
issue, the court examined the properconstitutional relationship ofthe judiciary to
the executive and the legislature, and concludedthat this existinR relationship had
to be depoliticized.6 The requirements set by the court, outlinedbelow, widhave
significant impacton the relationship oftheprovincial courts and the governments
that established them . The significance of this case is further evidenced by the
variety of parties cases before the Court,7 the number of interveners, 8 the

1 Martin L . Friedland, A Place Apart: Judicial Independence and Accountability in
Canada (Ottawa : Canadian Judicial Council, 1995) at 1, quoting from a speech by Chief
Justice Antonio LamerC.J . : "The ruleoflaw, interpreted and applied by impartial judges,
is the guarantee ofeveryone's rights and freedoms . . . Judicial independence is not a perk of
judicial office. It is a guarantee of the institutional conditions of impartiality ."

2 D.A . Schmeiser and W.H . McConnell, The Independence of Provincial Court
Judges :A Public Trust (Toronto : Canadian Association ofProvincial Court Judges, 1996)
at 8 for a summary of this history: "Ill . The Supreme Court of Canada and Judicial
Independence ." Also, Friedland, ibid. at 7-18 .

3 Reference re Remuneration ofJudges of the Provincial Court of Prince Edward
Island; Reference re Independence and Impartiality ofJudges ofthe Provincial Court of
PrinceEdwardIsland; R . v . Campbell; R . v. Wickman ; ManitobaProvincialJudges Assn .
v. Manitoba (Minister ofJustice), [1997] S.C .J . No . 75 .

4 Ibid. at para . 302, per La Forest J .'s description of the Executive and Legislative
branches of government .

5 This did not have the effect of invalidating the past decisions of these courts . The
consequences of this ruling were clarified on a re-hearing . See infra at note 28 .

6 Ibid. at para . 122 and 13 1 .
7 Individual citizens, judges and a provincial government variously sought relief or

guidance from the Court . The Alberta case arose from three accused persons challenging
the constitutionality oftheir trialsbeforeprovincial courtjudgesin Alberta . IntheManitoba
case, provincial courtjudges themselves through their association had sued the Manitoba
government civilly . In the P.E.I . case, it was the provincial cabinet that referred a number
of questions to the Supreme Court .

8 The Canadian Bar Association and the Federation of Law Societies of Canada
intervened; as did the AttorneysGeneral of Canada, Quebec, and Saskatchewan ; as did the
Canadian Judges Conference, the Canadian Association of Provincial Court Judges, the
Conferencedes juges du Quebec, the Saskatchewan Provincial Court Judges Association,
and the Alberta Provincial Judges' Association.
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uncharacteristically far-reaching scope ofthe decision,9 and thenear-unanimity
of the court with the judgment of Chief Justice Lamer . l0 Only La Forest J.
dissented, both from the result and from the broad scope of the majority
decision .

II . The Decision

Although the decision answers anumberofspecific questions, ) 1 threepoints are
the most significant. They are also the focus of La Forest's dissent, who
otherwise agreed with substantial portions of the Chief Justice's reasons and
shared a considerable measure of agreement on many of the issues .

9 See Friedland, supra note 1 at 10 and 17, discussing the Court's prior decisions on
related issues : "The `judicious self-restraint' - to use Peter Russell's words- that was
shown in LeDain's well-craftedjudgmentin Valentewas carriedoverto the next Supreme
Courtjudicial independence case, Beauregard . . . .The six Supreme Court of Canada cases
on judicial independence discussed above in general show a reasonable, pragmatic, and
restrained approach to the issues ." Russell also commented upon this "self-imposed
constraints oftheCanadian judiciary, especially the country's highest court,ininterpreting
the Charter"in a 1996 publication : see infra note 79 at 146. In sharp contrast, however, as
regards The Judges' Reference decision, Russell is quoted as saying "the court's activism
in this area was not only somewhat embarrassing, but also an inadequately explained
departure from a 1986 decision on the same point." (See "Lawyer says top court deserves
tough criticism", The Globe & Mail, April 18, 1998 at 1) .

io The judgment of Lamer C.J. and L'Heureux-Dubé, Sopinka, Gonthier, Cory and
Iacobucci JJ . was delivered by Lamer C.J . LaForest J . dissented in part . McLachlin and
Major JJ. were not on the panel.

It In Manitoba, other issues included whether the government could unilaterally
suspend the operation ofJudicial Compensation Committee and whether the government
could order the withdrawal ofcourt staff, in effect shutting down the court on those days .
InAlberta, otherissues includedunilateral changes tothejudges' pension planmadebythe
government; the power of the Attorney General to designate the court's sitting days and
judges' place ofresidence ; andtheprocess fordisciplining andremoving judges .Questions
raised in the two P.E .I. referenceswerelongandcomplex, raisingissues about government
power over : suspension and removal ofjudges ; discretionary sabbatical and sick leave ;
alterations to pensions and formulae for calculating remuneration; the location of court
offices and staffin relation to othergovernment offices and staff, the administration ofthe
court's budget; thejudges' place of residence ; communication withjudges relating to the
administration ofjustice ; vacancyofthechiefjudge's position ; funding oflegalcounsel for
thechiefjudge; and "any otherfactor or combinationoffactors"arisingfrom the Statement
ofFacts, including the query whether provincial court judges must be paid the same as
superior court judges . In almost all these questions, the Court ruled there was no
infringement ofjudicial independence . However, inaddition to the remuneration issue, the
Court held that powers of determining judicial residence and designating sitting days (or
withdrawal of court staff on sitting days) did infringe judicial independence.

In answeringtheManitoba questions,the Courtcommentedonthe disputed role ofthe
ChiefJudge of the Provincial Court of Manitoba in ordering the closure ofthe Manitoba
Provincial Court . In doing so, the Supreme Court articulated limits to a Chief Judge's
constitutional authority . See para. 275: "Even if. . . the ChiefJudgeretained control overthe
decision toclose the ManitobaProvincialCourt throughout, there would nevertheless have
beenaviolationofs . l l (d),because the ChiefJudgewouldhave exceededherconstitutional
authority when she made that decision . As this Court held in Valente, control over the
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First, Lamer C.J. traced the roots ofjudicial independence to an unwritten
constitutional principle : 12 "Judicial independence is an unwritten norrn,
recognized and affirmed by the preamble to the Constitution Act, 1867 . In fact,
it is in thatpreamble, which serves as the grand entrance hall to the castle ofthe
Constitution, that the true source of our commitment to this foundational
principle is located." 13 La Forest J. did not deny that the Constitution embraces
unwritten rules rooted in the preamble, but did take issue "with the Chief
Justice's view that the preamble to the Constitution Act, 1867 is a source of
constitutional limitations on the power of the legislatures to interfere with
judicial independence."14 By Lamer C.J.'s analysis, the express provisions of
the Constitution, including s . 11 (d) of the Charter, 15 are understood as
elaborations ofthe underlying, unwritten, andorganizingprinciples foundin the
preamble. 16 To La Forest J ., these express provisions are not mere elaborations :
"On the contrary, they are the Constitution . To assert otherwise is to subvert the
democratic foundation ofjudicial review."17

Second, Lamer C.J . extended constitutional guarantees of judicial
independence to all courts, not just the superior courts . 18 La Forest J . would
limit such constitutional protection only to "superior court and other judges
specified in section 96 of the Constitution Act, 1867, as well as to inferior
(provincial) courts exercisingcriminaljurisdiction." 19 Lamer C.J . foundserious

sittings ofthe court falls within the administrative independence of the judiciary . And as
I indicated above, administrative independence is a characteristic ofjudicial independence
which normally has a collective or institutional dimension. It attaches to the court as a
whole . Although certain decisions may beexercised on behalf ofthejudiciary bythe Chief
Judge, it isimportantto rememberthatthe ChiefJudgeis nomorethan"primus interpares" :
Ruffo v. Conseil de la magistrature, [1995] 4 S.C.R . 267 at 304. Important decisions
regarding administrative independence cannot be made by the Chief Judge alone ."

At the time ofwriting, a provincial courtJudge in Albertahas challengedthe Chief
Judge's disciplinary and administrative powers to transfer a judge against his will . See
Quicklaw, News and Wire Service, DB CPP "Judge wins reprieve in court battle against
boss," by Carol Harrington, Calgary, August 7,1998 : "A controversial Albertajudge, who
was told by his boss that his "atrocious" judgments were a disgrace to the bench, won a
reprieve Friday against efforts to have him reassigned . A Court ofQueen's Bench justice
temporarily ordered a hold on a decision to move provincial court Judge John Reilly, 52,
who sparked apolitical conflict in 1997 over conditions on the Stony Indian reserve, from
hisjob on the circuit court to the bench in Calgary ."For the variousjudgements in the case
referred to, see R. v. Hunter, QL [1997] A.J . 723, 933, 1215 and [1998] A.J . 5 10 .

12 Supra note 3 at paras . 82-109 .
13 Ibid. at para . 109 .
14 Ibid. at para. 303 .
15 Enacted by the Canada Act 1982 (U.K .), c.11, Schedule B, Part 1 .
16 Supra note 3 at para . 107 .
17 Ibid. at para. 319 .
18 Ibid. at para. 106 .
19 Ibid. at para . 324 . He went on to explain that the inferior courts not so protected

could rely on the appellate and supervisory jurisdiction of the superior courts : "If the
impartiality of decisions from inferiorcourts is threatened by a lack ofindependence, any
ensuring injustice may be rectified by the superior courts ."
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limitations with that method of analysis . The first and most serious limitation
was that "the range of courts whose independence is protected by the written
provisions oftheConstitutioncontains largegaps ."20LaForestJ., however, was
concerned with the uncertainty that might result from giving constitutional
protection to courts generally without being able to determine with some
precision what the term `court' encompasses.

It is notmypurpose to explore thesefirsttwopoints ofdisagreement . Lamer
C.J .'s judgment speaks foritself.-His constitutional analysis is thorough, it won
the panel's support, andit is the law. ®n the other hand, La ForestJ.'sjudgment,
while notsupportedby any otherjustice, is athorough critique of themajority's
decision.22 It too speaks for itself. The two judgments can be compared and
contrasted on their own terms and without my interpretation.

The third significant point deals with the essential components offinancial
security as itpertains tothe institutionalindependence ofcourts .Thedisagreement
on this point is not based on the above disagreements on the appropriate
constitutional principles . Both LamerC.J . and La Forest J. proceedto this third
question on the same constitutional basis: namely, the express requirements of
s. 11 (d) of the Charter and the Court's previous decisions, especially in
Valente.23 However, La Forest J. is silent on the escalating confrontations
between the provincial judiciary and their governments . Lamer C.J. takes this
into account in his concern about the politicization of the relationship between
the judiciary andthepoliticalbranches ofgovernment. Since thejudgmentdoes
not explain the history ofthis deteriorating relationship, some background and
context is helpful to an understanding of how thejustice system came to be in
crisis . That history is outlined in the next section. From the perspective of
provincial courtjudges, wholived through that history, the majority gotit right.
The majority's remedy -a commission process that is non-binding on the
government-may seem to someto be, as La Forest J. said, "atriumph ofform
over substance."24 It is a significant remedy, however, because it provides an

20 Ibid. at para . 85 .
21 Ibid. at para. 323. He was alsoconcerned that the threecases were primarily argued

onthe basis of s.11(d) ofthe Charter andthat counsel only made minimal reference to the
issue of the preamble of the Constitution Act, 1867 . See for example para . 302: "I am,
therefore, deeply concerned that the Court is entering into adebateon this issue withoutthe
benefit ofsubstantial argument . I am all the more troubled since the question involved the
proper relationship between the political branches of government and thejudicial branch,
an issue onwhichjudges canhardlybe seento beindifferent, especially as it concerns their
own remuneration ."

22 La Forest J.'s dissent is a detailed critique of the majority's analysis . Rob Martin,
who disagreed with the majority ruling, wrote : "I had thought afterreading Lamer C.J.'s
judgment to write a critique of it . But then I read the judgment of Gerard La Forest J. and
realized thiswouldnotbe necessary . Every criticism onemight conceivably wishto make
is there and expressed with clarity and force." ("Martin's Creed", Law Times, Nov. 3-9,
1997 at 9) .

23 Valente v . R ., [1985] 2 S .C.R . 770
24 Supra note 3 at para . 343 .
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important structure for communication, a forum, thathas been lacking . Without
such a credible forum, therewas adangerthat executive-judicial disputes would
become morepoliticized andpublic . The Court's remedy defersto parliamentary
supremacy, while providing a shield for the judiciary. If both the provincial
judiciary and their governments treat the commissions with respect and trust,
then they will be treating each other similarly . The status quo has proved to be
a fertile breeding ground for mistrust and disrespect . While the majority's
remedy as outlined in this thirdpoint cannot guarantee to right the relationship,
it does provide reason for hope.

On this third point, of maintaining the institutional independence of a
court,25 the majority identifies certain constitutional requirements pertaining to
judicial remuneration, pensions or other benefits . 26 These are : 27

provincialcourtjudges salaries can bereduced,increased, orfrozen, either aspart
ofan overall economic measure which affects the salaries ofall or some persons
who are remunerated frompublic funds, or aspart of ameasure which is directed
at provincial courtjudges as a class ;

(2)

	

any changes to or freezes in judicial remuneration require prior recourse to a
special commission process, which is independent, effective, and objective, for
determining judicial remuneration, to avoid the possibility of, orthe appearance
of, political interference through economic manipulation ;

provinces are constitutionally bound to establish these commissions, and any
changes made without prior recourse to them are unconstitutional ; (On a re-
hearing, the Court suspended this requirement for one year .)28

(4)

	

the commission must convene if a fixed period oftime (e .g . three to five years)
has elapsed since its last report to consider the adequacy ofjudges' salaries in
light of cost of living or other relevant factors ;

25 Although the majority extend the principle to all courts, not just those exercising
criminaljurisdiction under theCharter, at thislevel ofconstitutional consideration, bothLa
Forest 7. and the majority apply the same constitutional framework of s . 11 (d) .

26These components need not be adhered to in cases ofdire and exceptional financial
emergency precipitated by unusual circumstances, such as war or pending bankruptcy.
Supra note 3 at para. 137 .

27Supra note 3 at paras . 131-37,166-85 and "VIII . Summary" atpara . 287 . These are
divided in this article into eight separate points for ease of subsequent reference, but the
court lists these as three components, including my first six points as one component.

28See (1998) 121 C.C.C.(3d)474, fromtheheadnoteat475 : Sincethe Court hadfound
Provincial Court judges in three provinces lacked independence, the Attorneys General
requested declarations deeming past decisions made by suchjudges valid. The Court held
that by the doctrine of necessity, the judges past decisions were valid . But the Court
suspended its original declaration for one year to give the provinces time to conduct the
constitutionally required judicial remuneration review process . The declarations made in
the original judgment that the Alberta regulations and Manitoba legislation, both which
reduced judicial salaries, were invalid continued to have retroactive force .
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(5) the recommendations of the commission are non-binding, but the government
must justify any departure from the recommendations by a standard of simple
rationality ;

(6)

	

whetherany suchdeparture meets this standard ofsimplerationality can betested
in a court of law ;

under no circumstances can the judiciary engage in negotiations (no horse-
trading) overremuneration with the executive or legislature, although concerns
and representations can be made;

(8) judicial salaries cannotbe reducedorerodedbelowabasicminimumlevel which
is required for the office of a judge .

Applying the same constitutional principles, LaForest J . could only agree with
points 1 and 8.1-1e rejectedthe needfor a commission process and all thatflowed
from it . 29

III. The Fundamental Issue

Unlike the first two points, this third point of disagreement is not about the
applicable law . 30 They agree that the goal at issue is individual and public
confidence in the justice system.31 They also agree on the test to be applied to
thefacts ofthe cases: namely, would a reasonable person, who was informed of
the relevant statutory provisions, their historical background and the traditions
surrounding them, after viewingthe matterrealistically andpractically conclude
that the court was independent?32

La Forest J . partly discernedthe perceptionofthe reasonableperson on the
following grounds :

"It is simply not reasonable to think that a decrease tojudicial salaries that is part of
an overall economic measure which affects the salaries of substantially all persons
paid from public funds imperils the independence ofthejudiciary. To hold otherwise
is to assume that judges could be influenced or manipulated by such a reduction . A
reasonable person, I submit, would believe judges are made of sturdier stuff than
this . . . . Inmyview,such apersonwouldnotview thelinking ofjudges' salaries to those
of civil servants as compromising judicial independence: ,33

29 Supra note 3 at para . 326-29 .
30 Thereis adistinction here between almost afactual finding thatsuch a commission

isunnecessary andthe constitutionalquestionofwhetherthe Courthad thepowertorequire
governments to establish commissions . On the latter jurisdictional point, La Forest J. held
at para. 333 that "Section 11 (d) does not empower this or any other court to compel
governments to enact "model" legislation affording the utmost protection for judicial
independence . Thisis a task forthe legislatures, notthe courts." It is the formerevidentiary
aspect of his analysis that is discussed in this and the following paragraphs .

31 Ibid. at para. 336 per La Forest J., and at 112-14 per Lamer C.J . .
32 Ibid.
33 Ibid. at para. 337 and 341.
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La Forest upheld the P.E.I. and Alberta governments' actions based on his
assessment of the opinion of the reasonable person .34 The Chief Justice35 and
others could credibly disagree with that assessment . Forexample, the Canadian
Bar Association's counsel Thomas Heintzmann said in his submissions to the
Court :

"Thejudges are being treated for salary purposes as ifthey were civil servants .
Judges are not civil servants and lumping them with civil servants creates the very
impression oflack ofindependence that [the Charter] was intended to prevent. Civil
servants are expected to carry out the government's wish and are paidto do so ; judges
are not. . . .

Areasonable person, ifheorshe understoodthe relevant principlesoflaw, would
fearforthe institutional independenceofthe provincial court.He or shewould believe
that ifjudges are treated like civil servants, then they will act like civil servants . He
or shewould believe that the exercise of aunilateral power over ajudge would sooner
or later have an influence on thatjudge."36

The different conclusion reached on this third point by Lamer C.J ., however, is
notbased on a simple difference ofopinion about the perception ofthis fictional,
reasonable person . He raises his sights to a longer and more comprehensive
view ofthe circumstances ofthe cases before the Court, and focuses first onthe
strained institutional relationship they evidenced. That is not a matter of
perception, but rather it is a matter of fact . But that fact was not material in La
Forest J.'s reasons . Although he concluded that provincial court judges are
"made of sturdier stuff' and would not feel threatened by the government
actions, he did not then account for the litigation across the country in which
provincial court judges were raising exactly those concerns . Even without
knowing the specifics of the various disputes and confrontations, the very scale
ofthe distress among this judicial group is significant in itself. The silence of
La Forest J. on this issue is in marked contrast to the broader vision of Lamer
C.J., which saw the immediate cases as symptomatic of this more fundamental
issue .

As if to highlight the priority of that reality, the Chief Justice began his
analysis of the appeals with that concern . Before he began his legal analysis,
Lamer C.J . felt compelled to comment "on the unprecedented situation which
these appeals represent . The independence ofprovincial court judges is now a
live legal issue in no fewer than four of the ten provinces in the federation."37
Theconfrontationswere morewidespreadthan that . As SchmeiserandMcConnell

34 Ibid. at paras . 354 and 355 . He found that the Manitoba government's actions,
however, did violate judicial independence because they used economic pressure on the
judges to get them to concede the constitutionality of the government's actions . See para
365 .

35 Ibid. at para . 157 .
36 Thomas Heintzman on behalf of the Canadian Bar Association. See the transcript

ofthehearingheldthe week ofDecember2,1996 . The 10hoursofhearing have beenedited
to a one-hourvideo . SeeJudicialIndependence-Canada 1996(NorthBattleford : Allyssa
Studios, 1997) Gerald Seniuk, ed .

37 Supra note 3 at para . 6 .
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observed : "Future legal historians may look back on the decade of the nineties
as a time ofunparalleled conflict between Canadian Provincial Court systems
and the governments which established them . There was scarcely a single
jurisdiction in which serious tension did not exist betweenjudges and cabinet,
and in a majority ofprovinces majordisagreements onmatters of constitutional
principle resulted in lawsuits being launched on the issue of judicial
independence . "38

Although the Chief Justice would not comment on the merits of cases not
before the court, he did take into account "the national scope of the question
which has come before us in these appeals." The pivotal importance of this
concern is clearly stated :

"Although the cases from the different provinces are therefore varied in their
origin, taken together, in my respectful view, they demonstrate that the proper
constitutional relationship between the executive and the provincial court judges in
those provinces has come under serious strain . Litigation, and especially litigation
before this Court, is a last resort for parties who cannot agree about their legal rights
and responsibilities . It is avery serious business .In thesecases, it is evenmore serious
because litigation has ensued between two primary organs of our constitutional
system -the executive and the judiciary - which both serve important and
interdependent roles in the administration ofjustice .

The task of the Court in these appeals is to explain the proper constitutional
relationship between provincial court judges andprovincial executives, and thereby
assist inremoving the strain onthis relationship . The failure todoso would undermine
"the web of institutional relationships . . . which continue to form the backbone of our
constitutional system" (Cooper v . Canada (Human Rights Commission), [1996] 3
S.C.R . 854 at para 3) ."39

Fundamentally, the appeals were not as much aboutjudicial remuneration
astheywereaboutjudicialrelationships withthepoliticalbranches ofgovernment.
Although the four separate appeals were united by the issue of judicial
remuneration in three provinces, these cases were not primarily about money.
They were about theseparationofpowers40 Specifically, theJudges' Reference

38 Supranote 2 at 1 . Thispublication provides informationonthe various disputes and
litigation . See especially Appendix "A" and "B" .

39

	

Supra note 3 at paras . 7-10 .
ao Although some authors hold that Canada does not have America's separation of

powers doctrine, Canadian courts have suggested it does . See Friedland, supra note 2 at
26. But even without a fullseparation ofpowers doctrine, at least the separation ofjudicial
power seems fundamental . See Sir A.T . Denning, The Spirit of the British Constitution
(1951) Can. Bar Rev . 1180at 1182 : "The keystone of the rule of law in Englandhas been
the independence ofthejudges . It is the only respect in which we make anyrealseparation
of powers . There is here no rigid separation between the legislative and the executive
powers : because the ministers, who exercise the executive power, also direct a great deal
ofthe legislative power ofParliament . But thejudicial power is truly separate ." This issue
was seen as fundamental intheJudges' Reference by Lamer C.J., supra note 3 at para.138 :
" . . .the institutional independence of the courts is inextricably bound up withtheseparation
ofpowers, because in order to guarantee that the courts can protect the Constitution, they
must be protected by a set of objective guarantees against intrusions by the executive and
legislative branches ofgovernment."
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was about how these separate institutions could properly interact ; what
relationships they could have; and whether any boundaries had been crossed . In
its decision, the Court sought to depoliticize the relationship : 41

What is at issue here is the character of the relationships between the legislature and
the executive on the one hand, and the judiciary on the other. These relationships
shouldbe depoliticized . . . . [T]hedepoliticizationofthese relationships is sofundamental
to the separation of powers, and hence to the Canadian Constitution, that the
provisions ofthe Constitution, such as s . 11(d) of the Charter, must be interpreted in
such a manner as to protect this principle4'-

IV . Historical Context

The need to depoliticize courts arises from their role as defenders of the
Constitution43 The growing need to protect the provincial courts' institutional
independence44 arises from those courts' growing constitutional role . 45 It is in
that context that the present cases arose . These appeals were merely the latest
battleground under the Charter .

41 Supra note 3 at para.140, where the Court defines depoliticization as meaning that
"the legislature and executive cannot, and cannot appear to, exert political pressure on the
judiciary, and conversely, that members of the judiciary should exercise reserve in
speaking out publicly on issues of general public policy that are or have the potential to
come before the courts, that are the subject of political debate, and which do not relate to
the proper administration ofjustice ."

42 Ibid. at paras . 140-41 .
43 See Beauregard v . R ., [ 1986] 2 S.C.R . 56 at 69, 72 and 73, per Dickson C.J. for a

unanimous court : "Of recent years the general understanding of the principle ofjudicial
independence has grown and been transformed to respond to the modern needs and
problems offree and democratic societies . . . . The enactment of [the Charter] conferred on
the courts another truly crucial role: the defense of basic individual liberties and human
rights against intrusions by all levels and branches of government. . . . The role of the courts
as resolver ofdisputes, interpreter ofthe law and defender ofthe Constitution requires that
they be completely separate in authority and function from all other participants in the
justice system ."

44 See Friedland, supra note 1 at 175-224 about this evolving concept ofinstitutional
independence.

45 Ibid. perLamer C.J. at para.126 and 129 : "[T]he institutional role demanded ofthe
judiciary under our Constitution is a role which we now expect of provincial court
judges . . . . There is no doubt that these statutory courts play a critical role in enforcing the
provisions and protecting the values ofthe Constitution . Inasmuch as that role has grown
over the last few years, it is clear therefore that provincial courts must be granted some
institutional independence . . . . It is worth noting that the increased role ofprovincial courts
in enforcing the provisions and protectingthe values ofthe Constitution is inparta function
ofa legislative policy of granting greater jurisdiction to these courts . Often, legislation of
this nature denies litigants the choice ofwhether they must appearbefore a provincial court
or a superior court. As I explain below, the constitutional response to the shifting
jurisdictional boundaries of the courts is to guarantee that certain fundamental aspects of
judicial independence be enjoyed not only by superior courts but by provincial courts as
well. In otherwords,not only mustprovincialcourtsbeguaranteedinstitutional independence,
they must enjoy a certain level of institutional independence."
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With the passage of the Charter, the two principles of parliamentary
supremacyandjudicial independence came increasinglyinto conflict . From the
beginning, most of the premiers opposed an entrenched bill of rights46Many
premiers viewed the transfer of such powers to the courts as tantamount to "a
constitutional revolution entailing the relinquishment of the essential principle
of Parliamentary democracy, the principle of Parliamentary supremacy."47
Although these new powers were not sought by the judges, it had some
unpleasantconsequences forthem, as the late SopinkaJ. explained in a speech :
"[T]he Charter has turned the court into the messengerwhois likely to get shot
for bringing bad news . By enacting the Charter, the legislative branch of
government enacted apermanent invitation to the judiciary to tell the majority
that it is wrong-that it cannot do what it wants to do, or at least that it cannot
do it in the way it wants to do it. Ifthe majority is in a particularly surly mood,
bringing this kind of bad news can be a singularly unpleasant business."48

Canada has had relatively few documented cases of private and direct
government interference withjudicial decision-making49 Thehintofanysuch
interference has been universally condemned, and some governments have
instituted guidelines to guard against it50 That type ofinterference is not what
gave rise to the disputes underlying these appeals . In these cases, the attempted
interference was institutional and public . In a speech to judges in Ukraine,
SopinkaJ. described one source of such attacks in Canada as follows: "Political
figures both in power and opposition, spurred on by public clamour, indulge
themselves in public criticism of judges and even demands for discipline."51
Such attempts to influence judicial decision-making on a collective scale by
widely publicized political attacks caused the provincial courtjudiciary to try
to institutionally insulate itself from the political branches ofgovernment . The
judiciary was unaccustomed to such criticism, for as W. R. Lederman pointed
out, our traditions "impose much restraint on debate concerning judicial
conduct."52

46 See K.McRoberts, Misconceiving Canada - The Struggle for National Unity
(Toronto : Oxford University Press, 1997) at 167: "Most oftheEnglish-Canadian premiers
were firmly opposed to the concept [of the Charter], which they saw as a major and ill-
advised departure from Canada's political traditions ."

47 Ibid.
48 Address to the Ukrainian-Canadian Conference on Judicial Independence and

Accountability, Kyiv, October 2, 1997 at 19.
49 Supra note 1 at 28 .
50 Supra note 2 at 2-3, also citing examples from P.H . Russell, The Judiciary in

Canada : The ThirdBranch ofGovernment (Toronto : McGraw-Hill Ryerson,1987)78-81 .
Also see Friedland at 28-30.

St Supra note 48 at 15 .
52W.R. Lederman, The Independence of the Judiciary (1956) 34 Can. Bar Rev. 769

at 788. Lederman quotes Mr. Gladstone at 789 as follows: "But nothing could be more
injurious totheadministration ofjustice than that the House ofCommons shouldtake upon
itself the duties of a court ofreview of the proceedings of an ordinary court oflaw; or of
the decisions of a competent legal tribunal,-or that it should tamper with the question
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As alarming as such pressures are, they are all the more threatening when
the attacks are lead by Ministers of Justice or their deputies, the very legal
officers that traditionally defended the judiciary . 53 Such attacks will be felt
especially byprovincialcourts, whichare"creatures ofstatute [whose] existence
is not required by the Constitution . ,,54 Furthermore, the sense of vulnerability
will be heightened because these sometimes-hostile ministers have great
administrative powers over those courts . 55

As aresult, provincial courts across Canada, workingthrough their respective
provincial and national associations, began seeking ways to institutionallyZ,

insulate themselves from the political branches ofgovernment. One ofthe main
focuses of such attempts was to build commissionprocesses .56 Over the past 15

whetherjudges are on this or that particular assailable and endeavourto inflict upon thein
a n7inor punishment by subjecting their official conduct to hostile criticism . - (italics
added.)

53 See for example, Doyle v. R . ; Temela v . R . (1992) Appeal Nos . CA00331, 00302
and 00303 NWTCA at 2 and 4 : "[T]he Minister called a press conference to denounce the
attitudes of the same Judge . At it, he invited the public to express their discontent and to
send that expression onto the Ministerfor transmission to the Council ." (The minister had
made a complaint about the judge to a disciplinary council . One complaint was that the
sentence imposed by the judge was the wrong length . The investigation exonerated the
judge and criticized the minister.) . . . . [T]he Minister made a public statement which said
onlytwo things : the report was accepted and concluded the process ; but that society's faith
in the justice system had to be revitalized, given concerns of some people . The Minister
did not mention the fact that the Territorial Court Judge had been exonerated, or that he
himselfhad been criticized ."

Also see the disposition dated January 12, 1994, to a complaint filed by the Deputy
Minister ofJustice with the Judicial Council of Saskatchewan on October 7, 1992, against
two judges of the provincial court .

Also see W. H. McConnell, TheSacrifice ofJudicialIndependence in Saskatchewan :
The CaseofMr . Mitchell andtheProvincialCourt (1994)58(l) Sask.L. Rev . 3 at 19 : "[The
Justice Minister] was an incisive critic of aperceived over-use ofthe Charterby alIjudges .
In the spring of 1987, he told the Progressive Conservative annual convention in Regina that
lenient judges "in ivory towers" had better start paying attention to the will of the people."

Also see the recent public comments by Alberta's Justice Minister Jon Havelock, as
reported in, "Courts Stepping Out of Bounds", The Calgary Herald on Nov . 13, 1997 In
a column in the same newspaper on Nov. 14, 1997, Catherine Ford called on the Minister
to resign . Shewrote : "Onlya court notbeholden to politicians canbebrave . Yetthe Alberta
government, with JusticeMinisterJon Havelockas point man,believes the public supports
attempts to politicize the judiciary and to place judges under the government's control .
Some do . Those who value their rights and freedoms do not . A number ofchallenges have
been issued, including Premier Ralph Klein's suggestion that judges were civil servants,
as accountable to the government as any other of its minions."

The responsibility of a MinisterofJustice to the judiciary will be explored in a paper
by Robert H. McKercher and Gerald T.G . Seniuk entitled The Minister and the Judges .

54 Supra note 3 at para . 126 per Lamer C.J.
55Supranote I at 18 1 : "Incontrast with thefederal courts, allprovincial and territorial

courts are now run by the attorney general's departments. Many judges, lawyers, and
government officials expressed to me a desire to find a better solution. They recognize the
awkwardness ofthe existing situation ."

56 Sitpra note 2 at 42-44.
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years, much effort was spent simply trying to establish for provincial courts
something similar to the Triennial Commission procedure established in 1981
for federally appointedjudges .57 This was an on-going, evolving development
thatmetwith setbacks anddifficulties alongthe way.58But in somejurisdictions,
an apparently stable and mature commission process appeared in place by the
early 1990s .

The disputes that gave rise to the appeals before the Supreme Court in large
part stemmed from the fear that the actions of some provincial governments
obliterated that effort as governments pursued deficit reduction . To provincial
court judges, this was a fight to save a credible, commission process . That
question is now settled . With this decision, the Supreme Court of Canada has
now made a commission process, or some similar "institutional sieve,"59 a
constitutional requirement for all courts .

V. Hollow Victory orReason forHope

Since the commission is non-binding, is this a hollow victory, as La Forest J.
suggested?6o The historyof other commissions might suggest itis . For example,
Professors Schmeiser andMcConnell, in theirreport prepared forthe Canadian
Association of Provincial Court Judges, recommended a binding process
because "the history ofgovernmentaction onprovincial court salaries has been
a history of broken promises . What is needed is some method to force

57 Supra note 1 at 56 .
58 See W.H . McConnell, op . cit. footnote 53 at 19-24 for details of this history in one

province .
59 Supra note 3 at para . 185 : "By laying down a set ofguidelines to assistprovincial

legislatures in designing judicial compensation commissions, I do not intend to lay down
a particular institutional framework in constitutional stone. What s . 11(d) requires is an
institutional sieve between thejudiciary andtheotherbranches ofgovernment.Commissions
are merely a means to that end . In the future, governments may create new institutional
arrangements which can serve the same end, but in a different way . As long as those
institutions meet the three cardinal requirements of independence, effectiveness, and
objectivity, s. 11 (d) will be complied with"

In this regard, some other models had been developing . For example, the Alberta
government had established a principle of setting provincial court judges' salaries at a
percentage of the federally appointed judiciary . In other provinces the provincial court
judges' salaries often seemed linked to the level of salary established for the Deputy
Attorney General . During theseyears ofconfrontation, the governments did notapplysuch
formulae .

Friedland, supra note 1 at 65-66, outlines suchalternative models in otherjurisdictions,
and favoured them overthe commission model : "I suggest thatthese models be considered
as a possible substitute for the present Triennial Commission . A similar approach at the
provincial level could be used . . ."

60 Ibid. at para . 343: "Under the Chief Justice's approach, governments are free to
reduce the salaries ofjudges, in concert with all other persons paid from public funds, so
long as they set up a commission whose recommendations they are for all practical
purposes free to ignore . In my view, this result represents a triumph of form over
substance ."
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governments to keep the promises, and even contracts, which they have
made."61 Similarly, the federal Triennial Commission, also non-binding, has
not produced better results . Chief Justice Lamer stated in 1994 that "it looks
good on paper, but it has one problem : itjust does not work . Why? Because the
Executive and Parliament have never given it a fair chance."62 Even the
commissioners express frustration . The most recent report of the federal
Triennial Commission brandedthe process a failure, noting : "As has beennoted
by a succession of our predecessors, the Triennial Commission review process
was instituted by Parliament to reduce the presence of political partisanship in
the course ofdetermining judicial salaries and benefits . To date, theprocess has
been a failure."63 The failure was attributed to government inaction on the
recommendations : "In spite of extensive inquiries and exhaustive research in
each case, recommendations as to the establishment of judicial salaries and
otherbenefits have fallen almost totally upon deafears . The reasons forthis state
of affairs have been largely political ."64

Despite that bleak past, there is reason to hope for the future . First and
foremost, these commissions, unliketheearlier ones, areconstitutional structures,
and they willcommandgreaterrespect for thatreason . Furthermore, that history
can be viewed as our learning experience . Many of the confrontations did not
reflect a disrespect for the commissions . They reflected an inexperience with
these new processes and a carelessness about what they represented. Many of
these commissions were cutting-edge innovations developed in Canada by the
judiciary andthe political branches ofgovernment . They were like pathfinders,
faltering and stumbling as we found our way . Partofthat inexperience included
a lack of awareness of the turmoil caused if the process broke down. We now
know how serious the consequences can be to public confidence in the justice
system when that happens . Thus, we now have commissions ofgreater stature
and parties with greater awareness and experience .

In addition, there is now a uniform criteria for these commissions .65 The
Court did not dictate the exact shape and powers of the commissions, leaving
different provinces free to reflect local circumstances . But every commission
must be independent (this is accomplished in the appointment process and with
some fixed term ofoffice), objective (their salary recommendations must be by
reference to objective criteria, not political expediencies) and effective . If this
process is to succeed, great deference must be shown to the commission's
recommendations, and"they should notbe setaside lightly."66This effectiveness

61 Supra note 2 at 13 .
62 Supranote 1 at56, quotedfroma speech madeatthe annualmeeting oftheCanadian

Bar Association on August 20, 1994, as reported in 1994 Year Book of C.B.A . (Ottawa:
C.B.A ., 1994) at 10 .

63 Report and Recommendations ofthe 1995 Commission ou Judges' Salaries and
Benefits, September 30, 1996 at 31 .

64 Ibid. at 7 .
65 Supra note 3 at paras . 166-85 .
66 Ibid. at para. 133 .
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can be guaranteed in the various ways outlined earlier. 67 Two of the most
important are : l) iftheexecutive orlegislature doesnot follow thecommission's
recommendation they must thenjustify this to a standard of simple rationality ;
and 2) the reasons can be tested in a court of law. Although the test of simple
rationality is weaker than some urged upon the Court,68 it is not ineffectual
because : l) it screens outdecisionsbased onpurelypolitical considerations ; and
2) a reviewing court must inquire into the reasonableness of the factual
foundation of the claim made by the government .69

There is, therefore, reason to hope that the pattern of confrontation can be
broken as a result of this decision. There is the opportunity for a fresh start and
a workable structure to guide the judiciary and the political branches of
government, which are together stewards ofthe justice system . Their duty is to
provide justice and to maintain individual and public confidence in the justice
system . Ifthe commission process and recommendations are treated with trust
and respect, then the parties' relationship will reflect that fact and the public in
turn will trust and respect the parties and the justice system .

67 Supra at note 27 .
68 This is a weaker standard than that under s. 1 of the Charter, the test which some

had urged upon the Court. See para 182-183 : "Section 1 imposes a veryrigorous standard
ofjustification. Not only does it require an important government objective, but also it
requires aproportionality between this objective andthemeans employedto pursue it. The
party seeking to uphold the impugned state action mustdemonstrate a rational connection
between the objective andthe means chosen, that the means chosen are the least restrictive
means orviolate the right as little as reasonably possible, and thatthereis a proportionality
between the effect ofthe measure and its objective so that the attainment ofthe legislative
goalis notoutweighedby the abridgmentofthe right. . . .Thestandard [ofsimple rationality]
requires that the government articulate a legitimate reasonforwhy ithas chosen to depart
from the recommendation of the commission, and if applicable, why it has chosen to treat
judges differently from otherpersons paid from the public purse . A reviewing court does
notengage in a searching analysis oftherelationship between ends andmeans, whichis the
hallmark of a s . 1 analysis ."

There is also the exceptional test of dire emergency . In considering the Manitoba
factual situation, the ChiefJustice briefly discussed where economic circumstances might
warrant the suspension of the commission process . See para . 235 : "1 have defined an
economic emergency as a dire and exceptional situation precipitated by unusual
circumstances, forexample, such asthe outbreakofwar or pending bankruptcy . Although
Manitoba may have faced serious economic difficulties . . .the evidence tendered by the
government does not establish that Manitoba faced sufficiently dire and exceptional
circumstances to warrant the suspension of the involvement of the JCC."

69Ibid. at para.183 .The British ColumbiaCourt ofAppeal was the first courtto apply
this standard of review to an executive-legislative decision to reject a commission's
recommendation. See infra note 75, Provincial CourtJudges' Assn. ofBritish Columbia
v . British Columbia (Attorney General), where it was held that actual reasons must be
given, either, for example, in the report of the executive or in the resolution of the
legislature . The court held that the test to be applied by a reviewing court is "an
administrative law principle or test that was enuciated by the Supreme Court ofCanada in
therecent caseofCanada (DirectorofInvestigation andResearch)v.SouthantInc ., [1997]
1 S.C.R . 748."
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While there is no guarantee that that hope will be realized, 70 there are some
encouraging signs . Some provincial governments have now honoured the
recommendations of their Provincial Court Commissions, thereby breaking
with the history of broken promises outlined by Professors Schmeiser and
McConnell . 71 Similarly, the federal government introduced legislation in 1998
to implement many of the 1995 Triennial Commission's recommendations for
federally appointed judges .72 While this does not represent a great number of
resolved disputes, at least each of these does represent one less potential strain
on thejustice system, removing the potential for confrontation that could erode
confidence . Each also adds to a -rowing momentUM73

Z~

	

to countervail a history
that presaged a state of prolonged, national confrontation .

And most importantly, where there are new or remaining unresolved
disputes, there is now a framework to guide the parties to a civil resolution
through the courts . This is a welcome alternative to the uncertainty ofthe paSt.74

70 j .S . Ziegel, The Supreme Court Radicalizes Judicial Conipensation (1998) 9;2
Constitutional Forum 31 at 40: "Chief Justice Lamer's avowed purpose was to put to rest
the unprecedented spate oflitigation instigatedby provincial courtjudges and presumably
to put theirrelationships with the provincial governments on a more stable footing . In my
view, there is no guarantee that either hope will be realized."

71 The Saskatchewan government settled its litigation three months before the
Supreme Court released its decision . The settlement adopted the salary level as set by a
commission whose supposedly binding report was earlier rejected by the government. The
settlementhas since been ratifiedby an independent commissionreport . Sincethe Supreme
Courtdecision,commissions have reported in all jurisdictions exceptin Ontario, which has
held hearings . As of this writing, Manitoba and Quebec governments have not acted on
their commission reports . Alberta and Newfoundland governments did not follow their
commissions' recommendations, and the matters are now underjudicial review . All other
jurisdictions have adopted the commission recommendations eithertotally orsubstantially
enough so as not to invite judicial review .

72 The judgment applied to all courts and judges equally, including ofcourse those
who were federally appointed . Prior to this judgment, the federal triennial commission
reports had "fallen almost totally upon deaf ears" (supra note 64) . In the fall of 1998,
Parliament passed legislation implementing the recommendations .

73 There are incipient signs of a respectful dialogue onjudicial independence inplace
of the previous public confrontation . For example, the Law Commission of Canada
facilitated a round table discussion between judges and Deputy Attorneys-General from
across Canada. The meeting was held in March of this year, and was attended by
approximately 70 persons. The purpose of the meeting was to consider the judgment, its
implications and the options for future executive-judicial relationships . In addition, there
are jurisdictions that were previously in dispute where the government and judiciary are
now working together to implement the Court's decision . In Saskatchewan, for example,
the Deputy Attomey-General John Whyte spearheaded such a consultative effort with the
judges that ended up significantly re-writing the Provincial CourtAct to ensure all sections
reflected a proper constitutional relationship.

74 Prior to the Supreme Court decision, there was little precedent to guide thejudges
and governments in these conflicts . As lowercases grappled with the issues, there was no
uniformity in rulings or in reasoning . For the variety of different rulings and judicial
reasoning in the cases appealed to the Supreme Court, see supra note 3 at para. 11 to 8 1 .

Also, see R. v. Osachuk, [19951 S.J . No . 9 (Saskatchewan Court of Queen's Bench)
and [1995] S.J . No. 50 (Saskatchewan Court of Appeal).
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With no
,
constitutionally recognized model ofdispute resolution to guide them,

there was a danger either of public confrontation orbackroom brokering, either
of which could undermine confidence in the justice system . The judgment has
already saved the system from that, as one outstanding dispute after another
begins to be measured against these new constitutional requirements and
resolved.75

Also, see British Columbia Legislative AssemblyResolution on Judicial Compensation
(Re)(1996),139 D.L.R. (01) 325 . Thisjudgmentwas overtumedonappeaLSee infranote75 .

75 Reference re Territorial CourtAct (Northwest Territories), [1998] 1 W.W.R . 733 .
This was one of the first decisions following TheJudges' Reference case . It dealt with the
appointment of full-time deputy judges to serve for fixed terms . Although this issue was
unrelated to the Supreme Court's compensation issues, the judgment reflected the new
constitutional spirit in the land. Vertes J. said at 746that the Supreme Court had "extended
the written and unwritten constitutional underpinnings of judicial independence to all
courts . . . . This judgment, in my opinion, emphasizes the need to scrutinize with great care
thelegislative provisions affecting the Territorial Court to determine ifthey are compatible
with the constitutionally recognized principles ofjudicial independence and impartiality ."

In theMatter ofthe NewfoundlandProvincial Court and JudicatureActs, 1998 St . J .
No . 0337 Supreme Court ofNewfoundland (Trial Division),judgment filedMay 21, 1998 .
This was a compensation issue dating back to 1991, and included an assessment of the
constitutionality ofthe government's attempt to rectify all deficiencies brought to light by
The Judges'Reference case . Atpara . 72, RobertsJ . summarized his findingsmade "in light
ofthe new paradigm forjudicial independence developed in theProvincial Court Judges
Case." He ordered the government to implement a compensation tribunal report of 1992,
andfoundsections ofthePublicSei-viceRestraintActsof 1991 and 1992 tobeunconstitutional
as theyrelatedtothejudges . Roberts J. alsoruleditwas unconstitutional forthe government
toretain to itself theright toappointtwo ofthe three members ofthecompensationtribunal.
He further ruled that thereafter, thechairperson ought to be decidedupon by the nominees
of both the government and the judges . He held the positive resolution model to be
constitutional, subject to an overall maximum delay of six months . The government was
also constitutionallyrequired to provide remuneration and funding for the tribunal, as well
as funding for the judges to make representations to it. The government appealed and the
matter was argued in January, 1999 .

Provincial Court Judges' Assn . ofBritish Columbia v . British Columbia (Attorney
General), [1998] B .C.J. No . 1230, British Columbia Court of Appeal, Vancouver,
judgment filed May 26, 1998 . This decision overturned the earlier decision of Esson C.J .,
supranote74,whoheld that the legislature's decision tratreject acommission'sreport could
only be overturned onjudicial review if it ,,yas patently unreasonable, whichhe held itwas
not . On appeal, Hall J.A . applied the new test of simple rationality as outlined in The
Judges' Reference, and found the legislature's decision failed the test. He also found it
failedthe standard mandatedby its ownlegislation . This was evidencedby the legislature's
across the board rejection of every recommendation, even those which were modest and
ofno immediate financial import . Stressingthe needto show "considerable deference paid
by a reviewing court to matters that are policy driven and political in nature", the court
remitted the recommendations for reconsideration by the government within the time
limited by the legislation . The Judges' Association application for leave to appeal to the
Supreme Court of Canada on this part of the ruling was dismissed without reasons in
January, 1999 . In the meantime, the B.C . government adopted the subsequent
recommendations of the 1998 commission.

Mack-inv .NewBrunswick (Minister offinance), [1998] N.B .J . No . 267 (See alsoRice
v . NewBrunswick, [19981 N.B.J . No . 266),perDesch8nes J .,who declared unconstitutional
therepeal ofaprovincial courtjudge'srightto elect suppemumerary status . The declaration



398

	

LA REVUEDU BARREAU CANADIEN

	

[Vol.77

While the judgment might provide "Much fertile new ground', 76 for
litigation, 77 this disadvantage is outweighed by its practical mechanism for
restoring order in these floundering executive-judicial relationships . As a
mechanism, its effectiveness in avoiding litigation will be proportionate to the
ability of the judiciary and the government to observe "a proper measure of
deference by each to each.-78

VI. Controversial Aspects and Future Concerns

The Supreme Court's laudable attempt to de-politicize the executive-judicial
relationship can be seen in the contextof a controversial, global "judicialization
Of politiCS .,,79 One definition of this term is "the process by which courts and
judges come to make or increasingly to dominate the making of public policies
that had previously been made (or, it is widely believed, ought to be made) by
other governmental agencies, especially legislatures and executives."80 This
global process, which may be "one of the most significant trends in late-
twentieth and early-twenty-first century government," has been viewed in
Canada "with concern not just from the left, but also from the right and

was suspended "until such time as the issue of the repeal of the supernumerary status has
been dealt with through the commission process ." (para. 61) .

Justices ofthe Peace in Ontario have applied to the Ontario Court (General Division)
seeking, among other relief. an order requiring the government to implement the 1995
recommendations of a Remuneration Commission .

76 Supra note 70 at 40 . For example, the parameters ofthe test ofrationality might be
such a source of litigation, given that the commission's decision itself will be a reasoned
decision having takeninto account all appropriate considerations . Will the reviewing court
lookbeyondthe formalreasonsofthe legislature and considercabinet orcaucus deliberations
that resulted in the actual decision?

77 Although questions that arise as a result ofthe judgment continue to be answered,
as ofthe date ofthis writing, some ofthe consequential questions remain outstanding . One
such question is whether the governments remain liable for compensation withheld in the
past. The court's order on the re-hearing (see supra note 28) seems to suggest it will beowed
after the year's suspension. As the Supreme Court held itself seized of the case during the
suspension period, Provincial Courtiudges from Quebec have applied to the Supreme Court
fordirectiononthis point, butthe court held that that wasaquestionforthe trial court. Another
question is what remedy should a reviewing court give if it finds that the government failed
thesimplerationality test. RobertsJ ., inNewfoundland (op . cit. note75) orderedthelegislature
to implement the commission's recommendations, whereas Hall J.A . in British Columbia
(op. cit. note 75) remittedthe matterback to the governmentforreconsideration . The Alberta
Order-in-Council was set aside byMr . J . Forsyth on January27, 1999 and which is nowunder
appeal . In New Brunswick (OP . cit. note 75), Deschenes J . suspended a declaration of
unconstitutionality until the issue could be placed before a commission .

78 Supra note 75, per Hall J.A. at para . 33 in the British Columbia Court of Appeal
decision .

79

	

See for example, C.N . Tate and T . Vallinder (Eds .), Tile Global Expansion of
Judicial Power (New York : New York University Press, 1995) .

80 Ibid. at 28 .
81 Ibid. at 5 and 6 .



1998]

	

Judicial Independence and The Supreme Court ofCanada

	

399

center ." 81 Judicial activism in this case was furthercomplicatedby the fact that
the decision was about "an issue on which judges can hardly be seen to be
indifferent, especially as it concerns their own remuneration ." 82 Given that
context, the decision was bound to be controversial .

As to the issue of judicial activism, it appears that the Supreme Court
justices feltcompelledto enterthese controversialwaters becausetheycorrectly
perceived that if they did not take action the executive-judicial relationship
would continue to deteriorate. The situation before them spoke for itself, and
demonstrated that the proper constitutional relationship between the executive
and the provincial court judges was under serious strain. The circumstances
could be fitted within one or more of the many conditions that have facilitated
the expansion ofjudicial power. 83 Thejustices saw thattheirtaskwas to explain
the proper constitutional relationship between provincial court judges and
provincial executives, "and thereby assist in removing the strain on this
relationship ." 84 Theknown history ofthe past decade wasevidence ofthe need
for some dispute resolution mechanism.85 There did not exist, prior to this
decision, any mechanism to adjudicate such executive-judicial disputes in a
manner that preserved parliamentary supremacy and judicial independence .
Had the court not acted, it would have affirmed the status quo, which was
increasingly leading thejudiciary and the executiveintoconfrontationalpolitics
all across the country. Interveners, such as the Federation ofLaw Societies and
the Canadian Bar Association, warned the court of the danger of affirming the
status quo. All the justices on the panel agreed that the goal at issue was
individual and public confidence in the justice system . Given all of that, the
majority's remedy seems a reasonable, restrained example ofjudicial activism.
It simply provides for an arms length process that is subject to parliamentary
supremacy and judicial review .

As to the issue of a judicial conflict of interest, it can be argued that the
SupremeCourt had to act out ofnecessity. Naturally it wouldhave been better
had the developing commission processes been allowed to evolve naturally,
rather than being ordered as "a constitutionally imposed requirement with all
the difficulties this poses." 86 But it must be remembered that thejudiciary and

82 Supra note 3 at para . 302.
83

	

See supra note 79 at 33 : "The presence of democracy, a separation of powers
system, a politics ofrights, a system of interest groups anda political opposition cognizant
ofjudicial means for attaining theirinterests, weakparties orfragilegovernment coalitions
in majoritarian institutions leading to policy deadlock, inadequate public support, at least
relative to judiciaries, and the delegation to courts ofdecision-making authority incertain
policy areas all contribute to the judicialization of politics ."

84

	

Supra note 3 at para . 7 and 8 .
85 See McConnell,supra note 53 fora thorough description ofone suchcase that spells

out in detailhow onejurisdiction treateditsjudges overthepast decade in connection with
this issue . This is only one example of what has been described (see supra note 2 at 13) as
a national "history of broken promises."

86

	

Supra note 70 at 35 .
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others, such as the Canadian Bar Association, had spent more than a decade
building suchprocesses . It was the governments, notthejudges, whorepeatedly
scuttled these developments, and thereby exposed the independence of their
courts to serious question . Once that question was raised, it was obvious that
"some one, some panel must be deemed competent to adjudicate the issueS . , ' 87

Lacking any other mechanism and out ofnecessity, that task fell by default to
the Supreme Court ofCanada. Perhaps, asJacob Ziegel suggests, "the searchfor
animpartialtribunal to adjudicatejudicial independence issues deserves further
consideration and the Judges' case should notbe treated as the last word on the
subject ."88 Possibly, if the dialogue between the executive and the judiciary
continues, some such informal dispute resolution mechanisms may develop . 89

Butthere are no signs of such developments at present, which is unfortunate
because there are potential conflicts involving the provincial courts and
governments in Canada.90 These can arise because of the perpetuation of
outmodeddistinctions between provincially and federally appointedjudges . As
Jacob Ziegel observes :

"At bottom, however, Chief Justice Lamer does not address the most pervasive
and most deeply felt ofthe judges' grievances - the disparity between their status and
compensation and that accorded their federal counterparts . Perhaps there is no
effective answer because of the constitutional anomaly of provincially appointed
judges carrying the bulk ofthe burden of enforcing federally enacted criminal laws
while having to settle for provincially created and administered compensation
packages . It would have been helpful if the ChiefJustice had at least acknowledged
the existence of the problem."91

The fundamental issue that often drives the surface conflicts between
provincial courts and their governments has much to do with the existence of a
two-tiered trial court system inherited from aprevious century . 92 Although this
is not specifically addressed in the judgment, Chief Justice Lamer does begin
to conceptually break down this hierarchical distinction by making all judges
equally independent . How heartening it must be to litigants to know that, when
it comes to this most fundamental principle of what it means to be a judge, a:n
provincial court judge is as complete ajudge as any other . In contrast, it would
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Ibid. at 41 .
88 Ibid.
99 Supra note 73 .
90 For sources of potential conflict, see Independence and Inipartiality : Tile Case of

Provincial Court Judges (1998) 9;4 Constitutional Forum 95-126, which contains four
separate articles onthe topic : R.A . MacdonaldandA. LaJoie,Auctioneers, Fence-Viewers,
Popes-AndJudges at 95 ; P . McCormick, Twelve Paradoxes ofJudicialDiscipline at 105 ;
C . Baar,JltdiciaIIizdepeiidenceaii(IJiidicialAdniiiiisti-atioii : TheCase ofProvincialCourt
Judges at 114 ; W . Renke, The Independence andInipartiality ofProvincial CourtJudges :
Rapporteur's Connnents at 121 .

91 Supra note 70 at 40 .
92 My thanks to Noel Lyon, Professor of Law Emeritus, Queen's University, for his

many helpful comments on this subject, which he made as we developed an article
exploring the implications of this two-tiered legacy .
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be disheartening93 to rely only onthe traditional guarantees ofindependence as
stated by La Forest J, who wrote that: "The superior courts have significant
appellate and supervisoryjurisdiction over inferior courts . Ifthe impartiality of
decisions from inferior courts is threatened by a lack of independence, any
ensuing injustice may be rectified by the superior courts ."94 In the modern
circumstances, that may be confusing the problem with the solution . The
majority decision, while it maynot have addressed this fundamental problem,
avoided that danger. Thus, while the issue was not addressed explicitly by the
court, the principles outlined by the majority will be helpful in guiding the
resolution ofany other disputes that might arise from this fundamental tension
in the justice system .

The Supreme Court has provided a necessary mechanism for the setting of
judicial salaries . It is an arms length process that respects parliamentary
supremacy and judicial independence . It incorporates many of the ideas
developed over the past decade by the judiciary, governments and the legal
profession. Thesame constitutional principles ofindependencenowapplyto all
courts . Theseprinciples and the commissionprocess will help thejusticesystem
deal with any future disputes in a civil, non-confrontational manner. Had the
court not acted, the trend wouldhave continued toward greater politicization
and confrontation because of the absence of a constitutionally appropriate
methodto resolve disputesbetweenthese two primary constitutionalinstitutions .
Had that happened there was a serious risk of undermining the public's
confidence in the administration ofjustice. Thejudgment of the court has not
only avertedthat danger, butalso provided principles that supercede traditional
superior and inferior divisions between courts . These principles will help
resolve anyfutureissues arising from thefundamentalproblems posedby atwo-
tiered trial system.

VII. Conclusion
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It is disheartening because, in my opinion, the perpetuation of an inferior status
fosters attitudes that can lead to disrespect ofprovincial courtjudges such as that outlined
supra note 53 . That such attitudes can affect an accused person's perception of the
independence of the court is apparent in the Alberta appeals. The constitutional challenge
by accused persons there was in part precipitated by Premier Ralph Klein's remarks in a
radio interview . See supra note 3 at para . 19 and "VII. The Remarks of PremierKlein" at
para . 285. W. Renke in supra note 90 at 121 saw the Premier's comments as the catalyst
leading to a crisis : "I do not think it an exaggeration to suggest that we, in Alberta, are
reaching the point of crisis : Albertans may decide to respect the constitutional integrity of
the judicial function; or we may, to the extent possible, seek to subordinate judging to
politics -and a bitter and narrow politics that could turn out to be .

94 Supra note 3 atpara. 324.
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