
TAIE CANAJr.,IAN

LAREVUEDU
CANADIEN

tis

AR REVIEW

ARREAIJ

Vol. 75 December 1996 décembre

ACCESS TO THEPRIVATE THERAPEUTIC
RECORDSOF SEXUAL ASSAULT COMPLAINANTS

Bruce Feldthusen*
London

No. 4

This article discusses the two-stageprocedure developed by the Supreme Courtto
govern production of the private therapeutic records of complainants in sexual
assault trials. The majorityjudgement is criticized as being entirelyfocussed on
therights oftheaccused, with noapparentappreciationofthe natureorimportance
ofthe competingprivacy and equality rights ofthe complainant. Whilepreferring
the minority judgement, the author concludes that legal rules alone will matter
little . The debate will always turn on conflicting background notions of what
material is "relevant" for a full answer and defence. Bill C-46, introduced in
response to the majority decision in O'Connor, is remarkablefar its exhaustive
anddetailed limits to whatmaybe considered relevantfor this purpose . This may
make the Bill more 'vulnerable to Charter challenge before the very court that
decided O'Connor in thefirst place .

Cet article discute de la procédure en deux étapes, développée par la Cour
suprême,pour laproduction en cour, dans desprocèspouragression sexuelle, des
dossiers -médicaux et privés des plaignantes . La décision de la majorité est
critiquée comme étant entièrement centrée sur les droits de l'accusé et comme,
apparemment, n'appréciant pas la nature ou l'importance des droits opposés de
laplaignante à sa vie privée età l'égalité. . L'auteur préfère l'opinion dissidente,
mais il conclut qu'à elle seules les règles de droit importeront peu. Le débat
tournera toujours autour des notions sous-jacentes et conflictuelles de ce qui est
`pertinent'pourassurerunedéfensepleineetentière . LeprojetdeloiC-46,déposé
en réaction à l'opinion de la majorité dans O'Connor, est remarquable pour les
limites détaillées et exhaustives qu'il impose à ce quipeut être considéré pertinent
pour cette fin .

	

Mais ceci peut rendre cette loi encore plus vulnérable à une
contestation au nom de la Charte devant cette même cour qui a déjà décidé de
l'affaire O'Connor.

* Bruce Feldthusen, of the Faculty of Law, University of Western Ontario, London,
Ontario.
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Introduction

In R. v . O'Connor, I the Supreme Court dealt with two important issues . First,
and beyond the scope of detailed analysis herein, it clarified the principles
governingthe granting of ajudicial stay forabuse ofprocess . Second, it clarified
the law and procedure governing the production ofprivate therapeutic records
in the hands of third parties, and hence not part of the Crown's case against the
accused . This was alsoconsidered inA . (L.L.) v . B. (A.),2 a companionjudgement
issued simultaneously . The production issue can and does arise in any type of
criminal case .3 Typically however, as in O'Connor andA.(L.L.), the issue is
inextricably linked to sexual assault charges where the accused seeks access to
private records concerning the complainant .

The initial difficulty involves the "privacy-admissibility conundrum" . A
privacy interest cannot be protected once violated . If private records are
disclosed to anyone, privacy is violated regardless of whether the information
laterproves of no interest, irrelevant, or otherwise inadmissible at trial . At the
same time, it is difficult for a court to determine whether the information ought
to be disclosed without knowing what the information is . What O'Connor did
was to modify a two-step procedure developed originally by the British
Columbia Court of Appeal below . This procedure is intended to prevent or
minimize the exposure of private information until a preliminary judicial
assessment can be made.

At the first stage the accused is required to demonstrate a sufficient
likelihoodofrelevance tojustify production to the courtalone. By relevant, the
court means relevant to an issue in the proceedings, or to the competence ofthe

1 [199514 S.C.R . 411 .
2 [199514 S.C.R . 536.
3 Indeed the minority in O'Connorrefers to several cases that did notinvolve sexual

assault, and notes that the requests for access to private records were peremptorily
dismissed, supra footnote 1 at 489-490.



19961

	

Access to the Private Therapeutic Records '

	

539

subject to testify in the case.4 If the accused satisfies this initial threshold of
likely relevance, the records will be produced to the judge alone .

At the second stage the court employs the "balancing of Charter Rights"
approach to determine which, if any, records may be produced to the defence .
For the complainant, it is the right to privacy . This right enjoys some
constitutional protection grounded in sections 7 and 8 of the Charter. For the
accused, it is the right to make full answer and defence . This right is grounded
in the very foundations ofour legal system as well as in sections 7 and 11 (d) of
the Charter. This balancing seems to begin with the scales already heavily
weighted in favor of disclosure .

Given thatthe overwhelmingmajorityofthoseaccused ofsexualassault are
male, andthatcomplainants aredisproportionally women,persons with disability,
and members ofracial minorities, s . 15 of the Charter is also relevant 5 I shall
discuss later that neither the majority that ignored s . 15 altogether, nor the
minority that dealt with it, seemed able to come to grips with it in their legal
models

On the surface, all the justices in O'Connor appear to be in substantial
agreement with the basic elements of the two-step approach .? In fact, the
divisions are sharp and significant. The majorityjudgement (on this issue) was
delivered by Lamer C.J . and Sopinka J ., with whom Cory, Iacobucci, andMajor
J.J . concurred.$ The criminal defence barcould nothavehoped formuch more .
The minorityjudgement was given by L'Heureux-DuM, with whom LaForest,
GonthierandMcLachlan J.J. concurred . Although ittoo falls well short ofwhat
was sought by the intervenors, the minority judgement does offer greater
protection for private therapeutic records . The main differences between the
majority and minority are not over abstract statements of law, principle or
approach. In part, the minority simply seems to attach a good dealmore weight

4 A.(L.L), supra footnote 2 at 574-575 : "There are many avenues open to . prevent
production of such records if the need arises . Hearsay and irrelevance constitute one of
these avenues ; as discussed in R. v . O'Connor" .

5 See infra section IX, Equality. To emphasize this, I have deliberately used the male
pronoun when referring to the accused and the female pronoun when referring to the
complainant .

6 Ibid.
7 In fact, Lamer C.J . (Sopinka J . concurring) and Cory J . (Iacobucci J . concurring)

expressly professto bein general agreement with thejudgement ofL'Heureux-Dubé J . (La
Forest, Gonthier, andMcLachlin JJ . concurring). They suggesttheirjudgementis intended
only to offer "comments regarding the procedure to be followed," O'Connor, supra
footnote l at 427 .

	

Themajorityjudgement does a great deal more than this .
8 As explainedbelow, the actual decision in O'Connor turned on the issue of stay, and

on that issue L'Heureux-Dubé gave the judgement for the majority . Cory and Iacobucci
JJ., who had joined L'Heureux-Dubé on the matter of stay, agreed instead with the
judgement of Lamer C.J. and Sopinka J . on the production issues . Accordingly, the
judgement of Lamer C.J. and Sopinka J. in O'Connor shall be referred to simply as the
majority judgement, because it is the majority judgement on the production issue. The
judgement of L'Heureux-Dubé shall be referred to as the minorityjudgement.
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to privacy interests than does the majority . But the fundamental difference
relates to relevance . Everything in this area turns on background judicial
assumptions aboutjust how likely private therapeutic records are tobe relevant
in sexual assault cases, and why. If nothing else, the decision in O'Connor is
helpful for making this example of legal realism so strikingly clear .

A.(L.L) also beganwith an order for production in anindecent assault case .
Thetrial court had granted an orderthattwo sexual assault crisis centers produce
alldocuments,records andmaterial intheirpossession relating to thecomplainant .
The complainant and the two record holders appealed the order to the Ontario
Court ofAppeal. The Crown opposed their appeal . The Court of Appeal held
that they had no right of appeal ..9 For one thing, they were not parties to
proceedings . For another, there is no provision in the Criminal Code which
allows for interlocutory appeals fromrulings at trial relating to the admissibility
of evidence or documents. The frustrated appellants, noting that the order was
a "final" decision in respect of their rights, then sought and obtained leave to
appeal to the Supreme Court ofCanada pursuant to s . 40 of the Supreme Court
Act.I0 The Supreme Court held unanimously that this was the appropriate
methodby which to pursue a third party appeal from a superior court, and that
the Crown, record holder and complainant all had standing in any such appeal .
While this is certainly preferable to there being no right ofappeal, one wonders
how manycomplainants will be able topursuean appeal directly to the Supreme
Court, and how readily the court will grant leave if they do .

On the matter ofproduction ofprivate records in the hands of third parties,
the majority in A.(L.L) (Lamer C.J ., Sopinka, Cory and Major J.J .) simply
adopted what it had held in O'Connor. The minority judgement on this point
was delivered, as it was in O'Connor, by L'Heureux-Dub6 J ., La Forest and
Gonthier J.J . concurring . She began with a detailed examination and eventual
rejection of both class privilege and case-by-case privilege as appropriate
approaches for private records . Instead, L'Heureux-Dubé J. held that the better
approach is the O'Connor one that balances the complainant's Charter rights to
privacy with the accused's Charter rights to a fair trial and full answer and
defence . In the result, the appeal was allowed unanimously because the

9 (1995), 21 O.R . (3d) 621 (C.A .) .
10 40(1) Subject to subsection (3), an appeal lies to the Supreme Court from any final

or other judgment ofthe Federal Court ofAppeal or of the highest court of final resort in
aprovince, or ajudgethereof, in which judgment can be had in the particular case sought
tobe appealed to the Supreme Court, whether or not leave to appeal to the Supreme Court
has beenrefused by any other court, where, with respect to the particular case soughtto be
appealed, the Supreme Court is of the opinion that any question involved therein is, by
reason ofits public importance or theimportance ofany issue of law or any issue ofmixed
law and fact involved in that question, one that ought to be decided by the Supreme Court
or is, for any otherreason, ofsuch anature or significance as to warrant decision by it, and
leave to appeal from thatjudgment is accordingly granted by the Supreme Court. An Act
to amend the FederalCourtAct, the Crown LiabilityAct, the Supreme CourtActand other
Acts in consequence thereof, S.C . 1990, c . 8, s. 37, repealing Supreme Court Act, R.S.C .
1985, c . S-26, s. 40(1) .
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O'Connor procedures, whether as definedby the majority-orminority, had not
been followed .

As far as I can determine from the literature, there exists little or no middle
ground on the question of production of private therapeutic records in sexual
assault cases. Accordingly, I do not purport to have attempted to provide a
neutral comment here . It will be clear that I prefer the minority's approach,
specifically its assessment of relevance, its appreciation of privacy, and its
sensitivity to the discriminatory aspects of the question . I have tried to refrain
from developing the case for or against either side in any detail. This has been
done elsewhere by those better qualified . 11 Instead, I havetried to point out the
shortcomings of the judgement, as I see them, in the hope that anyone who has
not yet formed a conclusive opinion might pursue these criticisms further.

The article concludes with a brief description ofRill C-46. The Bill rejects
the majority decision in O'Connor, and accepts and develops with specificity
the concerns expressed by the majority .

I. The Facts andJudicial History

In R. v. O'Connor the accused was committed to stand trial on two charges of
rape and two of indecent assault, all allegedly committed between 1964 and
1967 . At that time the accused was a priest serving as principal at an Indian
residential schoolandthecomplainants were students . Priorto trial, the accused
obtained an order for the production of certain therapeutic records of the
complainants . It is worthwhile quoting from the order to put what follows in
context:12

THISCOURTORDERSthatCrown Counselproducenames, addressesandtelephone
numbers oftherapists, counsellors, psychologists orpsychiatrists who have treated
any ofthe complainants with respect to allegations ofsexual assault or sexual abuse.
THIS COURTFURTHER ORDERS that the complainants authorize all therapists,
counsellors, psychologists and psychiatrists who have treated any of them with
respect to allegations ofsexual assault or sexual abuse, to produce to the Crown
copies of their complete file contents and any other related material including all
documents, notes, records, reports, tape recordings and videotapes, andthe Crown
toprovide copies ofall this material to counselfor the accusedforthwith.
THIS COURTFURTHER ORDERS that the complainants authorize the Crown to
obtain all school and employment records while they were in attendance at St.
Joseph's Mission School and thatthe Crown provide those records to counselfor the
accusedforthwith .
THIS COURTFURTHER ORDERS that the complainants authorize theproduction
ofall medical recordsfrom theperiod oftime when theywere residentatSt. Joseph's
Mission School as either students or employees.

The order wasmade without formal notice to the complainants, and in the
absence of any representation on their behalf. There followed a somewhat

1 t The Supreme Court itself provided a comprehensive and balancedbibliography in
both thejudgements . Iwillreferto several articles specificallywhenrelevantto the text that
follows.

12 O'Connor, supra footnote 1 at 445-446.
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mysterious series of events to which this brief summary cannot do justice.
Apparently, and understandably, ajuniorCrown counsel regardedthe Orderas
too wide and insufficiently protective of the complainants' privacy. She
advised records holders, contrary to the Order, to produce only those portions
of the records relating to the accused, and she declined to comply with the first
paragraph ofthe Order. Eventually this was discovered . Then asecond Order
for production was breached . The defendant moved for a stay, but this was
rejected. TheOrder was fully complied with without further objection . Later,
while the trial was underway, it became clear that the Crown had failed to
disclose still other documents in its possession . At this point, the trial judge
entered ajudicial stay . In the words ofthe Court ofAppeal :" it was the conduct
ofCrown counsel, not the late delivery of the therapy records, which lay at the
heart ofthe trialjudge's decision to enter a stay .- 13 According to the trialjudge,
"failure onthepart ofthe Crown to comply with the earlier order-presumably
meaning reluctance or tardiness on the part of the Crown in complying or
securing compliance with it - had created `an aura' which had in the end
"destroyed" the prosecution." 14

TheCrown appealedthejudicialstay . There followedthree decisions ofthe
same five member panel of the British Columbia Court of Appeal . The first
dealt with three applications for intervenor status in the appeal : one by the
complainants ; one by a coalitionofwomen'sgroups ;15 and one by the Canadian
Mental Health Association. The intervenors sought to address the court
primarily on issues raised by the disclosure order quoted above rather than on
the stay itself. The Court of Appeal denied the complainants' application, but
allowed the applications ofthe two public interestgroups . No appeal wastaken
from this decision.

The next decision in the Court of Appeal dealt directly with the judicial
stay .16 The court held that the trial judge hadbeen in error in granting the stay
on either the basis of a common law doctrine ofabuse ofprocess or on the basis
ofan alleged violationofthe s. 7ofthe Charter. The matterwas remitted to trial .
In this decision, the Court of Appeal also expressed reservations about the
originalorder forproduction, and its having beengranted withoutformal notice
to or representation by those affected. However, the court declined to rule
directly on the validity of the order. To do so might have been taken as tacit
approval of Crown counsel's decision to disobey the order. Instead, the court
emphasized thatthe Crownhad aduty to seek variation ofthe order ifit objected.
Since ithad not done so, the Court ofAppeal took the position that the validity
of the initial order was immaterial to the issues before it.

13 R. v. O'Connor (1994), 89 C.C.C. (3d) 109 at 132 (B.C.C.A .).
14 R. v. O'Connor (1993), 82 C.C.C. (3d) 495 at 500 (B.C.C.A .).
15 The Aboriginal Women's Council ("AWC"), the Canadian Association of Sexual

AssaultCentres ("CASAC"),the DisabledWomen's Network Canada ("DAWN Canada")
and the Women's Legal Education and Action Fund ("LEAF") .

16 R. v. O'Connor, supra footnote 13 .
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Whatthecourtdidinsteadisrelease athirddecision inthecase, confusingly
known as O'Connor (No. 2),17 six weeks later. In this, the Court of Appeal
responded torequests from theparties forguidanceaboutthe lawandprocedures
to be applied on an application for the pre-trial production of medical records
of potential witnesses which are not in the possession of the Crown.

Both the question of judicial stay the issues of record production were
considered at length by the SupremeCourt. The actual disposition ofthe appeal
in the SupremeCourtturned on the question ofstay . The appeal was dismissed
by a six-to-three margin, Major J., with whom Lamer C.J. and Sopinka J.
concurred, dissenting . The majority agreed with the Court of Appeal that the
facts did not support the granting of the exceptional remedy of a judicial stay .
The full court agreedthat there was no longer any need to maintaina distinction
between the common law doctrine of abuse of process and similar objections
grounded in Charter challenges in cases where the Charter applied. The
majority emphasized prejudice to the accused's ability to make full answer and
defence and prejudice to the integrity of the judicial system as the tests to
determine whethera stay was warranted . Misconduct on the part ofthe Crown
is neither anecessary, nor a sufficient ground for a stay . Astay is not a tool with
which to discipline Crown counsel. The majority and dissent differed little in
their formulation of the relevant legal principles . Perhaps the main message
from O'Connorcomesfromhowthe tests for ajudicial stay were applied on the
facts. The minority found the requisite prejudice on the facts. The majority
emphasizing that ajudicial stay should be an exceptional remedy oflast resort,
held that the Crown's conduct had not caused irreparable prejudice. The
comment that follows deals exclusively with law and procedure adopted to
govern the production of private records in criminal trials .

11. What Are Private (Therapeùtic) Records?

Strictly speaking, the scope of the decision in O'Connor extends to what
L'Heureux-Dubé J. referred to as "private records held by third parties" .
Apparently all thejustices acceptedthe definition of "private records" she used
in both cases:1$

The context in which the question of production of private records not in the
possession of the Crown generally arises is not limited to medical and therapeutic
records ofcomplainants in sexual assaultcases. It extends generally to any record, in
the hands of a third party, in which a reasonable expectation of privacy lies . These
records may include medical or therapeutic records, school records, private diaries,
social worker activity logs and so on. For the sake of convenience, I refer to such
documents as "private records held by third parties" .
Afew ambiguities remain . Oneassumes thatthe analysis applies to diaries

made and kept by the complainant herselfin the expectation ofprivacy, but this .

17 R. v. O'Connor (1994), 90 C.C.C . (3d) 257 (B .C.C.A .) .
18 A.(L.L), supra footnote 2 at 558; see also O'Connor, supra footnote 1 at 477.
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is not discussed .19 Nor did the court consider whether the witness can be
compelled to answer defence questions about her therapeutichistory, including
the basic question of whether any therapeutic history even exists . The defence
may have no other way to obtain such information, a pre-condition for seeking
production ofrecords, except by a ,king the witness. On the other hand, the fact
and particulars of therapeutic history may be as deeply personal as the records
of treatment. Should the witness be compelled to answer at trial without the
benefit of the same sort of protection that would be granted in respect of the
records themselves? If so, should such enquiries be prohibited at a preliminary
hearing,justas the full court agreed thatrecordproduction couldnotbe obtained
at a preliminary hearing? Ought the police and Crown to be required to warn
complainants at the outset that any information they provide about their
therapeutic history may have to be provided to the defence?

III . Private Records in the Hands of the Crown
The minority confinedits analysis to matter in issue, private records in the hands
ofthirdparties. The majority, however, dealtfirst with the matter ofproduction
ofprivate records in the hands of the Crown. The majority concluded that the
disclosure rules from R. v. Stinchcotnbe20 and similar subsequent decisions
should apply withoutmodification toprivate records in the hands of the Crown.
The rationale for this was waiver : by giving the records to the Crown, the
witness will be taken to have waived privacy protection. The Crown must,
therefore, inform the witness ofthe potential for disclosure should she provide
records to the Crown. This is an important obligation, one that ought to be
extended to the Crown and the police having to inform witnesses of all
disclosure obligations, notjust those related to private records. Unfortunately,
the requirement to inform may prove purely symbolic . It seems doubtful that
the majority would deny a defendant access to private records in the hands of
the Crown because there hadbeen nofully informed waiver . Atbest, the witness
could hope for the sameprotection she would getiftherecords were inthe hands
ofa thirdparty. Even that is unlikely iftherecords form any part ofthe Crown's
case . And what of records that come into the Crown's possession without the
witnesses' knowledge or consent?

IV . Getting Started
When the production process begins, neither the Crown nor the defence will
have actually seen the records. The accused must initiate the procedure as
follows:21

19 See R. v. Meyntz, [1996] OJ. No. 39 (Gen . Div.) holding private diaries are
included. As to expectation of privacy in diaries, see Attorney-General for Ontario v.
CE.C Edwards Construction (1987), 60 O.R . (2d) 618 (S.C.) . As to privilege in diaries
see V. (KL) v. R. (D.G.) (1994), 118 D.L.R . (4th) 699 (B.C.C.A.) . Query the impact of
A.(L.L), supra footnote 2.

20 [1991] 3 S.C.R. 326.
21 O'Connor, supra footnote 1 at 435.
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. . . the accused must bring a formal written application supported by an affidavit
setting outthe specific grounds for production . However, the courtshould be able, in
the interests ofjustice, to waive the need for a formal application in some cases. In
either event, however, notice must be given to third parties in possession of the
documents as well as to thosepersons whohave aprivacy interestinthe records . The
accusedmust also ensure thatthe custodian and the records are subpoenaed to ensure
their attendance in the court. The initial application for disclosure shouldbe made to
the judge seized of the trial, but may be brought before the trial judge prior to the
empaneling of the jury, at the same time that other motions are heard. In this way,
disruption ofthe jury will be minimized and both the Crown and the defence will be
provided with adequate time toprepare their cases based on any evidence that may be
produced as a result of the application .
One might have thought it unnecessary to specify that all affected parties

must be given notice . How else could they assert a privacy or other interest in
the record?22 In fact, the explicit notice requirement in O'Connor may prove
one ofthe more important aspects ofthe decision. Recall that the extraordinary
production order in O'Connoritselfwas made withoutnoticetoanyone . Proper
notice to the record holders in particular could prove crucial . They must be
advised that they are only required to bring the records to court . They are not
required to turn over these records to anyone until ordered to do so by the trial
judge. Record holders may have a professional or institutional stake in
preserving their clients' privacy, and may be better equipped and financed to
argue the casebefore the court . Unless the record holders- shelters, crisis line
operators, therapists, psychiatrists, and so on- come forth to argue the case,
the C'Connorprocedures, howeverdefined,maybe oflimitedusetocomplainants
in sexual assault cases . Few witnesses contemplate requiring independent
counsel when they make their initial complaint . Few will be willing or able to
afford counsel to represent them on this issue, let alone on direct appeal to the
Supreme Court . The Crown has no obligation to protect the witness' privacy,
especially when disclosure is notexpected to affectadversely theCrown's case .

The full court agreed that only thejudge seized of the trial should entertain
the motion forproduction. The full court also agreed thata prelimindxy inquiry
judge is withoutjurisdiction to order production ofprivate records in the hands
of third parties23 However, unlike the majority, minority would not have
allowed the request to be made by pre-trial motion, even by a motion directed
to the judge seized of the trial . The minority felt that because this material was
not part of the accused's case to meet, there was no entitlement to pre-trial
discovery, and the request should therefore wait until tria1 . 24

The timing of the production motion is perhaps more important than may
firstappear. Unless the witness has been well-advisedby the Crown, this notice
may beherfirst warningthat she should considerindependentlegal advice. This
is atwo-edged sword. It helps herprepare . It also put the complainant onnotice
of what she can expect at trial . It is a tremendous advantage for an accused to

22 Ibid. at 494-495.
23 Ibid. a t 510-512.
24 Ibid. at 513-515.
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intimidate a witness into dropping a complaint before it gets to trial . This is the
purpose of much cross-examination at the preliminary inquiry . The request for
production ofprivate records should be seen in this context. It is one more way,
and a significant way, of making the complainant regret that she has chosen to
prosecute her complaint . Some members of the criminal defence bar refer to
these requests forproductionas "whacking the complainant" . They recommend
it highly 25 For that reason, the full court's holding that preliminary inquiry
judges lack jurisdiction to order production is an important one . For the same
reason, the minority's decision to require the production request to be brought
at trial is to be preferred . Justice is best served by minimizing the harassment
of complainants and by allowing sufficiently well-founded cases to proceed to
trial . The accused is not properly prejudiced by having to wait . From the
witness' point of view, however, the inevitable day of reckoning is merely
postponed . 26

V. Step One: Production to the Judge Alone - Likely Relevance

To preserve as much of the complainant's privacy as possible, the full court
endorsed a two step process in considering the application for production . At
the first step, before the records are made available to anyone, the accused is
required to make the case for production to a judge alone. The accused must
demonstrate that the information is likely to be relevant either to an issue in the
proceedings or to the competence ofthe subject to testify?? Only if the accused

25 A lawyer named Mr. Edelson was apparently the first to use the expression
"whacking thecomplainant" in 1988 . See C. Schmitz, ""Whack" sex assault complainant
at preliminary hearing" TheLawyer's Weekly (27 May 1988, vol. 8, no.5) 22 . It led to him
becoming something of acelebrity, even today . See M. Blanchfield, "Courtroom warrior
goes to battle for accused . His tough courtroom tactics have inspired both respect and
derision . Edelson sayshe'sjust doinghisjob" The Lawyer's Weekly (26January 1996, vol .
15, no. 35) 1 :

In 1988, Mr.Edelson laidouthisphilosophyforwinning asex assaultcase ina seminar
for Ottawa-area lawyers at their Montebello retreat. But thanks to a detailed report in
The Lawyers Weekly, he took some flak . Crown attorneys carried copies ofthe story .
Women's groups started showing up in court to watch his cases. "Whack the
complainant hard" atthe preliminary hearing, he advised . "Generally, ifyou destroy
the complainant ina prosecution," he said, "youdestroy the head. You cutoffthe head
ofthe Crown's case and the case is dead. . . "You've gotto attack the complainant hard
with all you've got so that he orshe will say : 'I'mnot coming back in frontof 12 good
citizens to repeat this bullshit story that I've just told the judge."' Four years later,
Toronto StarcolumnistMichele Landsberg was still critical. "More andmore defence
lawyers are enthusiastically following Edelson's blueprint," she wrote .
26 The warning may come too late to permit complainants to withdraw easily .

L'Heureux-DuM J . suggested that recognition of the privacy interest might justify
allowing a complainant to withdraw from theprosecutionduring the trial, rather than have
relevant, but highly sensitive information produced. O'Connor, supra footnote 1 at 506.
But see R. v. Ryan (1991), 69 C.C.C . (3d) 226 (N.S.C.A .) .

27 O'Connor, supra footnote 1 at 494-495 and 434-435 . This is the test adopted by
the B.C.C.A . below .
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is successful at this first stage will the information be turned over to the judge
alone. Atthe second stage, discussed separately below, thejudge balances the
competing interests at stake, and then decides whether, and to what extent,
further disclosure is warranted.

The first of many differences of opinion in the Supreme Court arises with
respect to the burden ofproofon the "likely relevance" standard. The minority
refers to the accused's burden at this stage as a "significant one",28 while the
majority says that " . . . it should not be interpreted as an onerous burden . . .
the onus uponthe accused should be a low one.-29 The majority was concerned
thatit wouldbe difficultfor the accused to meet ahigh thresholdwithout having
seen the records . But, as the minority points out, if relevance cannot be
demonstrated, the accused is, by definition, merely "fishing" . The real question
is whether the right offull answer and defence entails anentitlementto a certain
amount of fishing in the private records of the complainant. In effect, the
majority says "yes" . The only concession to the witness is that the majority
designates the trial judge as the angler .

In support, the majority cited cases that extend great latitude in discovery
ofthe Crown's case . Apparently, the majority saw no reason to treat differently
private records that are not part ofthe Crown's case . This is because majority
didnot recognize any privacy issues arising from disclosure to ajudge alone . It
said : "A relevance threshold, at this stage, is simply arequirement to preventthe
defence from engaging in "speculative, fanciful, disruptive, unmeritorious,
obstructive andtime-consuming" requests forproduction.,,30 The majority held
that the competing interests ofthe complainant were not to be considered until
the second stage of the inquiry, when the judge considers the records .31

The minority showed a richer appreciation for the essence of the privacy
interest. It believed that the court should engage in a preliminary consideration
of privacy rights before ordering production to .a judge alone.32 L'Heureux-
Dub6 J. said :

"What my colleagues failtorecognize is that even an order for production to thecourt
is an invasion ofprivacy . The records here in question are profoundly intimate, and
any violation of the intimacy of the records can have serious consequences for the
dignity of the subject ofthe records and, in some cases, for the course of his or her
therapy ."

A stronger case can be made . The value ofprivacy exists quite apart from the
content of the information, intimate or otherwise . The value of privacy exists
independently of concern for any consequential damage entailed by its breach,
such as injury to the witnesses' dignity or therapy. Production to ajudge alone
is surely less objectionable than production to -the accused. Nevertheless, any
unwanted invasion of privacy is objectionable per se. In effect, the majority

28 Ibid. at 497 .
29 Ibid. at 437 .
30 Ibid. at 438 .
31 Ibid. at 435-436.
32 Ibid. at 501-502 .
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judgement allows the state to violate a Charter right to privacy without even
allowing the subject to assert that right at this stage.

As a practical matter, whether the onus of proof for production to a judge
alone is high or low probably matters relatively little . Far more important is the
defacto presumption for or against likely relevance that the individual judge,
perhaps unknowingly, applies to the question of production . The different de
facto assumptions foror against likely relevance are strikingly illustrated inthe
O'Connorjudgements. The minority believes that such information is rarely
relevant ; the majority simply disagrees . Obviously this crucial background
assumption, virtually unchallengeable in any particular trial, will have more
impacton the question ofproduction than any debate over the subtleties oflegal
onus . With the benefit of a defacto presumption of relevance, the accused will
not havemuch difficulty meeting even a"significant" onus. Nor is it likely that
a preliminary consideration of the complainant's privacy or equality interests
would overcome this de facto presumption.33 In the long run, perhaps the
greatest contribution of the O'Connor decision will be its explicit exposure of
the significance ofjudicial attitudes to legal decision making .

The minority said : 34
"the vast majority ofinformation noted during therapy sessions bears no relevance
whatsoever or, at its highest, only an attenuated sense of relevance to the issues at
trial. . . . [MJuch ofthis information is inherently unreliable and, therefore, may
frustrate rather thanfurther the truth-seeking process. "

In support, L'Heureux-Dubé J . quoted a passage from her own decision in R .
v . Osolin, 35 that had also been quoted with approval by the Court of Appeal
below:

. . .medical records concerning statements made in the course of therapy are both
hearsay and inherently problematic as regards reliability. A witness's concerns
expressed in the course of therapy after the fact, even assuming they are correctly
understood and reliably noted, cannot be equated with evidence given in the course
ofa trial . Both the context in which the statements are made and the expectations of
the parties are entirely different . In a trial, a witness is sworn to testify as to the
particular events in issue. By contrast, in therapy an entire spectrum of factors such
as personal history, thought, emotions as well as particular acts may inform the
dialoguebetween therapistandpatient. Thus, there isserious riskthat suchstatements
could be taken piecemeal out of the context in which they were made to provide a
foundation for entirely unwarranted inferences by the trier offact.
The majority assumed the opposite, that information in private records is

often, even usually, relevant. 36 Its reasoning, however, is hardly compelling:37

33 Norwillthe accused have much difficultymeeting thehigher standard ofrelevance
needed for a production order at step two: "reasonable possibility that the information is
logically probative to an issue at trial or the competence ofa witness to testify" as opposed
to information that "may be useful ."

34 O'Connor, supra footnote 1 at 498 .
35 [199314 S.C.R . 595 at 622-23-
36 O'Connor,'supra footnote 1 at 439-441 .
37 Ibid. at 440.
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L'Heureux-Dubé J.'s'observation as to the likelihoodofrelevance belies the reality
that in many criminal cases, trialjudges have ordered the production ofthirdparty
records oftenapplying the sameprinciples wehave enunciated in this case. Thesheer
numberofdecisions in which such evidence has beenproducedsupports thepotential
relevance oftherapeutic records.

Several intervenorshadarguedforstrong restrictions orevenoutrightprohibition
on production ofprivate recordsprecisely because theybelievedthat many trial
judges routinely make unwarranted, discriminatory assumptions about the
relevance oftherapeutic records. The majority did not find it necessarytorefer
explicitly to these arguments . Surely the intervenors were entitled to expect
more,from theSupremeCourtofCanadathanthis transparentcircularreasoning .

The majority also pointed out correctly that the actual decision in Osolin
supports admitting the very type of information that L'Heureux-Dubé J. finds
suspect. Thepassage is worth quoting here, because itillustrates perfectly what
is at issue in this key debate about likely relevance. The therapist's notes
contained the following:38

She is concernedthatherattitude andbehaviourmayhaveinfluencedtheman tosome
extent and is having second thoughts about the entire case.

Cory J., for the majority, held that :
. . .what the complainant said to her counsellor . . .could well reflect a victim's
unfortunate and unwarrantedfeelings ofguilt and shameforactions and events that
were in no way herfault. Feelings ofguilt, shame and loweredself-esteem are often
the resultofthe trauma ofa sexual assault. Ifthis is indeedthe basisforher statement
to the counsellor, then theycould notin anyway lendan air ofreality to the accused's
proposed defence ofmistaken belief in the complainant's consent. However, in the
absence ofcross-examination it is impossible toknowwhatthe resultmighthavebeen.

This passage reveals the true locus of decision in a case of this type . It lies in
the backgroundjudicial attitudes about likelyrelevance . Everything depends on
whether the judge believes the prejudicial value of such evidence exceeds its
probative value.

The minority attempted to give concrete expression to its concerns about
unwarrantedassumptions ofrelevance. We know fromRv. Seaboyer39 that any
attempt to be too rigid in establishing conditions for admitting evidence is
doomed to failure . - however, O'Connor itself illustrates that without some
guidelines, relevance is to be determined bynothing more than the unstructured
background opinions of trial judges . The guidelines provided by the minority
included the following :4o

1 .

	

It would be insufficient for the accused to demandproduction simply on the
basis of a bare, unsupported assertion that the records might impact on "recent
complaint" or the "kind of person" the witness is .
2.

	

The applicant cannot simply invoke credibility "at large", but must rather
providesomebasis to show that there is likely tobe information in the impugned

3s Ibid.
39 [199112 S.C.R. 577 .
40 O'Connor, supra footnote 1 at 497-499 .
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records which would relate to the complainant's credibility on a particular,
material issue at trial.
3.

	

Equally inadequate is a bare, unsupported assertion thataprior inconsistent
statement might be revealed .
4.

	

[Equally inadequate is] that the defence wishes to explore the records for
"allegations of sexual abuse by other people" .
4.

	

The mere fact that a witness has a medical or psychiatric record cannot be
taken as indicative of the potential unreliability of his or her testimony.
5.

	

Any suggestion that a particular treatment, therapy, illness, or disability
impliesunreliability mustbeinformedby cogent evidence,ratherthan stereotype,
myth or prejudice .
6.

	

Itmust not be presumed that the mere fact that a witness received treatment
or counselling after a sexual assault indicates that the records will contain
information that is relevantto the defence . . .although the fact that an individual
has soughtcounselling afteran alleged assaultmaycertainlyraise the applicant's
hopes for a fruitful fishing expedition, itdoes not follow, absent other evidence,
that information found in those records is likely to be relevant to the accused's
defence.

The majority did not believe that trialjudges require any specific guidance
about relevance of private records in sexual assault cases. That trial judges
frequently find these records relevant was neitherofsurprise nor concern. "By
wayofillustration only", the majori ty provided the following examplesoflikely
relevance:
(1) theymaycontain informationconcerning theunfoldingofevents underlying
the criminal complaint.
(2) they may reveal the use of a therapy which influenced the complainant's
memory of the alleged events .
(3) they may contain information that bears on the complainant's "credibility,
including testimonial factors such as the quality oftheirperception of events at
the time ofthe offence, and their memory since41
[and]
(4) there is a possibility of materiality where there is a "reasonably close
temporal connection between" the creation of the records and the date of the
alleged commission ofthe offence . . . or in cases of historical events, as in this
case, a close temporal connection between the creation of the records and the
decision to bring charges against the accused .42

It would have been more satisfactory if the majority had added approval of
the minority's restriction that "any suggestion that a particular treatment,
therapy, illness, or disability implies unreliability mustbe informed by cogent
evidence, rather than stereotype, myth or prejudice" to its comment that "they

41 Ibid. at 440-441 .
42 Ibid. at 439.
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may reveal the use of a therapy which influenced the complainant's memory".
Many victims of sexual assault have found traditional therapeutic treatment
quite unsatisfactory . Those who choose to turn to alternative therapies ought
now to be warned, not of the therapeutic risks, but of the legal risks . One
suspects that it will now be open season on private records made in relation to
any non-traditional therapeutic or support setting .

Similarly, if one makes the reasonable assumption that victims will seek
therapy, most defendants will have little difficulty establishing aclose temporal
connection between" the creation of the records and the date of the alleged
commission of the offence". The majority pointedly failed to endorse the
minority's comment that although the fact that an individual has sought
counselling after an alleged assaultmay certainly raise the applicant's hopesfor
a fruitful fishing expedition, it does not follow, absent other evidence, that
information found in those records is likely to be relevant to the accused's
defence" .

Obviously, private therapeutic records may reveal one or more of these
matters in virtually any case . Ifthese, without qualification, were intended as
guidelines oflikely relevance, thecourt mightas wellhave approved production
to ajudge alone as ofright. While the accused maynot be allowedto do his own
fishing through the records, he can routinely expect the judge to do it for him.

As a doctrinal matter, the majority's failure to qualify its remarks is
ambiguous. Onecould argue that silence on point suggests that the matter falls
within the majority's professed general agreement with the minority . I would
argue that the general tenor ofthe majority judgement is more consistent with
a rejection ofthe minority's specific guidelines . I believe that the combination
of a low burden on the likely relevance issue, a de facto presumption of
relevance, and the failure to allow consideration of any competing privacy
interest, all make it relatively easy for the accused to succeed in having the
private therapeutic records disclosed to the judge alone. This is objectionable
because it allows for aninvasion of the constitutional right ofprivacy without
representation on that issue. As a practical matter, a low threshold at step one
virtually insures that the defence gets at least one _good "whack" at the
complainant. What was once private must nowbe turned over to the court. It
can hardly beencouraging for awitness to havehadherprivacy violatedthrough
a process in which her interests are deemed irrelevant. Intimidating the witness
merely increases the chances of improperly derailing the trial .

`TI . Step Two: Balancing the Competing Rights
Once the records pass the likely relevance standard, they are produced to the
judge alone. It is now, for the first and only time in the opinion of the majority,
that the competing claim ofprivacy is to be taken into account . The trialjudge's
job of determining relevance is not necessarily an easy one, even though the
records arenowbeforethe court . For onething, therecords can be voluminous 43

43 Ibid. at 502.
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For another, the judge maybe understandably reluctantto suppress what is not
clearly irrelevant to the defence . After all, the judge may be quite unaware of
the theory of the defence.

On the surface, there appears to be more agreement among thejustices with
respect to step two than step one. Again, the consensus is more apparent than
real. The majority and minority agreed that the test of relevance should be
higher than at step one: "the presiding judge must be satisfied that there is a
reasonable possibility [as opposed to likely] that the information is logically
probative to an issue at trial or the competence of a witness to testify."44
However, the justices' strikingly different background assumptions about
relevance of records in sexual assault cases are likely to be far more important
than their agreement about precisely how the test is framed.

The majority also purported to agree with the minority about the basic test
for production :45

We also agree that in making that ,_letermination, thejudge must examine and weigh
the salutary and deleterious effects ofa production order and determine whether a
non-production order would constitute a reasonable limiton theabilityoftheaccused
to makefull answer and defence.

This passageaccurately captures how the majority viewed theissue . Itdoes not,
however, describe the minority's competing rights model. The majority is
starting the balancing with the scales already weighted in favour ofproduction
based on the rightto make full answer and defence. It resembles somewhat the
Seaboyermajority approach to privacy as a s.I issue . In contrast, the minority
purports to adopt aneutral starting point from which weight is to be given to the
competing claims ofright as they arise on the facts.

Formuch ofthe majorityjudgement, the only right inissue is the accused's
right to make full answer and defence. This is all that counts at step one. Even
at step two, privacy interests are not analysed as competing claims ofright, but
merely as a possible reasonable limit to the accused's rights . The majority
seems quite deliberate in its failure to endorse a model of competing Charter
rights . The majority says it is in "general agreement with (L'Heureux-Dub6
J.'s) reasons on the issues of privacy and privilege."46 Elsewhere the majority
refers to a "privacy interest."47 Only rarely, and then when referring to or
quoting from the minority, does the majority even refer to a competing right of
privacy48 (emphases added)

In contrast, the minority's model is explicitly described as one intended to
balance competing Charter Rights ..

44 Ibid. at 436.
45 Ibid. at 441-442.
46 Ibid. at 427.
47 E.g . ibid. at 429 and 430.
49 Ibid. at 485-486 (para . 117); contrast to ibid. at 486 (para. 118) .
49 Ibid. at 491-492 and 492-493 .
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As importantas the righttofullanswer and defencemaybe,itmust co-exist with other
constitutional rights, rather than trample them: Dagenais . . . . Privacy and equality
must not be sacrificed willy-nilly on the alter oftrial fairness.

The use ofState power to compel production ofprivate records will bejustified in a
freeanddemocraticsociety when thefollowingcriteria areapplied. First, production
should only be granted when it is shown that the accused cannot obtain the
information sought by any other reasonably available and effective alternative
means. Second, production which infringes upona righttoprivacy mustbe as limited
as reasonably possible tofurl the right to makefull answer and defence. Third,
arguments urgingproductionmust rest uponpermissible chains ofreasoning, rather
than upon discriminatory assumptions and stereotypes. Finally, there must be a
proportionality between the salutary effects ofproduction on the accused's right to
make full answer and defence as compared with the deleterious effects on theparty
whose private records are being produced. The measure ofproportionality must
reflect the extentto which a reasonable expectation ofprivacyvests in theparticular
records, on theone hand, andthe importance ofthe issue towhich theevidence relates,
on the other. Moreover, courts mustremainalive to thefact that, in certain cases, the
deleterious effects ofproduction may demonstrably include negative effects on the
complainant's course oftherapy, threatening psychological harm to the individual
concerned and thereby resulting in a concomitant deprivation of the individual's
security oftheperson

The disagreement extends beyond the fundamentally different
conceptualization of how the issues are to be weighed . When the court turns to
therelevant factors to be takeninto account, once again weencounter agreement
that is more apparent than real . The majority said : 50

Wealso agreethat, inbalancing thecompeting rights inquestion, thefollowing factors
shouldbe considered: (1) "the extent to whichtherecord is necessary for the accused
to make full answer and defence; (2) the probative value oftherecord in question ; (3)
the nature and extent of the reasonable expectation of privacy vested in that record ;
(4) whether production of the record would be premised upon any discriminatory
beliefor bias" and (5) "the potential prejudice to the complainant's dignity, privacy
or security of the person that would be occasioned by production of the record in
question" .
The weightthatthe court will place on the factors is as important as the list

ofconsiderations itself. The firsttwo factors return us to the previousdiscussion
of"likelyrelevance". The thirdfactor, thequestionofthereasonable expectation
of privacy in the particular record, does not seem to have been controversial in
these cases . There is nothing to suggest that the majority agrees with the
minority about the nature or prevalence of discriminatory stereotypical beliefs
about sexual assault complainants . There is nothing that endorses the need to
give guidance to lower courts on this crucial issue. Depending on whether the
judge begins with the defacto presumptions ofthe majority orthe minority, the
scales are going to be tilted, perhaps irrevocably tilted, long before any privacy
interests of the record holder are taken onto account.

50 ]bid. at 442.
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The case for privacy in therapeutic records rich and complex. Neither judicial
opinions,noracademic commentary arewell-suited todo itj ustice. L`Heureux-
DubéJ. does athoroughjob of listing the arguments, although some ofthe more
important points are developed only in her less well-known A.(L.L) reasons.

Firstis the matter ofpotential psychological trauma to the witness ifforced
to reveal the confidentialrecords. Quoting Lamer J. in Mills v. TheQueen, the
minority refers to:5l

. . .stigmatization of the accused, loss of privacy, stress and anxiety resulting from a
multitude of factors, including possible disruption of family, social life and work,
legal costs, uncertainty as to outcome and sanction.

The minority judgement continues :
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VII. Privacy (at last)

These people must contemplate the threat ofdisclosing to the very person accused of
assaulting them in thefirstplace, and quite possibly in open court, records containing
intenselyprivate aspects oftheir lives, possibly containing thoughts and statements
which have never even been shared with the closest offriends orfamily. (Emphasis
added)
Second is the argument that an expectation of privacy is essential to the

therapeutic relationship52 Without such an expectation of privacy, fewer
victims will seek therapy, or take full advantage of its potential. The majority
appears to dismiss this concern peremptorily.53

Third, is asocial interest derived from this, ratherthan a privacy interestper
se . Faced with thepotential breach ofprivacy, fewer sexual assault victims will
report and prosecute what is already a seriously under-reported crime54 The
majority says that this is irrelevant to the questionofproduction. It suggests that
the disincentive to report can be dealt with by the trialjudge's discretion to ban
publication and spectators when "extremely sensitive" material is at issue .55
Even if the complainant were confident that this discretion would be exercised,
a big "if', this would not address many concerns, especially concern over
disclosure to the perpetrator. Moreover, privacy is a considerably richer issue
thanthemajorityacknowledges,notfully captured bycontrolling the circulation
of "extremely sensitive" material .

Finally,but fundamentally, privacy, especially privacyinour ownthoughts
andemotions, is a thing suigeneric. Perhaps this is what Wilson J. meantwhen
she relatedprivacy to human dignity and psychological integrity.56 Typically,
especially in a therapeutic context, it would extend to "intimate details of the

51 Ibid. at483, referring to Mills v. The Queen, [1986] 1 S.C.R . 863 at 920. See also
A.(L.L), supra footnote 2 at 560-561.

52 A.(L.L), supra footnote 2 at 570-571 and 559-560.
53 O'Connor, supra footnote 1 at442.
54 Ibid. at 571-572.
55 Ibid.
56 O'Connor, supra footnote 1 at 482-483, referring to R. v. Morgentaler, [198811

S.C.R . 30 at 171 per Wilson J.
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lifestyle andpersonal choices ofthe individual" 5 7 However, a true conception
of privacy depends neither on the precise type of information, nor on the
objectively perceived consequences of releasing it. Rather, liberty and human
dignity include the individual's right to privacy in all personal thoughts and
feelings because, and only because, they are her own.

In the end, I suspect the privacy analysis will matter little. At best, we are
left with the de-contextualized listing offour considerations that illuminate one
of five factors to be taken into account by the judge. The majority only
grudgingly acknowledged privacy as a competing right, if at all. When one
considers the specific points of disagreement, there is little to suggest that the
majority truly understands or shares minority's conception of privacy.58
However, the strongest critique of the privacy analysis applies equally to the
minority andmajorityjudgements . As I shallconclude shortly, this case is about
relevance, not privacy. If the judge finds that there is a reasonable possibility
the information in the records is relevant to the accused's right to make full
answeranddefence, no abstract privacyconcerns will evertip the scales against
production.

`7111. Equality
Some readers will be surprised to encounter this as a separate section . Others
will be appalled that it took so long to get to it. I deliberately left the subject of
equality rights until near the end to reflect the ultimate irony in this comment:
equality is probablythe fundamental issue in O'Connor, yet there does notseem
to exist a place in theconventional analysis with whichto allow itthe central and
determiningposition itdeserves . The majority seems also to have haddifficulty
dealing withthe equality implications of the case ; itsaid not one word about the
issue . Theminority diddeal explicitly withtheequalityaspectsofthe production
issue, yet it seemed unable to follow this through to any significant specific
conclusion. The minority said in part (references omitted) :59

Unlike virtually every other offence in the Criminal Code, sexual assault is a crime
which overwhelmingly affects women, children and the disabled . Ninety percent of
all victims of sexual assault are female : . . . Moreover, studies suggestthatbetween 50
percentand 80 percentofwomeninstitutionalized forpsychiatric disorders haveprior
histories ofsexual abuse. . . . Children are most highly vulnerable . . . . It is a common
phenomenon in this day and age for one who has been sexually victimized to seek
counselling or therapy in relation to this occurrence . It therefore stands to reason that
disclosure rules or practices whichmake mental health or medical records routinely
accessible in sexual offence proceedings will have disproportionately invasive
consequences for women, particularly those with disabilities, and children.

57 A.(L.L), supra footnote 2 at 583, referring to O'Connor, supra footnote 1 at 486,
referring to R. v. Plant, [1993] 3 S.C.R . 281 at 293.

58 Supra footnote 1. E.g., the majority does not see disclosure to ajudge alone as a
privacy question ; the majority is dismissive of the impact of disclosure on treatment for
victims; and the majority seems to limit itsconception ofprivacy to protection frompublic
disclosure of sensitive information .

59 O'Connor, supra footnote 1 at 487-488.
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Although a distinct improvement over the majority's silence, there are some
significant omissions here . Forone thing, it would have been worth noting that
the overwhelming majority of those accused of sexual assault are men.60 For
another, what about race? O'Connor deals with records kept about aboriginal
children by white professionals at one of the most inherently racist institutions
in Canadian history, the residential school . It is impossible to consider
relevance (and prejudice) divorced from racism in this case61

Unfortunately, identifying the equality concerns, does not take us very far.
Equality does not seem to fit in the balancing of competing rights model. It is
difficult to deal with the equality implications ofproduction orders as astandard
s . 15 challenge . L'Heureux-Dub6 alludes to the difficulty this way:62

. . . iftherewereanexplicitrequirementintheCriminalCoderequiringcorroboration
before women orchildren could bring sexual assaultcharges, such aprovision would
raise serious concerns under s. 15 ofthe Charter. In my view, a legal system which
devalues the evidence ofcomplainants to sexual assault by defactopresuming their
uncredinvorthiness would raise similar concerns.

Perhaps she was saying such a direct challenge is premature . One might
materialize ifexperience under the. O'Connorrules raises evidence ofunlawful
discrimination .

The minority did the best it could with conventional legal analysis by
relating the equality concerns to stereotypical attitudes towards sexual assault
victims . Theminority pointedout how difficult itwas to obtain access to private
records in cases other than sexual assault . It related these observations to the
question of truth finding and relevance. As I shall explain next, that advances
the cause little, ifatall. The majority agreedthat assessments ofrelevance ought
not to be based on stereotypical attitudes . However, it refused to endorse any
ofthe minority's specific guidelines for relevance . Rather, it left the way open
for precisely the discriminatory rulings that concerned the minority .

IX . Relevance: the Bottom Line
The importance ofrelevance tothe production ofprivate therapeuticrecords has
been noted throughout this comment. According to the majority, relevance
alone determines whether production must be made to a judge alone . The
accused's burden at this stage is a low one, perhaps low enough to effectively

60 "Men are the offenders in 99°lo of reported sexual assaults against women . See
`Response To Allegations made About The Violence Against Women Survey', Statistics
Canada (February, 1995) at 3 ; and M. Torrey, "When Will We Be Believed?" (1991) 24
U.C . Davis L . Rev. 1013 at 1061 . See also M. Randall and L. Haskell, "Sexual Violence
In Women's Lives: Findings From the Women's Safety project, a Community-Based
Survey" (1995), 1 Violence Against Women 6 at 21, reporting that " 96% of the cases of
child sexual abuse were perpetrated by men."

61 The failure to discuss either the general issue of race and sexual assault, or the
specific racism inherent in residential schools is all the more striking when one considers
that it was covered in some detail in the factum of the coalition intervenors .

62 O'Connor, supra footnote 1 a1. 488 .
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authorize routine judicial fishing expeditions in the private records of sexual
assault complainants . Then the degree to which the private information is
deemed relevant to the right to make full answer and defence is given extra
weight by the majority when balanced against the competing privacy interest.

Whatneeds to be notedexplicitlyis that even the minority wouldnotrefuse
production ofprivate information it considered relevant to the right to make full
answer and defence, whatever the "negativeeffects onthe complainant's course
of therapy" or possible "psychological harm to the individual ." The minority
would certainly assess relevance differently, value privacy more, and invade
privacy only as a last resort . There does exist ahierarchy of rights in Canada
with the right of full answer and defence ranking at or near the top. The full
Supreme Court agrees . Themajority, quoting from R. v . Seaboyer, 63 said:

Canadian courts, . . . have been extremely cautious in restricting the power of the
accusedtocall evidence inhis orherdefence, areluctance founded inthe fundamental
tenetofourjudicial system thatan innocent person must notbe convicted. Indeed, so
important is the societal interest in preventing a miscarriage ofjustice that our law
requires the state to disclose the identity of an informer in certain circumstances,
despite the fact that the revelation may jeopardize the informer's safety .

The minority does not quarrel with this proposition .64 Thecase ofthe informer
is distinguishable because it deals with information in the hands of theCrown.
But how the right of full answer and defence is balanced against the safety of
the informer is surely indicative of the weight to be given to the abstract
possibility of psychological trauma. The supremacy of relevance over,privacy
is real message from the A.(L.L.) decision written by L'Ileureux-Dub6 J.
herself. The full court rejected an approach that woulddeem certain records as
privileged communications precisely because the effect of such a privilege
wouldbe to exclude relevant information in certain cases65

The minority's competing rights framework is objectionable because it
obscures what is really at stake. The majority model may be insensitive to
privacy concerns, but it is an accurate appraisal of how "balancing" really
works. Experienced criminal lawyers andacademicscanand will successfully
assertby fiat that neither privacy interests, nor the state's interests in enforcing
the criminal law, can everjustify a risk ofconvicting an innocentperson66 The
presumptionofinnocenceandwhatitentailsincriminalprocedure is fundamental
to our legal culture. No emerging and uncertain constitutional zone ofprivacy
is going to prevail in direct conflict over the right to make full answer and
defence. Nor should it. Innocent persons have been convicted of crimes in
Canada. The chance of an innocent person being convicted of sexual assault

63 Ibid. at 434, referring to R. v. Seaboyer, [1991] 2 S.C.R . 577 at 611 .
64 A.(L.L), supra footnote 2 at 561 and 577.
65 Ibid. at 576-577.
66 See e.g . D.H. Doherty, "`Sparing' The Complainant `Spoils' The Trial" (1984) 40

C.R. (3d) 55 at 66 and Paciocco, infra footnote 67 at 142.
67 D.M. Paciocco, "The Charter And The Rape Shield Provisions Of The Criminal

Code: More About relevance And The Constitutional Exemptions Doctrine" (1989) 21
Ottawa h. Rev. 117 at 142, where the author uses both "morally innocent" and "legally
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is probably less than the chance of being convicted of another violent crime.
Reporting ofsexual offenses is notoriouslylow . 68 Rape complaints are no more
likely to be false than other criminal complaints .69 The chance of any accused
being convicted ofa sexual crime is lower than that of being convicted ofother
violent offences .70 Nevertheless, the possibility of an innocent person being
convicted of a sexual offence exists . Any attempt to restrict the accused
person's right of cross-examination must take this possibility into account.

It follows that once when strips away all the nuances, tests, andprocedural
steps, therecognition of s.15 equality concerns and the Charterstatus ofprivacy
do not amount to much. The production of private therapeutic records in a
sexual assault trial will turn on one thing only : whether the judge determines
they are relevant to the accused's rightoffull answer anddefence.7l So, ifthere
is to be any true and fair balancing ofcompeting rights in sexual assault cases,
this is where it must be effected.

A deeper exploration ofthe right offull answer and defence itself, and the
related requirement that the probative value of the evidence outweigh its
prejudicial value, might be useful in this regard.72 The question is whether the
courts might draw a sharper distinction between "using every trick in the book
to get the defendant off', a legitimate aim of defence counsel, and the right of
full answer and defence, a legitimate social goal toprotect the morally innocent .
Every informed complainant in a sexual assault case knows she faces the
prospect of being stripped emotionally naked before the accused and others in
open court. "Whacking the complainant" is the concrete reality, too easily
masked by abstract conceptions of privacy or full answer and defence . If one
accepts that production orders are routinely sought for the very purpose of

innocent"withoutexplaining whether, and ifsohow,the terms haveadifferentsignificance
in this context. By innocent, I mean "morally" innocent . To say no "legally innocent"
personought tobe convicted ofa crime is circular . Many accused persons who aremorally
guilty of the very crime of which they are charged will, on some technical ground for
example, be found legally innocent . This is a price we may be prepared to pay to protect
the morally innocent . It is not an end in itself.

68 See also O'Connor, supra footnote 1 at 504-505 .
69 Torrey, supra footnote 60at 1018 . Torrey estimates 2% of criminal complaints are

false. As to the difference between what police call "unfounded" complaints, and false
complaints, see S . Bond, "Psychiatric Evidence of Sexual Assault Victims : The Need for
Fundamental Change in the Determination ofRelevance" (1993) DalhousieL.J. 416at417
and 424.

70 B . Dawson, "Sexual Assault Law and PastSexual Conduct ofthePrimary Witness :
The Construction of Relevance" (1987-8) 2 C.M.L. 310 at 328 . Dawson cites a study
reporting that 24.2% of such charges result in a finding of guilt, but only 9% are found
guilty ofthe majorCrown charge at trial . Torrey, supra footnote 60 at 1060 reports thatin
the United States, the conviction rate is 1-4%, the lowest of all violent crime .

71 This is no revelation to those who study evidence in sexual assault cases . See for
example, Dawson, supra footnote 70 ; Bond, supra footnote 69 ; P. Kobly, "Rape Sheild
Legislation : Relevance, Prejudice and Judicial Discretion" (1992) 30 AlbertaL. Rev. 988 ;
Paciocco, supra footnote 67 .

72 Here we are speaking of prejudicial to the determination of the truth rather than
prejudicial to the complainant whose privacy is violated .
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intimidating witnesses and derailing the trial, the tenuous relationship between
the right of full answer and defence and the strategy of "whacking the
complainant" needs to be exposed and limited . The minority seems to be well
aware of this problem, but refers to it only in generalities, expressing concern
for "the effect on the integrity of the trial process of producing, or failing to
produce, the record, having in mind the need to maintain consideration in the
outcome" 73 The majority holds this ". . . factor is more appropriately dealt with
at the admissibility stage and notin deciding whether the information shouldbe
produced ."?4 The minority's treatment is far too subtle, and the majority's
completely unsatisfactory . Bothjudgements render invisible one of the "real"
issues in the case . Perhaps this question will prove just as intractable as the
matter of basic relevance itself. But it seems to have attracted less judicial
attention. It might be interesting to see the right of full answer and defence
analysed critically and in context, instead of simply asserted by moral fiat.

X. Rill C-46: The Legislative
Repudiation ofthe O'Connor Decision

®n June 12,1996 Rill C-46, AnAct to amend the Criminal Code (production of
records insexualoffenceproceedings) wasintroducedin theHouseofCommons.
TheBill is apromptandobvious rejectionof the majority decision in O'Connor.
It responds directly to virtually all of the criticisms of the majority decision
made above. Assuming it survives in the blouse, and withstands the inevitable
Charter challenge before the same court that decided O'Connor, the Bill
constitutes the best reconciliation of competing rights and interests that can be
expected in Canada today.

The purpose of Rill C-46 is clearly and repetitively stated in an eight
paragraph preamble that emphasizes the importance ofprotecting the privacy
interests of those affected by sexual violence . With some justification, the
equality interests ofwomen and children in particular are noted. Members of
other groups whose equality interests are affected adversely by the O'Connor
decision-persons withdisabilities andaboriginalpersons to mention twowho
were actively involved in the O'Connor litigation -may, also with some
justification, wonder about their exclusion.

Rill C-46 applies only to sexual offence proceedings75 In theory, there is
no reason why witnesses in other criminal matters ought not to enjoy the same
protections. However, the Bill responds to practical reality: access to private
records is sought almost exclusively in sexual assault cases ; it is used best as
-a "whacking" tactic in sexual assault cases; access maybe too readily granted
in such cases because of deeply ingrained myths about sexual assault; and
private records invariably exist about sexual assault victims. The Bill
appropriately recognizes this as an equalityissueasmuch ormorethanaprivacy

73 O'Connor, supra footnote 1 at 504.
74 Ibid. at 442.
75 S. 278.2(1)



560
	

LA REVUEDU BARREAU CANADIEN

	

[Vol.75

issue.
The Bill applies to any form ofrecord thatcontains personal information for

which there is a reasonable expectation of privacy, including personaljournals
and diaries76 It applies to records in control of any person, including the
prosecutor unless "complainant or witness to whom the record relates has
expressly waived" the Bill's protections77 A waiver is therefore required,
rather than presumed as was the case in the majorityjudgement in O'Connor.
This section may prove problematic, however, if the Crown is able to employ
orwithhold relevantinformation about which the defendant is ignorant. Oneof
the stronger arguments for withholding information not in the possession ofthe
Crown is that such information is not part of the case the accused is required to
meet . This sub-section may be particularly vulnerable to a Charter challenge .
At least, thefactthatthe Crown has hadaccess to the information shouldbuttress
the accused's argument that access to the record is necessary to make a full
answer and defence78

An accused seeking production of private records must do so by written
application served on the prosecutor, the person in whose possession or control
the record lies, the complainant or witness, and any other person to whom the
recordrelates . 79 The applicationmaybe made only to the trialjudge, at orbefore
trial ; application at a preliminary inquiry is expressly forbidden . 80 The
application must identify the record and record holder. 81

As in O'Connor, the application must specify grounds on which the record
is "likely relevant to an issue at trial or to the competence of a witness to
testify-.82 S. 278.3(4) is perhaps the most important section in the Bill . It reads
as follows :

(4) Any one or more of the following assertions by the accused are not
sufficient on their own to establish that the record is likely relevant to an issue at
trial or to the competence of a witness to testify :

(a) that the record exists ;

(b) that the record relates to medical or psychiatric treatment, therapy or
counselling that the complainant or witness has received or is receiving ;

(c) that the record relates to the incident that is the subject-matter of the
proceedings ;

(d) that the record may disclose a prior inconsistent statement of the
complainant or witness;

76 S.278.1 .
77 S . 278.2(2) .
7s S . 278.5(2)(a) .
79 S.278.3 .
so S . 278.3(l) and (2) .
8 1 S.278.3(3)(a) . Query whether a witnesscanbe compelled toanswerquestions about

the existence and location of private records, at the preliminary hearing or at trial .
82 S . 278.3(3)(b) .
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(e) thattherecord may relate tothecredibility ofthecomplainant orwitness ;

(f)

	

that the record may relate to the reliability of the testimony of the
complainant or witness merely because the complainant or witness has
received or is receiving psychiatric treatment, therapy or counselling ;

(g) that therecord may reveal allegations ofsexual abuse ofthe complainant
by a person other than the accused;

(h) thatthe record relates to the sexual activity ofthe complainant with any
person, including the accused ;

(i) that the record relates to the presence or absence of a recent complaint ;
or

(j) that the record relates to the complainant's sexual reputation

This section, which is more detailedandexplicit thantheminorityjudgement
in O'Connor, is intended to do two things . First, it is intended to preclude
production orders based on stereotypical assumptions alone : e.g . that sexually
active complainants are more likely to have consented to the conduct at issue ;
or, that those in therapeutic counselling are unreliable witnesses . Second, it is
intended to curtail fishing in the records in the hope something of relevance
should turn up . Subsections (d), (e), (f), and (g) all preclude the judge from
ordering production merely because the record "may" reveal what could well
be relevant information. The accused is required to do more, to give some
concretereasonto believe thatthe record willreveal the information. It remains
to be seen how much (or little) else judges will require of the accused in the
application . It also remains to be seen whether these strict conditions will
survive a Charter challenge .

From then on, the two-step procedure in the Bill is much like that
established in "O'Connor. The process begins with an in camera hearing to
determine whether all or part of the record must be produced to the court for
reviewby thejudge alone. Theperson in whosepossession orcontrol the record
lies, the complainant orwitness, and any otherperson to whom therecordrelates
may appear at the hearing, butthey are not compellable witnesses and no order
ofcosts may be made against them.83 The test for production to thejudge alone
is whether "the accused has established that the record is likely relevant to an
issue attrial orto the competence ofa witness to testify" . 84 S.278.5 (2) specifies
the factors the judge must consider in making this determination. It reads as
follows :

(2) In determining whether to order the production of the record or part of
the record for review pursuant to subsection (1), the judge shall consider the
salutary and deleterious effects of the determination on the accused's right to
make a . full answer and defence and on the right to privacy and equality of the
complainant or witness, as the case may be, and any other person to whom the
record relates. In particular, the judge shall take the following factors into
account :
s3 S. 278.4 .
84 S. 278.5(1).
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(a) the extent to whichthe record is necessary for the accused to make afull
answer and defence ;
(b) the probative value of the record ;
(c) the nature and extent of the reasonable expectation of privacy with
respect to the record ;
(d) whether production ofthe record is based on a discriminatory beliefor
bias;
(e) the potential prejudice to the personal dignity andrightto privacy ofany
person to whom the record relates ;
(f) society's interest in encouraging the reporting of sexual offences ;
(g) society's interest in encouraging the obtaining of treatment by
complainants of sexual offences ; and
(h) the effect of the determination on the integrity of the trial process .

This is significantly different from the majority judgement in "O'Connor
in that the court is directed to take into account both privacy and equality
interests on the issue ofproduction to ajudge alone, as well as later on the matter
ofproduction to the accused.85 Subsection (f) directly contradicts the majority
in O'Connor, and (g) and (h) draw attention to factors ignored by the majority .
These same tests and relevant factors then guide the judge in deciding whether
to order the records disclosed to the accused, 86 in whole or in part and on what
conditions .

Conclusion
The majority judgement in O'Connor indicated little or no appreciation of the
equality interests involved in the issue ofproduction of private records . It also
gave little weight to the privacy concerns of victims, or to the impact of
disclosure tactics on reporting, treatment, or fair trials . Bill C-46 constitutes a
direct, almost point by point repudiation of the majority judgement. The Bill
vindicates the approach taken by the minority . As is appropriate for legislation,
it addresses the minority's generalconcerns withprecise andspecific guidelines
and conditions .

TheBill is perhaps more forceful and allows forlessjudicial discretion than
s . 276(3) of the Code, passed in response to Seaboyer. As such, it must be
regarded as vulnerableto constitutional challenge before the presentcourt . The
majority made it clearinO'Connor, as it did in Seaboyer, thatit will not approve
ofany rigid restrictions on the accused's right offull answer and defence. Even
the minority's attempt to restrict the most obvious abuses was rejected by the
majority in O'Connor.

The second question is, assuming the legislation survives intact, will it
make a significant difference" O'Connor itself illustrates the strikingly

85 S. 278.7(2) requires the courtto takethe same factors listed in 278.5(2) into account
at both stages .

86 S.278.7 .
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different judicial background assessment of relevance that exists in sexual
assault cases. The real problem is how to come to grips with that One suspects
that guidelines such as those listed in S .27S.5(2), however sensible and
unambiguous, can not make a dent in culturallyentrenched attitudes, including,
of course, background biases that exist against victims of sexual assault, and
members of vulnerable minority groups . This is why the intervenors sought
outright prohibition of access to private records. The majority and minority in
O'Connor agree completely that stereotypical attitudes ought not-to determine
relevance. Yet what defence lawyer would not prefer to have Lamer C.J. or
Sopinka J. rule on production instead of L'Heureux-Dub6 or McLachlin J.J .?

Bill C-46 is as good a piece of legislation as anyone can reasonably expect
on this subject today. It willcertainly make a practical difference at the margin.
It will have a useful educational function. It explicitly acknowledges the
dangers of sex and age discrimination in the very aspects of criminal law
supposedlydesignedto protectwomenandchildren . Itenriches ourappreciation
of the dynamics of criminal law beyond the inadequate traditional model that
considers only the abstract state and the individual accused . Its shortcomings
are not the limits of the particular Bill, but the limits oflegislation generally.

Perhaps the best that will come ofO'Connor is the frank exposure of what
we all know, but often tend to deny : the law is intricately connected to the
beliefs, values and attitudes of everyone involved : citizens, perpetrators,
victims, police, lawyers andjudges . Pew things in life shape our beliefs, values
and attitudes more than race and gender . That is where we have to look to
understand law and that is where we have to work to change law.
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