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TheEon-Secours codification confirms that legislativepurpose hasa role to play
in the interpretation of taxing statutes . Plain meaning is a safe andpredictable
harbour. Dickson C.J.'s exhortations in favour ofpurpose are not particularly
easyto implement (either in the context ofinterpreting the Charterorin the context
of interpreting the Income Tax Act) . So the question becomes, when must we
forsake plain meaningforpurpose?

The solution begins with EsteyJ.'s ruminations in Stubart itself. EsteyJ. has
suggested that the Income TaxActserves three potential "state interests ". These
are, 1) the raising ofrevenue tofund government, 2) the achievement of equity
amongtaxpayers in the raising ofthatrevenueand3) the achievement offiscaland
socialpolicies unrelated to the raising ofrevenue. Iftheprovision underscrutiny
speaksprimarilyto state interest one (the normative taxstructure), an investigation
oflegislativepurpose maybenecessary. Iftheprovision speaks to state interests
two or three, a plain meaning interpretation should suffice.

Ifpurpose it must be, then the Report ofthe Royal Commission on Taxation
provides an authoritative exposition ofboth the Canadian tax law evolutionprior
to 1966 as well as the public policy choices considered by the Department of
Finance and the legislators prior to the enactment ofthe 1971 Act.

"Context" is the key to the Supreme Court'spurpose-based interpretation of
the Charter andcontext will become the key to apurpose-based interpretation of
our normative tax structure.

Seemingly contradictory tax avoidance cases make more sense once it is
accepted that in state interest one terrain the interpretation exercise shouldfocus
on identifying the contextualfactor that is determinative. The author proposes
several factors to be treated as determinative in the interpretation of certain
aspects ofourincome tax regime .

Today ourjudges are being asked, in certain circumstances, to create law
based upon the public policy underpinnings that Parliament has determined

* J.E . (Ted) Fulcher, Department of Justice Canada, Edmonton, Alberta .
t This article is serviced by CanadianTalkback. To either post your own assessment

of the article or read the comments of others (including the pre-publication comments of
MichaelCurley and EugeneMeehan) proceed tothe homepageoftheauthoronthe Internet
Campus of Canadian Talkback at http://www.cantalkback .com. Use of this service is
furnishedbyMr. Fulcher and is freeofcharge to the user . Mr. Fulcher may alsobe reached
at ted.fulcher@justice .x400.gc .ca.

2Theopinionsexpressed arethoseoftheauthorandnottheDepartment ofJustice . The
opinions are as of November 27, 1995 . A companion article "Using a Contextual
Methodology to Accommodate Equality Protections Along with the Other Objectives of
Government (With ParticularReference to the Income TaxAct) : 'Notthe Right Answer,



564
	

LAREVUE DU BARREAU CANADIEN

	

[Vol.74

shouldanimate the law. So long as our tax courts identify the contextualfactors
thataredeterminative andprovide transparent reasonsforjudgmentthat enumerate
the public policy choices, this should be a rewarding time for tax court judges
charged with doing theirjob basedon: "empiricism not dogmatism, imagination
rather than literalness".

La codification de Bon Secours confirme lefait que l'interprétation enfonction du
but poursuivi a un rôle à jouer dans l'interprétation des lois fiscales . Le sens
ordinairedes mots estun terrain sûr etprévisible . Les exhortations dujuge en chef
Dickson en faveur de l'interprétation selon le but poursuivi ne sont pas
particulièrementfacilesà mettre en oeuvre (qu'il s'agisse d'interpréter la Charte
ou la Loi sur l'impôt sur le revenu) . Alors la question est de savoir quand
abandonner le sens ordinaire pour le but.
La solution commence avec les ruminations dujuge Estey dans la décision même
de Stubart. Il a suggéré que la Loi sur l'impôt sur le revenu serve trois intérêts
potentiels de l'État. Ce sont : 1e lever des fonds pour subvenir aux besoins du
gouvernement, 2e réaliserl'équité entre les contribuables dans la levée desfonds,
et3e réaliser despolitiquesfiscales et sociales sans rapportavec la levée defonds.
Si la disposition considérée s'adresse fondamentalement au premier intérêt de
l'État (les normes de structure fiscale), une recherche du but poursuivi par la
législature peut être nécessaire . Si la disposition s'adresse aux intérêts deux ou
trois, l'interprétation selon le sens ordinaire des mots devrait suffire.
S'il doit y avoir une interprétation selon le but poursuivi, alors le Rapport de la
Commission royale sur l'impôt offre un exposéquifait autoritésur l'évolution du
droitfiscal canadien avant 1966de même que sur les choixpolitiques considérés
par le ministère des Finances et le législateuravant l'adoption de la Loi de 1971.
La «contexte» est la cléde l'interprétation de la Charteparla Coursuprème selon
le butpoursuivipar le législateur; le contexte deviendra la clé de l'interprétation
des normes de notre structurefiscale selon le butpoursuivi par le législateur.
Des décisions sur l'évasion fiscale, apparemment contradictoires, prennent du
sens quandonaaccepté que, dans lepremier intérêt de l'État mentionnéplus haut,
l'exercice d'interprétation devrait mettre l'accent sur l'identification dufacteur
contextuel qui est déterminant. L'auteur propose plusieurs facteurs à traiter
comme déterminants dans l'interprétation de certains aspects de notre régime
d'impôt sur le revenu.
Aujourd'hui on demande à nos juges, dans certaines circonstances, de créer le
droit en se basantsurlesfondementspolitiquesqui, selon le Parlement, devraient
sous-tendre le droit. En autant que nos tribunaux d'impôt identifient lesfacteurs
contextuels qui sont déterminants et qu'ils donnent à leurs jugements des motifs
transparents qui énumèrent leschoixpolitiques, cet exercice devrait êtregratifiant
pour lesjuges des cours d'impôt, qui doiventfaire leur travail en se fondant sur
une approche empirique et non dogmatique, en usant d'imagination plutôt qu'en
faisant du mot à mot.

Stupid . The Best Answer"' appears in 34 Alberta LawReview (2nd Issue-scheduledfor
publication in December 1995); the text of this article is also available free of charge
by proceeding to the author's home page on the Internet Campus of Canadian Talkback:
http://www.cantalkback.com .
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I. Introduction

The Supreme Court of Canada recently codified the rules of statutory
interpretation that apply to taxing statutes .3 In my opinion, the Bon-Secours
codification goes beyond an exercise in good housekeeping. It is an important
part of thepuzzle, pulling together elements of a strategy whose overalldesign
had until nowbeen uncertain .

While the reasons for judgment of Gonthier J. in Bon-Secours are not
seminal (thattitle goes tothejoint work ofEstey J. in Stubart4 andDicksonC.J.
inBronfnaan Trusts)the Bon-Secours methodologyprovides akey that unlocks
the potential of those earlier judgments .

In Bon-Secours Gonthier J. provides five rules ofinterpretation :
Rule 1

Rule 2

Theinterpretationoftaxlegislation shouldfollow the ordinary
rules of interpretation ;
A legislative provision should be given a strict or liberal
interpretation depending on the purpose underlying it, and
that purpose must be identified in light of the context of the
statute, its objective and the legislative intent: this is the
teleological approach ;

3 Bon-Secours v. Communauté Urbaine de Québec (1995), 95 D.T.C . 5017 at 5023 .
See also the companion case Buanderie centrale de Montréal Inc . v . Montréal, [1994] 3
S.C.R . 29, both of which deal with The Act Respecting Municipal Taxation, R.S.Q., c . F-
2.1 .

4 Stubart Investments Ltd. v. The Queen, [1984] 1 S.C.R . 536, 84 D.T.C. 6305 (all
references to D.T.C .) .

s Bronfman Trustv. The Queen, [1987] 1 S.C.R. 32, 87 D.T.C. 5059 (all references
to D.T.C .) .
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Rule 3

	

-

	

The teleological approach will favour the taxpayer or the tax
department depending solely on the legislative provision in
question, and not on the existence of predetermined
presumptions;

Rule 4

	

-

	

Substance should be given precedence overform to theextent
that this is consistent with the wording and objective of the
statute ;

Rule 5

	

-

	

Only a reasonable doubt, notresolved by the ordinary rules of
interpretation, will be settled by recourse to the residual
presumption in favour of the taxpayer.6

The emphasis on a purpose-based analysis of legislation (see rules 2, 3 and
4 above) is ordnance left over from the Dickson watch7 If legislative purpose
is to be the royal jelly in the "teleological" approach, the question becomes,
where do we find apurpose-based analysis oftheIncome TaxAct?s The answer,
I believe, is found in Stubart itself, the Report of the Royal Commission on
Taxation9 and the parallel purposive developments in the Supreme Court of
Canada's Charters° jurisprudence .ss

Before plunging into an analysis of a purpose-based regime for statutory
interpretation, it is importantto acknowledge that there is adisting ambivalence
about this whole exercise . Plain meaning is a safe and dependable harbour.

6 Bon-Secours supra footnote 3 .
7 See Bronfman Trust, supra footnote 5 at 5064. For Dickson C.J . the identification

oflegislative purpose and object is at the heart of statutory interpretation. In the Charter
context seeR . v .Big M. Drug Mart, [1985] 1 S.C.R. 295 at 331 (setting out therequirement
for a purposive analysis of the impugned legislation) and at 344 (requiring a purposive
analysis of the subject Charter provision) . See, generally, B. Dickson, "The Role and
Function of Judges" (1980) 14 L. Soc. Gaz . 138 .

$ R.S.C . 1985, c .1 (5th Supp.) as am.
s Report ofthe Royal Commission on Taxation (Ottawa: Queen's Printer, 1967) . The

heart ofthe Commission's analysis of andrecommendations for income taxation is found
in vols . 3 and 4. Appendix A to vol. 3 is entitled "Problems of Tax Avoidance" . See also
vol . 3, ch . 9 beginning at 103 . There is auseful volume entitled "Consolidated Index" with
monk-like attention to detail and cross-referencing . The Commission also published a
series ofStudies by taxprofessionals on avariety oftopics . Furtherreferences inthis article
will be to the "Carter Commission Report" and the "Carter Commission" .

to Canadian Charter ofRights and Freedoms, Part I of the Constitution Act, 1982,
being Schedule B ofthe Canada Act 1982 (U.K .), 1982, c. 11 .

11 The composition of the evidence going to legislative purpose and effect and the
mode ofits delivery at trial remain problematic. For example, inR. v . Heywood(1994),174
N.R. 81 (S.C.C .), Cory J . notes at 107 : "The admissibility of legislative debates to
determine legislative intentin statutory construction is doubtful" . At two recent meetings
ofthe Constitutional Law Subsection oftheCanadian BarAssociation (Northern Alberta),
inseparate appearances, Stevenson J . (formerly ofthe Supreme CourtofCanada)andCot6
J.A . (ofthe AlbertaCourtof Appeal) voiceda distrust oflegislative history and legislative
effect evidence (in the context of Constitutional litigation) . On the other hand, Hugessen
J.A . in The Queen v. Fibreco Export Inc. (1995), 95 D.T.C . 5412 (F.C.A.) at 5413, while
acknowledging the concerns, chastizes the trial judge for failing to admit such evidence,
and opts instead to deal with the issue in terms of the weight to be given it.
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While the allure of a purposive Heart of Darkness may attract the more
adventurous, for must ofus, the predictability and familiarity ofplain-meaning
Rotterdam is difficult to forsake .

Even Iacobucci J., the Supreme Court's leading tax practitioner and
proponent of a plain meaning interpretation ofthe Income TaxAct, seems to be
oftwominds . In H.B. Antoskov. Canada" "plain meaning" provides him with
the foundationfor taxpayerreliefwhile inFriesen v. Canada13 he finds himself
inpurposive dissent to his plain meaning colleagues . 14 Itwould seem that there
is either a healthy dialectic at work here or simple schizophrenia.

I opt for the former. Indeed, in my opinion, "sometimes plain meaning-
sometimes purpose" is a potentially successful mantra, and while my default is
purpose, as noted within, plain meaning has a role to play in emboldening
entrepreneurial initiative and in controlling the Department ofFinance . When
to apply which is the key question, and that, essentially, is what this paper
attempts to address .

Given my acceptance ofthe importance ofthe purposive exercise, it isnot surprising
that I find myself in Hugessen J.A.'s camp. By definition, however, I accept that the
evidence is untrustworthy . The best safeguard to ensure that it is properly vetted and
challenged is, Ibelieve, notice ;' and I would welcome rules thatrequire that such evidence
be provided to opposing counsel well before trial . Ido not think that it is feasible to rely on
witnesses to either deliver this material as oral evidence or be available to commenton the
material submitted . TheReportofthe Royal Commission on Taxation speaks foritself and
the best testing of this material by the opposing party is contradictory written material
offered by opposing counsel, oral evidence in response or opposing counsel's argument .
Opening the issue of the legislation's purpose and effect at the argument stage is too late;
it reeks ofpurposive ambush and should unsettle even the most teleologically bentjudge .
On all of this see also G. Bale, "Parliamentary Debates and Statutory Interpretation :
Switching on the Light or Rummaging in the Ashcans of the Legislative Process" (1995)
74 Can . Bar Rev . 1 .

12 [199412C.T.C . 25 (S.C.C .) -seefootnote 61 and thetextwithinundertheheading
"Recent Tax Avoidance Cases".

13 (1995), 95 D.T.C . 5551(S.C.C.)-dealing with section 10 andthe taxation ofland
inventory write-downs .

11 InFriesen,plain meaningprevails with the majority made up ofMajor, L'Heureux-
Dubé and Sopinka JJ . (Gonthier J . joining IacobucciJ. in dissent). Note also thepurposive
enthusiasms of Iacobucci J. in The Queen v. Crown Forest Industries Limited 95 D.T.C .
5389 (inthecontextofinterpreting ataxtreaty) . See alsothe recent Federal CourtofAppeal
split decisions in The Queenv. Mara Properties Limited95 D.T.C . 5168 (dealing with a
loss purchase transaction between unrelated taxpayers and the corporate reorganization
provisions- leave to appeal grantedby the Supreme Court ofCanada) and The Queen v.
Fording Coal LimitedA-656-94, decision rendered November 15, 1995 (dealing with a
"seeding transaction" thatfacilitated thetransfer ofoil andgas expensesbetweentaxpayers) .
In Mara Properties Marceau and Stone JJ.A. are in the majority with purpose while
McDonald J.A . is in dissent with plain meaning . Similarly in Fording Coal Strayer and
DécaryJJ.A. areinthe majoritywithpurpose while McDonald J.A . is in dissent againwith
plain meaning.
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II. The Three State Interests

Secreted away inthe fabric ofhis reasons forjudgmentin Stubart, Estey J . states
that the Income Tax Act is complex legislation with three basic public policy
objectives, or what he calls "state interests" . These are

1)

	

the raising ofrevenue to fund government;
2)

	

the achievement of equity among taxpayers in the raising of that
revenue; and

3)

	

the achievementoffiscal and social policies unrelated to the raising of
revenue. 15

As Létourneau J.A . has recently noted in dealing with a Charter challenge
to section 125.5 of the Income TaxAct (the GST Credit) :

Furthermore, whenone looksatthe largercontext to determine whether thedifferential
treatment created by the impugned provision amounts to discrimination within the
meaning ofsection 15, one finds oneselfinacomplex social, political, legal, fiscal and
economic environment where Parliament is, in the State's interest, trying to raise
revenues to fund government, achieve equity among taxpayers in so doing and
implement fiscal and social policies unrelated to the raising ofrevenue. 16

Accordingly, if the provision of theIncome TaxAct is ambiguous, the first
question becomes : is this provision primarily aboutgovernmentrevenue, equity
or something else? If the provision falls clearly within either division two or
three, inmy opinion, there may be apre-emptive governing factorthatexpedites
the purposive investigation.

A. Equity Among Taxpayers

:if the provision's primary legislative objective is clearly number two
(equity among taxpayers), a liberal interpretation facilitating the achievement
of such a high priority objectives is called for.' s

For example, in Lister, Létourneau J.A . adopts the purposive approach. He
finds that the purpose of the GST Credit is to provide relief to lower income
Canadians from the regressivity ofa consumption tax : GST. He notes that this

is Stubart, supra footnote 4 at 6321, 6322. For example at 6321 : "Whether the
development [of doctrines of statutory interpretation] be by legislativemeasure orjudicial
action, the result is a process of balancing the taxpayer's freedom to carry on his
commercial and social affairs however he may choose, and the state interest in revenue,
equity in the raising of the revenue, and economic planning" .

16 Lister v. The Queen (1994), 94 D.T.C . 6531 at 6536 Robertson J.A. concurring,
(F.C.A .) .

17 While it is pre-empting the story line, for the CarterCommission, nothing was more
important thanequity among taxpayers . Seefootnotes 52and 69, infra andtheaccompanying
text .

18 Most ofthe "tax avoidance" provisions found within the Income TaxAct relate to
particular issues endemic to an income tax regime and are therefore most appropriately
dealtwith understate interest one . See "TheContextual Approachand TaxAvoidance" infra .
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purpose falls within Estey J.'s second state interest;" and accordingly, he
proceeds to dispatch the Appellant with some gusto.

Fiscal and Social Policies Unrelated to the Raising ofRevenue

On the other hand, ifthe provisionunder scrutiny falls clearly within Estey
I.'s third state interest, that is, fiscal and social policies unrelated to either the
raising of revenue or equity among taxpayers, a jaundiced approach to the
Finance Department's workmanship maybe justified.2o

The problem here is that, unlike state interests one and two, the Actmay
provide little orno intrinsicevidence as to where thelegislature is comingfrom.
A normative income tax structure (basically the first state interest) has a logic
and depends on the interrelationship of statutory provisions that in themselves
tell a purposive story.21 The goal of equity among taxpayers is of such
importance that the objective itselfconveys a jurisprudential imperative . State
interest three, however, provides neither of these comfort zones.

For example, the Act provides a variety ofincentives to certain sectors and
players in the economy. Principal residences are exempt from capital gains
(subsection 40(6)) ; the oil and gas, mining, farming andfishing sectors enjoy a
range ofspecial incentives and specialtreatments (see, for example, sections 66,
70 and 119) . Often these provisions contradictratherthanimplementthe Carter
Commission recommendations22

With these sorts of provisions it may be difficult for a court to identify
legislative purpose with any degree of certainty . For instance, is the special
treatment of the oil and. gas industry based upon a legislative concern about
international threats to the uninterrupted supply of these vital commodities;
about expedited regional development in Alberta, Saskatchewan and now
Newfoundland; or about the visceral realities ofelectoral politics?23

19 Lister, supra footnote 16 at 6536, 6537 and 6539 . This example should not be
oversold . The purposive analysis ofthe Income Tax Act in the context of a Charter claim
is, ofcourse, mandated by BigMDrug Mart (see supra footnote 7) . The point is thatonce
embarked upon a purposive analysis of the Income Tax Act, the Federal Court ofAppeal
accepts Estey J.'s three-state-interest methodology.

2° See the discussion on "tax incentives" in Stubart, supra footnote 4 at 6322 .
21 See, for example,theattemptby MichaelJ. McIntyre andOliver Oldman to present

foundational normative rules based onpublic policy choices in "Taxation ofthe Family in
a Comprehensive and Simplified Income Tax" (1977) 90Harv. L.R. 1573 . See the Carter
Commission Report, supra footnote 9, vol. 2, ch . 1 "Objectives of the Tax System" and,
generally, ch. 7 through 10 in vol . 3.

22 On principalresidence exemptions see the Carter Commission Report, ibid. vol. 3,
beginning at 357. See the Carter Commission Report, ibid. vol. 4, ch . 23 "Mining and
Petroleunf' and Chapter 25 "Other Industries"underthesubheading "Farming"beginning
at page 439.

23 Bill C-259 (1972 Tax Reform) was referred to the Committee of the Whole of
Parliament after second reading . Much of the debate from both government and non-
government membersinvolvedparochial political appeals tothe. electorate .Thestoryfrom
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Ifthe Finance Department is on a public policy frolic ofits own unrelated
to the normative tax structure and if the statutory provision is ambiguous, a
"tough love" interpretive gambit in favourofthe taxpayer over the government
may be supportable on several grounds.

The first justification is Estey J.'s laissez-faire concern with unnecessary
governmental intrusion into the lives and businesses of individuals and
corporations .' For many, government is not to be encouraged in its more
expansive urges .

Second, a restrictive rule ofinterpretation may discourage the government
from using the tax system as a vehicle for providing business incentives, a
practice that regularly attracts the disfavour of academic commentators .25 If
incentives it is to be, then at least have incentives that can be readily costed out
and that are not buried in the Income TaxAct.

Third, there is hope that in the face of rigorous rules of interpretation the
government willtry harder in terms ofbetter drafting and more comprehensive
explanations of legislative purpose in Finance Department publications, in
Departmental and Ministerial presentations to Parliamentary Committees and
in Parliament itself. 26

Finally, there is solace in the knowledge that if the judicial result is
sufficiently unpalatable to the government, the law can be changed .

the standing committees of Parliament is more edifying . Both the House Finance, Trade
and EconomicAffairsCommittee (see, for example, the Report to the House on the White
Paper, October 5, 1970, Minutes ofthe Standing Committee beginning at page93:14) and
the Senate Committee on Banking, Trade and Commerce (see, for example, The Minutes
of the Proceedings of the Senate Banking, Trade and Commerce Committee on the
Proposalsfor Tax Reform in June of 1970 and the Committee's Parliamentary Report on
the 1971 TaxReformLegislation, November4,1971, Minutes oftheStanding Committee
beginning at page 47:1) held extensive hearings, backed by aprofessional staff, heard from
Finance Department and other witnesses, and in the case of the Senate, published the
written submissions froma variety oforganizations (see theMinutes ofthe Proceedings on
the Proposalsfor Tax Reform).

24 See supra footnotes 15 and 20 . At the Cambridge Lectures the summer before
writing his judgment in Stubart, supra footnote 4, Estey J. telegraphedhis discomfort with
an aggressively intrusive government: "The Income Tax Act of 1972 is another example
[ofthe hyperactive legislature] . By an accounting and legal profession twinconvulsion, we
replaced our principal revenue collecting tool with a new and complex set ofrules and
concepts . Everynook and crannyofthe community was affected" . Estey J., "The Changing
Role of the Judiciary", in E.G. Baldwin ed., The Cambridge Lectures 1983, Selected
Papers Based Upon Lectures Delivered at the Conference ofthe Canadian Institutefor
AdvancedLegal Studies heldat Cambridge University, England(Toronto : Butterworths,
1985) 329 at 331 .

25 See, forexample, the Carter Commission's position on tax incentives as set out in
paragraph number 4 of the text associated with footnote 52 within.

26This, ofcourse, explicitly signalsone ofthe side-barconsequencesofthe purposive
approach . We are, I believe inevitably, moving towards an Americanized system in which
the legislature itself, and its committees will become an important forum in which self
serving purposive statements directed at the tax judiciary are rife. Hugessen J.A .'s
weighing exercise (see footnote 11) is going to get tougher not easier.
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I think it is fair to say thatRule 5 inthe Bon-Secours codification authorizes
such an approach to tax provisions falling squarely within the third state
interest 27 Thekey here, however, isto determine which side oftheRubiconyou
are on . Ifthe provision is part ofthe normative tax structure (state interest one),
the Prime Directive that gives primacy to vertical andhorizontal equity among
taxpayers28 trumps the considerations enumerated above. If, however, you are
in state interest three, for the reasons provided above, aninterpretation thaterrs
on the side of the taxpayer, maybe justified .

TheQueen v. Fording CoalLimited2l is a goodexample of a case in which
plain meaning might well triumph over purpose because of the state interest in
play .

For whatever reason, Parliamenthas decided that exploring for oil, gas and
minerals is a high risk endeavourthatit wants to encourage . Once Elco Mining
LimitedrosetotheParliamentarybait ;undertookthedesiredhighriskexploration
and development; incurred the costs; and, quite predictably, came up empty-
handed (this is, after all, high risk territory) ; why should the courts be party to
aDepartmentalbaitandswitch thatfrustratesthe deduction ofthesegovernment-
induced outlays notwithstanding the plain meaning of the Act? Even from a
purposive perspective, if the legislative purpose behind section 66.1 is the
encouragement of exploration and development activity, once Elco Mining
Limited has met that objective, what is so offensive about confirming that one
of the sweeteners in the section 66.1 regime is the unusual portability ofthese
high-risk outlays? For the four generic reasons provided above, itseems to me
that in these circumstances, a court mayquite happily hoist the Department of
Finance with its own plain meaning petard .

In state interest three, while the prejudice is anti-government, if the
government can satisfy the court that the clear legislative purpose of the
provision is either being avoided or has not been triggered, the taxing authority
may still prevail .

For example, in The Queen v. Coopers & Lybrand Limited (Trustee of
Hawboldt Hydraulics (Canada) Inc.)30 ("Hawbolde'), Isaac C.J . indicates a
willingness to canvas the legislative history in order to identify the purpose of
the particular investment tax credit regime provided under subsections 127(5),
(9) and (10) of the Act:

27Although the approachdoeseffectively reverse oneofthe basicDukeofWestminster
tenets . If the provision falls clearly within state interest three, rather than strictly interpret
taxpayer concessions in favour of the government, the opposite is proposed . See Inland
Revenue Commissionersv. DukeofWestminster, [1935] AllE.R. Reprint 259 as discussed
at some length in Continental Bank of Canada v. The Queen (1994), 94 D.T.C . 1858
beginning at 1870 (T.C.C.) .

28 See footnotes 52 and 69, infra and the text accompanying them .
29 Suprafootnote 14 . See also CentralSupply Co . v. TheQueen 95D.T.C. 434(T.C.C.

-Bell J.) .
30 (1994), 94 D.T.C. 6541 (F.C.A).
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[T]he relevant statutory provisions were designed to give Canadian manufacturers
and processors an advantage over their foreign competitors in the domestic and
foreign markets . It is also clearthat Parliamenthad in mind specific target groups and
specific target activities . Thelegislationwasnotintendedtobenefitevery manufacturing
activity or every manufacturer. 31

The taxpayer's operations do not fall within the category to be favoured by the
provision . Accordingly, for the Isaac C.J ., an interpretation of ambiguous
legislation in favour of the government is warranted .

Also, in dealing with state interest three, the court itselfmay be motivated
by an overriding consideration. For example, in The Queen v . Augart,32 the
court was faced with the principal residence exemption in the context of
oversized lots . To some, oversized minimum lot size zoning is a badge of
systemic discrimination facilitatedby governmenta 3 . Whileperhaps onlyimplicit
in his reasons forjudgment, Linden J.A.'s dissent is, I believe, best understood
in the context of a judge who is responsive to the liberal interpretation of
constitutional equality protections34 and who is not willing to compound the
perhaps inequitable35 principal residence exemption by rewarding even further
those who find shelter in minimum lot size neighbourhoods .

C . Raising Revenue

The preceding pages have dealt with what might be called the easy cases .
Most provisions in a taxing statute are about identifying the tax base and then
providing the mechanisms necessary for the delivery of a portion of that base
to government . This is state interest one terrain, the normative tax structure. 36

While the provision under scrutiny may include intimations ofthe second
and third state interests, if the provision is part of the normative tax structure,

31 Ibid . at6548 . SeealsoBastionManagementLimited v. The Queen (1995), 95 D.T.C.
5238 (F.C.A.) .

32 (1993), 93 D.T.C . 5205 (F.C.A .) .
33 These are governmental zoning regulations that effectively restrict the access of

discreteandinsularminorities to the tonierneighbourhoods (see, forexample, ch . 9 ofP.R.
Dimond's, Beyond Busing ; Inside the Challenge to Urban Segregation (Ann Arbor:
University of Michigan Press, 1985)) .

34 On section 15 ofthe Charter see his dissent in Egan andNesbit v. Canada (1993),
153 N.R . 161 (F.C.A .) (protecting the constitutional right of gay couples to be free of
governmental discrimination) as well as his reasons for judgment in Schachtschneider v.
M.N.R. (1993),154N.R . 321(F.C.A .) . Note also the new rule ofinterpretation that favours
an interpretation that facilitates Charter values as set out in Slaight Communications Inc.
v. Davidson, [1989] 1 S.C.R. 1038.

35 Given the explosive appreciation ofresidential real estate in greater metropolitan
areas like Toronto and Vancouver, it is, I believe, difficult to justify the government's
failure toinclude anypartofthisincrease in economic powerin the comprehensiveincome
tax base (see the discussion of the Carter Commission Report's focus on the Haig -
Simons definition of income within) .

36 See footnote 21 .
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lbelieveapurposiveanalysis cannotrelyonthesortofpre-emptivedeterminations
noted above. Thenormative tax structure has an organic unity that demands a
more comprehensive analysis . These provisions are partofafunctioning whole
and the analysis should begun by identifying the object and purpose of the
provision within the wider context ofthe object andpurpose ofthe tax structure
as a whole.37

This is easier said thandone, ofcourse, butthe exercise is not hopeless. And
the promise, exciting . It has the potential to provide the judicial branch of
government with new tools to assist the legislative and executive branches in
achieving a more effective accommodation of the often contradictory public
policy objectives of our income tax systetn.3s The rest of the paper discusses
certain recommendedapproaches to apurposiveanalysis oftheIncome TaxAct .

1H. Context andPurpose-Based Charter Jurisprudence

In the mid-eighties DicksonC.J. established legislative purpose as the sine qua
non for the interpretation of both the Income TaxAct as well as the Charter.39

Since then, the Supreme Court has concentrated on developing aworkable
Charterjurisprudence while tending toavoidtheIncomeTaxAct.40Accordingly,
it should come as no surprise that the Charterjurisprudence hasgone furtherin
developing the promise and in avoiding the pitfalls ofpurpose-based analysis.

Today the mantra for Charter litigators is the word context. The Charter
terrain is complex. For thedifficultquestions there areno easymales. Thequality
of the answers is determined largely by the sophistication of the contextual
analysis thatcalibrates andpriorizes awiderangeofcontextual considerations 41

As L'HeureuxDubs J. notes in 5eaboyer :

31 1would argue thatRobertCouzin has advanced aderivativeofthis state interest one
vs . state interest three methodology in his speculationson apreferred treatment of"normal
losses" and "incentive deductions" in the rules suggested in "CurrentTax Provisions", ch .
3 in The Clarkson Gordon Foundation, Policy Optionsforthe Treatment ofTaxLosses in
Canada, (Toronto : The Clarkson Gordon Foundation, 1991) beginning at 3:38.

38 On the objectives of the Income TaxAct see, for example, the Carter Commission
Report,suprafootnote 9, ch . l,"Objectives ofthe Tax System" and theWhitePaperonTax
Reform, Hon. Michael Wilson, June 18, 1987, ch . 1, "The Objectives ofTaxReform".

34 See footnote 9.
ao For example, the Supreme Court refused the government's leave to appeal

application on Irving Oil (1991), 91 D.T.C. 5106 (F.C.A .) . SeeD.T.C.Current Cases,
Appeals Filed, Supreme Court of Canada.

41 This is also Nichomachean Ethics territory. In the vernacular of a modern Greek
political philosopher : "Not the right answer stupid, thebestanswer." We have to begin by
accepting the complexity of the subject matter (in Aristotle's case politics, in our'sincome
taxation) and concede that the exercise is not about finding truth but rather about
determiningwhatseems tobe the best accommodation based uponan assessment ofwhich
factors are important. See, for example, Aristotle, Nichomachean Ethics translated by M.
Ostwald (New York: N1acNdillan Publishing Company, 1986) at 1094b line 11 .
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It is my view that the constitutional questions must be examined in their broader
political, social and historical context in order to attempt any kind of meaningful
constitutional analysis . The strength of this approach was discussed by Wilson J., in
Edmonton Journal v. Alberta (Attorney-General) (1989), 64 D.L.R. (4th) 577 . She
states at 383-4 that, "[o]ne virtue ofthe contextual approach, it seems to me, is that it
recognizesthat a particular right orfreedom may have a different value depending on
the context42

Context is where the analysis of the normative tax structure is headed,
following the comparable developments in the Charterjurisprudence . Indeed,
context is expressly introduced in Rule 2 ofthe Bon-Secours codification . Also
theLister caseis interesting because it explicitlyimports thecontextualanalysis
into the taxation law (see extract above associated with footnote 16) . Similarly
in Hawboldt, Isaac C.J . (the federal government's lead counsel in BigM. Drug
Mart) pitches hispurposive analysis ofsubsection 125(5)in expresslycontextual
terms, beginning his peroration : "I start with context� , 43

A. The PurposiveApproach and the Royal Commission on Taxation

Unlike the Charter, the Income Tax Act of 1972 was preceded by a Royal
Commission that explored things purposive almost obsessively . Chairman
Carter had a favourite saying : "There is no good practice that is not based on
sound theory"

For those willing to accept the Dicksonian challenge codified in Bon-
Secours and who are prepared to seek a contextual analysis for the normative
tax structure that attempts to identify and implement the foundational objects
and purposes of our income tax regime, the Report ofthe Royal Commission on
Taxationis an incomparableresource . Not only is itthegenesis forboth the 1969
White Paper4S as well as the 1972 Act, but more important, it provides an
unrivalled attempt at analyzing and rebuilding the income tax structure based
on first principles46

42 R . v . Seaboyer (1991), 83 D.L.R. (4th) 193 at 204 (S.C.C .) . See now Egan v .
Canada (1995),124 D.L.R. (4th) 609 (S.C.C .) (in particular the dissenting judgment of
L'Heureux-Dubé J.) ; R. v . D.O.L., [1993] 4 S.C.R . 419 at 438 .

43 Hawboldt, supra footnote 30 at 6546 .
44 As reported by Commission member J . Harvey Perry, "Background and Main

Recommendationsofthe Royal Commissionon Taxation" in N . Brooks ed ., The QuestFor
TaxReform: TheRoyal Commission on Taxation Twenty YearsLater (Toronto : Carswell,
1988) at 27 .

45 E.J. Benson, Proposalsfor Tax Reform, (Ottawa : Department of Finance, 1969)
("Proposalsfor Tax Reform").

46 Almost ten years after its publication, one of the leading United States tax
academics, in an influential article, quoted at length from the Carter Commission Report,
supra footnote 9 (see B . Bittker, "Federal Income Taxation and the Family" (1975) 27
Stanford L. Rev . 1389 at 1393) .
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The Carter Commission Report has its limitations . Most of its
recommendations failed to be enacted . 47 Its fixation on the Haig-Simons
definition of incomm48 and the related conviction that taxpayer equity is built
upon both the sanctity ofa comprehensive tax base (a buck, is a buck, is a buck)
as well as the identification of "economic power" in all its guises is even more
contentious today than it was thirty years ago .

That said, the theoretical underpinnings ofthe Commission Report are still
intellectually competitive . While we know more today than we did yesterday,
the theoretical fault lines of the policy debate are not novel . Today, while the
battleis fought interms ofconsumption taxation vs . income taxation,49 the basic
political issue remains exactly as Carter found it over thirty years ago . Do we
tend towards keeping government out of the boardrooms ofthe nation in order
to facilitate the efficient deploymentofthe community's capital? ®r do we tend
to let government in so that it can redistribute wealth, providing as many
Canadians as possible with the economic critical mass necessary in a vibrant
economy?

To the surprise of many,s° the
redistributive side: 51

oyal Commission weighed in on the

In our opinion there is a consensus among Canadians that the tax-expenditure
mechanism (including transfers) is equitablewhen it increases the flow ofgoods and
services to those who, because they have little economic power relative to others, or
because they have particularly heavy responsibilities or obligations,would otherwise
not be able to maintain a decent standard of living . . ..
We believe that in orderto achieve a more equitable distributionofoutput, the tax

system should be consistent with the following objectives :

1 .

	

Most of the time most government expenditures should be financed through
taxes that are allocated in proportion to ability to pay. This means, in effect, that

47 Much of the authority for thenext several paragraphs is taken from Brooks, supra
footnote 44 .

48 Defined by McIntyre and ®ldman, supra footnote 21 at 1575 as "the market value
of consumption enjoyed during the tax year plus the net change in savings" . See, for
example, the Carter Commission Report, supra footnote 9, vol . 3, ch. 7 "Taxation Based
on Ability to Pay", in particular the subheading "Economic Power" beginning at 22.

49 For a contemporary discussion see ch. 3 "Economic Aspects of Federal Income
Taxation" in B . Bittker andL . Lokken, Federal Taxation ofIncome, Estates andGifts 2nd
Edition Volume 1 (Boston, New York: Warren Gorham & Lamont, 1989) at 3-lff.

5o As Brooksnotes, suprafootnote 44beginning at3, the RoyalCommissionitselfwas
conceived on Bay Street and approved by Prime Minister Diefenbaker as a signal to the
monied wing ofthe party that this prairie Conservative was not too Progressive.

51 The Carter Commission Report was the product of an era in which the political
vernacularconceded anascendancyto theliberalpoint ofviewthattoday seemsextraordinary.
Lester Pearson' sminoritygovernmenthadrecently enacted Medicare, the Canada Pension
Plan and the CanadaAssistancePlan . Lyndon Johnson had recently signedtheCivil Rights
Act of 1964 and the legislative frameworkforthe GreatSociety . Harold Wilson was Prime
Minister of Great Britain . The Progressive Conservatives werejockeying to replace John
Diefenbaker with Robert Stanfield . George Romney and Nelson Rockefeller were the
leading candidates for the Republican presidential nomination.
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the government must seek to impose progressive marginal rates on all additions
topersonal economic power, without regard to the source ofthose increments in
power. Wages, salaries, business profits, gifts and capital gains all increase the
economic poweroftherecipients and shouldbe treatedon exactly the samebasis
for tax purposes . . .

4.

	

It should also be a goal of the tax system to avoid tax concessions to particular
industries and to particular kinds of income . While the efficacy of special
treatmentcanbejudged only in the lightofthe particularcircumstances, such tax
concessions are always inequitable, are frequently inefficient, tend to distort the
allocation ofresources, and erode the tax base . Ifsuch special concessions are to
be given, they should be provided in a formthat makes it possible to assess their
costs, that is, revenue forgone, so that the concessions can be appraised at
periodicintervals.Therefore, generally speaking,subsidies should be usedrather
than tax concessions .

In light ofthese criteria, we believe that the present tax system is inequitable
in many important respects52

As the recent health care debate in the United States has confirmed once
again, dispassionate structural analysis of something that affects a significant
portion of the economy is difficult in our political culture.

Nothing is moredisruptive to the economy than income taxation .53 Real tax
reform is a perilous undertaking54 "Render therefore unto Caesar the things
which are Caesar's"55 are the words of a politician who is not seeking re
election. It takes something like a five million dollar Royal Commission with
a staff of seventy-five professionals to overcome our inability to analyze
objectively something like the income tax system.56 The most important

52 CommissionReport, supra footnote 9, vol. 2, ch . l: "Objectives oftheTax System",
at 1Uff. The government was cautiously supportive ofthis perspective in its 1969 White
Paper. See ProposalsforTax Reform, supra footnote 45 at 6, para .1 .6 . TheHouseFinance
Committee discusses the debate at some lengthin its Report beginningat page 93 :20 ofthe
Standing Committee Minutes (see supra footnote 23 and infra footnote 56).

53 "All levels of government together now require more than one-third ofthe gross
national product in taxes, social security contributions and otherrevenue to provide public
services" Proposalsfor Tax Reform, Benson, supra footnote 45 at 6.

54 Michael Wilson + GST= Political Oblivion .
55 The Holy Bible, (Oxford: Oxford University Press, Authorized King James

Version), Matthew 22:21 .
56 We are all taxpayers. Weall bringto the exercise avisceral conflictofinterest.Weall

have a wallet and a sector (our own and our client's) to protect . Beyond these generic
inhibitions, where the dominant political creed is a neo-conservative antagonism towards
government itself, it is, I believe, difficult to engage in a thorough analysis of issues like
vertical and horizontal equity . Equity becomes not so much an issue taxpayer vs. taxpayer;
rather it is amatter of taxpayervs . government . As the Report ofthe Finance Committee on
the WhitePaper, suprafootnote23notes: "Equity, accordingtotheRoyalCommission Report
and the White Paper, is to be sought as between taxpayers, and results from comparable
treatmentoftaxpayersbygovernment.ButtotheaverageCanadian,judging fromsubmissions
received by the Cornrnittee, it seems to be equity between himselfandthe government" (the
emphasis is the Committee's) at 93:22 oftheStanding Committee Minutes.The author is not
excluded from this rabble. The generic crankiness of the employee/taxpayer is more than
offset by the fact that the author is paid by government to keep the collection machinery of
government greased and running.
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accomplishment ofthe RoyalCommission was its capacity to look beyond the
sacred cows in theeconomy.57

Whilewemaynot share the Commission's politics,5s 1 would argue that the
RoyalCommission'sHaig - Simonsbased59presentationofthebasic, sometimes
conflicting, objectives and intentions of our income tax system transcends the
political and provides the authoritative purposive vernacular for those charged
with understanding the Income TaxAct.6o

The Contextual Approach and TaxAvoidance

Having advanced a theory, it is now appropriate to test the contextual
approach by applying it to tax avoidance, usingthe Carter Commission Report
as the purposive gravamen.

i) Recent TaxAvoidance Cases

The results in a number ofrecent tax avoidance cases must seem perverse
to the readerwhohas not accepted that the courts are workingfrom acontextual
model. For thosewhohave notfound®z andare workingfrom the old rules, the
same court, even the same judge, may semi to produce results that are
contradictory. Antosko, Bon-Secours, the dissent in Friessen, Mark Resources
Inc. and Continental Bank, are difficult to reconcile.61

51 The virulence of the criticism they engendered only serves to confirm the
extraordinary nature oftheiraccomplishments. Kenneth Carter diedin 1969, a manunder
attack . See, forexample, L. MacDonald"Why the Carter CommissionHad to beStopped"
inBrooks ed., supra footnote44 andthereferenceto "anearfrenzy ofdenunciation" at352.

58 Itmaybe argued that Carter's politics are outofthecivil libertarianwing ofthe neo-
conservative movement, and are not bleeding-heart-based at all. Simons was indeed one
of Carter's intellectual heroes (see K. Carter, "Canadian TaxReform and Henry Simons"
(1968) 11 J. ofLaw&Econ . 231) but as one ofthe founders oftheChicago school, Simons
looked upon the comprehensive tax base as a conservative tool to level the economic
playing field and rout vested preferences from the economy (see Neil Brooks, "An
Overview" in Brooks ed ., supra footnote 44 at 7).

59 See the discussion ofthe Haig - Simons definition ofincome in B. Bittker andL.
Lokken, supra footnote 49 at 3-2.

do See Carter Commission Report, supra footnote 9, ch . 1 "Objectives of the Tax
System", extract from Conclusions and Recommendations, vol. 2, at 18 . See footnote 38 .

61 InH. B. Antosko v. Canada, supra footnote 12,by allowing the appeal and rejecting
the reasons forjudgment of Stone J.A. in the Federal Court ofAppeal, lacobucci J. seems
to reject apurposive approachout ofhand while four months laterthe same courtproduces
Bon-Secours without any reference to Antosko (Iacobucci and Gonthier JJ. sat on both
panels). See also footnote 14 . Onthe tax avoidance/statutory interpretation beat, Bowman
J. in Mark Resources Inc. (1993), 93 D.T.C . 1004 (T.C.C.) seems to adopt the purposive
approach hollus bollus while exhibiting a surprisingly jaundiced perspective on it all in
Continental Bank ofCanada et al . v. The Queen, supra footnote 27 .
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If, on the other hand, you begin with the proposition that the exercise
requires a calibration and priorization of a variety of contextual factors, it is
easier to understand the results . Each has a different mix of factors and the key
to understanding the emerging jurisprudence is to identify those contextual
factors that are determinative . For example, the results in both Antosko and
Mark Resources Inc. are dictated by pre-eminent contextual factors .

InAntosko the Finance Departmentgot "mirandized" . 62 Subsection20(14)
is not ambiguous . Indeed, it is a closed regime with deemed results elaborated
in mandatory terms . The presence in the economy of non-tax-paying creditors
is no secret. Accordingly, even though we are in state interest one territory, the
case never gets beyond the first rule in Bon-Secours. The ordinary rule of
interpretation here is that unambiguous provisions are to be interpreted as
written, and while finding ambiguity is a subjective undertaking,63 why come
to the Finance Department's aid when the provision is drafted with such
blinding certainty?

The dominant contextual factor in Mark Resources Inc . i s the shadow of
Bronfman TrustandDicksonC.J.'s surprisingly restrictive analysis ofparagraph
20(1)(c) . For Dickson C.J., if the interest relates to the cost ofthe acquisition of
capital, paragraph 18(1)(b) expressly precludes a deduction64 For the Chief
Justice the exception in paragraph 20(1)(c) is offered by the legislature only for
the self-serving purpose ofgenerating taxable income. This is notGAAP.65 This
is not some derivative of a reasonable expectation of profit test . 66 In the
Dicksonian world, paragraph 20(1)(c) is an exceptional deduction that can be
taken only ifthereis adirectconnection betweenthe capitalinterest expense and
taxable income . This is the pre-eminent factor that determines the case for
Bowman J., and it explains why ajudge, who in Continental Bank exhibits both
an enthusiasm forthe Duke ofWestminsteras well as some scornforthe nascent
tax avoidance tools, 67 feels compelled to deny the 20(l)(c) deduction here.

62 Here the Department has bungled the drafting rather than the arrest .
63 See, for example, The Queen v . Fibreco Export Inc. (1995), 95 D.T.C. 5412

(F.C.A.) .
64Notethe English CourtofAppeal decision which places interest onincome account:

Beauchamp v. Woolworth plc ., [1989] 1 W.L.R . 50 (rev'd on other grounds by the House
of Lords) .

65 GAAP matches the interest expense, whether on capital or income account, to the
year incurred. See CICA Handbook at section 1520.03 .

66 By definition, once the outlay is found to be on capital account under paragraph
18(1)(b), it is not a 9(1)(a) or 18(1)(a) outlay or expense that attracts the reasonable
expectation of profit presumption in favour of finding deductibility (unless there is no
reasonable expectation of profit) .

67 Continental Bank ofCanada v. The Queen, supra footnote 27 at 1870ff.
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ii) The Royal Commission and TaxAvoidance

In the particularly troublesome world of$ax avoidance we are moving towards
acontextualmethodologythat identifies arangeoffactors thatmustbe priorized
and assessed in the context of the legislation under review .

Bon-Secours tells us that contextual factor number one is purpose. I have
suggestedthatthefirststopinthepurposiveinvestigationistheRoyalCommission
on Taxation, and I think it is fair to say that on tax avoidance the Royal
CommissionReportprovides animportantsummary ofthepurpose andobjectives
of the income tax regime's avoidance controls :

1 .

	

It is necessary and desirable in any modern tax system to have effective
provisions to counteract tax avoidance. However, a number of other objectives
and guiding principles must also be kept in mind.
a)

	

Ataxpayer should not be penalized for deciding not to earn income, even
if the reason for this decision is the reduction or avoidance of tax liability .
Likewiseifhe givesuparight toincomeand doesnotretainanycontrolover
the income or source of income he should not be taxed on such income
arising thereafter .

b)

	

Ifa taxpayer arranges his affairs in such a way that he avoids tax on income
orreduces his liability for tax on the income below what he would expect
to pay under the general scheme and intent of the legislation, while
continuing to enjoy thebenefits ofthe income or continuing to control the
income or its source, he should be taxed.

2 .

	

The courts should not depart lightly from the words ofthe statute where those
words are clear and unambiguous and should not disregard the legal effect ofa
transaction. However, in order to work with the legislature to develop good tax
laws andinorderto avoidthenecessity for numerous technical loophole-closing
amendments, the courts should interpret the tax statute fairly and equitably and
insuch away astogive effecttothe legislative scheme, without anypresumption
beingmade eitherforor against thetaxpayer.They should also have regardto the
true nature and effect of transactions and take into account their economic
substance as well as their legal effect .

3 . Tax avoidance provisions in the legislation should be carefully designed to
accomplish the objectives in paragraph 1 above so far as possible. While the
"sniper" approach or the "shotgun" approach or an approach somewhere in
betweenmay be advisable in each area, theprovisions should not be so broad or
so rigid as to penalize bonafide transactions. Normally a provision should be
expressedinsufficiently generalterms thatthecourts willbe abletointerpret the
words inthe context ofthelegislative scheme and distinguish between the cases
which are deserving of correction and those which are not. ®n the other hand,
such provisions should notbe so broad and general that they. are devoid of any
clear meaning and therefore ineffective in operation. . . .

6.

	

Section 137(1) [old 245(1)], which disallows expenses which would unduly or
artificially reduce income, would probably be held applicable only in rare and
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extreme cases, and should be retained mainly as a deterrent . Section 137(2) [old
245(2)], which imposes tax on benefits conferred, is so broad and general and so
vague that it isunlikely to havemuchpractical importance . Any provision ofthis
kind should specify more particularly the circumstances in which it will apply.

7. Section 16(1) [56(2)], which provides for the constructive receipt by one
taxpayer ofapayment made to another, is sufficiently clear in itsintentand atthe
sametimeis sufficiently general in its wording that it leavesroom for interpretation
andapplication by the courts accordingtoeachcase, and it shouldberetained . . .68

Inpriorizingthebasic objectives ofa taxation system, the Royal Commission
established vertical and horizontal equity among taxpayers as the Prime
Directive : "We assign a higher priority to the objective of equity than to all the
others". 69

For the Royal Commission both the express tax avoidance provisions as
well as the related doctrines of statutory interpretation of the normative tax
structure are to be the principal enforcement tools to meet the Prime Directive .
Not only does the Commission's Summary, setoutabove, accurately predict the
jurisprudential developments in Stubart and Bronfman Trust, it also provides a
sensible purposive overview ofwhat the courts are charged with accomplishing
in this area of the tax law .

From this foundation, specific doctrinal aids with cryptic forms such as
"substance over form", "commercial reality", "modified analysis of closely
held corporations",1° "principal and agency" and "step transaction" become
more meaningful. If the particular doctrine can advance the Prime Directive
without trashing other contextual factors of similar importance, why not take
advantage of the court's enhanced capacity to achieve an equitable allocation
of the tax burden?

iii) State Interest One and Tax Avoidance

Certain tax planning gambits run smack into the normative tax structure .
These planning strategiesrely upon plain meaning interpretations oftheActthat

68 Carter Commission Report, supra footnote 9 vol. 3, app. "A" "Problems of Tax
Avoidance" at .573 .

69 Carter Commission Report, ibid ., vol. 2 at 17 .
"° It seems difficult to dispute the fact that "when the same persons occupy both sides

of the bargaining table, form does not necessarily correspond to the intrinsic economic
nature of the transaction" (See B . Bittker and J. Eustice, Federal Income Taxation of
Corporationsand Shareholders, 5th ed. (Boston : Warren, Gorham& Lamont,1987) at 4-
21 and cases cited in footnote 64 at 4-22). The last three paragraphs in Dickson C.J .'s razor
thin majority judgment in The Queen v . McClurg (1991), 91 D.T.C . 5001 at 5012 suggest
that looking behind the closely-held-corporation's chador is a legitimate tax avoidance
doctrine . But can he that giveth, taketh away? In Canada the closely heldcorporation is a
creature of the Income Tax Act. The small business deduction requires incorporation .
Surely if anybody is going to be forced to accept the consequences of the corporate veil it
should be Finance .
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are out of sync with foundational concepts . In these circumstances, acourt is
justified in resisting the attraction of plain meaning.

Mara Properties7l is a case in point. The extent to whichan income tax
regime permits the transfer of losses between unrelated taxpayers is a basic
policy choice, providing a key determinant for the tax base?2 In Canada,
Parliament has consistently opted to restrict such loss transfers 73 In the words
ofthe RoyalCommissiononTaxation "afull sharing oflosses by the government
wouldbe repugnant to most Canadians"74 In this context, apurposive analysis
of section9 and subsection 88(l) is appropriate andmight well induce a court
to findthat thetransactioninMaraProperties wasenteredintowith a conviction.
of loss; was not ascheme for profit-making with respect to the dealings in the
particularproperty ; andtherefore, falls outsidethebusiness contextrequiredfor
there tobeadeterminationofeither profitor loss in accordance with subsections
9(1) and (2) of the Act.

iv) TheAccepted Normsof Commercial Reality Test

In the lee of Stubart itself and The Queen v. Irving Oil Limited" it would
bedisingenuous to argue thattheUnitedStates "business purpose" test76 is alive
and well in Canada . Until advised to the contrary by the Supreme Court of
Canada, we have to accept that ours is aDuke ofWestminsterjurisdiction.

Despite that, however, I place the right of taxpayers to tax plan as
aggressively as the letter of thelawallows in a distinctly secondary tier of the
contextual firmament.

The purpose of this rule is no longer grounded in the noblesse oblige of a
conservativejudicial branch ofgovernment imposing its ownfiscal drag on the

71 Supra footnote 14 - on appeal to the Supreme Court of Canada.
72 See Report ofthe Royal Commission on Taxation, supra footnote 9, Volume 4,

Chapter 22 "General Business Income" beginning at 252. See also Robert Couzin,
"Current Tax Provisions Relating to Deductibility and Transfer of Losses" chapter 3 in
Policy Optionsfor the Treatment ofTax Losses in Canada (1991) The Clarkson Cordon
Foundation (Scarborough, Ontario: Thomson Professional Publishing Canada).

73 See Royal Commission Report, ibid., Volume 2 at 155.
74 Royal CommissionReport, ibid., Volume 4 at253. See also Morrissey v . Canada

89 D.T.C . 5081 (F.C.A.) at 5081 for a discussion of the Act's use of "chief source of
income" (between 1917 and 1951) as a buffer against loss offsets from other sources of
income ofthe same taxpayer . For Budget statements setting out a consistent government
perspective on the need to restrict loss transfers see: Finance Minister Cordon's 1963
Budget Speech, Hansard at 1005 ; Finance Minister MacEachern's Budget Papers tables
November 12,1981 under theheading "TransferofLossesonChange ofControl" ; Finance
Minister Wilson's Budget Papers, May 1985, titled "The Corporate Income Tax System,
A Direction for Change".

1s Supra footnote 40.
76See Gregoryv.Helvering,Commissioner ofInternal Revenue, 293 U.S . 465 (1934) .
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social welfare state77Today thejustification for such a rule is more in keeping
with the commentary of Estey J . in Stubart. If the tax planning gambit is well
within normal commercial practice, even if the statutory provision relates to
state interest one, itmay be appropriate to "mirandize" the Finance Department,
based on the laissez-faire policy concerns of Estey J. previously noted.

In Mark Resources Inc . Bowman J . notes :
It is fair to say that artificiality is in the eye ofthe beholder, and where one draws the
line between `acceptable' and `unacceptable' tax avoidance schemes is a matter of
perception . Inthatdetermination thefactthatthe schememayhave beenpredominantly
or exclusively fiscally motivated plays a minor or even a non-existent role [case
references omitted] . What is of far greater importance is whether the scheme falls
within accepted norms of commercial reality?s

I would argue that the case law, as it applies to the normative tax structure,
is relatively consistent with a rule that proposes a continuum from normal
commercialpractice at the one end to extra-ordinary commercial practice at the
other . The transactions in In,ing Oil, McClurg and Stubart, for example, are
eminently foreseeable commercial practices and a court might reasonably
conclude that they would be in the contemplation of the Finance Department.
Accordingly, ifnotdealtwithin the legislation, eitherthrough express exclusion
in the primary provision, or through indirect exclusion in a generic tax
avoidance provision that teleological investigation confirms was crafted with
the subject avoidance problem in mind, why not assume that the Finance
Department finds them permissible?7s

Moving away from normal commercial practice on the continuum, the
assumption thattheevents wereinthe contemplation ofthe Finance Department
diminishes and the obligation of the court "to work with the legislature to
develop good tax laws . . . to avoid the necessity fornumerous technical loophole
closing amendments . . . [and to] interpret the tax statute fairly and equitably to
give effect to the legislative scheme" becomes more compelling.so

Forexample, the capital loss transactions thatthe English courts disqualify
under the "step transaction" doctrine (and that Estey J . discusses at some length
in Stubart) might be derailed in Canada in terms ofbeing too farremoved from
normal commercial practice .81

77 At the height of the Depression, the House ofLords had no trouble endorsing the
Duke of Westminster's rather ham-handed tax avoidance gambit (Inland Revenue
Commissioners v. Duke of Westminster, supra footnote 27.

78 Mark Resources Inc. v. The Queen, supra footnote 61 at 1009 .
79 We do not know whether the Stubarttransaction would have survived scrutiny under

thepertinenttax avoidanceprovision, then section 137 .See Stubart, suprafootnote 4 at 6309.
s° In paragraph number 2 of the quote associated with footnote 68, supra. See also

footnote38 . Here wearealsogetting into DicksonC.J .'sinstructiontolookatthe"commercial
reality" of the taxpayer's actions - see Bronfman Trust, supra footnote 5 at 5067 and The
Queen v. McClurg, supra footnote 70 at 5011 (see also final sentence, paragraph no. 2, of
extractfrom Carter Commission Report associated with footnote 68 supra).

aI Note thatthe capital gains subdivision ofthe Act,priorto GAAR, contained itsown
step transaction type tax avoidance provision in subsection 55(1) .
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Conclusion

Thepromise ofpurposive analysis is certainly not convenience . Thejudge who
is looking forformulas thatrival, in their simplicity and ease ofapplication, the
male in the Duke ofWestminster will be disappointed. The promise here is not
an easier path to judgment, but rather, a better path .

Experience teaches that an investigation of the intent ofthe executive and
legislative branches ofgovernment and the purpose of the legislation is almost
inevitably rewarded with new insights into the legislative provision under
scrutiny . For example, the GST Credit is the product of surprisingly intense
governmental consideration of the regressivity ofconsumption taxes, aprocess
that dates back to the Royal Commission on Dominion Provincial Relations
(Rowell Sirois) . 82

evenue Canada's effort to turn the director's duty of care obligation in
section 227.1 into a blanket personal indemnification for certain unsecured
corporate debts loses ground when tested against the legislative purpose
reported by the House Finance Committee :

The proposal has been necessitated by the fact that some corporations have been
setting up separate companies without any assets for the exclusive purpose of
engaging employees for contract work without remitting payroll taxes . Since these
companies did not haveany assets, Revenue Canadawas notable to force liquidation
of the company's assets for the payment oftaxes. The proposal will enable Revenue
Canada to pursue the company directors for the taxes in arrears .

While the principle of the proposal is sound, the Canadian Ear Association
considers the potential scopeofapplication ofthe proposal toobroad. Forthis reason,
it suggests that the expanded liability be applicable only when directors have "direct
knowledge" of the company's non-compliance or where violations occur as a result
of the director's "gross negligence .s3

81 See Lister, supra footnote 16 at 6536, 6537 .
as The Eighteenth Report to the House, Finance, Trade and Economic Affairs

Committee, Minutes of Proceedings, 5-10-82 at 18:16 . It must be assumed that the
Committee was reporting on the purpose indicated by the Finance Department officials
who testified in camera (see, for example, Committee Minutes of August 26, 1982 and
September 10, 1982). The due diligence defence was added by the Finance Department
after the Committee Deport. For a discussion ofthe history of the section see E.G. Kroft,
"The Liability of Directors for Unpaid Canadian Taxes" in Report ofProceedings ofthe
Thirty-Seventh Tax Conference, 1985 Conference Report (Toronto : Canadian Tax
Foundation, 1986) 30: 1-90 at30:15.1 would argue that section 227 .1 is another example
ofthe troubled relationship between the Income TaxActand the closely held corporation.
Why the director issingled outwhile theofficersandownersescaperesponsibility (contrast
section 227.1 with the wider net provided for in article 6672 of the UnitedStates Internal
Revenue Code) is probably explainedbytheprovisioninournewRCA's thatprovides that
the directors "shallmanage the business and affairs of the corporation" (see, forexample,
subsection 102(1) ofthe Canada Business CorporationsAct, R.S.C. 1985, c. C-44) . But as
Professor Gowerhas noted, ournew corporate law statutes andreforms (including section
102) are directed at the widely held corporation and tend to have no sensible application
to the closely held corporation . See L.C.E. Gower "Whither Company Law" (1981) 15
U.E.C.L. Rev . 385-401 .
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Rule 2 in the Bon-Secours codification is an important call to arms
consistent with the Carter Commission's vision of the role of the judiciary in
statutory interpretation, in general, and in tax avoidance, in particular .
Government has the authority to establish tax policy . The tax courts have the
responsibility to identify the purpose and intent ofthatpolicy and implementit .
In the words of Holmes J . :

The Legislature has the power to decide whatthepolicy ofthe law shall be, and if
ithas intimated its will, howeverindirectly, that willshouldbe recognized andobeyed.
The majorpremise of the conclusionexpressed in a statute, the change ofpolicy that
induces the enactment, may not be set out interms, butit is not an adequate discharge
ofduty for courts to say : We see what you are driving at, but you have not said it, and
therefore we shall go on as before."

Today ourjudges arebeingaskedto create lawbased uponthe publicpolicy
underpinnings rather thanjust discover that whichis pre-ordained . 85 So long as
our tax courts identify the contextual factors that are determinative and provide
transparent reasons forjudgment thatenumerate the public policy choices, this
should be an exciting time for tax court judges charged with doing their job
based on: "empiricism not dogmatism, imagination rather than literalness" . 86

"Johnson v. U.S., 163F.30at32 (1 st . Circuit 1908) as quotedby Bittkerand Lokken,
supra footnote 49 at 4-26 after noting : "It is farfrom clear, however, why the Code should
beconstrued strictly against eitherthe taxpayer or thegovernment . A moresalutary attitude
was advocated by Holmes J., responding to the once-popular adage that statutes in
derogation ofthe common law should be strictly construed".

85 Onthe liberalization ofthejudging process, and forexplicit answers tothe question
"Do Judges Create or Discover?" from two recent Supreme Court Chief Justices, see B .
Dickson, "The Role andFunctionofJudges" (1980),14 L . Soc. Gaz.138-91 andB . Laskin,
"TheRoleandFunctions ofFinalAppellateCourts : TheSupremeCourtofCanada"(1975)
53 Can. Bar Rev. 469-81 .

ss Advice provided to the Supreme Court of Canada by B. Laskin, "The Supreme
Court ofCanada: A Final Court of and for Canadians" (1951) 29 Can . Bar Rev. 1038 at
1076 .
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