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In this article, the authordiscusses the approach ofthe Supreme Court ofCanada
to the treatment ofsocietal interests in cases involving section 7 ofthe Charter.
From a review of the cases where the Court has considered the issue of where to
balance societal interests - in the determination of whether there has been a
violation ofthe principles offundamentaljustice or in the analysis under section
1 - it becomes apparent that the Court is far from having any conceptually
coherent approach to this issue, which is often determinative ofindividual rights
under section 7. The author demonstrates that there are, in fact, two radically
different approaches to the treatment of societal interests in section 7 cases,
resulting in a situation where the lower courts and the profession at large are
effectively without directionfrom the Court on this extremely important issue . The
author argues that the tendency ofsomejustices to import societal interests into
the determination ofthe principles offundamentaljustice effectively emasculates
the rights guaranteedby section 7because the resulting additional burden ofproof
on the individual rights claimant is excessively onerous.

Dans cet article, l'auteur discute du traitement qu'accorde la Cour suprême du
Canada aux intérêts de la société dans les causes impliquant l'article 7 de la
Charte. L'auteurpasse en revue les arrêts où la Cour a considéré la question de
savoiroù les intérêts de la société devaient êtrepris en compte - en déterminant
s'il .y a eu ou non violation des principes de la justice fondamentale ou dans
l'analyse aux termes de l'article 1 . De toute évidence, la Courne présente aucune
cohérence dans son approche conceptuelle de cette question, laquelle bien souvent
détermine les droits de l'individu aux termes de l'article 7. L'auteur démontre
qu'il existe en fait deux approches diamétralement opposées au traitement
accordé aux intérêts de la société dans les décisions de la Cour suprême, ce qui a
pourrésultatde laisserles tribunaux inférieurs et laprofession engénéral, àtoutes
fins utiles, sans directives sur cette question extrêmement importante. Selon
l'auteur, la tendance actuelle de certainsjuges de prendre en compte les intérêts
de la sociétédans la détermination desprincipes de lajusticefondamentale apour
effet d'émasculer les droits garantis par l'article 7 en imposant à l'individu un
fardeau de la preuve additionnel qui est excessivement onéreuse.
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It is not appropriate for the state to thwart the exercise of the accused's right by
attempting to bring societal interests into the principles offundamental justice andto
thereby limit an accused's s . 7 rights . Societal interests are to be dealt with under s .
1 of the Charter, where the Crown has the burden ofproving that the impugned law
is demonstrablyjustifiedin afree anddemocraticsociety . In otherwords, it ismyview
that any balancing ofsocietal interests against theindividual right guaranteedby s. 7
should take place within the confines of s . 1 of the Charter.

[. . .] this courthasmade itclear thatthe community's interest is one ofthe factors that
must be taken into account in defining the content of the principles of fundamental
justice .
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(Lamer C.J.C . in Swain')

(La Forest d . in Thompson Newspapers 2)

Fundamentaljustice inourCanadian legaltradition andinthecontextofinvestigative
practices is- primarily designed to ensure that a fair balance be struck between the
interests of society and those of its citizens .

(L'Heureux-Dubé J . in Thompson Newspapers3)

Introduction . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 447
Principles of Fundamental Justice . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . 450
Societal Interests . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 457
A.

	

The B.C. Motor Vehicle Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 457
B.

	

Subsequent Decisions: A Court Divided . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 459
Conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 472

I. Introduction

While Lamer C.J.C . nayhave been clear on where todeal with societalinterests
in Swain, the speeches ofhis colleagues, LaForestand L'Heureux-DuM JJ., in
ThompsonNewspapersandotherdecisions demonstrate thatthe Supreme Court
ofCanadahas rarelybeenconsistenton whetherthebalancing ofthese interests4
with individual rights guaranteed by section 7 should take place within that

' .R. v . Swain (1991), 125 N.R . 1 at 38 [hereinafter Swain] .
2ThompsonNewspapersv .Canada, [199011 S.C.R .425 at541 [hereinafterThompson

Newspapers] .
3 Ibid. at 583 .
4In this article the term "societalinterests" is understoodto include relatedterms such

as "the public interest," "communal interests," "state interest" and other similar terms .
Indeed, in discussing some cases these terms may be used interchangeably.

s In this article, we refer to "individual rights" guaranteed by section 7 because the
rightsto life, libertyandsecurityofthepersongenerally haveno application to corporations,
except in limited circumstances where individuals are also involved; see drwin Toy v.
Québec (A .C.),'[1989] 1 S.C.R. 927 and Thompson Newspapers, supra footnote 2, Lamer J.
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section or under section 1 of the Charter .' In fact, since the Court first
considered section 7 inRe B . C Motor Vehicle Act' the issueofwhere to balance
societal interests and individual rights has been the subject of marked
disagreement betweenthe majority andminority opinions' or, alternatively, has
been ignored altogether in cases where the Court has proceeded without dissent
to import societal interests into the principles of fundamental justice, thus
precluding any section 1 inquiry whatsoever.' The cases where the Court has
considered the principles offundamental justice testify to the development of
two competing approaches to the treatment of societal interests . The first,
typified by the judgment of Lamer J. in Re B. C. Motor Vehicle Act and
reaffirmed in later cases such as Swain, would only consider societal interests
under section 1, while the second, typified by the reasoning of La Forest J . in
cases such as Lyons, Beare, and Thompson Newspapers, that of L'Heureux-
Dub6 J. in ThompsonNewspapers and by thatofSopinkaJ. inRodriguez, would
factor in these interests in the determination of the principles of fundamental
justice . Indeed, cases such as Thompson Newspapers, Swain and Rodriguez
demonstrate the lack ofany conceptuallycoherentapproach, with somejustices
agreeing with the inclusion of societal interests in the determination of the
principles offundamentaljustice inone case and insisting on a section 1 analysis
in the other."'

As Lamer C.J . noted in Swain, where the balancing ofsocietal interests and
individual rights takes place can have important consequences for the burdenof
proof the section 7 rights claimant must meet .

	

If the societal interests are
considered uniquely under section 7 in the determination of whether a principle
of fundamental justice has been infringed, the state has the advantage of not
having to meet even the far less stringent requirements ofthe Oakes test-post

s Canadian Charter ofRightsand Freedoms, PartI ofthe Constitution Act, 1982 being
Schedule B oftheCanadaAct1982(U.K .), 1982,c.11 [hereinafter Charter) . Section7reads:

Everyone has the right to life, liberty and security ofthe person and the rightnot to be
deprived thereofexcept in accordance with the principles of fundamental justice.

Section 1 reads :
The Canadian Charter ofRightsandFreedomsguarantees the rights and freedoms set
outin it subject only tosuchreasonablelimits prescribed by lawas can bedemonstrably
justified in a free and democratic society .
' [198512 S.C.R. 486 .
$ Swain, supra footnote 1 and Rodriguez v. British Columbia (Attorney General)

(1993),158N.R . I (S.C.C .) [hereinafterRodriguez] are tworecentexamples ofcaseswhere
the disagreement on this issue was marked.

9 See for example, R. v. Lyons, [198712 S.C.R. 309 [hereinafter Lyons] ; R. v . Beare,
[198812 S.C.R. 387 [hereinafter Beare] .

'° In Swain, supra footnote 1, L'Heureux-Dubé J . insisted that the balancing of
interests occur inthe determinationof the principlesoffundamental justice, but concurred
inthe opinion ofMcLachlin J . in Rodriguez, who was ofthe opinion thatsocietal interests
were to be considered under section 1 and not in the determination of the principles of
fundamental justice in section 7 . Sopinka J. concurred in the opinion of Lamer C.J . in
Swain, but wrote the majority opinion in Rodriguez where he considered the societal
interest uniquely in the determination of the principles offundamental justice.
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Edwards Books -to justify a restriction of a Charter protected right.' 1 Ifthe
principles offundamentaljustice are conceived as a balancing ofinterests, the
individual claiming an infringement of a section 7 right must prove three
separate elements : (1) that its interestisincluded under"life, liberty and security
of the person," (2) that a principle, or principles, of fundamental justice are
infringed in the context in which the right is being vindicated, and (3) that this
principle is not overridden by a valid state or communal interest in these
circumstances . The addition ofthis third step has the consequence ofimposing
a muchheavierburden ofproofonan individualinvoking a section 7right. The
normal burden for the individual in respect of other rights under the Charteris
to prove that there has been a breach of a Charter right, with the burden

" In R. v . Oakes, [198611 S.C.R. 103 [hereinafter Oakes] at 138-139, Dickson C.J.
outlined the criteria tobe satisfied to establish that a limit is reasonable and demonstrably
justified in a free and democratic society in the following passage at :

To establish that a limit is reasonable and demonstrably justified in a free and
democratic society, two central criteria must be satisfied. First, the objective, which
the measures responsible for a limit on a Charter right or freedom are designed to
serve, must be "of sufficient importance to warrant overriding a constitutionally
protected right or freedom" : R. v. FigMDrug Mart Ltd., supra at 352 S.C.R. The
standard mustbe highin orderto ensure that objectives which aretrivial or discordant
withtheprinciples integral to afreeanddemocraticsociety donotgain s. l protection.
It is necessary, ata minimum, thatan objective relate to concerns which arepressing
and substantial in a free and democratic society before it can be characterized as
sufficiently important.
Second, once asufficiently significant objective is recognized,thentheparty invoking
s. 1 must show that the means are reasonable and demonstrably justified. This
involves"aformofproportionalitytesf':R.v.PigMDrugMartLtd.,supra. Although
the natureofthe proportionality testwill vary dependingon the circumstances, ineach
case courts willberequiredto balance the interests ofsociety withthose ofindividuals
and groups . There are, in my view, three important components ofa proportionality
test. First, the measures adopted mustbe carefully designed to achieve the objective
in question. They must notbe arbitrary, unfair or based on irrational considerations.
Inshort, they mustbe rationally connected to the objective. Second, the means, even
if rationally connected to the objective in the first sense, should impair "as little as
possible" the right or freedomin question : R. v. PigMDrug Mart Ltd., supra at 352.
Third, there must be proportionality between the effects of the measures which are
responsibleforlimitingtheCharterrightor freedom, andtheobjective whichhas been
identified as of "sufficient importance."

In R. v . EdwardsBooks&ArtLtd., [1986] 2 S.C.R. 713 [hereinafterEdwardsRooks], the
Court would appear to have softened the stringent requirements laid out in Oakes, For a
commentary on the Court's dilution of the criteria in the Oakes test, see P. Hogg,
ConstitutionalLaw ofCanada, 3d ed . (Toronto: Carswell,1992) at 852-889 and P . Ilogg,
"Section 1 Revisited" (1991)1 Nat. J . Con.Law 1-24. Seealso : C . Dassios and C . Prophet,
"CharterSection 1 :TbeDecline ofGrandUnified Theory andtheTrendTowardsDeference
in the Supreme Court of Canada" (1993) 15 Advocates' Q. 289-307; F.P. fendes, "In
Search of a Theory of Social Justice: The Supreme Court Reconceives the oakes Test"
(1990) 24R.J.T. 1 ; G . Tremblay & S.Marsolais,"Reconnaitre auxpouvoirs politiquesune
marge d'appréciation aux fins del'article premier de laCharte canadienne" (1992) 52Can .
Far Rev . 841-857 ; P. Flache, "The Criteria of Justification Under Oakes: Too Much
Severity GeneratedThrough Formalism" (1991) 20Man. Law J . 437-450 ; A . Lokan, "The
Rise and Fall of Doctrine Under Section 1 ofthe Charter" (1992) 24 Ottawa L.R . 163 .



450

	

THE CANADIAN BAR REVIEW

	

[Vo1,74

switching to the Crown to prove why an infringement isjustified. '2 This paper
takes theposition that the importation ofsocietal interests into the determination
ofthe principles of fundamental justice effectively emasculates the individual
rights guaranteed by section 7 . Anexamination ofthecases where the Court has
taken this route will demonstrate that the individual will rarely, ifever, meet the
additional burden imposed . In contrast, the results in the cases where the Court
has proceeded to deal with societalinterests under section 1 have generally been
favourable to the individual rights claimant . This paper will critically examine
both approaches to the treatment of societal interests in light of the theory of
section 7 advanced by theCourt in Re B.C. Motor Vehicle Actand argue that the
consideration of societal interests in the determination of the principles of
fundamentaljustice does not correspond with the "purposive" approach to the
interpretation of Charter rights outlined in Southant'3 and BigM Drug Mart. t o
It will become clear that in decisions subsequent to Re B. C. Motor Vehicle Act,
some justices have distanced themselves considerably from the approach
outlinedby LamerJ. and that the interpretative approach advanced by La Forest
J . in Lyons and Beare, which involves a balancing of individual rights and
societal interests in the determination of the principles of fundamental justice,
has become the preferred vehicle to limit the application of the right to life,
liberty and security of the person .

II . Principles ofFundamental Justice

Before proceeding to examine the treatment of societal interests in Re B.C.
Motor Vehicle Act and subsequent decisions, it will be useful to summarize the
Court's approach to the question - "What are the principles of fundamental

"SeeW.H. Charles etal ., Evidenceandthe CharterofRightsandFreedoins (Toronto :
Butterworths,1989) at 14-15 . While the burden ofproof, which should fall on the Crown
under the Oakes test is onerous, there has been an unfortunate tendency on thepartofsome
justices to simply state that theinfringementis justified undersection 1 onthe basis ofwhat
amounts to taking judicial notice . See for example the approach of Pratte J.A in Gallant
v. Canada, [1989] 3 F.C . 329(C.A .) [hereinafter Gallant] . Pratte J.A . wouldappearto have
taken judicial notice of the justification under section 1 since he noted at 340, that the
appellant had not addressed the point . He stated :

However, the answer to the question appears to me to be so obvious that I do not need
any evidence or argument to conclude that, in a free and democratic society, it is
reasonable, perhaps even necessary, to confer such a wide discretion on penitentiary
authorities .

This approach to justification under section 1 of the Charter would seem to ignore
completely the test elaborated by the Supreme Court in Oakes, ibid. and would appear to
be aproblematic extension ofthe situations where ajudge is entitled totakejudicial notice .
SeeC . Fabien, "L'utilisation parlesjuges de ses connaissances personnelles dans leprocès
civil" (1987) 66 Can . Bar Rev. 433-489 . Contra, Hogg in Constitutional Law ofCanada,
ibid. at 859, suggests that theCourt should take abroader viewofjudicial notice in Charter
cases.

13 Hunter v. Southam Inc., [1984] 2 S.C.R . 145 [hereinafter Southam] .
14 R. v . Big M Drug Mart Ltd., [198511 S.C.R . 295 [hereinafter Big M Drug Mart] .
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justice?". The manner in which the Court has endeavoured to answer this
question has usually determined at what stage societal interests are considered .

In Fee B. C: Motor Vehicle Act, Lamer J. had to determine whether section
7 was infringed by a section 94(2) of the British Columbia Motor Vehicle Act
which mandated a sentence ofimprisonment for an absolute liability offence."
While the liberty interest was apparent, Lather J. discussed the principles of
fundamental justice holding that they are contravened where imprisonment is
mandated by statute for absolute liability offenses . The approach to the
principles of fundamental justice outlined by Lamer J. is important as it has
generally been the starting point for any section 7 analysis . Lamer J. viewedthe
principles offundamentaljustice as "a qualifier of the right not to be deprived
oflife, liberty and security of the person,"'6 and went on to note that while the
phrase "principles of fundamental justice" serves to establish the "parameters
ofthe interests," it cannot be "interpreted so narrowly as to frustrate or stultify
them."" Indiscussing the scope ofthe principles offundamentaljustice, Lamer
J. warned that the term wasnot synonymous with naturaljustice andshould not
be interpreted so narrowly,'srejectingtheidea thattheprinciples offundamental
justice have only a procedural content and allowing that these principles could
havea substantiveapplication." ForLamerJ., "ss. 8 to 14provide aninvaluable
keytothe meaningofthe principles offundamentaljustice" because theserights
haveallbeenrecognized as "essential elements ofasystem forthe administration
ofjustice which is founded upon a belief in <<the dignityandworth ofthe human
person>> [. ..] and on the <<rule oflaw>>" .2° Lamer J. elaborated what has come to
be the central element in the approach ofthe Supreme Court to the principles of
fundamentaljustice:

11 R.S.P.C . 1979, c. 288, s. 94(1), (2) . Section 94(2) provided that driving without a
valid driver's licence or with a suspended driver's licence was an offence of absolute
liability in which fault could be established by proof of driving whether or not the driver
knew of the prohibition or suspension .

'c Supra footnote 7 at 501 .
17 Ibid.
's Ibid. at 502. In subsequent decisions it became clear that procedural fairness was

also encompassedby theprinciples offundamentaljustice ; see : Jones v. The Queen, [1986]
2 S.C.R. 284 at 322Wilson J. [hereinafterJones] ; Lyons, supra footnote9 at361, LaForest
J. Inthis context, consider the conunentsofPratte J.A . inGallant, supra footnote 12at338,
to the effect that in comparison with the common law rules of procedural fairness and
natural justice which can be modified by the legislature, the principles of fundamental
justice can onlybe modified in accordance with section 1 ofthe Charter, and in this sense
are not variable or flexible . In Gallant, Pratte J.A. balanced the competing interests ofthe
inmate subject to transfer and the security interests ofthe penitentiary systemundersection
1.

is Re l3. C. Motor Vehicle Act, supra footnote 7 at 499.
z° Ibid. at 503 .

It is this common thread which, inmy view, must guide us in determining the scope
and content of "principles of fundamental justice" . In otherwords, theprinciples of
fundamentaljustice are to befoundin the basic tenets ofour legal system . They do
notliein the realmofgeneralpublicpolicy butin the inherent domain ofthejudiciary
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as guardian ofthejusticesystem. Such anapproachto the interpretation of"principles
offundamental justice" is consistentwiththewordingandstructure ofs . 7, the context
ofthe section, i.e., ss . 8 to 14, andthe character and largerobjectsofthe Charter itself.
Itprovides meaningful contentforthe s . 7 guarantee all thewhile avoiding adjudication
ofpolicy matters2 1

On the key question of which principles are principles offundamentaljustice,
LamerJ. suggested how the Court would approach the issuebut avoided any set
definition :

Whether any given principle may be said to be a principle offundamentaljustice
within themeaning ofs. 7 will rest upon an analysis ofthe nature, sources, rationale
andessential roleofthat principlewithin thejudicialprocessand in our legal system,
as it evolves.
Consequently, those words cannot be given any exhaustive content or simple
enumerative definition, but will take on concrete meaning as the courts address
alleged violations of s . 7 . 21

In Re B.C. Motor Vehicle Act, section 94 violated the principle that an
individual should not be deprived of his liberty as punishment for an offence
which had no mens rea requirement-which LamerJ. found was an "essential
element" of our system ofjustice from "time immemorial."'

Re B. CMotorVehicleAct was a case whereit wasrelativelyeasy toidentify
the basic tenet ofour legal system which had not been respected by section 94.
However, the overall approach to the principles of fundamental justice in Re
B. C. Motor VehicleActcan be viewed as areactionby the Court to concerns that
abroad interpretation ofsection 7 would result in the courts usurpingthe powers
of the legislature . These concerns were expressed in arguments by some
academics24 and endorsed in some lower court decisions 25 holding that the

21 Ibid. at 503. Lamer J. noted that the legislator had made a conscious choice to let
thecourts determine thecontent ofthe principles offundamentaljustice (emphasis added) .

22 Ibid. at 513. In her reasons, at 531, Wilson J . was no more specific than Lamer J .
as to what are the principles offundamental justice :

It will be for the courts to determine the principles which fall under the rubric "the
principles of fundamental justice" . Obviously, not all principles oflaw are covered
by the phrase; only those which are basic to our system ofjustice.
23 Ibid. a t 513 ; Wilson J. was of the opinion, at 532-533, that the principle of

fundamental justice infringed by section 94 was the principle that the punishment fit the
crime and that imprisonment for an absolute liability offence was disproportionate . See
also the discussion of mens rea in the context of regulatory offenses in R. v. Wholesale
Travel Group Inc., [199113 S.C.R . 154 at 184-189, Lamer C.J . and at 235-241, Cory J.
[hereinafter Wholesale Travel] .

"L. Tremblay, "Section 7 oftheCharter : Substantive Due Process"(1984) 18 U.B.C.
L.Rev. 201-254; J.D . Whyte, "Fundamental Justice : The ScopeandApplicationofSection
7 of the Charter" (1983) 13 Man . L.J . 455-475; B. Schwartz, "The Charter and Due
Process" and "The Charter and Economic Regulation" a panel discussion in (1983) Issac
Pitblado Lectures on Advocacy: Rights and Remedies - New Developments (Winnipeg:
Law Society ofManitoba, 1983) at 31-49; P. Garant, "Fundamental Freedoms and Natural
Justice" in W.S . Tarnopolsky & G.A . Beaudoin, The Canadian Charter ofRights and
Freedoms (Toronto : Carswell, 1982) at 257-290; P. Garant, "L'article 7 de la Charte-
Toujours énigmatique après 18 mois dejurisprudence" (1983) 13 Man . L.J. 477-487.
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principles of fundamental justice were procedural only . Lamer J. observed
defensively that "they [the principles of fundamental justice] do not lie in the
realm of public policy."26 Rather the search for the principles of fundamental
justice turns inward- focusing on the "inherent domain of the judiciary" --
and of necessity, backward - to the historical development2' of tenets or
principles in that domain. The result is a narrow focus which has the potential
ofignoring the developmentoffundamental values in societyas awhole, which
are peripheral to or occur outside that domain, narrowly defined . As well, the
focus on "our legal systern"zs suggests that fundamental principles ofjustice
which have developed and found acceptance in other legal systems may not be
consideredrelevant . Yet, since the endofthe SecondWorldWar, fundamental
principles which transcend individual legal systems have developed in multi-
national forums and foundexpression in international documents ; forexample,
the European Convention ofHumanRights' andthe Universal Declaration of
Human Rights.3° To focus the search for the principles offundamentaljustice
inward and backward, and limiting it to our legal system is a restrictive
interpretative approach to a Charter right. The term itself, "principles of
fundamental justice," suggests the inclusion of principles which are universal
and which transcend tenets ofindividual legal systems . In such an optic, some
principles are so fundamental that their recognition should not depend upon
whether they have been recognized by statute in Canada, or whether the
common law in Canada has managed to catch up with developments which
advance and protect individual rights such as life, liberty and security of the
person in otherjurisdictions . 31 This point is not so theoretical whenweconsider

25 See, for example, the following decisions where it was held that section 7 was
procedural only : R. v. Operation Dismantle (1983), 3 D.L.B . (4th) 193 (F.C.A .) ; Re
Lathman and Solicitor-GeneralofCanada etal. (1984),9 D.L.B . (4th) 393 (F.C.T.D .) ; Re
M.H. and The Queen (No. 2) (1984), 16 D.L.B. (4th) 542 (Alta. Q.B.) ; R. v. Cadeddu
(1982), 32C.R . (3d) 355 (Ont. H.C.L) ; ReJamiesonandThe Queen (1982),70 C.C.C . (2d)
430 (Qué. S . Ct.) . In decisions such as Wilson v. Medical Services Comm. [B.C.] (1988),
[1989] 2W.W.R.1(E .C.C.A .), section7 was held tohavesubstantive aswell asprocedural
content.

26ReR. C. Motor Vehicle Act, supra footnote 7 at 503 .
2'See Kindlerv.Canada(MinisterofJustice), [1991]2 S.C.R.779 at848,L'Heureux-

Dubé J. [hereinafter Kindler] : "Thismay involveus inhistoric and comparative inquiries ."
L'Heureux-Dub6 J ., at 848-849 ;in discussing the extradition context, seemed to envisage
atwopartinquiry : "Is theimpugnedprovision consistentwithextradition practices, viewed
historically and in the light of current conditions?" Kindler involved an analysis ofthe
world-wide approach to capital punishment in an effort to determine ifthe extradition of
an individual to a state where he may face the death penalty violated the principles of
fundamental justice.

Ze Re R.C. Motor VehicleAct, supra footnote 7 at 503 (emphasis added) .
29 Conventionforthe ProtectionofHuman RightsandFundamentalFreedoms (1955)

213 U.N.T.S . 221, CN1D . 8969, E.T.S . 5 .
so G.A . Resolution 217A (III) December 10, 1948, U.N. Doc. A/810, reprinted in

[1948] U.N.Y.E . 465 .
s' InRodriguez, supra footnote 8 at 14, Sopinka J. emphasized that the principles of

fundamentaljustice must have as theirbase a consensus that they are vital to our societal
notion ofjustice: "A mere common law rule does not suffice to constitute a principle of
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that some fifteen years elapsed following the decision of the House of Lords in
Ridge v. Baldwin32 before the concept of procedural fairness in proceedings
which were neither judicial or quasijudicial was finally recognized by the
Supreme Court of Canada . 33

Insubsequentdecisions, LaForestJ . wouldusethis restrictive interpretative
approach to fashiona much narrowercontextual application ofthe "basic tenets
of our legal system" as the source ofthe principles of fundamentaljustice with
results for the section 7 rights claimant radically different from that inRe B.C.
MotorVehicle Act . InLyons, where the section 7 issue involvedanindeterminate
sentence imposed on an individual designated a dangerous offender under Part
XXI ofthe Criminal Code, 34 La ForestJ . outlined his approach to the principles
of fundamental justice :

[ . ..] to determine whether Part XXI violates the principles of fundamental justice by
the deprivation ofliberty suffered by the offender, it isnecessary to examinePartXXI
in light of the basic principles ofpenal policy that have animated legislative and
judicialpractice in Canada andother common lawjurisdictions.35

InLyons, the "basic tenets ofourlegal system"became the "basic principles
ofpenalpolicy" and La ForestJ . considered thepractices andprocedures which
"have animated" penal policy in Canadian and otherjurisdictions to conclude
that there was no violation of the principles of fundamental justice in the
imposition of an indeterminate sentence on dangerous offenders ."

InBeare,La ForestJ .followedup with the approach he had appliedinLyons
and considered the compulsory fingerprinting of accused,but notyet convicted,

fundamental justice, rather, as the term implies, principles upon which there is some
consensus that they are vital orfundamental to our societal notion ofjustice are required ."
Nevertheless, Sopinka J. went on to reject "respect for human dignity" as a principle of
fundamental justice in Rodriguez at 16 .

32 [19641 A.C. 40.
33 Nicholson v. Haldimand-Norfolk Regional Board of Commissioners of Police,

[1978] 1 S.C.R. 311 [hereinafter Nicholson].
34 R.S.C. 1970, c . C-34 .
35 Lyons, supra footnote 9 at 327 (emphasis added) . La Forest J . reiterated this point

in Beare, supra footnote 9 at 402-403 . An obvious problem with this approach is the
possibility thatthedetermination ofthe principlesoffundamentaljustice becomes acaptive
of pre-Charter legislative and judicial pronouncements in much the same way that the
guaranteescontainedintheCanadianBill ofRights wereinterpreted to be those which were
recognized priorto its adoption in 1960. In so far as the Charteris concerned, Dickson J.
rejected suchanapproachin Big MDrugMart, supra footnote 14 at 343-344 . In Thompson
Newspapers, supra footnote 2 at 539, La Forest J. at least recognized the pitfall of this
approach when he discussed previous Canadian experience. He stated: "By this, I do not
mean that we must remain prisoners ofour past."

36 Lyons, ibid. at 327-334 . Lamer J ., while agreeing with La Forest J . that the
imposition of an indeterminate sentence did not violate the principles of fundamental
justice,was ofthe opinionthat therewasa violationofsection 11 (t) in thatthedetermination
of whether an individual was a dangerous offender should have been made by a jury .
Wilson J ., dissenting, would have found a violation of section 7 on the grounds that the
accused did not know the full extent of hisjeopardy before pleading guilty . She did not
elaborate on the issue of societal interests .
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individuals under section 2 ofthe Identification ofCriminalsAct3' "against the
applicable principles and policies that have animated legislative and judicial
practice in the field," to determine the content ofthe principles of fundamental
justice in thatcontext3$ La Forest J. reviewed legislative andjudicial practices
in Canada, England and the United Mates in so far as fingerprinting was
concerned and noted that it has been widely accepted as a law enforcement
tool." He observed that "the vast majority ofjudges who have had to consider
the matter have notfound custodial fingerprinting fundamentally unfair ."40 For
La Forest J ., while the commons law is not determinative in assessing whether
a particular practice violates the principles of fundamental justice, "it is
certainly one of the major repositories of the basic tenets of our legal system
referred to in Re B. C. Motor Vehicle Act, supra. 9141

Since LaForestJ . had determined thatthe principles offundamentaljustice
werenot violatedby thefingerprintingprovision, it was unnecessary to consider
section 1 ofthe Charter. Arguably, thereasoning engaged in by La Forest J . in
his analysis of the principles of fundamental justice is the kind of reasoning
whichwouldbe expected under section 1 ofthe Charter. It was clearly open to
the Court to conclude that the principle of fundamental justice violated by
section 2 of the Identification of Criminals Act was the presumption of
innocence,42 and the statejustification for an infringement ofthat principle and

3' R.S.C . 1970, c . l-1 .
ss Beare, supra footnote 9 at 402-403 .
39 In the United Kingdom the Police and Criminal Evidence Act 1984, (U.K.) 1984,

c . 60, s . 61, was much more restrictive of police discretion than the Identification of
CriminalAct, R.S.C . 1970, c. I-1, and providedforthe destruction offingerprints where the
individual was acquitted .

4° Beare, supra footnote 9 at 406 .
41 Ibid. Other arguments advanced by La Forest J . emphasized the requirement that

the police have adequate and reasonable powers to investigate crime and the "sense of
proportion" in terms of other incidents of being placed under arrest and charged with a
criminal offence . In discussing the procedures, which left the police a large discretion as
to who would or would not be fingerprinted, La Forest J. reiterated, at 412, the point he
made in Lyons, supra footnote 9 at 362, that "the Charter guarantees fair procedures but
it does not guarantee the most favourable procedures that can be possibly imagined."
ThurlowJ.hadmade the samepoint inHowardv.StonyMountain Institution, [1984) 2C.F .
642 (F.C.A .) at 661 :

A further observation is that the standard ofwhat is required to satisfy the sectionin
its procedural sense, as it seems to me, is not necessarily the most sophisticated or
elaborate or perfect procedure imaginable but only that of a procedure that is
fundamentally just .
4z This was the principle which animated the judgments of Bayda C.J .S . and of

Cameron J.A . atthe Saskatchewan CourtofAppealin Bearev. R. (1987), 57 C.R . (34)193 .
Bayda C.J .S . posed the question, at 205-206: "What are the principles of fundamental
justice theldentificationofCriminalsAct engages ordepends upontojustify animpingement
oftherighttolife, liberty and security oftheperson? There appearto be none. Thepurpose
ofthe Act is clear. It is, as the title implies, to identify criminals." That the presumption
of innocence is a principle of fundamental justice seems beyond doubt ; see Wholesale
Travel, supra footnote 23, Lamer C.J.
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arguments relating to its proportionality should then have occurred under
section 1 of the Charter.

In Beare, La Forest J. characterized the issue narrowly, in terms of the
reasonableness offingerprinting in the context of an individual charged with an
offence, determining that there was do principle of fundamental justice which
holds that an individual charged with an offence is not required to submit to
fingerprinting before conviction. Clearly, when theissueinvolved is characterized
insuch narrow and essentially negativeterms, it willnot be difficult to conclude
thatnoprincipleoffundamentaljustice hasbeen violated . Theotherimplication
of the approach of the Court in Beare is that widespread, efficient and long
standinglaw enforcementprocedures seeminglybecomethemselves "principles
offundamentaljustice,"whichcompete with "principles" such as thepresumption
ofinnocence. ForLaForestJ., the principles offundamentaljustice, which limit
the rights to life, liberty and security of the person, are a balance between
principles fundamentalto an individual andthosefundamentalto the collectivity
representedby the state. 43 This approach totheprinciples offundamentaljustice
wasreiterated by La Forest J. and taken up by several otherj ustices in decisions

43 In Léger v. Ville de Montréal, [1986] D.L.Q . 391 (Que . C.A .), a matter involving
the obligation underthe Code de lasécurité routière, L.R.Q ., c . C-24.1 ., to wearseatbelts,
McCarthy J.A. expressed the opinion, at 393, that the principles of fundamentaljustice are
not violated where a law has as its purpose the common good:

[J]eprésumequel'article7de la Charte canadiennepermet auxtribunaux d'examiner
la substance d'une loi dûment mise en vigueur et que "les principes de justice
fondamentale" ne permettent une atteinte à la "liberté" de l'individu que pour le bien
commun. Il demeure qu'en l'espèce le bien commun est servi.

[Neither L'Heureux-DuW nor Beauregard H.A. discussed this point as they found thatthe
right invoked was not protected by section 7] .
If the "common good" is tobe thetestfor the validity ofan infringement ofasection7right
then arguably any infringement isjustifiable unlessitcan be demonstrated that thecommon
good is not served by the law in question. While it is true that La ForestJ. in Beare, supra
footnote 9, andin Lyons, supra footnote 9, did factor into the section 7 analysis thepublic
interestinlaw enforcement and penal policy, he did so in the process ofdemonstrating that
in these contexts the principles of fundamental justice included these considerations. In
contrast, for McCarthy J.A. the "common good" is invoked outside the context of any
principle offundamentaljustice and is applied as a substitute therefor. In ouropinion this
approach is inconsistent with the approach of the Supreme Court in ReB. C. Motor Vehicle
Act, supra footnote 7,inthat thereis no identification ofany basic tenet ofour legal system
whichholds that "liberty" or"security oftheperson" mustalways give wayto the common
good. The very rationalefor the protection ofrights so basic as theright to life, liberty and
security ofthe person is to circumscribe the power of the state to advance the "common
good" at the expense of the individual . A further point to be made is that the state
justification ofa measure in terms ofthe common good is more appropriately undertaken
under section 1 of the Charter.
Similarly, the term "in the public interest" has often been used to justify infringements of
liberty and security ofthe person. InR. v. Morales (1992), 144 N.R. 176 at 193 (S.C.C.),
in discussing the refusal of bail "in the public interest," Lamer C.J. stated:

The term provides no guidance for legal debate . The term authorizes a standardless
sweep, as the court can order imprisonment whenever it sees fit.
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such as Thompson Newspapers, Kindler, Chiarelli,' Wholesale Travel, Swain
and Rodriguez. The treatment of societal interests in these cases will be
discussed in some detail below .

A. The B.C Motor Vehicle Act

111 . Societal Interests

The majority judgment of Lamer J. in Re R. C. Motor Vehicle Act is
invariably the startingpointfor any analysis involving societal interests andthe
principles of fundamental justice, both because it was the first Supreme Court
of Canada decision to attempt to lay out an approach to the interpretation of
section7 and, more importantly, because the Court's decision rejecting the idea
of factoring in societal interests into the determination of the principles of
fundamental justice has never been explicitly overturned.45 In Re B. C. Motor
Vehicle Act, Lamer J . discussed the approach of the British Columbia Court of
Appeal which would have the "public interest" factored into the determination
of the principles of fundamental justice :

If, by reference topublic interest, it was meantthat the requirements ofpublic interest
for certain types of offenses is a factor to be considered in determining whether
absolute liability offendstheprinciples offundamentaljustice, then Iwouldrespectfully
disagree ; if the public interest is therereferredto bythe Court as apossiblejustification
under s . 1 of a limitation to the rights protected at s . 7, then I do agree .

Indeed, as I said, in penal law, absolute liability always offends the principles of
fundamental justice irrespective of the nature of the offence ; it offends s . 7 of the
Charter if as a result, anyone is deprived of his life, liberty or security of the person,

As currently defined by the courts, the term "public interest" is incapable of framing
the legal debate in any meaningful manner or structuring discretion in any way .

Nor would it be possible in my view to give the term "public interest" a constant or
settled meaning . The term gives the courts unrestricted latitude to define any
circumstances as sufficientto justify pre-trial detention . The term creates no criteria
todefinethese circumstances. No amountofjudicial interpretation ofthe term"public
interest" would be capable of rendering it a provision which gives any guidance for
legal debate .
'Chiarelli v. CanadaMinister ofEmploymentandImmigration, [1992] 1 S.C.R.711

[hereinafter Chiarelli] .
45 InRe B. C. Motor VehicleAct, supra footnote 7, Lamer J . wrotethe majority opinion

onbehalfofDicksonC.J., Beetz, Chouinard and LeMainJJ . Wilson andMcIntyreJJ.wrote
concurring opinions. While Singh v. Minister ofEmployment and Immigration, [1985] 1
S.C.R . 177 [hereinafter Singh], actually preceded Re B.C. Motor Vehicle Actby several
months, it is usually nottaken as theauthoritative caseon section 7 because the Courtwas
split evenly, with halfthe bench deciding the issue ofthe fairness of the Immigration Act
procedures on the basis of section 2 of the Canadian Bill ofRights without reference to
section 7 .

4a Ibid. at 517 (emphasis added) .
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irrespective ofthe requirement ofpublic interest. In such cases it might only be
salvaged for reasons ofpublic interest under s. 1.1
Lamer J. went to discuss the principal argument supporting absolute

liability, administrative expediency, making itclearthat it is under section 1 and
not under section 7 that such an argument should be made. Under section 1,
LamerJ . allowedthat administrative expediency could successfullycome to the
rescue of what would otherwise be a violation ofsection 7, "but only in cases
arising out ofexceptional conditions, such as natural disasters, the outbreak of
war, epidemics and the like .1147 In a concurring opinion, Wilson J . was even
more demanding in regards to justification under section 1, outlining her
approach to the relationship between the principles of fundamentaljustice and
section 1 of the Charter in the following passage :

If, however, the limit on the s. 7 right has been effected through a violation of the
principles of fundamental justice, the enquiry, in my view ends there and the limit
cannotbe sustained under s . 1 . I say this because I do not believe that a limit on the
s. 7 rightwhichhas beenimposed in violation ofthe principles offundamental justice
can be either "reasonable" or "democratically justified in a free and democratic
society". Therequirement in s . 7 that theprinciples offundamental justicebeobserved
seems to me to restrictthe legislature's power to impose limits on the s . 7 rightunder
s . 1 . It can only limit the s. 7 right if it does so in accordance with the principles of
fundamental justice and, even if it meets the test, it still has to meet the tests in s. 1.48

While Wilson J . did not directly address the point, a necessary implication
of her approach is that some balancing ofindividual and societal interests will
have to occur in the determination of the principles of fundamental justice, or
alternatively the principles of fundamental justice will have to be interpreted
very narrowly to avoid unduly restricting legitimate governmental activity .
This would appear to be the rationale for the approach favoured by La Forest J .
in cases such as Lyons, Beare and Thompson Newspapers. In subsequent
decisions, Wilson J . would appear to have backed away from this somewhat
doctrinaire position and adopted the approach favoured by Lamer J. - that a
section 1 analysis is appropriate - even if she still held to her opinion that a
violation of a section 7 right will rarely be justified under section 149

' Ibid. at 518.
41 Ibid. at 523-524.
49 In Jones, supra footnote 18, Wilson J. reiterated her opinion that there could beno

justification under section 1 for a violationofsection 7, but recognized thepossibility that
she may be wrong in thatregard . Wilson J . considered the state justification under section
1 but decided that it fell short ofmeeting the "stringentstandard ofjustifcation"in Oakes.
Wilson J. reiterated this point in her dissenting judgment in Reference Re ss. 193 and
195.1(1)(c) of the Criminal Code, [1990] 1 S.C.R . 1123 at 1222-1223 [hereinafter
Prostitution Reference], where she held that a violation of a rightguaranteed elsewhere in
the Charterwas an infringement ofthe principles offundamental justice, whichcould not
be justified under section 1 . (In the Prostitution Reference, Wilson J . had determined that
section 195.1(1) of the Criminal Code violated s . 2(b) of the Charter.) Despite this
comment, Wilson J . engaged in a section 1 analysis where she concluded that the sanction
ofimprisonment did not meet the test ofproportionality. See also the opinion expressed
by Wilson J. in R. v. Swain, supra footnote 1 at 110-111 . In Singh, supra footnote 45,
Wilson J . engaged in a section 1 analysis and did not comment on the issue of balancing
in the determination ofthe principles of fundamental justice . The approach of Wilson J .
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TheCourt's approach to societal interestsinRe B.C. MotorVehicleActwas
relatively unambiguous, with Lamer J. clearly stating that societal interests
were to be considered under section 1 and not imported into the determination
ofthe principles offundamentaljustice undersection 7. NeitherMcIntyreJ. nor
Wilson J. indicated disagreement with this approach. However, the extremely
limited circumstances outlined by Lamer and Wilson JJ . in Re B. C. Motor
Vehicle Act in which a violation of section 7 could be upheld under section 1
made itinevitable thatsomejustices would betemptedto interpretthe principles
offundamentaljustice in amanner whichwouldallow a greater latitude for the
Court to consider societal interests. Our review ofsubsequent decisions will
demonstrate that shifting majorities have frequently side-stepped, but not
explicitly repudiated, the approach to the consideration of societal interests
outlined in Re B. C. Motor Vehicle Act.

B . Subsequent Decisions: A Court ivided

In aseries ofcases involving issues as disparate as refugee claims, abortion,
combines investigations, the insanity of accused persons and assisted suicide,
societal interests have been considered under section 1 ofthe Charter. In cases
such as Singh, Morgentaler andSwain, the majority ofthe Courtfollowed this
approach, while in cases such asJones, Thompson Newspapers andRodriguez,
the minority judgments considered societal interests under section 1 . While
some justices appear to be consistent in their consideration of societal interests
under section 1 in decisions they themselves have written, they have been less
ready to dissent on this point in cases where societal interests have been
imported into the determination of the principles of fundamental justice. Our
analysis ofthis alternative line ofjudicial reasoning, involving issues as varied
asindeterminatesentences,fingerprinting, combines investigations, extradition,
national security and assisted suicide, will demonstrate that the principles of
fundamental justice have been approached as a balancing of individual and
societal interests. In cases such asJones, Lyons, Beare, ThompsonNewspapers,
Chiarelli, Kindler, and Rodriguez, the majority interpreted the principles of
fundamental justice in this manner, while in Swain, the minority pointedly
dissented on this issue. The conflicting approaches to the treatment ofsocietal
interests in these cases willbe examined below. While these cases are not the
only section 7 decisions where the Courthas considered societal interests, they
demonstrate that on this issue the Court has been andremains divided.

Singh v. Minister ofEmployment andImmigration (1985)

In Singh, Wilson J. foundthat the procedures set outin the ImmigrationAct
for the determination of refugee status claims infringed the principles of

in Re B. C. Motor Vehicle Act was taken up by SopinkaJ. in Kindler, supra footnote 27 at
793: "The situations in which abreach ofsection 7 can bejustified under section 1 will be
exceedingly rare."
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fundamental justice which she determined included the rules of natural justice
and procedural fairness . Having found a violation ofsection 7, she engaged in
a section 1 analysis to determine if this procedural shortcoming could be
justified, deciding that "the balance of administrative convenience" could not
override the need to adhere to the principles of fundamental justice in the
determination of refugee claims.'

Jones v. The Queen (1985)

In Jones, La Forest J . determined that the principles of fundamentaljustice
were not infringed by limitations on the proof of efficient instruction at home
that an individual accused under the Alberta School Acts' could advance as a
defence to counter a charge . In comparison to Wilson J ., who found that the
evidentiary restriction in the School Act violated the notion of procedural
fairness - which she considered to be the principle offundamental justice at
issue - and proceeded to a section 1 analysis, La Forest J . did not consider
section 1 at all, balancing procedural fairness and administrative efficiency to
determine that there was no violation ofthe principles offundamentaljustice . 52
La Forest J . characterized the principle of fundamental justice in terms of an
administrative structure which "was not so manifestly unfair" and which was
the result of a pragmatic balance between fairness and efficiency. In other
words, the principles of fundamental justice would not be violated unless it
could be shown thatthe administrative structure was "manifestly unfair ." While
procedural fairness has been recognized as a principle of fundamental justice
andenshrined in ourlaw since thedecision ofthe SupremeCourt inNicholson '53

so Singh, ibid. a t 218-219 . Wilson J. stated : "No doubt considerable time and money
can be saved by adopting administrative procedures which ignore the principles of
fundamental justice but such an argument, in my view, misses the point of the exercise
under s . 1 .

	

The principles of natural justice and procedural fairness have long been
espousedbyourcourts, and theconstitutional entrenchment oftheprinciples offundamental
justice in s . 7, implicitly recognize that a balance of administrative convenience does not
override the need to adhere to these principles ."

si R.S.A . 1980, c . S-3, ss . 142(1), 143(1) .
sz Jones, supra footnote 18 at304, La Forest J. stated : "Some pragmatism is involved

in balancing between fairness and efficiency. The provinces must be given room to make
choices regarding the type of administrative structure that will suit their needs unless the
use of such structure is in itself so manifestly unfair, having regard to the decisions it is
called upon to make, as to violate the principles offundamental justice." La Forest J . went
on to addthattherewas no such violationin thiscase . La Forest J . tookessentially the same
approach inR. v. Corbett, [1988] 1 S.C.R . 670 at 745, in discussing the rightto a fair trial
in section 11 :

It is true thats. 11 ofthe Charter constitutionalizes the right of an accused and not the
state to afair trial before an impartial tribunal. But"fairness" implies, and inmy view
demands, consideration also of the interests of the state as representing the public .
Likewise the principles of fundamental justice operate to protect the integrity of the
system itself, recognizing the legitimate interests not only of the accused but also of
the accusor.
53 Nicholson, supra footnote 33 .
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administrative efficiency has usually been considered a variant of the sort of
state or societal interest which would have to bejustified under section 1 .54

R. v. Lyons (1987), R. v . Beare (1988)

WhileLyons and Beare are the cornerstones ofthe modifiedapproach tothe
principles offundamentaljustice developedby La ForestJ., thesecases are also
crucialto the conceptoftheseprinciples asabalancingofindividualandsocietal
interests in any particular context and as such they will be examined together.

Lyons, where the issue involved the imposition of an indeterminate
sentence under Part XXI of the Criminal Code' on an accused, who had not
been given notice that the Crown would seek such a sentence before having
entered a plea ofguilty, La Forest J. determined that there wasno infringement
ofthe principles offundamentaljustice. The essence ofhis reasoning was that
the protection of the public was a valid sentencing criteria and that this factor
was to be incorporated in the determination of whether there had been an
infringement ofaprinciple offundamentaljustice. There wasno analysis ofthis
societal interest under section 1 of the Charter.'

The approach in Lyons was further refined by La Forest J.in Beare, where
he determined that the principles of fundamentaljustice were not infringed by
a provision ofthe.Identification of CriminalsAct permitting the fingerprinting
of some accused, but not yet convicted, persons at the discretion of the police .
La ForestJ. did notengage in a section 1 analysis, butexaminedseveralpossible
justifications forthe infringementoftherightto libertyrepresentedby compulsory
fingerprinting, including the need "to aria the police with adequate and
reasonable powers for the investigation of crime," in his determination of
whether the principles of fundamentaljustice hadbeen infringed. He rejected
the conclusion of the Saskatchewan Court of Appeal that the discretion left to
the police under the Identification ofCriminals Act permitted arbitrary conduct
andas suchinfringedtheprinciples offundamentaljustice. PorLaPorestJ., this
policediscretioncontributedtotheefficiencyoflawenforcementandaccordingly
there was no infringement of the principles of fundamental justice.s7

sa See Singh, supra footnote 45 at 218-219, Wilson J.
ss R.S.C . 1970, c. C-34 .
ss Lyons, supra footnote 9 at 327-334. In a an opinion where he dissented in part,

Lamer J. held that section 11(f)hadbeen infringed and could notbejustifiedunder section
1. Wilson J. feltthattheprinciples offundamentaljusticewere violatedby thelackofnotice
that a designation as a dangerous offenderwouldbe sought before the accused entered his
plea. However, she did not discuss section l.

s' It is interesting to compare the comments of La Forest J. in Beare, supra footnote
9 concerning "efficiency" with those ofWilson J. inSingh, supra footnote 45 at 218-219.
Wilson J. was of the opinion that the balance of administrative convenience does not
override the need to adhere to the principles of fundamental justice. However, in Beare,
Wilson J. did not dissent when La Forest J . employed a similar argument.
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In Beare, the principles of fundamental justice became a balance where
society's interest in efficient law enforcement is played off against the
presumption of innocence . The Court's conclusion after this balancing -
where the burden of proof is at all times on the individual invoking the section
7right- is that there was no violation ofsection 7 to bejustifiedunder section
1 . Beare was a unanimous decision ofthe Court, with seven justices, including
Lamer and Wilson JJ ., concurring in the reasons of La Forest J. It is puzzling
that there was no dissenting voice in Beare considering that the approach to
societal interests contradicts that adopted by the Court inReB. C. Motor Vehicle
Act, withoutgoing so far as to expressly repudiate ofthe approach advocated by
LamerJ. in thatdecision . Onecan speculate that individualjustices agreed with
the overall disposition in Beare and may not have sufficiently appreciated the
long-term implications for the approach to the interpretation of section 7
outlined in Re B. C. Motor Vehicle Act.

R. v. Morgentaler (1988)

Thesame year, inMorgentaler, where the issue involved therestrictions on
therapeutic abortions contained in section 251 ofthe Criminal Code, Dickson
C.J ., Wilson and Beetz JJ . -justices whohadconcurred in the reasons ofLa
ForestJ. inBeare-applied the approach to societal interestsoutlinedbyLamer
J. inReB.C. MotorVehicleActandproceeded to asection 1 analysis afterhaving
found a violation of the principles of fundamental justices$ For Dickson C.J.,
"the structure - the system regulating therapeutic abortions -is manifestly
unfair" and as such violated the principles offundamental justice . As well, the
defence to a charge under section 251 ofthe Criminal Code was "illusory or so
difficult to attain as to be practically illusory,"59 which DicksonC.J. found was
itself a breach ofthe principles offundamental justice . DicksonC.J . wasofthe
opinionthatthemeanschoseninsection251 were notreasonableordemonstrably
justified in that none of the three elements for assessing the proportionality o£
means and ends were met. Accordingly, Dickson C.J . concluded that section
251 could not be salvaged.' For Wilson J., section 251 violated procedural
fairness and did not accord with fundamental freedoms laid down elsewhere in
the Charter. She applied the Oakes test to conclude that the violation ofsection
7 could not bejustified because it amounted to a complete denial ofawoman's
right to liberty and security of her person, and could not meet the test of

sa Ink v. Morgentaler, [1988] 1 S.C.R . 30 [hereinafter Morgentaler], McIntyre and
La Forest JJ . dissented, while Lamer J. concurred in the reasons of Dickson C.J. . Estey J.
concurred in the reasons ofBeetz J.. In his dissenting opinion, McIntyre J. concluded that
there was no violation ofa liberty or security of the person interest protected by section 7
and accordingly did not proceed to the second stage to consider if the principles of
fundamental justice were violated.

ss Ibid. at 70.
so Ibid. at 72-76.
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proportionality .6 ' Beetz J. found that the principles offundamentaljustice had
been violated because the procedural requirements of section 251 were
"manifestly unfair" in that they were unnecessary to attain Parliament's
objective andresulted in additionalrisks to thehealth ofpregnant women. Beetz
J. engaged in a section 1 analysis where he considered the balance Parliament
had sought to achieve in section 251 of the Criminal Code between the
protection ofthe foetus andthe rights ofthemother,62ultimately concluding that
the means chosen were not reasonable anddemonstrably justified.

The section 1 analysis in Morgentalerhas been criticizedby Peterhlogg as
simplyrehearsing points alreadydiscussed under the principles offundamental
justice.63 However, in Morgentaler, the key point roust surely be that the Court
concluded that the state hadnot met its burden of proof to justify the societ
interest it claimedwas at stake under section 1. Indeed, DicksonC.J ., Wilson
andBeetz JJ . all identified principles of fundamental justice which they found
were violated by section 251 of the Criminal Code . TheCourt did not impose
theadditionalburdenonDr . Morgentaler ofhaving torebutcompetingprinciples
advanced by the state in the determination of the applicable principles of
fundamental justice.

Thompson Newspapers v. Canada (1990)

Ifit was difficulttoreconcile the approach tosocietal interestsinMorgentaler
and Re B. C Motor VehicleActwith that ofthe Court in Reare, it was in the five
separate opinionsin Thompson Newspapersthatthevery realdifferences onthis
crucialquestionbecameapparent . InThompsonNewspapers, where the section
7 issue involved the compulsion of testimony in investigatory proceedings
under the Combines Investigation Act, twojustices (Wilson and Sopinka JJ .)
followed the approach outlined by Lamer J. in Re B. C. Motor Vehicle Act and
consideredthe stateinterest under section 1, while two otherjustices (LaForest
and L'Heureux-Dubé JJ.) insisted that the principles of fundamental justice
were a balancing of the individual and societal interests and that recourse to
section I was unnecessary. Lamer J. wouldappear to have envisaged a section
1 analysis ifthe attack under section 7 had been made on the correct section of
the Combines Investigation Act, but since he was ofthe opinion thatthe wrong
section had been attacked, he did not definitively pronounce on the section 7
issue

e' Ibid. at 183-184 . In Morgentaler, Wilson J . seemed to have abandoned the idea,
expressed in Re R. C. Motor Vehicle Act, supra footnote 7 that an infringement ofsection
7 could not bejustified under section 1.

bz Ibid. at 122-129 .
63 Constitutional Law of Canada, supra footnote 11 at 886 .
Thompson Newspapers, supra footnote 2 at 488-490. Lamer J. was ofthe opinion

that it was notsection 17, but, rather section20(2) ofthe CombinesInvestigationAct, which
should have been attacked by the appellants because it was this section which actually
infringed the common law right not to give self-incriminatory answers.



464

	

LA REVUE DU BARREAU CANADIEN

	

[Vol.74

The determination of the principle of fundamental justice at issue was
crucial to the treatment of societal interests in Thompson Newspapers; for
Wilson and Sopinka JJ., the principle of fundamentaljustice infringed was that
a witness may refuse to give an incriminating answer, while for La Forest and
L'Heureux-Dubé JJ . fundamental justice was a balancing ofthat principle and
the state's interest in obtaining information about the commission of an
offence." In the opinion of Wilson J ., the impugned section of the Act, which
had the effect of forcing individuals to testify against themselves, was out of
proportion to the objective sought - the efficient conduct of combines
investigations- and accordingly could not be salvaged under section 1 . The
approach of La Forest J . was quite different, conceptualizing the principles of
fundamental justice as a balancing or accommodation of interests :

What these practices have sought to achieve is a just accommodation between the
interests of the individual and those of the state, both of which factors play a part in
assessing whether a particular law violates the principles offundamental justice.'

In the context ofan investigation under the Combines Investigation Act- the
situation in Thompson Newspapers - La Forest J . defined the balancing to
occur as follows :

We must remember that in defining the scope of immunity required by the Charter,
we are called upon tobalance the individual's right against self-incrimination against
the state's legitimate need for information about the commission ofan offence . 6'

La Forest J . went on to consider a number offactors justifying the power of the
state to compel testimony, including the possibility ofmore rapid and efficient
investigations andthe cost-effectiveuseoflimitedresourceson law enforcement,
noting that the power to compel testimony augments the deterrent effect of the
legislation in a regulatory area where enforcement is difficult" La Forest J.
factored in these state interests uniquely in the determination of the principles
of fundamental justice obviating any recourse to section 1 ofthe Charter.

L'Heureux-Dubé J. followed the approach of La Forest J. envisaging the
principles of fundamental justice as a balancing of interests .

[ . . .] the Charter has not rendered obsolete society's interest in the enforcement ofits
laws [. . .] . This is especially trite of s. 7, where the collective interest in law
enforcementfinds expression in the principles offundamentaljustice, and must be
balancedagainst thedeprivation ofindividual rights to life, libertyandsecurity ofthe
person, as these rights have come to be recognized in ourjudicialsystem.

"Ibid. a t 487 . Wilson J. repeated her warningfrom ReS. C. Motor VehicleAct, supra
footnote 7 that it will be rare that a legislative provision can violate a principle of
fundamental justice and still meet the test of section 1 of the Charter.

66 Ibid. at 539 . La Forest J . noted that in the area in question- self-incrimination and
the use of derivative evidence as permitted by the Combines Investigation Act - "the
interests[. . .] involve particularlydelicate balancing." La Forest J. wenton to notethat: "[. . .]
this court has made it clear that the community interest is one of the factors that must be
taken into account in defining the content of the principles of fundamental justice ."

6' Ibid. at 556.
68 Ibid.
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Fundamentaljustice in our Canadian legaltradition andin the contextofinvestigative
practices is primarily designed to ensure that a fair balance be struck between the
interests of society and those ofits citizens69

The disagreement onwhere to consider societal interests in section 7 cases,
which animatedthejudgments in ThompsonNewspapers, wouldbeincreasingly
evident in subsequent cases when the Court considered the principles of

damental justice .

R. v. Wholesale Travel Group Inc. (1991)

In Wholesale Travel, where the section 7 issues involved the possibility of
imprisonment as a sanction for a strict liability regulatory offence under the
Competition Ace'° and the effective removal of a defence of due diligence by
sections 37.3(2)(c) and (d) of the same Act, the treatment of societal interests
was again the subject of differing opinions. While all justices were unanimous
in their opinion that imprisonment as a sanction for such an offence did not
violate the principles of fundamental justice, Lamer C.J. and Cory I in their
judgments approached the issue of societal interests differently . Lamer C.J.
held that the principles of fundamental justice were not infringed as long as a
defenceofdue diligence was opento an accused . Hetrade adistinctionbetween
regulatory offenses andtrue criminal offenses,pointing out thatthe same degree
of stigma did not attach to the former as attached to the latter . Cory J ., on the
otherhand, incorporatedarange ofsocietalconcerns intohis determination that
the principles offundamentaljustice were not infringedby the establishment of
negligence as the minimum fault standard :

Regulatory offenses provide for the protection- of the public . The societal interests
which they safeguard are offundamental importance. It is absolutely essential that
governments have the ability to enforce a standard of reasonable care in activities
affecting public welfare."

Cory J . did not proceed to a section 1 analysis, but he indicated that had it been
necessary he would have concluded that strict liability offenses could be
justified under section 1?z

In so far as the issue raised by sections 37.3(2)(c) and (d) was concerned,
1justices agreed that these provisions had the effect ofremoving adefence of

due diligence . LamerC.J., in an opinion concurred in by Sopinka J ., held that
theremovalofthedefenceofdue diligence violated theprinciples offundamental
justice and engaged in an analysis under section 1 where he concluded that the
provision failed thesecondpartof the Oakestestinthatitdidnotimpair theright
protected by section 7 as little as possible. McLachlin J ., in separate reasons,
agreed withLamerIonthispoint. Indeterminingthat these provisions violated

69 Ibid. at 579 and at 583 (emphasis added) .
'° R.S.C . 1970, c. t;-23 .
" Wholesale Travel, supra footnote 23 at 239 .
72 Ibid. at 252 .
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the principles of fundamental justice, Cory J. did not engage in an analysis of
the competing interests because he followed the precedent in Re B.C. Motor
Vehicle Act, where it had been held that such aprovision was inconsistent with
the principles offundamental justice."

In Wholesale Travel, La Forest J ., in a short opinion where he indicated his
agreement with the approach of Cory J., made a distinction between other
Charter rights, such as section 11(d), and section 7 in so far as societal interests
are concerned . In the case of the former, the analysis is done under section 1,
whilein the case ofthe latter the analysis takesplace uniquely within the section
itself.'4 This observation was consistent with the approach to societal interests
applied by La Forest J . in earlier cases such as Lyons, Beare and Thompson
Newspapers .

Kindler v. Canada (Minister ofJustice) (1991)

InKindler, where the section 7 issue involved the extradition ofa convicted
murderer to theUnited States where he would face the death penalty, La Forest
J ., writing for the majority, concluded that extradition inthe circumstances did
notinfringe the principles offundamentaljustice . He reiterated his view thatthe
determination of the principles of fundamental justice is a balancing process :

This Court has on previous occasions stated that in considering the issue of the
principles of fundamental justice, it is engaged in a balancing process."

In his analysis of the principles of fundamental justice at issue, La Forest J.
emphasized the important social goal of preventing Canada from becoming a
haven for criminals :

[ . . .] f am of the opinion that surrendering the appellant unconditionally would not
violate the principles of fundamental justice under the circumstances of this case . I
reach this conclusion principally for two reasons. First, I believe that extradition of
an individual who has been accused of the worst form of murder, to face capital
prosecution in the United States, could not be said to shock the conscience of the
Canadianpeoplenortobein violation ofthe standards oftheinternationalcommunity .
Second, Ifind that it is reasonable to believe that extradition in this case does notgo
beyondwhatis necessary toserve the legitimate socialpurpose ofpreventing Canada
from becoming an attractive havenforfugitives.76

73 Ibid. at 252-254 .
1 Ibid. at 210. La Forest J . stated:
While, in my view, in the regulatory context in which the provisions operate a
requirement that a reasonable doubt be raised by the accused that he or she has
exercised due diligence meets the requirements offundamental justice (under s . 7 of
the Charter) in these circumstances, a requirement that the accused prove due
diligence on the balance of probabilities goes too far . The same is true under s . 1 of
the Charter if one approaches the issue in terms of s . 11(d).

The principal point on which the majority and minority judgments in Wholesale Travel
differed concerned the reverse onus provision in the Competition Act; the majority felt it
violated section 11 (d) but could be justified under section 1, while the minority held that
it did not meet the proportionality requirements of the Oakes test .

11 Kindler, supra footnote 27 at 833.
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In Kindler, when La Forest J. states that "extradition in this case does not go
beyond what is necessary" it is difficult not to conclude that he is applying the
proportionality test ofsection 1 within section 7 itself. What is clear is that La
Forest I does not proceed to section 1 where theburden ofproofis on the state .

R. v. Swain (1991)

1VIcLachlin J. followed the same approach andfactored in the state interest
in extradition in the determination of the principles of fundamental justice
without proceeding to a section 1 analysis. In her section 7 analysis, she
considered factors such as "the importance ofmaintaining effective extradition
arrangements" and the "danger that Canada might become a safe haven for
criminals in the United States seeking to avoid the death penalty.""
It wouldappear that McLachlin I considered that the burden of proofrests on
the individual at all stages in the section 7 analysis :

I conclude that the fugitives have not established that the law which permits their
extradition without assurances that the death penalty will not be applied in the
requesting state offends the fundamentalprinciples ofjustice enshrined in s. 7 ofthe
Charter.78
InKindler,the Courtexpectedthattheindividual invokingarightguaranteed

by section 7 rebut the state's contention that Canada maybecome a safe haven
for U.S . criminals seeking to avoid the death penalty. As well, the individual
would appear to have the burden of demonstrating that effective extradition
arrangements with other countries did notdepend on extraditing Kindler to the
United States in such circumstances. Failure to disprove these state contentions
under section 7 would appear to have been fatal to Mr. Kindler's case .

While we have referred to the conflicting approaches to societal interests
in Swainin our introduction to this article, it willbe useful to examine this case
in some detail because the Court clashed directly on the issue of where to
consider societal interests in section 7 cases. The societal interests issue was
central to all three judgments, with two justices who concurred in the result,
dissenting strongly on this point. In Swain, the section 7 issue concerned the
validity ofthe common law rulewhichpermittedthegown to call evidence on
the question ofthe insanity oftheaccused. Inhis majorityjudgment,LamerC.J .
identified the principle of fundamental justice as the right of an accused to
control the conduct of his own defence and squarely rejected the inclusion of
societal interests - that an insane person not be convicted for otherwise
criminal behaviour and the related interest inthe integrity ofthejudicial system
-atthis stage ofthe analysis." SopinkaandCory JJ . concurred in theapproach
of Lanner C.J ., while Wilson J. wrote a separate concurring opinion where she

76 Ibid. at 839 (emphasis added).
IIbid. at 852-853.
7s Ibid. at 854 (emphasis added).
'9 Swain, supra footnote 1 at 38. The passage from Swain is reproduced above.
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indicated her agreement with his treatment of societal interests . However,
GonthierJ . in a shortopinion concurred in byLa ForestJ ., agreed with the result
but emphasized his disagreement in so far as the majority approach to the
principles offundamental justice was concerned.$° Gonthier J . acknowledged
that the Oakes test provided "a useful analytical framework" to assess the
conformity of the existing common law rule [thatpermitting the Crown toraise
the issue ofthe accused's insanity] to the [. . .] Charter" but concluded that "itis
not a necessary one."" He went on to express his disagreement with the
approach of Lamer C.J. to societal interests:

Iwould however depart from the analysis made by the ChiefJustice in as much as he
considers that the latter principle [the right of the Crown to raise the issue of the
accused's sanity] should not necessarily enter into the determination of a breach of
fundamental justice under s . 7 of the Charter, 82

Gonthier J . based his approach, in part, on his opinion that the principle [the
sanity ofthe accused] pertains to the integrity of the justice system itself. This
idea was echoed by L'Heureux-Dubd J ., in her dissenting opinion, where she
went into some detail in her analysis of the Common Law rule allowing the
Crown to independently raise evidence of the accused's insanity :

Thetwodistinct principlesoffundamentaljustice that mycolleagues identify, i .e., that
ofan accused's right to fully controlhis or her defence and the fundamental rule that
insane persons notresponsible for their conduct should notbeconvicted for otherwise
criminal behaviour, find appropriate expression in the balance achieved through the
proper application of the common law rule. There can be no doubt that the two
principlesidentifiedabove areproperly labelled, inthe language ofs. 7, "fundamental" .
This court has, on numerous occasions, addressed the fundamental nature of these
principles .

&° Ibid. at 116 .
ai Ibid.
82 Ibid.

11 Ibid. at 123-124 .

Regardless ofhow one chooses to label or characterize the principle thatanindividual
should notbe convicted absent fault, i .e., as one adhering to the accused oras apurely
societal interest, I am notconvinced that it is properly dealt with under s . 1 . Since in
my view, the common law rule reflects an appropriate balance between the two
principles identified above, I will necessarily address the concerns raised by them
within s . 7. as

L'Heureux-Dub6 J . went on to outline her view of the interdependence of the
principles of fundamental justice :

Theprinciples of fundamental justice do not spring up independently of one another
but evolve gradually in what can be seen to be a mutually nourishing process . Our
legal system is not a system of rules and principles operating singly, each within its
own limited sphere . Any analysis requiring an examination ofthese principles, be it
mandated constitutionally or otherwise, must respect this integrity . [ . . .] I thus
respectfully disagree with the ChiefJustice's approach.
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The fundamental principles ofjustice that my colleagues prefer to separate from its
mix, combine to fashion a larger principle, one informed in appropriate measure by
concerns underlying the principles that nourish it.84
The comments of L'I-Ieureux-Dub6 J. suggest that to avoid a section 1

analysis-where ithas the burden ofproof-the state merely has to argue that
a competing principle of fundamental justice, which incorporates the societal
interestthe state desires, should apply. This would oblige the Court to engage
in a balancing ofthat principle [societal interest] and the individual's section 7
rightin the determination of whether there has been aviolation oftheprinciples
offundamentaljustice. This approach has the effectofraising thethresholdfor
the individual invoking the section 7 right in that he must show, not only a
violation of a principle of fundamental justice, but must also show that that
principle is not counterbalanced by whatever principle the state has advanced.
This additional burden effectively "thwarts the exercise ofthe accused's right,"
to use the words of Lamer C.J . in Swain.85 Furthennore, to interpret the
principles of fundamental justice in a manner which involves balancing the
individual right against the interests of the collectivity ignores the larger
character andobjects ofthe Charter itselfwhich, by definition, mustinclude the
carvingout andprotecting ofcertain individualrights fromencroachmentby the
state . A "purposive interpretation" of the rights to life, liberty and security of
the person must surely avoidplacing aburden on the individual involving these
crucial rights that is so onerous as to have the effect of negating these rights
altogether.

84 Ibid. at 124-125 .
15 Ibid. at 38 .

While the majority in Swain followed an approach which considered
societalinterests under section 1, ithas beenthe approach followedby Gonthier
and L'Ileureux-Dubd JJ .-i.e, the position ofLa Forest J. in Reare- which
appears to have carried the day in subsequent decisions. In Chiarelli, Sopinka
J., for a unanimous bench, factored in societal interests uniquely in the
determination ofthe principles of fundamental justice, while in Rodriguez, he
wrote the majority judgment which applied the same approach .

R. v. Chiarelli (1992)

In Chiarelli, which involved the deportation of a permanent resident
convicted of an offence punishable by more than five years imprisonment, the
Court considered two section 7 issues . The first, the substantive issue was
whether sections 27(1)(d)(ii) and 32(2) of the Immigration Act violated the
principles of fundamental justice because of the mandatory requirement that
deportationbe ordered without regard to the circumstances ofthe offence or the
offender . Sopinka J. (for a unanimous nine member bench) wasofthe opinion
that the principles offundamentaljusticewere notviolatedby these provisions,
applying an approach tothe issue ofsocietal interests whichwas essentially that
employed by La Forest J. in Lyons:
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The CSIS. Actand the ReviewCommitteeRulesrecognize the competing individual
andstate interestsandattempt tofinda reasonablebalance between them. TheRules
expressly direct that the Committee's discretion be exercised with regard to this
balancing of interests ."
For Sopinka J ., the principles of fundamental justice did not require that

attenuating circumstances be considered before ordering the deportation of a
permanent resident who had violated the condition that he not be convicted of
an offence punishable by imprisonment ofmore than five years.$' Yet it can be
argued that it is a basic tenet of our legal system that the circumstances of an
offence and the offender be considered ; for example, the Criminal Code rarely
provides for minimal sentences leaving a large discretion to thejudge in which
toconsider such circumstances . The case law on sentencing makes it clear that
ajudge must consider the circumstances of the offence and the offender." It is
rather the exception in our legal system that sanctions are employed without
regard to the particular circumstances of the offence or the offender. The
argument that deportation is nota sanction and that therefore this principle does
not apply ignores reality ; deportation may frequently be a much more severe
sanction than that actually imposed under the Criminal Code with enormous
consequences for the individual concerned . Up until recent times, exile or
banishment was frequently imposed as a sanction for criminal behaviour and
was much feared because it involved, the often permanent, separation from
family and friends .$'

In regards to the second section 7 issue in Chiarelli, Sopinka J . concluded
that the procedures underthe CSISAct, whichpermitted in camera hearings and
which did not permit a permanent resident faced with deportation to cross
examine witnesses testifying against him, did not violate the principles of
fundamental justice . Sopinka J . considered the state interest in "effectively
conducting national security and criminal investigations and in protecting
police sources" which he balanced against the individual's right to a fair
procedure in his determination that there was no violation of the principles of
fundamental justice .'°

86 Chiarelli, supra footnote 44 at 745 . The approach ofSopinka J . totheprinciples of
fundamental justice was essentially that outlinedby LaForest J . in Lvons andBeare, supra
footnote 9. He stated at 733 : "[I]n determining the scope oftheprinciples offundamental
justice as they apply in this case, the Court must look to the principles and policies
underlying immigration law" (emphasis added) .

a' Chiarelli, ibid. at 734. In discussing the principles offundamental justice, Sopinka
J. merely asserts that the condition "represents a legitimate, non-arbitrary choice by
parliament of a situation in which it is not in the public interest to allow a non-citizen to
remain in the country ."

" 1 See, forexample, R. v. Smith, [1987] 1 S.C.R . 1045 at 1074, Lamer J. ; R. v. Hinch
and Salanski (1968), 62 W.W.R . 205 (B.C.C.A.), Robertson J.A . .

89 Seegenerally : E.O . Wright, ThePolitics ofPunishment(New York:Harper& Row) ;
R. Cross, Punishment, Prison andthe Public (London: Stevens & Sons, 1971) .

9° Chiarelli, supra footnote 44 at 744 .
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In Chiarelli, there wasno recourse to section 1 tojustify thelegitimate state
concerns in regardto national security, criminal investigations andinprotecting
police sources,whichconcerns wouldappearto bethe very raisond'âtre forthat
section ofthe Charter. National security and related interests are precisely the
kind of concerns that the framers of the Charter must have had in mind in
incorporating section 1 which has no counterpart in the American Constitution .
The problem with importing such concerns into the determination of the
principles offundamental justice is that, by their very nature, national security
and related interests are inevitably in serious conflict with the fundamental
rights of individuals.

That the Court was unanimous in Chiarelli is surprising given that several
justices had previously expressed such strong opinions on where societal
interests should be addressed in cases such as Re B. C. Motor Vehicle Act,
Thompson Newspapers andSwain. Itmaybe that the Court as a whole is much
more deferential to law enforcement and national security interests and that
justices are willing to sacrifice a conceptually consistent approach to societal
interests to remain on the right side of such decisions . This wouldexplain the
lack of a dissenting opinion in both Reare and Chiarelli . The following year in
Rodriguez, wheretheissuecouldnotbereadily characterized as lawenforcement
or national security, the unanimity on the issue of societal interests which
characterized the Chiarelli decision disappeared.

Rodriguez v. ritish Columbia (Attorney General) (1993)

In Rodriguez, where the section 7 issue involved the Criminal Code
prohibition against assisted suicide, Sopinka I-writing for the majority -
applied the same approach to the consideration of societal interests as in
Chiarelli and did not engage in a section 1 analysis . He balanced the societal
interest in protecting the vulnerable against the individual's section 7right in
autonomy overherperson to conclude that section 241(b) ofthe Criminal Code
- which prohibited assisted suicide - did not infringe the principles of
fundamentaljustice9' In contrastto thedeferentialposition adopted by Sopinka
J., McLachlin J. (dissenting) followed the approach of Larner C.J . in Swain,
stating:

I add that it is not generally appropriate that the complainant be obliged to negate
societal interests at the s. 7 stage, where the burden lies upon her, but that the matter
be left for s . 1, where the burden lies on the state.92

McLachlinJ. admitted that there maybe someprinciples offundamentaljustice
which will only be comprehensible if the state's interest is taken into account
atthe section 7 stage andwhere the Charter complainantmaybe called uponto

s' Rodriguez, supra footnote g. In Swain, supra footnote 1, Sopinlca J . concurred in
the opinion ofLamerC.J. where the societal interest would be considered under section 1
and not in the determination of the principles of fundamental justice.

' Rodriguez, ibid. at 10 .
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bear the onus of showing that a long-established or prima facie necessary
practices donot accord with theprinciples offundamentaljustice. However, for
McLachlin J . the inquiry is different when the issue is an arbitrary legislative
scheme :

The state will always bear the burden of establishing the propriety of an arbitrary
legislative scheme, once a complainant has shown it is arbitrary . It will do so at the
s.1 stage, where the state bears the onus, and where the public concerns which might
save an arbitrary scheme are relevant ."'
L'Heureux-Dub6 J . concurred in the reasons of McLachlin J . despite the

factthatherapproachtotheconsideration ofthesocietal interestwasdiametrically
opposed to that which she herself espoused to the position she herself had
espousedso forcefully in Swain and Thompson Newspapers. Cory J., in a short
dissenting opinion, indicated his agreement with McLachlin J. without
specifically addressing the issue of when to consider the societal or state
interest. Lamer C.J., dissenting, decided the issue on the basis of section 15(1)
and did not consider arguments based on sections 7 and 12 of the Charter.

IV. Conclusion
The best that can be said, after Rodriguez, is that the Court remains divided on
the issue of when to factor in societal interests in section 7 cases . It is equally
apparent that some individualjustices seem inconsistent in their approach and
would appearto deal with the issue of societal interests on a case by case basis .
Twelveyears after the coming into force ofthe Charter, the Supreme Court has
yet todevelop a conceptually coherentapproach to the consideration ofsocietal
interests with important differences remaining among justices on this point
whichis so crucial to the determination ofindividual rights under section 7 . The
comments ofMcLachlin J . in Rodriguez, that some principles offundamental
justice will only be comprehensible if the state's interest is considered in the
section 7 stage, offer a rationale for the confusion evident in the Court's
approach to the issue, but do not offer a practical guideline as to when such
interests should be considered under section 7 and not under section 1 . To make
recourse to section 1 obligatory when the infringement is occasioned by an
"arbitrary legislative scheme," but not incases ofother infringements of section
7 rights occasioned by state action- a distinction McLachlin J . seems to make
in Rodriguez, raises some problems . Since most legislative schemes are
arbitrary in one sense oranother, which will merit a section 1 analysis and which
will be considered in determining whether theprinciples offundamentaljustice
are violated? If arbitrary legislative schemes merit a section 1 analysis, what
about arbitrary common law rules which permit the state to infringe section 7
rights? Ifcommon law rules do not require state justification under section 1,
then what of equivalent civil law rules which happen to be expressed in
legislative form; for example, the Qu6bec Code des Professions. 94 These

93 Ibid. at 11 .
94 R.S.Q ., c. C-26.
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concerns suggestthat the approach hinted atby McLachlinJ. offers no solution
to the problem of societal interests and the principles offundamentaljustice.

The cases we have reviewed demonstrate that the importation of societal
interests into the determination of the principles of fundamental justice has
usuallybeenfatal to theposition ofthe individual involvinga section7 right. ®n
the otherhand, whensocietalinterestshave beenfactoredinundersection 1, the
results have been more balanced and in cases such as Re R.C Motor Vehicles
Act, Singh, Morgentaler andSwain, havefavoured the section7 rights claimant .
Accordingly, the result for an individual involving a section 7 right, will often
be determined by the manner in whicha court will approach the consideration
of societal interests in aparticular case . Theproblem for the rights claimant is
that he or she cannot know which approach ajudge will adopt because the
SupremeCourthas failed to reach a consensus on the issue of societal interests
-asituation whichpermits the adoption ofeither approachby the lowercourts .
Therights claimantdoes notknow ifhewillbe obliged torebut societalinterests
atthe section 7 stage-wherehe has theburden ofproof-or whether the issue
will be considered under section 1, where the burden lies on the state. This
situation creates obvious difficulties forcounselin planning andpreparationfor
trial, as well as imposing a serious additional financial burden on the rights
claimant .

The failure ofthe SupremeCourt to reach a consensus ontheconsideration
ofsocietal interests insection7casesunnecessarily complicates therevindication
of the rights to life, liberty and security ofthe personbecause no clear direction
has been provided to the profession and to the lower courts . The rights to life,
libertyandsecurityofthepersonarethe hallmarkofwestern liberaldemocracies
and are far too important to be consigned to the legal limbo which is the result
of the Supreme Court's inability to develop a conceptually consistent approach
to the consideration of societal interests."

ss In R. v. R.J.S. (1995), 177 N.R . 81, which was decided well after this article was
written, the issue of whether to consider societal interests under section 1 or in the
determination ofthe principles offundamental justice under section 7 was not discussed.
However, the three justices who wrote the major opinions, dacobucci, Sopinka and
L'Heureux-Dubé JJ ., all balancedthe state interest inhavingevery person's evidencewith
an accused's right against self-incrimination uniquely in the determination of the
requirements of fundamental justice under section 7 without recourse to section 1 of the
Charter. LamerC.J., in a shortjudgment where he concurred inpart with bothlacobucci
and Sopinka, JJ .'sjudgments, didnot discuss theissue. This case maywellbeone ofthose
where the principle of fundamental justice may actually require a consideration of the
competing state interest to be comprehensible as per the comments of McLachlin J. in
Rodriguez, supra footnote 8 at 10.
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