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This article addresses the issue ofwhether Québec has the right to secedefrom
Canada, and claim international recognition at international law. The authors
argue that, absent recognition by the Government ofCanada, the answer to both
questions is in the negative .

The authors review conventional and customary international law respecting the
right to self-determination, and conclude that that right is only applicable where
the secessionist movement meets certain subjective criteria . First, the seceding
unit must be comprised of "people" meeting both subjective and objective
international law standards . Second, thatpeople musthave beensubject to denial
ofpolitical freedom or human rights in a discriminatory manner. Third, the
seceding unit must demonstrate in practical terms that it can, and indeed has,
created apracticable and governable state which can asserteffective control over
reasonably well defined and recognized territory.

The authors conclude that theprovince ofQuébec does notmeet these criteria . As
a result, ifa thirdparty State purports to recognize Québec's independence in the
absence of Canadian recognition, that State would be challenging Canada's
territorial integrity and thus be acting contrary to conventional and customary
international law.

Cet article examine la question de savoir si le Québec a le droitdefaire sécession
du reste du Canada et de réclamer la reconnaissance internationale, en droit
international. Les auteurs soutiennent qu'en l'absence d'une reconnaissancepar
le Gouvernement du Canada, la réponse à cette double question est négative.

Les auteurspassentenrevue le droitinternational, tantcoutumierqueconventionnel,
concernant le droità l'autonomie ; ils en concluent que ce droitnepeuts'appliquer
que lorsque le mouvement sécessionniste satisfait une série de critères subjectifs.
D'abord, l'entité qui se sépare doit comprendre un «peuple» qui réponde à lafois
aux exigences subjectives et objectives du droit international. Deuxièmement, ce
peuple doit avoir été victime d'un déni de sa liberté politique et de ses droits
fondamentaux de manière discriminatoire. Troisièmement, l'entité qui se sépare
doit démontrer concrètementqu'ellepeut créer, et qu'elle a effectivement créé un
État réalisable et gouvernable qui est capable d'exercer un véritable contrôle sur
un territoire raisonnablement bien défini et identifié.

Les auteurs concluent que laprovince de Québec ne satisfaitpas ces critères. En
conséquence, si un État tiers prétendait reconnaître l'indépendance du Québec
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sans qu'ily aitaussi une reconnaissance parle Canada, cet Étatporteraitatteinte
à l'intégrité territoriale du Canada et, ainsi, agirait à l'encontre des conventions
et de la coutume du droit international.
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Introduction

On December 6, 1994, the Premier of Québec tabled a draft bill entitled AnAct
respectingtheSovereignty ofQuébec (the "SovereigntyBill" or the "Bill")in the
Qu6bec National Assembly . The Explanatory Notes to the draftBill state that
it sets out "the political course of action put forward by the Government of
Qu6becto settle definitively theconstitutional problemthathasbeenconfronting
Qu6bec for several generations ." Notwithstanding those words, the draft
Sovereignty Bill is highly ambiguous .

The draft Billopens in section 1 with a statement that "Qu6bec is asovereign
country," but the meaning of that term is not set out in the Bill . "Sovereignty"
is, of course, an imprecise term.' For example, the Legislature of Qu6bec, like
that of other provinces, now exercises sovereign legislative authority over
matters within its jurisdiction pursuant to section 92 of the Constitution Act,
1867. 2 This does notmean that a provincial legislature exercises sovereignty as
that term is cognizable in international law . International law emphasizes

' The ambiguity ofthe word "sovereignty" in the Bill is illustrated by a December,
1994public opinion poll which, accordingto the Toronto Star, "suggested that40per cent
ofthoseplanning tovote forsovereigntythought thatmeantthat Qu6bec would stillremain
partof Canada" . See : E. Stewart, "Ottawa trying to get back into the Game", Toronto Star
(14 January 1995) B5 . Similarly, a poll asking Qu6becers the question in theSovereignty
Bill recorded aresponseof37% yes ; 43% no, and20% undecided. When the question was
"Do you wantQuébec to separate from Canada andbecome an independent country?", the
response was 34% yes; 51% no; and 15% undecided ; P. Mackie, "Poll puts Qu6bec
federalists in lead" Globe and Mail (26 January 1995) A4 .

2 See Hodge v . R . (1883),9 A.C . 117 at 132 (P.C .) ; and Liquidators ofthe Maritime
BankofCanadav. ReceiverGeneral ofNewBrunswick, [1892] A.C .437 at 441-443 (P.C .) .
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independence from other 'States as a crucial element of sovereignty.
Independence, according to Shaw ,3

"is crucial to statehood and amounts to a conclusion of law in light of particular
circumstances . It is a formal statement that the state issubject to no othersovereignty
and is unaffected whether by factual dependence upon other states or submission to
the rules of international law."
Sovereignty, in terms of independence from other States, has never been

exercised by Qu6bec orany otherCanadian province . Onlythe Governmentand
ParliamentofCanadahave exercisedthis type ofsovereignty.4Presumably, this
is what the draft Sovereignty Bill proposes to achieve for Qu6bec . But the Bill
is not framed that way and its terms do not put that case to Québecers to vote
upon in a referendum.

Instead, pursuant to section 2, the Qu6bec Government is "authorized to
conclude" an agreement with Canada whose purpose is to "maintain an
economic association between Qu6bec and Canada ." By contrast with other
examples of secession, such as Latvia where voters were unequivocally and
unconditionally asked whether they were "for a democratic, independent state
ofLatvia,"' the only specific provisions of the draftBill setting out the terms of
sovereignty are those which seek to maintain the status quo: i) the retention of
the existing federal boundaries of Qu6bec in the Sovereignty Bill (section 4) ;
ii) theretention ofthe Canadiandollar as thecurrency ofQu6bec, notwithstanding
the enormous subtraction from sovereignty and national economic control
which that implies for any State (section 6) ; iii) the right to accede as afull party
to treaties and conventions to which Canada is a party regardless of the views
oftheother contractingparties, and to "remain amember" (eventhough Qu6bec
is not now a member) of international alliances such as the Commonwealth,
NATO, 1>TAFTA and theGATT (sections 7-9) . All of this is to happen uponthe
approval by "a majority of the votes cast by the electors in a referendum"
(sections 16-17) .

The Billdoes not indicate whatwillhappen ifthese arrangements cannotbe
achieved . This uncertainty leads to difficulties . For instance, the purpose of the
Bill presumably is to provide Québecers with the opportunity to express their
will as apeople . As willbediscussed below6, proofthatapeoplehave expressed

3 M.N . Shaw, International Law, 2d ed. (Cambridge : Grotius Publications Limited,
1986) (hereinafter "International Law") at 129 (emphasis added) .

° SeeNadan v . R., [1926]A.C . 482 at 492-493 (P.C .); British Coal Corporation v . R.,
[1935] A.C . 500at 517-518, 520-522 (P.C.) ; and Ontario (A.G.) v. Canada (A.G.), [1947]
A.C . 127 at 153-154 (P.C .).

s See: M. Dobbs, "Latvians, Estonians Vote to Support Independence" Washington
Post (4 March 1978) 91 .8 . who reports that "similar questions" whereputto theEstonians
and Lithuanians . The three Baltic Republics formally boycotted a referendum put to the
Soviet Union by, President Gorbachev on March 17, 1991 which asked voters to endorse
"a renewed federation of equal sovereign republics", Cline, "Gorbachev Given a Partial
Victory on Unity" N.Y. Times (19 March 1991) A4.

e See text accompanying footnotes 26, 49-50 and 74-89 .
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their unequivocal will to form a State is the first (but only the first) step in
establishing a secessionist unit's claim for Statehood at international law . The
draft Sovereignty Bill studiously avoids measuring that unequivocal will by
failing to ask an unequivocal question .

Ratherthan settling constitutionalproblems, then, the draftSovereignty Bill
raises a host of political and legal issues .

We have already analyzed the constitutional requirements for a legal
separation by Qu6bec under domestic law.' In our view, secession requires a
constitutional amendment pursuantto section41 ofthe Constitution Act, 1982.$
Such an amendment would require the unanimous consentofall ten provincial
legislative assemblies, as well as the federal House of Commons and, unless it
exercises its power to veto for 180 days, the federal Senate . In the absence of
such a constitutional amendment, it is unlikely thatthe Government of Canada
would, or even could, exercise its prerogative (ifindeed the authority to exercise
its prerogative exists in the face of section 41 of the Constitution Act)' to
recognize Qu6bec as a foreign State .

' N. Finkelstein and G . Vegh, The Separation of Qudbec and the Constitution of
Canada (Toronto : York University Centre for Public Law and Public Policy, 1992) .

s The basis for our conclusion was that a constitutional amendment which granted
Québec's independencewould bein relationto the offices of theGovernor General andthe
Lieutenant Governor andthus fall within the terms ofsAl(a) ofthe Constitution Act, 1982:
see at 7-8 op . cit. supra .
Patrick Monahan comes to the same conclusion in CoolerHeads ShallPrevail. Assessing
the Costs and Consequences ofQudbec Separation (Toronto : C.D . Howe Institute, 1995)
(hereinafter Cooler Heads Shall Prevail) at 8 .
He also argues that unanimity would be required because the separation of Qu6bec would
require an adjustment in the composition of the Supreme Court ofCanada to remove the
requirement that threejudges be appointed from the Qu6bec Bar: see at 8 . The difficulty
with this conclusion is that the Supreme Court of Canada's current composition is set out
in astatute, theSupreme Court Act, R.S.C . 1985, c . 5-26, s . 6, and not in the Constitution .
Thus, this adjustment may be made by amending that statute. The amendingprocedure in
Part V of the Constitution Act, 1982, applies only to "amendments to the Constitution of
Canada." Thus, s . 41(d) of the Constitution Act, 1982, which requires unanimity for
constitutional amendments in relation to "the composition of the Supreme Court of
Canada," would notapplybecause the Court's composition is nota partofthe Constitution.

IIn Finkelstein andVegh, suprafootnote 7 at 53, we tookthe position that"the federal
executive would not be constitutionally prohibited from recognizing Qudbec as an
independent country. Although this may not be entirely consistent with the limited
jurisdiction ofParliament, the alternative is untenable" .
The reasonwhythefederal executive facesproblemsinrecognizing Québec'sindependence
is that such recognition would involve a constitutional amendment, which is beyond the
authority of Parliament . Thus, the federal executive is constitutionally incapable of
bestowing de jure recognition on Qudbec . A domestic court would therefore bejustified
in denying this power.
However, it shouldbe noted that there may be circumstances under which domestic courts
may take Canada's recognition of Québec's independence as evidence that Qu6bec has
obtained defacto control over its territory . As we summarize at 49 of that monograph:
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This article analyses the issue of whether Qudbec has the right to secede
from Canada at international law." The issue has enormous practical
significance for Canada and Qu6bec.l t For example, if the Québec National
Assembly enacts the draft Sovereignty Bill, it will be presuming in sections 7
to 9 that Canada and other nation-States are legally obligated to recognize
Qu6bec, and would recognize Qu6bec, as an independent State if a majority of

As aresult, ifacourtcould, with certainty, predictthatthe GovernmentofCanadawas
unwilling orunable to assert control over the province ofQuébec, that province may
then be considered, as a matter of domestic law, to be an independent country .

The difference between de jure and defacto control is that the former is brought about
lawfully andthelatter is brought aboutby revolution . The constitutional limitations on the
federal government prevent it from lawfully ceding control to Québec . However, should
it do so in any event, the courts would likely concludethat, as a practical matter, Québec's
revolution was successful and that it has obtained de facto effective control over its
territory .
The authors would like to thank ProfessorPatrick Monahan forhis helpful discussions on
this point ; see also : Monahan, Cooler Heads Shall Prevail, supra footnote 8 at 11 .

'° In this paper, "secession" is used to describe the "action of one of the component
regions of thefederation concerned (rather than any mere informal grouping ofindividuals
territorially delineated) in withdrawing from that federation, and thereby asserting its
independence of both federal government and law" . See G. Craven, Secession: The
Ultimate States Right (Melbourne : Melbourne University Press, 1986) at 3-4. More
generally, "separation" occurs when aregion detachesitselffrom aunitary state. Given that
the province of Qu6bec is a member ofthe Canadian federation, its efforts to departfrom
Canadaare secessionistrather than separatist : SeeJ . Brossard, L'accession4lasouveraineté
et le cas de Québec (Montréal : Presses de l'Université de Montréal, 1976) at 94 and J.
Brossard, "Le droit du peuple québécois de disposer de lui-même au regard du droit
international" (1977) ann. can. dr. int. 1977 at 84 (hereinafter "Le droit de peuple") .

" Canadian pundits have argued that legal issues are irrelevant to the debate because
lawonlyhasa role in this context where it is backed up byforce. Thus, for example, Jeffrey
Simpson argued in the Globe and Mail that those who offer a legal analysis "are not
prepared to follow their own logic because they know few oftheir fellow citizens would
sanction theuseofforceto quash a democratically takenposition." See J . Simpson, "Legal
Arguments Against SecessionAvoid the Unthinkable : Force" Globe and Mail(6 January
1995) A18. Also in the Globe andMail, Lysiane Gagnon said that " . . .the question ofthe
'legality' of separation is absolutely irrelevant, since illegality is a concept that relies on
backing byforce." SeeL.Gagnon,"Chrétien'sArgument abouttheIllegality ofSeparation
is Entirely Irrelevant" Globe and Mail (24 December 1994) D3 . The Globe and Mail
repeated this position in its editorial : Globe andMail (10 January 1995) A16.

Theproblemwiththis argument isthat governmentsdo, onthe whole,obey the law without
being forcedto. When courts declare that governments or legislatures haveactedillegally,
the response is not defiance, butrather compliancewith the court's order . As well, the law
is "enforced" against governments, not necessarily alwaysbyforce ofarms butalso by the
refusal of others, both individuals and othergovernments, to act upon illegal demands . In
other words, if the Sovereignty Bill is legally ineffective, as we conclude it is, the
government of Canada does not have to respond, as suggested by the Montréal Gazette
columnist Don McPherson, by having "the Mounties throw the Parizeau government in
jail." (See L . Gagnon, supra.) It may respond by refusing to acknowledge that the Bill
requires it to do anything . In particular, if the Sovereignty Bill is illegal, the Government
of Canada does not have to recognize Québec's sovereignty, negotiate a separation
agreement, or follow any other obligations that the Bill purports to impose on it . In short,
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Qu6becers approve of the Sovereignty Bill in a referendum.''- A systematic
review of the applicable international principles demonstrates that that
presumption is incorrect . Such a review demonstrates that Qu6bec does not
have the right to secede from Canada upon the vote of a majority ofelectors in
a referendum. A review of the applicable international law principles also
shows that, should Canada refuse to recognize a separate Qu6bec as a State at
international law, recognition of Qu6bec by other States would constitute an
infringement by those States ofCanada's sovereignty and territorial integrity ."

International recognition of a new State involves closely related political
and legal considerations . Before recognizing a new unit as a State, existing
members ofthe international community will require,first, that the secession be
legitimate according to international law standards ; second, that the new entity
havea stable population andexercises control overadefinedterritory ; and third,
whether that recognition best meets the recognizing State's own political and
economic interests . 14

legislatures are notpunished for enacting illegal bills : the sanction is that illegal bills need
not be complied with .
Furthermore, there are othermeans available to theGovernmentofCanada should Québec
refuse to complywith the law . In "CoolerHeads Shall Prevail,"supra footnote 8, Monahan
observes that "military intervention seems unlikely" but considers other exercises of
federal authority in Québec : "Canada would probably attempt to force Québec to rescind
the UDI [unilateral declaration ofindependence] through somekindofeconomicpressure .
Canada, aswellas theROC [restofCanada] provinces, mightsuspend all transferpayments
to Québec pending the resolution of the crisis . It might also attempt to seize Québec
government assets or put in place some other form of economic sanctions" at 29 .

' 2 Recognition has been defined as "the free act by which one or more State
acknowledges theexistence ofadefinite territory of a human society politically organized,
independent of any other existing State and capable of observing the obligations of
international law, and by which they manifest therefore their intention to consider it a
memberoftheinternational community.""The Resolution ofInstitut deDroitinternational"
Brussels (1936)30 Am. J . Int. Supp.185 as cited inS . Williams, InternationalLegalEffects
ofSecession by Qu9bec (North York : York University Centre for Public Law and Public
Policy, 1992) (hereinafter "International Legal Effects") at 48 .

's See discussion at accompanying footnotes 17-19, infra.
'4 The second criterion refers generally to a State's viability. The qualifications of

statehood setout in the Montevideo Convention on Rightsand DutiesofStates [hereinafter
Montevideo Convention] are, according to Harris, "commonly accepted as reflecting, in
general terms, the requirements of statehood at customary international law" . D.J . Harris,
Cases andMaterials on International Law, 3d ed. (London: Sweet and Maxwell, 1983) at
81 . Article 1 of the Montevideo Convention provides :

"TheStateas aperson ofinternational law shouldpossessthe following qualifications:
(a)

	

apermanent population;
(b)

	

a defined territory ;
(c) government; and
(d)

	

capacity to enter into relations with other states ."
Thethirdcriterion involves a subjective analysis tobeundertaken by each Stateindividually.
Since such an analysis depends on the socio-economic situation ofeach State, it can only
beanalyzedon acaseby case basis and canoftenchange from oneperiod ofaState's history
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The purpose of the Sovereignty Bill, presumably, is to increase Québec's
ability to meet thesecriteria should itreceive majority approvalin a referendum
prior to declaring independence . More to the point, Québec's purported right
to secede at international law is based on its assertion that the population of
Qu6bec is a "people" which has a right to self-determination, and the right at
international law to vindicate that right by forming an independent State . We
shall examine that assertion to determine the scope of the right to self-
determination, and whether its consequence is the right to secede from an
existing State .

We conclude that Qu6bec does not have the right to secede from Canada to
form a separate State at international law, and that Canada is not obliged to
recognize Qu6bec as an independent State following approvalby a majority of
electors ofthe draft Sovereignty Billin aQuébec referendum . Further, Qu6bec's
claim to recognition by members of the international community is unlikely
withoutrecognitionby Canada . i s Therights ofexisting, or metropolitan, States

to another and, as Lee Buchheit remarks, can be "embarrassingly inconsistent." The
position held by India over the fate of Kashmir and Bangladesh is a good example ofsuch
inconsistency. When Kashmir claimed independence in 1964, India was intransigently
opposed to theapplicationofthe principleofself-determination . In 1971,whenBangladesh's
secession was considered, India opined that, under certain circumstances, apeople could
legitimately secedefrom aparentstate : See L. Buchheit, Secession: The Legitimacy ofSelf-
Determination (London : Yale University Press, 1978) (hereinafter "Secession") at 106 .

's This conclusion is shared by a number of commentators. In International Legal
Effects, supra footnote 12 at 20-21, S . Williams, states that "there is simply no basis for a
claim that Québec is a self-determination unit at international law":

It is not sufficient to say that the Qu6bec francophone population is a "people" in the
special sense of that word at international law . The people of Québec are not
incarcerated in a colonial or neo-colonial situation, nor are they subject to alien
domination. They have not been dealt with on an unequal footing to other people in
Canada, andcannotclaimcarencedesouveraineté, that is, misgovernment, exploitation,
and the denial of fundamental rights and freedoms . Qu6bec has not been treated
unfairly by Canada in a manner relegating it to the status of a non-self-governing
territory . It has full representation in the federal Parliament, government and civil
service . There has been nofunctional subjugation or disenfranchisement . (footnotes
omitted)

The same author cites U . Umozurike, Self-Determination inInternational Law (Hamden:
Avalon Books, 1972) (hereinafter "SelfIDetermination") who states at 259 that "[iln as
much as thepoliticalmachinery ofCanadahas adopted aflexible approach to theproblems
of French Canadians, it is maintained that it remains an internal affair of Canada and not
one of international concern ."

D.J . Harris, International Law, supra footnote 14, states at 101 :

®n the question of self-determination for minorities such as the Scots, the Welsh, the
French Canadians, the Kurds (in Iraq), the Nagas (in India), and the Somalis (in
Kenya) in existing states and for majorities in non-democratic states, there is little
evidence in United Nations or other state practice to suggest that the right to self-
determination applies outside of the colonial or similar context.

Similarly, Lawrence Eastwood Jr. in "Secession: State Practice and International Law
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to preserve their territorial integrity and sovereignty arejealously protected at
international law. The reason for this is practical. When a State grants
recognition to a prospective State, it sets a precedent which may one day be
appliedto itself. IfStates were to accept that the right to self-determination was
deniedwhenever aproposed breakaway unitwithin an existing State wasdenied
its independence, States wouldbe subjecting their owncontinued existence to
the risk of dismemberment." As a result, international law, which consists of
conventions and practices ofStatesand State-run institutions,"treats premature

After the Dissolution of the Soviet Union and Yugoslavia" (1993) 3 Duke J. Comp . Int'1
L. 299at 342, (hereinafter "State Practice")observes that the right to self determinationhas
not been extended to apply to Québec :

Permitting groups such as the Québécois in Canada to invoke the right of secession
based upon cultural or group identity alonewould threaten to open the floodgates and
could exacerbate group conflicts . It is difficult to imagine any clear limits upon a
secession right that permits groups to secede from pluralistic, non-oppressive states
such as Canada (footnotes omitted) ; see also at 347.

Monahan, in CoolerHeadsShall Prevail, supra footnote 8 at 14, concludes as follows: "In
this sense, Québec hasnorightunderinternational law to declareindependence unilaterally .
This meansthat, ifCanada disputedthe validity ofa QuébecUDI, theprovince would attain
statehood only in the event that it was able tooust thejurisdictions ofCanada over Québec
Territory."

'e Eastwood puts it as follows in "State Practice", supra footnote 15 at 314-315:
Secession is disfavoured by the international community because articulation of a
secession right would threaten the territorial integrity of the states which themselves
make international law . In contrast, decolonization is favoured by the large number
of states in the international community that were once former colonies or that
opposed the colonial powers infurtheranceoftheirown interests. (footnotes omitted.)
" The sources of international law include international conventions, international

custom,the generalprinciples oflaw recognised bycivilisednationsandjudicial decisions
and scholarly works. Article 38(1)oftheStatuteoftheInternational Court ofJusticestates
that: "the Court whose function is to decide in accordance with international law such
disputes as are submitted to it shall apply: (a) international conventions, whether general
orparticular, establishing rules expresslyrecognisedby thecontesting states; (b)international
custom, as evidence ofageneral practice accepted aslaw; (c) the general principles oflaw
recognised by civilised nations; (d) subject to the provisions of Article 59, judicial
decisions and the teachings of the most highly qualified publicists of the various nations,
as subsidiarymeansforthe determinationoftherules oflaw." Asstated by theInternational
Court of Justice in Steamship Lotus:

International law governs relations between independent States . The rules of law
binding upon States therefore emanate from their own free will as expressed in
conventions or by usages generally accepted as expressing principles of law as
established in order to regulate the relations between these co-existing independent
communitiesorwithaview tothe achievement ofcommonaims . See: P.C .I.J . (1927),
Ser. A No . 10 at 18 as cited in H.M . Kindred et al., International Law Chiefly as
Interpreted and Applied in Canada (Toronto: Emond Montgomery Publications
Limited, 1987) at 109.

International conventions, or treaties, are "the creationofwritten agreements whereby the
states participating bind themselves legally to act in a particular way or set up particular
relationsbetweenthemselves." Theterm'treaties' may be usedtoreferto avarietyofother
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recognition of prospective states as an unlawful violation of the principle of
territorial integrity . The international community may be entitled to intervene
and recognize the secessionist unit in some situations, but that is only where
there has been a history of oppression and discrimination . As stated by
uchheit :l$

From the indications now available, therefore, the concept of "remedial secession"
seems tooccupy a status as the lex lata . Thefocus ofattention hereis on the condition
of the group making the claim. Remedial secession envisions a scheme by which,
corresponding to the various degrees of oppression inflicted upon a particular group
by its governing State, international law recognizes acontinuum ofremedies ranging

instruments such as conventions, international agreements, pacts, general acts, charters,
declarations and covenants : See Shaw, International Law, supra footnote 3 at 77-78 .
International custom is an amorphous concept which consists ofboth State practice, (i.e .
State behaviour), and evidence of the State's belief that such behaviour is required by law
(Shaw, International Law, ibid. at 61) . It is quite similar to the concept of constitutional
conventions in Canadian constitutional law : See ReResolution toamendthe Constitution,
[1981] 1 S.C.R. 753 at 876-884 . In determining whether State practice is customary, the
courts must examine the duration of the practice, its uniformity and consistency, and its
generalnature . In theAsylum case(Columbiav. Peru),forexample, theInternational Court
ofJusticerequired that customary lawbe "in accordancewitha constantanduniform usage
practised by the states in question." See ICJ Reports, 1950 p . 266 as cited in Shaw,
International Law, ibid. a t 63 .
The Court will also look at whether States accept that thepractice is to be binding as law.
(Shaw,InternationalLaw, ibid. at62 . SeealsoI. Brownlie,PrinciplesofPubliclnternational
Law (Oxford : Clarendon Press, 1990) (hereinafter "Principles ") at 6-7) . International law
does not require an act to have been practised for a specified period of time before
recognizing it as a custom nor does it ask that its usage be widespread . Often, time and
generality will come second to repetition and continuity . The State's belief in the lawful
nature ofits practice, along with its conviction that it has a duty to act in a certain way, are
determinative of the practice's customary nature. This is known as opiniojuris. In the
North Sea Continental ShelfCase (Federal Republic ofGermany v . Denmark), involving
a dispute among Germany, the Netherlands and Denmark concerning an agreement
delineating theboundaries ofNorthSeacontinental shelf, theInternational CourtofJustice
addressed the concept of customary law:

Not only must the acts concerned amount to a settled practice, butthey must also be
such, or be carried out in such a way, as to be evidence of a belief that this practice is
rendered obligatory by the existence of a rule oflaw requiring it. The need for such
a belief, i .e., the existence of a subjective element, is implicit in the very notion of
opinionjuris sive necessitatis . The States concerned must therefore feel that they are
conforming to what amounts to a legal obligation. The frequency, or even habitual
character of the acts innot in itselfenough ([1969] I.C .J . Rep . 3), reprinted inHarris,
International Law, supra footnote 14 at 27-28 .
'$ See Buchheit, supra footnote 14at 222 (emphasis in the original) . The Declaration

on FriendlyRelations,G.A . Res . 2625, U.N . GAOR 6th Comm., 25th Sess ., Supp. No. l8
1883rd plen mtg., U.N . Doc . A/8018 (1970) (adopted without a vote) [hereinafter The
Declaration on Friendly Relations], referred to by Buchheit in the quoted passage,
confirms that States will notenjoy the privilege of inviolability of their territorial integrity
ifthey do notconductthemselves "in compliancewiththeprinciple ofequalrights and self-
determination of peoples. . ." 'Compliance' is defined in the Declaration on Friendly
Relations as a "government representing the whole people belonging to the territory
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from protection ofindividual rights . to minority rights, and ending with secession as
the ultimate remedy . At a certain point, the sovereignty of a State's treatment ofits
minoritiesbecomes amatterofinternational concern . This concern may be evidenced
by an international demand for guarantees of minority rights (which is as far as the
League [of Nations] was willing to go) or suggestions of regional autonomy,
economic independence, and so on ; or it may finally involve an international
legitimation of a right to secessionist selfdetermination as a self-help remedy by the
aggrieved group (which seems to have beenthe approach ofthe General Assembly in
its 1970 declaration [on Friendly Relations] .
As one approaches the extreme end of this continuum, the remedies not only become
more severe; they also undergo a remedial shift in emphasis . There is a significant
difference, for example, between the international community using the coercive
power of its collective opinion in influencing a delinquent State to accord greater
protectionforhuman rights, and the act ofgiving international legitimationto a group
within a State seeking to pursue self-help remedies. In the latter case, the coercive
effect results from what is actually a legal unleashing of forces within the State .
(emphasis in original)

A secessionist unit must therefore persuade the world community that it
deserves its attention and justifies its intervention in the metropolitan State's
affairs . Thisintervention willonlybeprovidedwherethesecessionist movement
meets a restrictive set of criteria: First, the seceding unit must be comprised of
a "people", meeting international law standards ." Second, that people must
have been subject to a denial of political freedom or human rights in a
discriminatory manner . 21 Third, the seceding unit must demonstrate inpractical
terms that it can, and indeed has, created a practicable and governable State
whichcanasserteffective controloverareasonably well defined and recognized
territory. 2 '

1. Self-Determination at international Law

Those who argue that Qudbec has a right to secede claim that accession to
independence is an intrinsic part ofthe rightto self-determination, and that ithas
been established in both state practice and international instruments such as the

withoutdistinction as torace, creedorcolour ." Thus, theDeclaration on Friendly Relations
arguably allows for a negative right to secession if there is a violation of democratic
government or if a people is governed by a "racist regime or other forms of alien
domination" ; see also Umozurike, suprafootnote 15 at 177-203 ; and discussion at footnote
20, infra .

"Meeting this standard requires showing apeoples' distinctivenesssupported byboth
objective criteria, such as language orculture, and subjective criteria, i.e ., an indication of
a desire to be treated as aState. Buchheit .ibid at222 and discussion atfootnotes 74 to 89,
infra.

2° See text accompanyingfootnotes 15 and 18, supra, and 26,49-50 and 90-113, infra .
21 The criteria forStatehood, described at text accompanying footnote 14,supra, may

be relaxed for self-determination units, but there is still a practical requirement that States
be capable of governing and meeting international obligations.

	

As discussed at text
accompanying footnote 33, infra, the traditional test for secessionist movements of a
metropolitan State is whether that State acquiesces in the secession or is defeatedby force .
Wherethe secessionist movement has the right to self-determination, that test isloosened .
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Charter ofthe United Nations and in the Declaration on Friendly Relations 22
The difficultyisthatinternational treaties, andindeedinternationallaw generally,
is far from clear on the scope of the right of self-determination .23 It does not
support the notion that a "people," merely by being such, ipsofacto has a right
to fromaseparate sovereign Stateout ofanexisting State24 Rather, theprinciple
of self-determination is a flexible concept . It is fundamentally based upon the
notion that a State should be free to govern its domestic affairs without
interference by other States, and that a people within a State has the right to
influence its constitutional and political structure free from discrimination.
Buchheit described these notions as follows : 25

22 See Brossard, supra footnote 10 at 84 ; D. Turp, "Le droit de secession en droit
international public" (1982) ann . can . dr . int . 24; D . Turp, "Le droit à la sécession :
1'expression du principe démocratique" in A.G .GagnonandF . Rocher, eds ., R6pliquesaux
détracteurs de la souveraineté du Québec (Montréal v1b., 1992) at 503 .

"The first obstaclebeing whether self-determination is, in fact, arightorif it is simply
aprinciple ofinternationallaw.Though agreatdebate has surroundedthisissue, thegeneral
opinion among today's students of international law is that self-determination is now a
legal rightofpeoples in both conventional law and customary law. As IanBrownlienotes :
"Until recently, the majority ofWestern jurists assumed or asserted that the principle had
no legal content, being an ill-defined concept of policy and morality . Since 1945,
developments in the United Nations have changed the position, and Western jurists now
generally admit that self-determination is a legal principle. The generality and political
aspect of the principle do not deprive it oflegal content. . ." : See Brownlie, supra footnote
17 at 595-96 and Shaw, supra footnote 3 at 157-161 .

24 Buchheit, supra footnote 14 at 55 (footnote omitted) argues that the mere desire to
have an independent State, which he describes as parochialism, has never been sufficient
to justify secession . Rather, even a natural law justification for secession requires an
element of illegitimacy of the status quo . He notes the following with respect to the
American Declaration of Independence:

In what is undoubtedly the mostfamous formulation ofthe natural rights doctrine of
resistance to civil authority, the assumption that these rights appertain to individual
men and may not be exercised in the absence of some degree of oppression is clear.

We hold these truths to be self-evident, that all men . . . are endowed by their
Creatorwithcertain inalienable Rights . . . .ThatwheneveranyFormofGovernment
becomes destructive ofthese ends, it is the Rightofthe People to alteror abolish
it, and to institute new Government. . . . Prudence, indeed, will dictate that
Governments long established should not be changedfor light and transient
causes; . . . that mankind are more disposed to suffer, while evils are sufferable,
than to right themselves by abolishing theforms to which they are accustomed.
But when a long train ofabuses and usurpations . . . evinces a design to reduce
them under absolute Despotism, it is theirright, it is theirduty, to throw offsuch
Government. (emphasis added)

In summary, at no point in the evolutionofnatural rights thinking has the doctrine of
a right to resistance on the part ofindividuals or groups ofindividuals been affirmed
in an unqualified manner. (footnotes omitted) . (emphasis added)
25 Buchheit, ibid. at 14, quoting M. Sahovic, "Principles of Equal Rights and Self-

Determination of Peoples" in Principles of International Law Concerning. Friendly
Relations and Cooperation at 323, 350 (N.Y. Qceana, 1972) (other footnotes omitted).
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Ithas recently become popular to speak ofthe concept ofself-determination as having
two componentparts : (1) a principle ofexternal self-determination whereby a group
of people are entitled to pursue their political . cultural and economic wishes without
interference or coercion by outside States, and (2) a principle of internal self-
determination which encompasses the right of all segments of a population to
influence theconstitutional and political structure ofthesystemunderwhich they live.
In the words of one writer, the two parts of the dichotomy represent the rights to
"external independence and internal autonomy."

It is generally accepted conventional and customary law that colonial
regimes conflict with both external and internal self-determination in that the
territory is governed by the Imperialist and the people are denied the right to
democratically govern their own territory free from discrimination." Thus, the
Imperialist cannot rely upon the right to self determination to justify its
authority. As such, other States do not interfere with an Imperialist's right to
external selfdetermination by recognizing the independence of a colony . Thus,
in the 1960s, the United Nations passed resolutions criticizing Portugal's
reluctance to release its colonial possessions . These culminated in a 1965
resolution which appealed to U.N. Members "to render the people of the
Territories under Portuguese administration the moral and material support
necessary forthe resolution oftheirinalienableright ."" According toBuchheit:'s

On the strength of such General Assembly pronouncements, a State wishing to
relegate non-intervention and the prohibition against the use offorce to a secondary
normative status and to intervene, even forcibly, on behalf of a people struggling for
self-determination would seem to have a colorable claim for the legality of its action .
This certainty seems to be the case in circumstances of a colonial struggle for self-
determination, and some ofthe resolution language arguably supports a belief that the
right to intervene extends beyondthecolonial situation into casesof"alien" domination
or control by a "racist" regime.

The result is thatself-determination inthe colonial contextdoes not threaten
either a State's external right to self-determination, or its territorial integrity .

=e Shaw, supra footnote 3 at 162 (footnotes omitted) argues that, since the Second
World War, therightto self-determination is a settled principle of international law which
is inconsistent with colonization . He bases thisconclusion on U.N . Declarations, decisions
oftheInternational CourtofJustice, and Statepractice . He defines the principle as follows :

The principle of self-determination provides thatthe people of the colonially defined
territorial unit in question may freely determine their own political status . Such
determination may result in independence, integration with a neighbouring state, free
association withan independent stateor any otherpolitical status freely decided upon
by the people concerned . Self-determination also has a role within the context of
creation of statehood, preserving the sovereignty and independence of states, in
providing criteria for the resolution of disputes, and in the area of the permanent
sovereignty of states over natural resources. (emphasis added)
z' G.A . Res . 2107, Question ofTerritories under PortugueseAdministration, 20 U.S .

GAOR, Supp . 14 at 62, U.N. Doc . A/6014 (1966) cited in Buchheit supra footnote 14 at
35.

28 Buchheit, ibid. at 36 .
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The colony and the Imperialist each already have a distinct legal status .
According to the Principle ofEqual Rights and SelfDetermination ofPeoples
in the U.N.'s 1970 Declaration on Friendly Relations :

TheterritoryofacolonyorotherNon-SelfGoverningTerritory has, underthe Charter,
a status separate and distinct from territory of the State administering it; and such
separate and distinct status underthe Charter shall existuntil the people ofthe colony
or Non-Self Governing Territory have exercised their right of self-çletermination in
accordance with the Charter, and particularly its purposes and principles .

By contrast with decolonization, secession does threaten the metropolitan
State's right to territorial integrity . As such, premature recognition of the
secessionistmovementby athirdStateisanunlawful violationofthemetropolitan
State's externalrightto self determination or territorial integrity.z 9 Lauterpacht
has argued that :

So long as the lawful government offers resistance which is not ostensibly hopeless
orpurely nominal, the dejurerecognition of the revolutionary party as a government
constitutes premature recognition which the lawful government is entitled to regard
as an act of intervention contrary to international law. For such recognition amounts
to recognizing the rebels either as the government of the entire State or as the
government of a new State .

An authority cannotbe recognizeddejure, as a government without being recognized
as the government of a State . In either case recognition ofthe revolutionary party as
a dejure government constitutes a drastic interference with the independence of the
State concerned . The illegality of such action is so generally admitted that, as in the
corresponding case of recognition of States, even those who adhere to the political
view of recognition admit that at least this particular aspect of it is governed by
international law.

The foregoing principles seriously restrict the would-be secessionist
movement's right to secede .

11 The applicability ofinternational law to the secessionist unit, as opposed to States,
is uncertain . As a general matter, international law governs the relations between States .
Domestic political movements are generally governed by domesticlaw . Accordingly, the
focus ofthe lawinthis areaisonthe activities ofStates, notthe secessionist unit. According
to Crawford:

It should be noted that much of the problem ofthe legitimacy of the rebellion, or of
alocal insurgent's `right to self-defence against the colonial domination' is not really
thepointhere. Debate on thelawfulness orotherwise ofthe useofforcebyanon-State
entitypre-supposes at least some degree oflegal personality ofthat entity . Assuming
that the legal personality derives from the legal right of the entity in question to self-
determination, it seems most unlikely that the use of force to assert that right should
be illegal . On that view, the existence of a right would be precisely what made its
exercise illegal. It is probably the case that the use offorce by a non-State entity in
exercise ofa right to self-determination is legally neutral, that is, notregulated by law
at all (althoughjus in hello may well apply) . Afortiori, the question of a legal right
to self defence is not in point either . What is relevant is the legality or otherwise of
action by otherStates in arising or approving the self-determination unit . (Crawford,
The Creation ofStates, in International Law (N.Y . O.U.P ., 1990) .
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A. Conventions

11 . The Principle ofSelf-Determination

The Charter of the United Nations,"' adopted in 1945, was the first
international law instrument to formally recognize the concept of self-
determination . Article 1(2) of the Charter stated among its purposes "[t)o
develop friendly relations among nations based on respect for the principle of
equal rights and self-determination ofpeoples, and to take other appropriate
measuresto strengthenuniversal peace" (emphasis added) . Section55 adds that
the United Nations will promote certain objectives "with a view of the
conditions of stability and well-being which are necessary for peaceful and
friendly relations among nations based on respect for the principle of equal
rights and self-determination ofpeoples" (emphasis added) . It is important to
note that theseprovisions distinguish between "nations"and "peoples." Nations
must respect theright ofthe peoples within theirborders toself-determination -
that is, to equal treatment in the influence which they may have in the political
and constitutional structure of the country . In other words, nations are obliged
by these provisions to respect peoples' rights to self-determination within their
national framework . However, it does not follow that each people may form its
own nation. On the contrary, the distinction between the concepts of "nation"
and "people" means that one cannot equate the two . That is made particularly
clearby Article 2(4) ofthe U.N. Charterwhich recognizes andprotects a State's
territorial integrity from interference by other States by providing that "[a]ll
members shall refrain in their international relations from the threat or use of
force againstthe territorial integrity or political independence ofany state, or in
any other manner inconsistent with the purposes of the United Nations."
Similarly,Article 2(7) prevents theUnitedNations fromintervening "in matters
which are essentially within the domestic jurisdiction of any state . . ."I I

"UnitedNations, Charterofthe United NationsandStatute ofthe International Court
ofJustice, San Francisco, 1945 [hereinafter U.N . Charter] .

"' Hans Kelsen has put forward a contrary interpretation of the terms "peoples" and
"nations" in The Law of the United Nations (New York: Frederick A . Praeger, 1966).
Although acknowledging that the term "peoples" in Article 1(2) "may not mean the state,
but one of the elements ofthe state: the population", Kelsen argues at 51-52 that, as only
States are governedby the U.N ., it is their self-determination which is the subject ofArticle
1(2) :

Selfdetermination of the people usually designates a principle of internal policy, the
principle of democratic government . However, Article 1, paragraph 2, refers to the
relations amongstates . Therefore the term `peoples',too - in connection with `legal
rights' - means probably states, since, only states have equal rights according to
general international law . That thePurpose ofthe Organisation is to develop friendly
relations among states based on respect for the Principle of self-determination of
`peoples' does notmean that thefriendly relations amongstates depend ondemocratic
form ofgovernment and that the purpose of the Organisation is to favour such form
of government . This would not be compatible with the principle of `sovereign
equality' of the Members, nor with the principle of non-intervention in domestic
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Hence, the U.N. Charter entrenches both a "peoples" right to self-
determination and aState's righttomaintainits territorial integrity . In 1970, the
United Nations' policy on self-determination was addressed by Secretary
General U Thant as follows :32

Self-determination ofthe people does not imply self-determination ofa section ofthe
population ofa particular MemberState . . . What is relevant for the consideration of
theUnitedNations is the simplebasicprinciples ofthe Charter . When aState applies
to be a Member of the United Nations, and when the United Nations accepts that
Member, the implication is that the rest of the membership of the United Nations
recognizes the territorial integrity, independence and sovereignty of this particular
Member State . (emphasis added)

The recognition of both the principle of self-determination and a State's
rightto maintain its territorial integrity isfoundinotherintemationalconventions
as well . Thus, The Declaration on the Granting ofIndependence to Colonial
Countries andPeoples" adoptstheprinciplesofself-determination and territorial
integrity without any mediatingprovisions." Similarly, article 1(1) ofboth The
International Covenant on Civil and Political Rights" and The International
Covenant on Economic, SocialandCultural Rights36 declare that "[a]ll peoples
have the rightto self-determination . By virtue ofthat righttheyfreelydetermine
their political status and freely pursue their economic, social and cultural
development." 37	Similarly, The 1975 Helsinki Accord" includes both the

affairs established in Article 2, paragraph 7 .

	

If the term `peoples' in Article 1,
paragraph 2, means the same as the term `nations' in the Preamble, then 'self-
determination of peoples' in Article 1, paragraph 2, can mean only `sovereignty' of
the states .

The difficulty with Kelsen's analysis is that it assumes that `self-determination' is
equivalent to democracy and, as such, represents a domestic form of government whichis
notsharedby allU.N . members andcannot be imposedby the U.N . But self determination,
when applied to people, .does not give them a right to democracy, only a right to non-
discrimination . That this right isnot merelya matterofdomestic concern to U.N. Members
is seen intheDeclaration ofFriendly Relations which premisesaState's rightto territorial
integrity upon it having a "government representing the whole people belonging to the
territory without distinction as to race, creed or colour" .

32 (1970) 7 U.N. Monthly Chronicle at 36 as cited in Buchheit, Sucession, supra
footnote 14 at 88 .

33 G.A . res . 1514, U.N. GAOR, 15th Sess ., Supp No . 16, U.N. Doe . A/4684 (1961) .
34 SeeParagraph 2 ofthe Declaration on Friendly Relations as citedin E . Teric, "The

Legality of Croatia's Right to Self-Determination" (1992) 6 Temple Int'1 and Comp . L .J .
403 at 412 .

3s Adopted Dec.16,1966, 999U.N.T.S.171 . Canada became a partytothisCovenant
in 1976 . The Covenant is regarded as a treaty in international law and is therefore binding
on all parties . Canada became a party to this Covenant in 1976 .

36 AdoptedDec . 16,1966, 993 U.N.T.S . 3,6 I.L.M . 360 . Canadabecameapartytothis
Covenant in 1976.

37 Ibid.
98FinalActofthe Conferenceon SecurityandCo-operation inEurope,August 1, 1975

[hereinafter Helsinki Accord] . Part IV and Part VIII seem particularly contradictory .
Canada signed the Accord in 1975 along with the United States and thirty-five European
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principles of self-determination and territorial integrity . Principle VIIIdeclares
that States act "atalltimes in conformity with the purposes and principles ofthe
UnitedNations and with the relevantnorms ofinternational law, including those
relating to territorial integrity ."" In addition, Principle IV of the Accord states
that "[t]he participating States will respect the territorial integrity ofeach ofthe
participating States.""

The Declaration on Principles ofInternational Law Concerning Friendly
Relationsand Co-operation amongStates inAccordance with the Charterofthe
United Nations" is the most important modern document in conventional
international law on the right to self-determination . In 1963, a Special
Committee was established by the U.N . General Assembly to study the
fundamental principles of the Charter and the duties derived therefrom with
respect to, inter alia, the right to self determination4= The Declaration which
was the result of the Special Committee's deliberations, some seven years after
the Committeewas struck, was apossible expansionofthe scope oftheprinciple
of self-determination to justify secession where the metropolitan State has,
through discriminatory behaviour, violated the secessionist group's right to
political representation . The Declaration proclaims that :

[1]

	

By virtue of the principle of equal rights and self-determination of peoples
enshrined in the Charter of the United Nations, all peoples have the right freely to
determine, without external interference, their political status and to pursue their
economic, social and cultural development, and every State has the dutyto respect this
right in accordance with the provisions of the Charter.

[21

	

Every State has the duty to promote, through joint and separate action, the
realization of the principle of equal rights and self-determination of peoples, in
accordance with the provisions of the Charter, and to render assistance to the United
Nations in carrying outthe responsibilities entrusted to it by the Charterregardingthe
implementation of the principle in order :

(a)

	

to promote friendly relations and cooperation among States ; and

(b)

	

to bring a speedy end to colonialism, having regard to the freely expressed will
ofthe peoples concerned ;

and bearing in mind that subjection of peoples to alien subjugation, domination and
exploitation constitutes aviolation ofthe principle, as well as a denial offundamental
human rights . and is contrary to the Charter .

[71

	

Nothing in the foregoing paragraphs shall be construed as authorizing or
encouraging any action which would dismember or impair, totally or in part, the

countries . While this Accord is notlegally binding in international law, due to its frequent
use, it is becoming an important source of customary international law : See Turp, supra
footnote 22 (1982) at 71 .

39 Ibid .
4° Ibid.
" Supra footnote 18 .
42 See Buchheit, Secession, supra footnote 14 at 88-97 .
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territorial integrity orpolitical unity ofsovereign andindependent States conducting
themselves in compliance with the principles of equal rights and self-determination
of peoples as described above and thus possessed of a government representing the
whole people belonging to the territory without distinction as to race, creedor colour.

[8] Every State shall refrain from any action aimed at the partial or total disruption
ofthe national unity and territorial integrity ofany other State or country . (emphasis
added)

The Declaration on Friendly Relations is thus primarily aimed at giving
effect to self-determination by bringing an end to colonialism, and does not
expressly provide a right to secession . Furthermore, it reiterates the Charter's
support for territorial integrity. Some commentators argue that the overriding
importance which the Declaration accords to territorial integrity indicates that
the draftersneverintendedittoextendto secession, as opposedto decolonization.
According to Shaw : 43

Ifthe principle [ofself-determination] exists as alegal one, and it isbelieved thatsuch
is the case, the question arises then of its scope and application . As noted above, UN
formulations of the principle from the 1960 Colonial Declaration to the 1970
Declaration on Principles ofInternational Law and the 1966International Covenants
on Human Rights stress that it is the rightof"allpeoples". If this is so, then all peoples
would become thereby to some extent subjects of international law as the direct
repositories of international rights, and if the definition of "peoples" used was the
normal political-sociological one,amajorre-arrangementofinternational lawprinciples
would have been created . In fact, that has not occurred and an international law
concept of what constitutes a people for these purposes have evolved, so that the
"self' in question must be determined within the accepted colonial territorial
framework. Attempts to broaden this have not been successfulandthe UNhas always
strenuously opposedanyattempt at thepartial ortotal disruption ofthe national unity
and territorial integrity ofa country . (emphasis added)

Similarly, Teric has remarked that:"

Looking atthetextofthese covenants, itappearsthat the principle ofself-determination
applies to `all peoples .' Yet this doctrinebecame widely accepted only in the context
of decolonization. This is apparent by the General Assembly's passage of The
Declaration on Principles ofInternational Law Concerning Friendly Relations and
Co-operation among States in Accordance with the Charter ofthe United Nations.
This resolution called forself-determination ofpeoples in orderto `bring a speedy end
to colonialism .'

Othershave argued thattheDeclaration on Friendly Relations goes beyond
the U.N. Charter, and permits the dismembermentofexisting States where they
violate the internal right to self-determination, i .e . where the State does not
conduct itself in compliance with the "principles of equal rights and self-
determination" in that it fails to "represent the whole people belonging to the
territory without distinction astorace, creed or colour." As statedbyBuchheit :1

43 Shaw, InternationalLaw, supra footnote 3 at 161 .
ITeric, supra footnote 34 at 412; see also Williams, supra footnote 12 at 16-18 .
's Euchheit, supra footnote 14 at 92-93 .



242

	

LA REVUEDU BARREAU CANADIEN

	

[Vol.74

[Paraagraph 7 of theprinciple seems to recognize, forthe first time in an international
document ofthis kind, the legitimacy of secession under certain circumstances. Like
Gaul, paragraph 7 is divisible into three parts. The first warns that nothing in the
foregoing textshouldbeconstrued as authorizingorencouraging the dismemberment
orimpairment oftheterritorial integrityorpolitical unityofsovereignand independent
States . . . . Asimilar warning that States should refrain from disrupting the unity and
territorial integrity of sister States is given in paragraph 8 of the self-determination
principle - after appearing in the draft proposals of the United States, the United
Kingdom, and the ten nonalignednations. Paragraph 7, however, implies that not all
States will enjoy this inviolability of their territorial integrity but only those States
"conducting themselves in compliance with the principle of equal rights and self-
determination ofpeoples as described above." Here again, had paragraph 7 endedon
this note, the general nature of the duties prescribed in the declaration, calling upon
States to "promote" and to "respect", would have made it very difficult to indict with
certaintyany more thana few States fornot conductingthemselvesin compliancewith
the principle. In a telling final clause, however, the paragraph offers a partial
definition ofwhat it means to act in compliance with the principle ofequal rights and
self-determination of peoples. The final clause expands on the meaning of the
"compliance" provision by stating "and thus possessedof a government representing
the whole people belonging to the territory without distinction as to race, creed or
colour."

By placing the language at theend ofthe paragraph in the form ofa saving clause, the
drafters have apparently affirmed acorollary to the "consent ofthegoverned" concept:
if a government does not represent the whole people it is illegitimate and thus in
violation ofthe principle of self-determination, and this illegitimate character serves
in turn to legitimate "action which would dismember or impair, totally or in part, the
territorial integrity orpolitical unity" of the sovereign and independent State.

Umozurike makes a similar argument :46

Thereisnorule ofinternationallawthatcondemns all secessionunderall circumstances.
The principle offundamental human rights is as important, or perhaps more so, than
that ofterritorial integrity . Neither a majority nora minority has the legal right to
secede, without more, since secession may jeopardize the legitimate interests ofthe
otherpart . .. [A) majority or minority accorded its normal democratic rights cannot
legally request the international community to help it secede . (emphasis added)

International conventions thus do not support the claim that a declaration
of independence, whether preceded by a referendum or not, is sufficient to
entitle a secessionist movement to secede . Even BuchheitandUmozurike, who
argue thattheDeclaration on FriendlyRelations wouldpermit secession, argue
that this would only be permitted when the secessionist unit is subject to
discriminatory treatment by the metropolitan State.

B. State Practice and Custom

The same is true of customary international law. Customary law has
generally followed the development of conventional law in that, excluding

ae Umozurike, supra footnote 15 at 199.
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situations of colonial rule, the international community has defended the
principle ofterritorial integrity over that of self-determination. Although there
is some argumentbasedon recent Mate practice in response to the Yugoslav and
Balkan situations, the general rule, until at least the late 1970s, was that Mate
practice did not recognize a right to establish anindependent Mate at all outside
ofthe colonial context. The seminal examples are the unsuccessful attempts of
Katanga and Biafra.4'

®n June 30, 1960, Zaïre, then the Belgian Congo, gained independence
from Belgium to become a Republic . 41 Katanga, the Congo's south-eastern
province, attemptedto secede elevendays later . BoiseKapendaTshombe, then
Premier of Katanga, called upon Belgium for military assistance49 and refused
to allow United Nations' troops into Katanga, warning lag Hammarskj6ld,
then Secretary-General, that U.N . involvementwouldonly increase tension in
the province. The U.N . responded by passing a resolution on July 14, 1960,
requesting the withdrawal ofBelgium troops from Katanga and authorizing the
Secretary Generalto "takethenecessary steps"toprovide the nationalgovernment
with military andtechnical assistance until it "may be able . . . to meet fully their
tasks"." Following a series of unsuccessful negotiations among theU.N ., the
Congolese and the Katangans, the newly elected national government of the
elgian Congo requested theU.N.'s military assistance in defeating Katanga.

OnNovember24, the Security Council provided aresolution authorizing
the use of military force "to maintain the territorial integrity and political
independence of the Congo."51

Fighting between the U.N . troops and the Katangan forces continued
throughout 1962 and 1963 . ®n January 14, 1963, Tshombe's political support
had withered and he was forced to end all secessionist efforts . No State ever
formally recognized Katanga. According to Buchheit : 52

In retrospect, the United Nations action in the Congo stands as a major precedent
against an international recognition of secessionist legitimacy in circumstances
similar to those surrounding the Congo at independence . After the assassination of
Lumumba, the weight of opinion in the United Illations began to swing strongly in
favour of opposing secession regardless of any consequent injury to the principle of
non-interference . Thiswas clearlythemandatethrust upon UTbant. Thus inFebruary
of 1963, U Thant could report to the Security Council that `the United Nations has
avoided any intervention in the internal politics of the country' and follow it

47Theseexamples are employed inCrawford, supra footnote29 at263-266; Buchheit,
supra footnote 14 at 141-153 and 162-176 ; Williams, supra footnote 12 at 8-9; and
Eastwood, supra footnote 15 at 304-310.

48 Patrice Lumumba was named Prime Minister of the Congo. Lumumba's political
platform included strong support for a central government .

49 Upon its militaryinvolvement in the Katangan secession, Belgium was accused of
merely trying to protect the vestiges of its colonial economic interests by the international
community : See Buchheit, supra footnote 14 at 147.

s Ibid. at 144.
5' Ibid. at 149-150.
11 Ibid. at 152.
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immediately with a crucial qualification `beyond the opposition to secession in
general requiredby the Security Councilresolutions andthe Constitutional suggestions
embodied in the Plan for National Reconciliation .'

A similar conclusion is drawn by Eastwood:"

. . . viewed inhistoricalcontext, the ultimatedisapproval ofthe Katangan secession by
the UnitedNationsis significant because it established a precedent fortheinternational
community's abandonment ofan impartial stance toward a secessionist movement in
the face of political and military frustration .

Nigeria attained independence in 1960 . In 1967, Biafra sought to secede
and establish an independent State . The United Nations's involvement in the
secession of Biafra was limited 5`' Secretary General U Thant delegated the
matter to the Organization of African Unity . However, the mandate ofthatbody
was primarily to maintain territorial unity among African nations, so it gave
little consideration to Biafran secessionist claims . Finally, the military efforts
of the Nigerian government put an end to the Biafran secession. In January
1970, after three years of military struggle, the Biafran army chief of staff
surrendered and declared "the republic of Biafra ceases to exist.""

The United Nations' involvement in the Congo and the Nigerian conflicts,
and thecommunity ofStates' refusal torecognize the secessionist governments,
suggestthat, at leastuntil the late 1970's, the internationalcommunity preferred
the maintenance ofterritorial integrity over a broadly defined principle of self-
determination in cases outside ofdecolonization 56 Though the United Nations
was less affirmative in its dealings with the Nigerian conflict, the fact that U
Thant deferred the matter to the OAU, a advocate of territorial integrity, is in
itself an indication of its position . Furthermore, the facts supporting the
secession were clearly stronger than those present in Qu6bec today . Biafrans
and Katangans each represented a distinct people who were overwhelmingly in
favour ofsecession and who had been subject to human sufferingand violations
of human rights . Furthermore, their secessionist governments demonstrated a
capability ofexercising control over their respective territory, and the potential

ss Eastwood, supra footnote 15 at 307.
sa As stated in Buchheit, supra footnote 14 at 168, "[Wlith its fingers still smarting

from bums suffered in the Congo crisis, theUnited Nations didnot at any time considerthe
events in Nigeria during this period ."

ss TheNew York Times (16 January 1970) 13 as cited in Buchheit, ibid. a t 168 .
se Another unsuccessful attempt at secession occurred in Northern Cyprus in 1974 .

Feelings of separation had long been present within the Turkish Cypriot community .
Tension was rooted in the wide ethnic and religious diversity of Cyprus where eighty
percentofthe occupants are Greek andpracticeGreek Orthodoxwhile eighteen percentare
Turkish and Moslem. In 1983, the Turkish Cypriots seceded from Cyprus to form an
independent republic. However, this unilateral declaration of independence was quickly
condemned by the U.N. as well as the European community : See S.E. Himmer, "The
Achievement ofIndependence in the Baltic States and its Justifications" (1992) 6 Emory
Int'l L.R . 253 .
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to form aviable states7 Nevertheless, no State recognized theirright to secede
by granting dejure recognition to either Katanga or Biafra.

State practicemayhaverecentlybecomesomewhatmoreflexible, accepting
some right of secession within formerly unified States, but only under very
narrow circumstances ." Thus, for example, the international community has
recognized the secessions ofBangladesh from Pakistan, the Baltic States from
the former U.S.S.R ., and Croatia, Slovenia and Bosnia-Ilercogovina from the
former Yugoslavia . 59 It is difficult to form a general legal principle from these

s' Crawford, supra footnote 29, states that, priorto the military defeat, "the Katangan
government was considered more stable than the central government ofCongo . . ... . With
respect to Biafra, Eastwoodsupra footnote 15 at 309 states that support for secession was
"clear" and observes "thelength ofthe civil warand the tenacity ofthe Biafran fighters are
strong evidence of the Biafran claim to be a distinct group deserving full independence."

ss Ithas done so partly by turning to the criteria found in The Declaration on Friendly
Relations, the only international law instrument which gives priority to the right of self-
determination when it declares that theright of territorial integrity applies "only to those
sovereign andindependent statesconducting themselves in compliance with the principle
of equal rights and self determination of peoples . . . [and] representing the whole people
belonging to theterritory without distinction as torace, creedorcolor", seeTheDeclaration
on Friendly Relations, supra footnote 18 .

59 There are, ofcourse, numerous other examples ofthe creation of new States. The
examples considered here are chosen because they offer illustrations of the very recent
trendtowards successful secessionist movement basedupontherightto self-determination
and therefore put the Québec sovereigntists' case most strongly .
One recent example which is not addressed in the text is the break-up of Czechoslovakia.
Thefundamental differencebetween theCzechoslovakian and Canadian federations isthat
Czechoslovakia was a bipartite federation in which the two constituent governments -
Czech and Slovakia - agreed to dissolve the federal government and create two new
States . Itwas aseparation, not asecession. SeeR.A.Young, TheBreakup ofCzechoslovakia
(Kingston : Institute ofIntergovernmental Relations, Research Paper No. 32, 1994) at 67 .
The primary implication of this distinction is that the new republics formed out of
Czechoslovakia did not have an existing or metropolitan State from which they soughtor
required recognition . Rather, both republics had to apply for recognition from the
international, and particularly the European, community . They were thus required to
dissolve the union in accordance with negotiations overseen by leaders of the European
Community . The European Community imposed substantive terms on separation such as
a common market as a condition for recognition. see Young, ibid. at 49-52 .
Because the threat of Qu6bec's separation does notthreaten Canada's international status,
Canada remains capable ofgranting or withholding recognition .
The distinction between the two scenarios is illustratedby Slovakia's reluctance todeclare
itself independent . As Young states at 22, the Slovak National Council "twice postponed
a vote on the Declaration ofSovereignty of Slovakia, in part because the Czech National
Council had already resolved that such a declaration would be an unconstitutional act,
would represent secession, and would make the remaining republic the successor to the
federal republic's international rights and obligations . Since it would be a renegade unit,
the seceding state would have to seek international recognition and renegotiate treaties" .
Thus, the secessionist scenario posed for Québec by the Sovereignty Bill was exactly that
which Slovakia sought to avoid . It was finally capable ofavoiding this by agreeing with
theCzechRepublicto dissolve the oldrepublic ina constitutional manner: seeYoung, ibid.
at 56.
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examples . Bangladesh, forexample, was abletoobtain international recognition
onlyafterIndia's military intervention led toPakistan'sunconditional surrender . 6°
Ofthe remaining examples, world recognition ofthe Baltic States was provided
only after the failed coup in the Soviet Union in August, 1991 and Russian
President Boris Yeltsin's recognition of Baltic independence . The formal end
of the Soviet Union as the metropolitan State followed shortly ." This,
combined with the Soviet Union's lack of lawful title to the Baltic States, 62

makes it questionable whether world recognition ofthe Baltics indicates a state
practice of favouring secession . According to Eastwood :6

The failure ofthe international communityto supportthe Balticsecession movements
more forcefully prior to their de facto achievement of success calls into question
whether the international response to Baltic independence can be interpreted as the
beginning ofa pattern of state practice endorsing secession in some contexts . Even
ifthe response ofthe international communitysuggests someacceptanceofsecession,
such support maymark only the beginning ofinternational recognition ofa limited
secession rightapplicable to illegally annexedterritories rather than a general right
of secession. In any event, the ex postfacto recognition of the independence of the
Baltic states alone does not establish international recognition ofa right ofsecession
under customary international law, even if such recognition may be interpreted as
evidence of the beginning of such a trend . (emphasis added)

The secession of Croatia, Slovenia and Bosnia-Hercogovina from
Yugoslavia is the clearest case ofa successful secession based upon the right to
self-determination. According to Eastwood, "it represents the first time
widespread international state practice has favoured secession movements still
engaged in armed struggle for independence outside of the colonial context."'

This case also illustrates the connectionbetweenrecognition ofa secessionist
movement which relies upon the principle of self-determination for its legal

61 Bangladesh's secession from Pakistan does not easily fit into any oftheprecedents
in that its secession was obtained by a successful exercise of effective control with the
assistance of the military intervention of an outside State, India. Open warfare broke out
between India and Pakistan on December 3, 1971 and India's recognition of Bangladesh
followed shortly . The Pakistan military surrendered unconditionally on December 16,
1971 . According to Eastwood, supra footnote 15 at 312-313 (footnotes omitted) :

It appears that the distinguishing factor explaining the success of the Bangladesh
secession was India's intervention, which led to the de facto existence of a newly
independent state. Thus, the secession of Bangladesh suggests that the international
community is likely to recognize successful secession movements . However, there
is no way to predict in advance which secession efforts will succeed . Therefore, the
caseofBangladeshis oflittle precedentia]valueinpredictingwhich future secessionist
groups will be perceived by the international community as having, a priori, a right
to secede."
6 ' The Soviet Union was effectively dissolved in December 1991 : See D. Rennick,

Lenin's Tomb: The Last Days ofthe Soviet Empire (New York: Vintage, 1994) at 499.
62 See : William Allison, "Self-Determination and the Recent Development in the

Baltic States" (1991), 19 Den . J . Int'l L . & Pol'y 625 at 26 at 626.
63 Eastwood, supra footnote 15 at 321 (footnotes omitted) .
64 Ibid. a t 322 .
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support and the corresponding condemnation of the metropolitan State . As
discussed earlier, recognition of a secessionist movement carries with it the
denial of the metropolitan State's legitimacy to represent the secessionist unit
at international law. Thus, when the world community recognized the
independence of the Yugoslav republics, it also refused to recognize the
legitimacy ofthe metropolitan State. Following the dissolution ofYugoslavia
in April 1992, its former central government, formerly the republics of Serbia
and Montenegro, which called itself the "Federal Republic of Yugoslavia",
applied for, and was refused, successor status by theUnited States, theEuropean
Community and the United Nations.65 The Serbia-Montenegro government's
association with the practice of "ethnic cleansing"66 led to international
condemnation . According to Eastwood :67

Serbian atrocities, including continued adherence to the policy of ethnic cleansing,
may best explain why the international community has refused to recognize Serbia-
Montenegro as the successor state to the former Yugoslavia . The actions of Serbia
may also explain the relatively swiftrecognitionofBosnia-Hercogovina, Croatiaand
Sloveniabykey membersoftheinternational communityshortlyaftertheir secessions.

It is accordingly difficult to draw general principles based on the right to
self-determination from the above. It may, however, be possible to see these
examples -especially in the case of Yugoslavia- as analogous to the right
ofself-determination incolonial contexts : where a secessionist unitispolitically
disempowered and discriminated against, it is effectively in a colonial type of
situation. The people withinthatunit are, life colonial peoples, denied theright
to influence their political system because of internal discrimination . The
metropolitan political system which enforces this discrimination, maythus be
found to have violated the right to self-determination . In this sense, consistent
with the development of conventional international law discussed earlier,
customary international law maysupportthepropositionthat,whereasecessionist
unit in a metropolitan State suffers the same type of disenfranchisement as a
colonial people, the secessionists may also claim a right to establish an
independent State . As Euchheit argues :68

One searches in vain . . . for any principled justification of why a colonial people
wishing to castoffthe domination by its governors has every moral and legal rightto
do so, but amanifestly distinguishable minority which happens to find itself,pursuant
toa paragraph in some medieval territorial settlement orthrough a fiat ofcartography,
annexed toanindependent Statemustforeverremanwithoutthe scope oftheprinciple
of self-determination .

61 Ibid. at 325-326.
66 Ethnic cleansingwas an attemptby theYugoslav federal military toincrease Serbian

territory by attempting to force all non-Serbs out of territories which were populated by
Serbs or contiguous to the Yugoslav republic of Serbia : see Eastwood, supra footnote 15
at 326-327.

67 Ibid. at 327.
61 Buchheit, supra footnote 14 at 17 .
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Thus, although the application of the right to self-determination in the
secessionistcontexthas notbeen settled, 19 it is useful to study and contract these
examples with the Québec case to determine whether Québec has the right to
secede and be recognized as a State at international law .

A. People

111 . The Québec Case

No international legal body has ever made a formal pronouncement on the
definition of "people." According to Buchheit, a people must meet both
objective and subjective criteria in order to invoke a legitimate claim to self
determination.' As to objective criteria, Elster put it as follows, a "people" is
"a community with common traditions, common language, common religion,
and-perhaps most important-common enemies."" The subjective criteria
are essentially whether the people have manifested an unequivocal will to live

"Eastwood, supra footnote 15 at 329 is not convinced thatthere is a customary right
to secession based on self-determination .

Recent state practicein response to secession movements has not created a secession
right under customary international law . As previously discussed, the international
community's broad support for the secessions of the Baltic states from the Soviet
Union and the speedy recognition ofseveral seceding formerYugoslav republics may
mark the beginning of a pattern of state practice that could in time reveal a right of
secession underinternational law . However, these developments are recent and are
not widespread . Thus the necessary conditions that the practice be respected over a
considerable timeperiod orbesufficiently widespreadtocreate customary international
law are not fulfilled in the secession context.

Eastwood's cautious approach seemsjustified . At the time ofwriting, the governmentof
Russia is engaged in a military struggle with the province of Chechnya which declared
independence in 1992. Despite the use of military force against civilians, no European
government has recognized Chechnya . German Chancellor Helmut Kohl described
Russia's use of force as "complete madness" but gave no indication of support for the
secessionists .

We must not give the impression that the West is interested in the dissolution of the
Russian federation . (P . Koring, "Conflict in Chechnya Reveals Europe's Flaws"
Globe and Mail (10 January 1995) A10 .

The United States has also refused to challenge Russia's territorial integrity. President
Clinton stated that "Chechnya is part of the Russian Federation, and we support the
territorial integrity as [sic] Russia, just as we support the territorial integrity of all its
neighbours." (PresidentBill Clinton, Remarks By the President to the Plenary Session of
the White House Conference on Trade and Investment in Central and Eastern Europe (13
January 13)) .

'° Buchheit, supra footnote 14 at 9-10 . See also F. Iglar, "The Constitutional Crisis
in Yugoslavia and the International Law of Self-Determination", (1992), 25 B .C. Int'1
Comp. L . Rev . 231 at 224-25 .

" J. Elster, "Constitutionalism in Eastern Europe: An Introduction" (1990) 58 U . Chi.
L . Rev. 447 at 450.
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together and be recognized as distinct.' 2 Applying these criteria to Québec, the
presence of a common language andpolitical tradition of Qu6becfrancophones
wouldmeetthe objectiverequirements ofa"people." However, other"peoples"
reside within Québec onthose criteria as well . For example, English-speaking
Québecers and native peoples also qualify. The presence of these other
"peoples" does notby itselfundermine the claims of Qu6bec separatist leaders,
but it shows the tautology of the criteria .' 3 To illustrate, one could relax the
criteria to expand the "people" tinder consideration to include all "Québecers,"
but then why stop at the Qu6bec border? Why not all Canadians? There is a
sufficient lack of homogeneity in the Qu6bec population, when one includes
francophones, anglophones, allophones and natives, that one could equally
expand the "people" to include all Canadians, including Qu6becers, as a
"people" for these purposes.

Indeed, the draft Sovereignty Bill recognizes that natives are a "people,"
saying in section 3 that the new Qu6bec Constitution, when drafted, must
"recognize the right of Aboriginal nations to self-government." As to the
English speaking community, section 3 of the Sovereignty Bill states that
Québec's new constitution shall "guarantee the English-speaking community
that its identity and institutions will be preserved." Section 3 goes on to try to
avoid the implication that natives and anglophones have the right to self-
determination outside a separate and sovereign Québec by stating that "such
guarantee and recognition shall be exercised in a manner consistent with the
territorial integrity ofQuébec." This is, ofcourse, a statutory recognitioninthe
Sovereignty Billofpreciselythepoint whichwe aremaking that a people's right
to self-determination must be exercised, absent racist and discriminatory
behaviourin Canada, withinthe framework ofthe existing State. That principle
applies equally to Québec within Canada as to, say, the natives who reside
within both Qudbec and Canada .

The subjective criteria are based upon the unequivocal will of a people to
live together and berecognized as distinct . This can beidentified by an election
or a referendum.

Although a referendum as such was never formally held on the issue of
angladesh secession, the overwhelming victory of the AwamiLeague, whose

platform consisted of regional autonomy, is indicative of the East Pakistan's
desire to accede to sovereignty. In the December 1970 election, the Awami

72 According to Buchheit, supra footnote 14 at 10 one should "examin[e] the will of
the peoplewho share similar racial, religious and language bonds." He further notes that :

[T]his approach has the virtue of supplying the international community with a setof
relatively objective, verifiable criteria, some or all of which may be satisfied before
a group may legitimately claim to be a self and therefore entitled to the process of
determination.
's This overriding problem ofidentification has been addressed by Sir Ivor Jennings

as follows: "On the surface it seemed reasonable : let the people decide . It was in fact
ridiculous because the people cannot decide until someone decides who are the people .",
I . Jennings, TheApproach toSelfGovernment (Cambridge : University Press, 1956) at56 .
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League secured 167 of the 169 seats allotted to East Pakistan in the National
Assembly . It also won 298 of the 310 seats in the East Pakistan provincial
elections . This can be compared with the Parti Qu6b6cois' 44.7% popular
supportin the 1994Québecelection. Furthermore,theAwami League dominated
EastPakistani politics for fifteen years and was clearly in controlofthe East . As
Saxena put it : "a national consciousness and awakening was quite clearly
discernible and the 1970 elections set at naught if any doubts had remained."'4

Each of the Baltic States' declarations of independence were preceded by
a series ofplebiscites in which 90% ofLithuanians, 78% ofEstonians and 74%
ofLatvians voted in favour ofsecession from the Soviet Union." These results
pointto an unequivocal will to live as a sovereign State. Infact, following these
plebiscites, Mr. Gorbachev, then Premier of the U.S.S.R ., held a referendum
offering the Baltics a form of sovereignty association . The nationalists
boycotted this referendum, and the results were completely discredited."

In 1991, the Slovenes and Croats voted strongly in favourofindependence
in a plebiscite where 88.5% ofSlovenes and 94% of Croats favoured autonomy
from Yugoslavia."

In this case, the draft Sovereignty Bill does not pose the question to
Qu6becers whether they want to live separate and apart from other Canadians .
Instead, section 17 of the Bill asks Qu6becers whether they are in favour ofthe
Sovereignty Bill itself, which includes the as yet hypothetical conclusion of an
economic association agreement with Canada, the retention of Canadian
currency, and theretention ofCanadian treaties and international relations . The
question is therefore closer to Gorbachev's sovereignty association question
which the Baltic nationalistsboycotted' 8 than thetrue Baltic secession plebiscites
which passed.

The question set out in section 17 of the draft Bill is in many respects
reminiscent ofthe 1980 Québec referendum," where the government ofQuébec
sought a mandate to negotiate sovereignty-association, not secession, with the

74 7.N . Saxena, Self-Determination: From Biafra to Bangladesh (Bombay : N.M.
Tripathi, 1978) at 81 .

75 M.H . Halperin, D . Schefferand P. Small,Sel'Determination in aNew World Order
(Washington D.C . : Carnegie Endowment for International Peace, 1992) at 141 .

'e See footnote 5, supra.
" Iglar, supra footnote 70 at 218 .
'$ See footnote 5, supra.
'9 The text of the May 20, 1980 Referendum Question was as follows : "The

Government ofQu6bechas made public its proposal tonegotiate anew agreement with the
rest of Canada, based on the equality of nations ; this agreement would enable Qu6bec to
acquire the exclusive power to make its laws, levy its taxes andestablish relationsabroad -
in other words, sovereignty - and at the same time, to maintain with Canada an economic
association including acommoncurrency ;no change inpolitical statusresulting fromthese
negotiations will be effected without approval by the people through another referendum ;
on these terms, do you give the Government of Qu6bec the mandate to negotiate the
proposedagreement between Qu6bec andCanada?" Votesand Proceedings oftheNational
Assembly of Qu6bec, Fourth Session, Thirty-first Legislature, March 20, 1980.
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restofCanada. The terms ofassociationwereneverset outinany concreteform,
any more than section 3 of the Sovereignty Hill does that here, but the idea was
that Qu6bec would "associate" with Canada in some form and retain economic
ties . These ties wouldpresumably have included the maintenance of Canadian
currency (and thus ofnecessity Canadian centralbanking andmonetary policy),
Canadian defence, and the maintenance of Canadian passports. That is not
dissimilarto thedraftSovereigntyBillhere, notwithstanding that section 1 ofthe
Bill states that Qu6bec would be a "sovereign country." It is therefore useful to
note that, even in 1980 where something less than that asserted here was
claimed, only 40.4% of the Qu6bec voters voted in favour of "sovereignty-
association."$° Unlike the East European cases, where the voting was
overwhelmingly in favour ofindependence, Qu6bec voters were not willing to
vote strongly in favour of a separate Quebec .

Furthermore, where ambiguous words like "sovereignty" are used in polls
even today, less than 50% ofthose polled are in support. Where "separation"
or "secession" is used, the numbers drop substantially."

	

In fact, based on a
survey compiling 153 public opinion polls, Qu6bec support for sovereignty-
association has never been higher than 60%, and support for separatism has
never passed 45%.$2 Students ofthe Qu6bec secessionist movement conclude
that only about40%ofQu6becers arehardcore indépendentistes today." Atthe
time of writing, although the Parti Québécois has formed the government of
Qu6bec, polls showthat over60%ofQu6becers believethat aQu6bec secession
from Canada is highly unlikely84 A further indication of Qu6becers' will to
remain a part of Canada is expressed by the results of the 1994 Qu6bec
provincial elections, where the Parti Québécois ran on a separatist platform,
arguing that avote for it wasa vote to begin the process ofleaving Canada, not
avote to secedeperse . Eventhen thePard Québ6coisattained only 44.7 percent
of the popular vote and the federalist Liberals received a close 44.3 percent of
the electorate's support."'

It is not useful to speculate on a magicnumber which must be achieved in
areferendum to satisfy the subjective criterion ofthe unequivocal expression of
a will to live separate and apart from Canada . However, in the example ofthe
Baltic and Yugoslavian states previously discussed, the level of support for

8°Yves-HenriNouailhat, Le Québec de 1944à nosjours (Paris : Imprimerie nationale,
1992) at 167.

$' [bid.
82D. Drache, "Negotiating with Qu6bec : Anew Division ofPowers or Secession?" in

D. Drache and It. Perin, eds., Negotiating with a Sovereign Quebec (Toronto : James
Lorimer and Company, 1992) at footnote 168. The survey shows that support for
separatism, sovereignty and sovereignty-association reached its peak in 1990-1991 . But
these results may be tainted by particular negative feelings as a result of the failed Meech
Lake negotiations which were going on at the time .

83 Ibid. at 19 .
84 1a. Mackie, "Qu6becersDon'tExpect Split" Globe andMail (7 September 1994) Al .
85 J . Gray, "Johnson Wants Fast Referendum" Globe andMail (14 September 1994)

Al .
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unqualified independence was between 74-95% . Based on the precedents, a
simple majority would be insufficient to support this claim .

The measurement of a peoples' will to live separately also raises the
questionofwho ought to be consulted about the issue and how that consultation
ought to take place . To pose the referendum question to the Québec population,
ascontemplatedin section 17oftheSovereigntyBill,presupposes thatQuébecers
are the relevant "people"forinternational lawpurposes . One may, for example,
ask whether anglophone or native Québecers should be entitled to have their
votes counted separately so that their preference as distinct "peoples" should
govern whether they want to live in a separate Québec . The response provided
by the Sovereignty Bill is that the existence of different "peoples" in Québec
cannot threaten Qudbec's territorial integrity . But again, this is question
begging : if the majority of all Québecers can bind the different peoples of
Québec, itshouldfollow that the majority ofall Canadians can bind the different
peoples of Canada, including Québecers .

To conclude on this point, if Québecers unequivocally express their will to
separate by referendum, they will have passed the subjective condition that
there is a national will to be governed differently as a people which is not being
fulfilled. Two points must be recognized however. Thefirst is that others in
Québec may equally have a claim to secede from Québec, or remain in Canada,
on the basis that they also are a people whose rights to self-determination will
not be vindicatedin an independent Québec, e.g . natives and anglophones . The
second point is that a national will, unequivocally expressed, is only one
element ofthe right to secede at international law . The analysis must therefore
proceed .

B . Discrimination

As previously indicated, the right to self-determination was originally
formed in the context of decolonialism . A colonizing State does not permit a
people to choose its government freely, but rather imposes a government.
Although the principle of self-determination may now also be violated outside
of the colonial context, it is a condition that human rights and the principle of
representative rule be infringed before that can happen . Buchheit, who argues
strongly in favour of a right to secession based on the Declaration on Friendly
Relations, recognizes its limitations: 86

It is crucial to note that the terms of this document offer very little comfort to groups
demandingpolitical autonomy simply forthe sake ofparochialism . Whatseems to be
required is a denial ofpolitical freedom and/or human rights as a sine qua non for a
legitimate separatistclaim . This doesnot ofcourse totally invalidate theclaims of,for
instance, the French Canadians, theAmerican Blacks, Welsh or Bretons, but itdoes
suggestthattheir respective Statesare under no obligation imposed by international
lain to recognize their demands beyond providing protection for human rights, a

11 Buchheit, supra footnote 14 at 94 .
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representative government that does.not discriminate on the basis ofrace, creed or
color, andthe otherrequirements setforth in the declaration. If these conditions are
satisfied, the instrument apparently consigns discussions regarding the political
status ofsuch groups within their States to the level ofinternal constitutional law.
(emphasis added)

Similarly, Umozurike posits that secession may be permitted where a
people has been subjected to "a wholesale denial ofhumanrights as a result of
a deliberate policy of the existing state."$' Nanda writes that the focus of the
validity of a claim to self-determination must be on the "nature and the extent
of the deprivation of human rights of the group making the claim.""'

Violation of a group's human rights may be determined by inquiring into
whether the group has suffered from "subjugation, domination and
exploitation,"s9 and "the extent to which the members are deprived of the
opportunity to participate in the politicalprocess ."9° More specifically, certain
core human rights are recognized today by international law, and any State
which practises or encourages "activities such as genocide, slavery or slave
trade, murder, causing the disappearance of individuals, torture or other cruel,
inhuman or degrading treatment or punishments and systematic racial
discrimination [is] in violation of international law."9i

Thus, for example, in the case of Pakistan, although East Pakistan had
surpassed West Pakistan in population, West Pakistan exercised political
dominance overEast Pakistan and exploited itsnatural resources. This Western
dominationled Easterners to feel as though they were "second class citizens."9z

Not only was Urdu the official language of Pakistan, but West Pakistan
benefited from a preferential economic and educational relationship with the
central government. Agricultural efforts were often geared towards the Vest,
as was power development, education and foreign aid.93 Finally, according to
Saxena, bothbefore and during the CivilWarwhichensued during 1971, West
Pakistan engaged in clear human rights' violations : 94

[T]he troops unleashed a terrible orgy of killing and destruction, lasting some forty
eight hours. The Awami League Party workers and sympathizers were brutally
gunneddown inDaccaStreets. Brutal military force was usedto kill unarmedpeople.
Houseswere demolished,womenwere raped andkilledandchildren weremercilessly
butchered. University ofDacca, where the attackwas directed both at the students and
the teachers, was amaintarget. It wasnotmerely indiscriminate killing, itwas genocide .

87 Umozurike, supra footnote 15 at 177.
88 Ved. P. Manda, "Self-Determination Under International Law: Validity ofdaims

to Secede" (1981) 13 CaseW. Res. J. Int'1 L. 257 at 277.
89 Ibid .
9° Allison, supra footnote 62 at 628-29 .
91 K. Ryan, "Rights,Intervention, and Self-Determination" (1991) 20 Den. J. Int'1 L.

&Pol'y 55 at 59 .
92 Saxena, supra footnote 74 .
93 For a furtherdiscussion on Test Pakistan's economic exploitation oftheEast: See

Saxena, ibid. at 60-65 and Buchheit, supra footnote 14 at 198.
14 Saxena, ibid. at 78 .
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With respect to the Baltic States, their annexation by the Soviet Union in
1940 was achieved by force. In June 1940, on the basis that it was protecting
itselffrom German advance into Western Europe, the Sovietinsisted upon total
occupation ofthe Baltics . The Baltics acquiesced to this demand on the belief
that the non-aggression/non-interference treaties with the Soviet Union would
protect them. In these treaties, the Soviet Union agreed to abandon "voluntarily
and for all time" any claims to the Baltic territories ." Notwithstanding the
treaties, the Baltic States were annexed . Halpern, Scheffer and Small have
arguedthat "the Soviet annexation ofthe Baltic states was unlawful . Arguably,
the members of the international community should not have accorded the
annexation even defacto recognition .1196 Today, this "forcible acquisition"g7 of
territory would be illegal based on international prohibition of annexation of
territory9 8

Following World War 11, the Soviet Union imposed brutal sanctions on the
Baltics . In a one year period, over 20,000 Estonians, 100,000 Latvians and
200,000 Lithuanians were faced with deportation orders to Siberia.' Over
600,000 Balts (of only six million) were deported from 1945 to 1949.'°° To
dilute the ethnic unity of the region, the Soviet government encouraged a rapid
influx ofworkersfrom otherparts ofthe U.S.S.R., such that today Estonians and
Latvians make up only slim majorities in their nations .'°'

During the 1990 confrontation between Soviet troops and nationalist
groups in Lithuania, soon after the passage of the Soviet resolution declaring
Lithuania's secession unlawful, Soviettroops were sent to Vilnius, Lithuania's
capital . On January 13,

	

Soviet troops took over a Vilnius newspaper and
television stations, and killed fourteen Lithuanians."' According to Allison,
"[m]uch of the 1991 crackdown was reminiscent of the 1940 annexation."'°1

As for Croatia, the international community initially refused to accord
recognition upon a declaration of independence. This restraint is consistent
with the principle of territorial integrity . As Iglar remarks, "[u]nderlying the
reluctance to recognize Slovenia and Croatia was a fear of violence in Europe
and the precedent that independence would establish for the multitude of
separatist ethnic groups in Eastern Europe."'°1 However, following a violent

95 Allison, supra footnote 62 at 626 .
Halpern, Sheffer and Small, supra footnote 75 .

97 B. Meissner, "TheRight ofSelf-Determination, After Helsinki and Its Significance
for the Baltic Nations" 13 CaseW. Res J . Int'l L, 375 at 381 .

98 For further discussion on the illegality of annexation in international law see : V.
Rudrakumaran, "TheLegitimacy ofLithuania'sClaimForSecession,(1992) 10 Boston U.
Int'l L . J . 33 .

99 Allison, supra footnote 62 at 626 .
'°° Ibid.
'°' Ibid.
'°2 Ibid. a t 634.
101 Ibid.
11 Iglar, supra footnote 70 at 213 .
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military intrusion by the Yugoslav army, world opinion came to sympathize
with the two seceding Republics . Since then, the United States and the
European community have recognized them as States.

By comparison with the foregoing examples, it is difficult to makethe case
that Québec is being denied equal treatment or is being excluded from the
political process within Canadian federalism, and is therefore being refused its
rights to self-determination as these are understood at international law. Qu6bec
has proportionate representation in Parliament and the federal Cabinet, and is
substantially represented in the federal civil service and the armed forces . It is
legally entitled pursuantto the Supreme CourtActlos tohave 3 of the 9 Supreme
court of Canada judges appointed from the Bar of Québec, and Qu6bec is the
only province with such guaranteed representation on the Court. This is so
notwithstanding that Québec's one-third of thejudges on the Court exceeds its
proportionate share of the Canadian population (i .e . about 25%). Québecers
have held the Office of Canadian Prime Minister for 49 of the 127 years since
Confederation and, commencing with Louis St . Laurent in 1948, Québecers
have been Prime Minister for 34 of the last 47 years. The Qu6bec National
Assembly also maintains internal provincial control over its civil law system,
education and social services, and exercises exclusive jurisdiction over all
classes of subjects coming within section 92 of the Constitution Act, 1857.

TheParliament and government of Canada have also developed laws and
policyin view ofpromoting services inthe Frenchlanguage . Anincreasein the
employmentofFrench-speakingCanadiansingovernmenthasbeenanobjective
of both the federal and provincial governments."' In addition, the Province of
Qu6bec has "consistently received federal spending that has been at least
proportionate to its population and fiscal contribution ." 117 Qu6bec participates
in international conferences, and is a frequent negotiator in transnational
agreements with private and governmental entities abroad . In short, there has
been no functional subjugation or disenfranchisement of Québecers or the
Province of Qu6bec .

Yet, Daniel Turp argues that Québecers have been subject to
misrepresentation in government as a result of failed negotiations to meet
Qu6bec's constitutional demands: 1118

It is undoubtedly arguable that the passing of the Constitutional Ace 1982 without
Qu6bec's consent and the rejection of the Meech Lake Accord (including the five
conditions putforth by Québec) constitute a refusal to allow the people ofQuébec to
achieve internal self-determination . [translation)

With respect to the passing of the Constitution Act, 1982, Québecers
participated in the negotiations, and indeed represented both the governments

"IR.S.C . 1985, c. S-26, s . 6.
106 Marchildon and Maxwell, "Québec's Right of Secession under Canadian and

International Law" (1992) 32 Virginia Journal ofInternational Law 583, 618.
'°' Ibid.
"I Turp, supra footnote 22 at 58 .
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of Qu6bec (Premier Lévesque) and Canada (Prime Minister Trudeau) . The
legality of the passage the Act was approved by both the Supreme Court of
Canadaand theU.K. CourtofAppeal . 109Thereis therefore no basis to claim that
such passage was inconsistent with domestic or international law.

It is equally dubious to equate the failure oftheMeech LakeAccord and the
Charlottetown Accord to some form of misrepresentation by the government .
The Meech Lake and Charlottetown Accords were examples ofan exercise in
which representatives of all provinces and Parliament were involved in
negotiating the restructuring ofaCanada's constitutional framework. Indeed,
in Charlottetown, native groups and the NorthwestandYukonTerritories were
alsorepresented . Therewasanational referenduminrelation tothe Charlottetown
Accord, although notMeechLake . Neither process wasadenial ofQu6becers'
rights to participate in the political process. The failure of thetwo Accords is
more accurately viewed as a failure to find an acceptable final answer in the
contextofan ongoing constitutional and administrative process than as a denial
of Qu6bec self-government.

C. Effective Control

Section 4 of the draft Sovereignty Bill states that "Qu6bec shall retain the
boundaries it has within the Canadian Confederation at the time section 1 comes
into force." AState cannot, however, simply legislate its borders. Qu6bec must
be able to establish that, under international law, it is entitled to that territory.

For a seceding entity to be regarded as a State, it must have a stable and
effective government that is capable ofruling "over a reasonably well defined
territory, to the exclusion of the metropolitan state, in such circumstances that
independence iseither infactundisputed, ormanifestly indisputable"' 1° (emphasis
added) . International law presumes that the State which originally exercises
control may only be ousted ifthenewregime can effectively assert its control.
It must be shown that independence is not "disputed without a rational hope of
success.""' An exception to this presumption exists where the emergent State
is a non self-governing territory with a right of self-determination. In such a
case, according to Crawford, "the degree of effectiveness required may be
substantially less than the case of secession within a metropolitan unit ."'12

Theseceding unit must thus be able to show that it has a stronger claim on
the territory it intends to govern than the State from which it proposes to
separate.

	

It may do so by demonstrating either (i) a history of exercising
effective control over that territory as a state, or (ii) that the metropolitan State
has violated international law by maintaining its control over that territory

"See: ReResolution toAmendthe Constitution, supra footnote 18 ; Re Objection by
Quebec to Resolution to amend the Constitution, [1982) 2S.C.R. 793; andR. v. Secretary
ofStatefor Foreign and Commonwealth Affairs, [1982) 1 Q.B . 892 (C.A.) .

"° Crawford, supra footnote 29 at 266 (emphasis added) .
"' Ibid. at 261.
112 Ibid.
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through methods which deny the right to self-determination .

With respect to ahistory ofeffective control, itis necessary to showthat the
seceding unitexercised control as a State, to the exclusionofotherStates . Shaw
states the principle as follows : I"

The principle of effective control applies in different ways to different situations, but
its essence is that"the continuous andpeaceful display ofterritorialsovereignty is as
good as title ." Such control has to be deliberate sovereign action, but what will
amount toeffectiveness is relative andwill depend upon,forexample,thegeographic
nature of the region, the existence or not of competing claims and other relevant
factors, such as international reaction .

The acquiesence of a party directly involved is also a very important factor in
providing evidence ofthe effectiveness of control . Where a dispossessed sovereign
disputes the control exercised by a new sovereign, tide canhardly pass. Effectiveness
is related to the international system as a whole, so that mere possession by force is
not the sole determinant of title . This factor also emphasizes and justifies the role
played by recognition (emphasis added) .

The arbitrator intheIslandofPalmas Caseputitasfollows : 111 "Sovereignty
intherelations between States signifies independence . Independence in regard
to a portion of the globe is the right to exercise therein, to the exclusion of any
other State, the functions of a State." He went on to say : I's

." .. it cannot suffice forthe territory to be attached to another by a legalrelation which
is notrecognized in international law as valid against a State contesting this claim to
sovereignty ; what is essential in such a case is the continuous and peaceful display of
actual power in the contested region."

Thus, in the example ofPakistan, the desire to secede was provoked in part
by the incongruous geographic positioning of East and West Pakistan (being
geographically divided by India) . East Pakistan clearly possessed a defined
territory . Furthermore, throughout the years ofconflict, the Awami League and
its leader, Sheikh Rehman, demonstrated that it had the capacity to exercise
effectivecontroloverEastPakistanas theEastPakistani populationdemonstrated
an acceptance of the League's rule for over fifteen years . 116

Perhaps most importantly, following India's military intervention, the
government of Pakistan surrendered . Thus, Bangladesh's proof of effective
control was based on de facto success as much as an a priori right to self-
determination . 117

The Baltic States also had exercised control over a well-defined territory .
Estonia was formally recognized as a State by the Soviet Governmentin 1920
and was accepted to the League of Nations in 1922.

	

The Soviet Union

113 Shaw, supra footnote 3 at 262.
114 (1928), 2 U.N.R.I.A.A . at 838 .
Its Ibid. at 857 .
116 S.K. Mukhlijee, Bangladesh and International Law (Calcutta : West Bengal

Political Science Association, 1971) at 2 .
117 See discussion at text accompanying footnote 60 above .
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recognized the Latvian state in 1920. Latvia was admitted to the League of
Nations in 1922. Following the First World War, Lithuania declared
independence . Upon the endorsement ofthe Treaty ofPeace in 1920, the Soviet
Union surrendered all rights to Lithuania, as it had done for Estonia and Latvia,
allowing Lithuania to be accepted into theLeague ofNations as an independent
State in 1922."$ The Baltic States has thus all exercised control as sovereigns,
an entirely different situation from the control exercised by Qu6bec .

The Baltic States also went a long way in exercising defacto control. By
the time ofrecognitionby the world community in the late summer andearly fall
of 1991, the SovietGovernmenthadjustgone throughacoup which was quickly
followed by the State's formal dissolution. The President of Russia, who
dictated much of Soviet activity during and after the coup, had already
recognized their independence . l'9

Despite a strong sense of ethnic identity between the Yugoslav republics,
the secessionist groups did not have a history of independent Statehood . 120
Accordingly, it was international condemnation of Serbia's policy of ethnic
cleansing which proved determinative of the claim to statehood of Serbia,
Slovenia, and Bosnia-Hercogovina. 121

In this case, Qu6bec has not historically asserted control except as part of
the Canadian federal system . 122

Evenapart from the issue ofcontrol, itis noteworthy that, at Confederation,
Qu6bec was constituted by what was then Lower Canada . 123 The northern
portion ofwhat is currently the province ofQu6bec-approximatelytwo-thirds
ofits current area-consisted ofRupert's Land. Section 146ofthe Constitution
Act, 1867permitted the Queen, on Addresses from the Houses ofParliament of
Canada, to admit Rupert's Land into Canada . Upon admission in 1868 and
1870, Rupert's Land became a federal territory, subject to the authority of
Parliament. 124 By legislation in 1898 and 1912, Parliament, with the consent
of the Qu6bec Legislature, extended the northern boundaries of Qu6bec to its
current area."' That territory was never settled by the French, and Qu6bec
obtained jurisdiction by federal grant given within the context of the Canadian
federal System . 121

"8 Himmer, supra footnote 56 at 257 .
119 See text accompanying footnotes 65-66, supra.
'2° See Teric, supra footnote 34 at 404-406 .
121 See text accompanying footnote 64-67, supra .
122 See text accompanying footnotes 3-4, supra .
123 Constitution Act, 1867 (U.K.), 30 & 31 Viet . c . 3, s . 6.
124 P. Hogg, ConstitutionalLaw ofCanada,3d ed . (Toronto : Carswell,1993) at 2.5(c) .
125 S.C . 1898, c . 3 ; S .C . 1912, c . 45 .
126 Williams, supra footnote 12 at 7, argues that Qu6bec does not have a strong claim

for that territory .
From a historical territorial prospective, they [i .e ., Innuit and First Nations' people]
wereand are living inthe territory thatwas transferred to Qu6bec byActsofthe federal
Parliament in 1898 and 1912 . "Self-Determination" means choosing how to be
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Since that time, Quebec has exercised legislative jurisdiction over that
territory . Canada has, of course, continued to exercise State sovereignty over
the area as being within the territorial boundary of Canada. That territory is
inhabited primarily by native people and, as noted above, natives may have an
equally valid claim to self-determination to francophones inportions of Quebec
where they presently predominate. Scholars have suggested that a method of
settling border disputes in the context of self-determination is a series of
plebiscites to determine the territorial wishes of the affected peoples." This
option is foreclosed by the draft Sovereignty Pill .

One may argue, however, that the proper principle here is Uti Possidetis,
Ita Possideatis, i .e . "as you possess, so you may possess ." The principle has
been expressed as follows : '2a

Whenthecommon sovereignpowerwaswithdrawn, itbecameindispensably necessary
to agree on a general principle of demarcation, since there was a universal desire to
avoid resort to force, and the principle adopted was a colonial uti possidetis ; that is,
theprinciple involvingthepreservation ofthe demarcation underthecolonialregimes
corresponding to each of the colonial entities that was constructed as a State .

tlti Possidetis is a principle of Roman Law which functioned to permit
persons in possession of disputed goods to retain them unobstructed from a
challenge to title. It was first applied to border disputes by agreement between
the Spanish colonies in Southern and Central America and has since been
adopted in Asia and Africa. 129 It has also been applied in Yugoslavia and the
U.S .S.R . Thisprinciple has beenrelied.upon in support ofQuebec maintaining
its current borders by a 1992 report by a committee of five international law
experts commissioned by the Quebec National Assembly . 130

There are, however, limitations to the application of this principle to
Quebec's borders, and in our view the five experts misapplied it.

governed . The Innuit and First Nations peoples living in what is now Quebec could
decide to remain in Canada, or alternatively, could seekseparate statehood. Thus, the
portions of present day Quebec inhabited traditionally by these peoples and only
transferred to Quebec in 1898 and 1912, would not become part ofQuebec.

PatrickMonahan, supra footnote 8 at 16 takes a somewhatdifferent approach . Because he
concludes that Quebec does not have the right to self determination, he argues that its
borders will constitutetheterritory overwhich it exercises effective control. "Thus, inthe
event that Quebec was able to exercise effective control over the entire territory of the
formerprovince, its claims over suchlands would eventually come to be legally effective .
Nothing in the history or evolution of Quebec's boundaries would affect this result ."

Crawford, supra footnote 29 at 93 ; Shaw, supra footnote 3 at 264 .
las Brownlie, supra footnote 17, at 134-135 .
129 See ibid. at 135 : See also : A.®. Cukwarah, The Settlement ofBoundary Disputes

in International Law (Manchester : University Press, 1967) at 112-116; and M.N . Shaw,
Title to Territory in Africa (Oxford: Clarendon Press, 1986) at 184-187 .

"o Thomas Frank et al. "l'intégrité territoriale du Quebec dans l'hypothèse de
l'accession àla souveraineté" in Commission d'étudedesquestionsaffrontés àl'accession
du Quebec à la souveraineté: Projet de Rapport (Annexe) (Quebec : The Commission,
1992) .
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First, Uti Possidetis is not a mandatory rule . Its binding force comes from
agreement between disputants."'

Second, Uti Possidetis arose in the context of decolonization to avoid a
vacuum in sovereignty when the colonizing State has withdrawn . This vacuum
was also a threat when the Soviet Union and Yugoslavia dissolved. Here, there
would be no vacuum, because Canada would still be in a position to continue
to exercise sovereignty over the territory . Accordingly, the rationale for this
principle is not applicable to Qu6bec .' 3=

Third, even if applied, Uti Possidetis is not helpful where, as here, the size
of the territory has been altered from time to time . The issue is whether
Confederation is the relevant time to markits boundaries, or whether the present
boundaries are the relevant ones. This temporal identification has been called
the "critical date." As Brownlie notes : '33

There are several types of critical date, and it is difficult and probably misleading to
formulate general definitions : the facts of the case are dominant (including, for this
purpose, the terms of the special agreement empoweringthe tribunal to hear the case)
and there is no necessity for a tribunal to choose any date whatsoever. In many cases
there will be several dates of varying significance .

Conclusion

As a general rule, there is no positive international law right to secede as part of
the right to self-determination . Sovereign states have thus far preferred
territorial integrity to any asserted right of secession . The recognition of any
right to secede at all is recent, and then it is only in situations where all of the
following arepresent: overwhelming popular support, unequivocal assertion of
control and sovereignty by the seceding State, and discrimination or human
rights violations by the existing State . It is only where a government fails to
ensure the human rights of a people within its territory in a discriminatory
mannerthat the international community would bejustified at international law
in taking the extraordinary step ofrecognizing the secessionist unit as a State .

To summarize Qu6bec's case, even apart from the issues related to the
application of the principle of self-determination which have already been
discussed, Qu6bec's claim ofsovereignty overthe entire provinceisproblematic .
Qu6bec has never exercised sovereign control over any ofits territory ; it is not
asserting nationhood andsovereign control now inan unequivocal way; Canada
has never exercised its sovereignty in a way which infringes the international
law principle of self-determination; and the appropriate borders are uncertain .

Canada's refusal torecognize Qu6bec ifthe Sovereignty Bill is approvedby
a majority in areferendum would be proper, andrecognition ofQu6bec by other
States would infringe Canadian sovereignty .

'3I Brownlie, supra footnote 17 at 135 .
'3z Patrick Monahan comes to the same conclusion, supra footnote 8 at 15-16 .
133 Brownlie, supra footnote 17 at 130.
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