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The civilpretrial conference is designedtoprovide an opportunityfor the court to
supervise theprogress ofanaction to trial,prepare itfor amore efficient trial, and
encourage settlement . For thepotential ofthe pretrial to be realized the partici-
pantsmustbefree to engage infrankdiscussionssecure in the knowledge thattheir
comments will remainprivileged unless otherwise intended. This need conflicts
with the court's basicfunction ofascertaining the truth. Only one-halfofthe civil
jurisdictions in Canada have addressed the issue of civil pretrial conference
privilege in rules of court . Statute and common law supplement the protection
offered by certain rules. However the protection is not ideal. In some provinces
the protection is insufficient while in others it is too extensive . An appropriate
balance must befound. . The draft rule presented will aid in this quest .

La conférencepréparatoire à unprocès civil a pour but de permettre au tribunal
de surveillerle déroulementde l'actionjusqu'auprocès, defavoriserun règlement
ou de faciliter le procès. Pour rendre cette conférence aussi fructueuse que
possible ilfaut que les participants soient libres d'avoir des discussionsfranches
sans crainte de voir leurs commentaires divulgués à moins qu'ils n'en décident
autrement. Cette nécessité est incompatible avec la fonction fondamentale du
tribunal qui est d'établir. la vérité. Seulement la moitié des systèmes juridiques
canadiens, dans les règles de procédure de la cour, traitent du droitau secret lors
de la conférencepréparatoire à unprocès civil . Lois et common law complètent
la protectiondonnée par certaines règles, mais la protection n'est pas parfaite .
Dans certainesprovinces laprotection estinsuffisantealors que dansd'autreselle
est trop importante . Ilfaut donc trouver unjuste milieu . L'ébauche de la règle
présentée dans cet article devrait aider à la recherche d'une solution :

Introduction
The civil pretrial conference is relatively new to Canada. The various civil
jurisdictions in Canada began to adopt thisprocedural tool only over the past
three decades.z Even today the extent of its use varies from jurisdiction to
jurisdiction.'
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' McLeod J . in PentelukEstate v. Penteluk (1990), 82 Sask . R. 184, at p. 187 (Sask.
Q.B .), aff'd (1990), 85 Sask. R. 302 (Sask. C.A.), hereafter referredto as Penteluk.

2 J.A. Epp, Saskatchewan Pre-Trials : An Empirical Record and Proposed Amend-
ments (1991), 55 Sask. L . Rev. 43, at p . 48 .

s InSaskatchewan the vast majority ofcases will be pretried, see Epp, ibid., at p. 54 ;
all cases in Manitoba will be pretried unless a judge orders otherwise, see L . Fainstein et
al.,ManitobaQueen'sBench Act and RulesAnnotated (1989), p . 207, r. 48.01(3); Quebec
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The traditional pretrial, which is usually held as the last step prior to trial,
has two main purposes . It provides an opportunity for the parties to meet to
discuss settlement' and if a settlement is not reached itprovides the court with
an opportunity to prepare the case for an efficient trial by considering the
completeness ofthe pleadings, dealing with any outstanding motions, seeking
admissions, and narrowing issues . An alternate use of this procedural tool is
case management, wherein thejudiciary takes an active role in guiding the case
from commencement to completion.'

In this articleIwill address the questionofthe privilege ofcommunications
made by participants at pretrial conferences . At the conference the parties are
encouraged by the court to engage in full and frank discussions of the case,
thereby allowing the conference to realize its full potential6 The full conse-
quences of this only come to light when one acknowledges that the trial court
is charged with the responsibility of ascertaining the truth . To fulfill this
responsibility the court needs to hear all relevant evidence . For the most part
the law of evidence facilitates this desire, excepting only certain communica-
tions for policy reasons' Should any pretrial communication be kept from the
trier of fact or other tribunals? Should all communication between the
participants of a pretrial conference be privileged and fall into, as McLeod J.
describes it, the "judicial equivalent of a cosmic black hole"?'

In this context privilege is an exclusionary rule of evidence . It excludes
relevant, probative and trustworthy evidence which would aid in the search for

pretries cases that are expected to last more than two days unless the pretrial briefs
(which summarize the admitted facts and issues) are clear, see L.A. Poitras, Fine-Tuning
a Traditional Approach : The Quebec Experience, in Annual Meeting Papers of the
Canadian Bar Association 1989, p. C.2.05 ; British Columbia has an additional feature,
requiring judicial case management in cases projected to require ten or moretrial days, see
J . Bouck et al ., British Columbia Annual Practice 1992, p . 200, r. 39(15) .

4 As McLeod J. comments in Penteluk, supra, footnote 1, at p. 186 (Q.B .) :
The pretrial conference aims to have the parties explore the case in an atmosphere of
disciplined freedom . There are no rules of evidence . The parties are free to express
themselves or to offer or pursue various settlement alternatives, often with greater
flexibility or options available than might be available at trial.
' R.E . Holland, Pre-Trial Conferences in Canada (1986-87),7 Adv . Q. 416, atp . 429 ;

H.A.L . Semenuk and N.H . Smith, American and Canadian Practice and Procedure in
Medical Malpractice Litigation - A Plaintiff's Perspective (1991), 70 Can . Bar Rev . 557,
at p . 582 ; G.D. Watson and M. McGowan, Guide to Case Management and Class
Proceedings (1993) .

6Penteluk, supra, footnote 1, atp . 186 (Q.B .) . See also Williamson v.Joseph Baruch
Construction Ltd. (1979), 12 C.P.C . 122, at p . 123 (Ont. H.C.) ; Sandboe v. Coseka
Resources Ltd. (1988), 64 Alta . L.R. (2d) 172, at p . 174 (Alta . C.A .).

' The policy reasons whichjustify withholding evidence from the court vary in the
extreme . The complexnatureoflawgave life to theprivilege surroundingthe retentionand
instruction ofcounsel; seeDickson J . in Soloskyv. R., [1980] 1 S.C.R . 821, at pp . 834-835,
(1979), 105 D.L.R. (3d)745, atp . 756, while reasons stemming from abelief inthe oneness
ofmatrimony ledlegislatorsandcourts torecognize the sanctity ofcommunications within
marriage ; see Canada Evidence Act, R.S.C . 1985, c . C-15, s . 4(3); Rumping v. D.P.P .,
[1962] Cr. App . Rep. 398, at p . 400, [1962] 3 All E.R . 256, at p. 258 (H.L .) .

8 Penteluk, supra, footnote 1, at p. 187 (Q.B .).
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truth.9 The law of evidence recognizes a limited number of categories of
privileges .10 Further afterthe SupremeCourtofCanada's decision inSlavutych
v. Baked" itnowmaybe argued that the equitablerules ofbreach ofconfidence
have their place in any discussion ofprivilege andthe law of evidence .

The decisions of Penteluk Estate v. Penteluk" and Condessa 2 Holdings
Ltd. v. Brown's Plymouth Chrysler Ltd." provide a good backdrop for a
discussion of the privilege of pretrial communications, while the Supreme
Court of Canada .decision in R. v. Gruenke14 provides guidance on many
important aspects of the discussion .

riefly, inPenteluk the estate wantedto prove thata settlementwasreached
at the pretrial . However, it was not allowed to use any of the pretrial
communications as evidence and the attempt failed. A trial was held and an
appeal heard and eventually the defendant unsuccessfully sought leave to
appeal to the Supreme Court of Canada on thequantum issue. 15 InCondessa2,
the plaintiff wanted to prove that a settlement of some or all of the issues had
been concluded at the pretrial but failed on reasoning in keeping with that in
Penteluk.

In addition to actual settlement discussions there are many other types of
communications that take place at a pretrial . These communications will be
identified and addressed in order to define the scope of the problem at hand .

I then propose to examine the pretrial rules in Canada's thirteen civil
jurisdictions to determine if any of them provide a privilege for pretrial
communications. ®fthose whichhave relevant provisions I will examine their
subrule to determine how it might handle the scenarios raised in Penteluk and
Condessa 2 as well as the issues raised by the other identified categories of
pretrial communications .

As will be seen, not all pretrial rules address the issue of privilege.
Therefore it will become necessary to examine statute and common law to
determine if pretrial communication privilege is handled in a satisfactory
manner . The examination of these various sources will reveal alternative
methodsofaddressing thevarious aspects ofthe issue ofthe privilege ofpretrial
communications. I will suggest that certain aspects of these alternate ap-
proaches should be combined to form an appropriate statutory provision to

9 John Sopinka et al ., TheLaw of Evidence in Canada (1992), p. 623.
10 See Sopinka, ibid., pp . 734 (self incrimination), 793 (affairs of state and public

interest), 719 ("without prejudice" communications), 626 (various types of confidential
communications based on the category ofrelationship).

11 [197611 S.C.R . 254, (1975), 55 D.L.R . (3d) 224, [1975] 4W.W.R. 620.
12 Supra, footnote 1 .
13 (1992), 102 Sask. R. 78 (Bask. Q.E .), hereafter referred to as Condessa 2.
14 [199113 S.C.C . 263, atpp . 286 etseq., [1991] 6W.W.R. 673, atpp . 686 et seq. (sub

nom. R. v. Fosty), (1991), 67 C.C.C . (3d) 289, at pp . 303 et seq.
1s Pentelukv. PentelukEstate (1991), 95 Sask . 8.128 (Sask. Q.E .), (1992), 100 Sask.

R. 178 (Sask. C.A.); S.C.C . (Sask.) (22955), application for leave dismissed (1992), 105
Sask. R. 79 (S.C.C .) .
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govern the exclusion ofcertain pretrial communications . To aid in the process
of the evolution of the pretrial rules a draft rule will be presented .

I. The Backdrop

In Penteluk the executor brought an application for judgment based on an
alleged agreement arising out ofa settlement pretrial conference held pursuant
to the 1986 version of Saskatchewan's Queen's Bench Rules 191 and 192'6 as
altered byPractice DirectiveNo. 1 . 11 At the conclusionofthepretrial thepretrial
judge leftamemorandumwhich noted : "[s]ettlement discussed atlengthduring
[the] pre-trial conference and [the offer] will be accepted orrejectedonMay 26/
89 at 11:00 a.m." ; and: "[p]re-trial conference [is] adjourned to May 26/89 at
11 :00 a.m.". 18 Later the judge added to the memorandum the note : "[s]ettled -
- consent judgment to be filed"." The parties could not agree on the terms of
the consent order, specifically payment amounts and dates. The executor,
believing that an agreement had been reached, soughtjudgment.

Inhis decisionMcLeodJ . referred toPractice DirectiveNo. l which,in part,
states : "[n]ote : [n]othing said or disclosed at a pre-trial conference may be
quoted in laterproceedings". 2° He conceded that the Directive did not have the
authority of a rule of court but he found that "it represents nonetheless the
expectations of the parties who participate in a pretrial conference".21 He
concluded that "the pretrial conference is the judicial equivalent of a cosmic
black hole from which no light is allowed to escape'.22 That being the case, he
decided that he was not able to hear evidence of the events at the pretrial either
from the pretrialjudge or the participants . On the basis of the limited evidence
beforehimhe concluded that the parties had simply agreedto agree on a consent
order, which was something that the court could not enforce .

The decision in Condessa 2 also arose from a pretrial conference . In that
case the plaintiff attemptedto subpoena thejudge who presided overthepretrial
conference to establish that a settlement agreement had been reached, or
alternatively that there was an agreement between the parties on all but one
issue. The plaintiff argued that the parties met as a group only briefly . The
majority of the discussions were completed as the individual parties met with
the judge.

Scheibel J . stated that "[t]he very nature ofthe pretrial settlement [confer-
ence] requires fair and frank exchange between the parties including certain
compromises which the parties would notbe preparedto make unless they felt

16 S . Gaz . 1986 .1.2507 .
17 Pre-trial Conference Practice Directive (Civil) (1989) . This directive wasredrafted

and combinedinto the current pretrial rules ; seeS . Gaz.1991 .1.111,r.191 and 192, orN.R .
McKeague and W.M.B . Voroney,The Queen's Bench Rules ofSaskatchewan : Annotated
(1985), vol . 1, pp . 207-212.

18 Penteluk Estate v. Penteluk, supra, footnote 1, at p. 185 (Q.B .) .
' 9 Ibid.
2° Ibid., at p . 186, quoting Practice Directive, supra, footnote 17 .
21 Ibid.
22 Ibid., at p . 187.



1993]

	

Civil Pretrial Conference Privilege: "A Cosmic Black Hole"?

	

341

secureinthe position thatinthe event ofatrial,they could revert to theiroriginal
stance"23 He went on to emphasize that in accordance with Practice Directive
No. 1. "[t]he parties are given the assurance at the outset of the pre-trial
conferencethat its nature is confidentialandthe statements made during thepre-
trial conference will not be used in subsequentproceedings"24 After determin-
ing that thé pretrial judge was not a compellable witness the court noted that
even ifthe judge wascompellable his testimony would be excluded. To allow
such evidence wouldhave the effect of the courts misleading the litigants into
believing the conference was confidential and privileged when it was not25

In addition to the issues raised by Penteluk and Condessa 2 many other
questions regarding pretrial communications arise when an inventory of the
types ofcommunications thatoccuratapretrial is completed .26 Forthepurposes
ofthe discussion at hand the following main categories ofcommunications can
be identified :

(1) communications andagreements madeby the parties which address the
conduct and timing ofpretrial steps and the trialitself . Theparties acknowledge
that they are boundbytheir agreements for thepurposes ofthe action though the
full and frank discussions leading up to the agreement are in practice usually
regarded as confidential;

(2) communications which are relevant to the issues at hand, given
conditionally or unconditionally, that are either selfincriminating or against
interest. In practice, these communications are regarded as confidential;

(3) communications that address the settlement of any or all of the out-
standing issues. Inpractice these communications areregarded as confidential ;

(4) communications that are not relevant to the issues at hand including
those that are againstinterest or selfincriminating .2' Unless the communicator
specifically states that he is communicating in confidence arguably there is no
presumption of confidence;

(5) communications which communicate that an agreement has been
reached and that one or all issues are settled. These communications are not
confidential;28

(6) communications from a pretrial judge. Thesemay range from simple
words of encouragement to opinions on the fair . disposition ofthe case through
to high pressure lectures and threats . The latter communications may be very
important in determining whether there truly was an agreement to settle . In
practice these communications are regarded as confidential .

23 Condessa 2, supra, footnote 13, at p. 79 .
24Ibid .
zs Ibid ., at p. 80.
se ®f course only a few can be handled within the confines of this article .
27 For example, in a pretrial conference arising out of a fatal accident the defendant,

in response to an assertion that he does not appear upset by the plaintiff's (who is a
policewoman) husband's death says : "It doesn't bother me; I have killed nicer guys with
my bare hands . I love to observe death".

28 Sopinka, op. cit., footnote 9, p. 730.
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In some exceptional circumstances a person who receives information
during a pretrial conference may be under an obligation to disclose . Thus,
information about child abuse may have to be disclosed to an appropriate
authority .z9 Subjecthowever to any specific statutory obligations ofthis nature,
the general question is which pretrial conference communications are privi-
leged, or inother words whichcommunications, though relevant andprobative,
may not be considered in evidence by the trial judge or another tribunal .

Il . Rules and Cases Addressing the Issue ofPretrial Privilege
Each of Canada's thirteen civil jurisdictions has rules dealing with pretrial
conferences .3° However, in only one-half have the rules addressed in some
fashion the issue ofthe privilege of pretrial communications . These jurisdic-
tions are Manitoba, Ontario, Prince Edward Island, British Columbia, Yukon
andSaskatchewan." Ofthese, Saskatchewan's Queen's BenchRules"offerthe
most protection from disclosure for pretrial communications while the rules
common to British Columbia" and Yukon34 offer the least . The rules of
Ontario" and Prince Edward Island" are more akin to the provisions in
Saskatchewan, while the Manitoba Rule37 and the case law in Nova Scotia ,3s

though taking a different approach, do offer some protection.
An examination of SaskatchewanRule 191 is anappropriateplace to begin .

The applicable subrules are 191(14) and (15) which provide :
(14)

	

No communication shall be made to the trialjudge as to the proceedings at the
pre-trial except as disclosed in the pre-trial conference report form.

29 See, forexample, Child andFamily ServiceAct, R.S.O . 1990, c . 11, s .72; The Child
and Family Services Act, S.S . 1989-90, c. C-7 .2, s . 12 .

3° Alberta Rules of Court, Alberta Reg . 390/68, as amended Reg . 124/73, r . 219 ;
British Columbia, Bouck, op . cit., footnote 3, p. 180, r. 35 ; Manitoba, Fainstein, op . cit.,
footnote 3,p. 215,r. 50 ; Rules ofCourt ofNew Brunswick, Judicature Act, R.S.N.B.1973,
c. J-2, Reg . 82/73, r. 50; Newfoundland, Rules ofthe Supreme Court, 1986, S.N . 1986, c .
42,Sch. D., r. 39 ; Rules of Court ofthe Supreme Court ofthe Northwest Territories, Can .
Gaz. 1979 1.3760 (SOR/79-768), November 14,1979 ; D.S . Ehrlich, Nova Scotia Anno-
tated Rules of Practice (1984), p . 122, r. 26 ; G.D . Watson and M. McGowan, Ontario
Supreme and District Court Practice 1990 (1989), p. 564, r. 50; Rules of Court (P.E .I.),
RoyalGaz . (P.E .I.), vol. CXVI, No . 29, Part I, July 21, 1990, p. 29, r . 50 ; Rules ofPractice
ofthe Supreme Court ofQuebec in Civil Matters, OfficialGaz . Que. vol . 120, No . 17, Part
2, April 27,1988, p.1941, r.18 ; Saskatchewan: McKeague and Voroney, op . cit.,footnote
17 ; Judicature Act (Yukon), R.S .Y. 1986, c . 96, s. 37 (adopts the Rules of the British
Columbia Supreme Court); D. Sgayias, Federal CourtPractice 1988 (1987), p. 493, r. 491 .

31 Ibid.
32 McKeague and Voroney, op. cit., footnote 17 .
33 Bouck, op . cit., footnote 3 .
34 Ibid .
35 Watson and McGowan, op . cit., footnote 30.
36 Supra, footnote 30 .
37 Fainstein, op . cit., footnote 3 .
38 Begg v. East Hants (Municipality) and Nova Scotia (Director of Assessment)

(1986), 74 N.S.R . (2d) 231,180 A.P.R . 231(N.S.T.D .), rev'd on other grounds (1986), 75
N.S.R. (2d) 431,186 A.P.R . 431, 33 D.L.R . (4th) 239 (N.S . App. Div .), hereafter referred
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(15)

	

Allcommunications in the course ofthe pre-trial conference are privileged and
shall not be admitted as evidence in any proceeding.

Thesetwosubrules provide broad protection for pretrial conference communi-
cations . Two of the motivating factors for this may have been the fact that
litigants are required to attend pretrial conferences," and that the judge may
request the attendance of others whose assistance maybe required.'

Whatever thereasons, the subrules operate broadly. Thechoice of the term
"communications" is significant . According to Sopinka4 l "[c]ommunicationis
the act ofimparting information and thus logically should include all conduct,
oral, written or otherwise which is intended to convey athought ormessage . ..".
By using the word "communication" rather than the word "statement" for
example, the drafters expanded the scope of the protection not only to oral or
written statements but to notes and gestures or evidence of emotion.

The scope of the Rule's protection is further enhanced by the choice ofthe
phrase "in anyproceeding". The result is that not only are pretrial communi-
cations beyond consideration at trial but they are barred from consideration at
any judicial or quasi-judicial proceeding .

The decision in Penteluk42 confirms that the time frame of protection
extends through the period where an agreement may have been reached.
Arguably the protection extends to all written submissions filed in compliance
with the Rule43 prior to the conference, as subrule 15 uses the phrase "in the
course of pre-trial" .

Because aprovincial statute delegated the rule making power to the Rules
Committeethe subrule effectively creates a statutory privilege. As there is no
provision for the unilateral or joint waiver of the privilege it cannot be
removed,45 unless another statute asserts paramountcy.4

Theoneexception to the privilege is found in the final wordsofsubrule 14.
Theprivilege does not extend to the pretrial report form. This may include any
remarks made by litigants, counsel or the pretrial judge. It appears that if a
settlementofone or all oftheissues resultedfrom amisrepresentation byaparty
or duress fromthe judge, with only the settlement noted on the report form, the
form couldbe used to prove and enforce the agreement while the communica-
tions in the conference could not be used to prove the defence.

to as Begg v. BastHants. This case is not a strong precedent given that the comment are
obiter dicta and on a procedural matter. The relevant Nova Scotia rule does not address
privilege: Ehrlich, op . cit., footnote 30, p. 122, r. 26 .

39 McKeague and Voroney, op. cit., footnote 17, r. 191(6).
4° Ibid., r. 191(12).
41 Op . cit., footnote 9, p. 679, commenting on s. 4(3) of the Canada Evidence Act,

R.S.C. 1985, c. C-5.
42 Supra, footnote 1, at p. 187 (Q.B .) .
4s McKeague and Voroney, op. cit., footnote 17, r. 191(3) .
44 Saskatchewan Evidence Act, R.S .S . 1978, c. S-16, s. 55 .
4s Piercy v. Piercy (1990), 291Z.F.L. (3d) 18, at p. 20 (B.C.S.C.) .
4e See supra, footnote 29 .
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If these subrules and the decisions in Penteluk47 and Condessa 248 are
applied to the categories of communication set out earlier49 all that is said or
done at a pretrial is lost in outer space. Settlement communications cannot be
usedto provea settlementagreements° Theabsurdresult is that theparties must
formally end the conference and then proclaim or re-proclaim the agreement
earlier made if they wish it to be confidential (therefore not recorded in the
pretrial report form) yet enforceable.

The pretrial rules of Ontario" and Prince Edward Island" are very similar
and reference will only be made to Ontario subrules 50.02 and 50.03, which
provide :

50.02(1) At the conclusion of the conference,
(a) counsel may sign a memorandum setting out the results of the conference ; and
(b) where the conference is conducted by ajudge, thejudge maymake such order as
he or she considers necessary or advisable with respect to the conduct of the
proceedings,
and the memorandum or order binds theparties unless thejudge or officer presiding
at the hearing of the proceeding orders otherwise to prevent injustice.
50.03 No communication shall be made to the trial judge or officer presiding at the
hearing of the proceeding or amotion or reference in the proceeding with respect to
any statementmade at apre-trial conference, except as disclosed in the memorandum
or order under Rule 50.02 .

The protection provided under this rule is narrower than Saskatchewan
Rule 191 . Theterm "statement" is used rather than "communication". Thus,
the subrule wouldnot protect gestures or other forms of communications that
couldnotbe categorizedas statements53 Furtherifas aresultofundueinfluence
by a judge or a misrepresentation by a party in a pretrial conference an
agreement was reached and noted in the closing memorandum it appears that
evidence of non-statement communications could be used to resist an attempt
to enforce the alleged agreement. The use of the phrase "hearing of the pro-
ceedings" restricts the protection to statements made during the pretrial which
occurred in preparation for the case before the court. Arguably the protection
envisaged begins only when the conference is called to order, thus defining a
narrower window oftime . Though the pretrial statements may be confidential
the protection from strangers seen in Saskatchewan Rule 191 is absent.
Strangers, itwould appear, could seek disclosure and tender these communica-
tions in evidence at other proceedings5 4

47 Supra, footnote 1.
4s Supra, footnote 13 .
49 Supra, p. 341 .
so Penteluk, supra, footnote 1, at p. 187 (Q.B.) .
51 Watson and McGowan, op . cit ., footnote 30 .
52 Supra, footnote 30 .
53 Forexample, inresponseto the wife's question to herestrangedhusband: "Did you

killourson's goldfish infront ofhim?"henodds affirmatively andcries with remorse. See
generally Sopinka, op . cit., footnote 9, p. 284 .

54Astranger may notbe ableto discover orusewithout prejudice discussions buteven
this issue is not finally settled in Canada . See I. Waxman & Sons Ltd. v. Texaco Canada
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Thus, the privilege in Ontario andin Prince Edward Island is confined to
"statements" made at the pretrial conference,andextends only to the "proceed-
ings" in question. Within these limitations, itwould coverstatements whichdo
not end in agreement, and would equally cover subtle statements whether
relevant or irrelevant to the issues in the case in question .

There is no provision allowing the parties to waive this privilege at trial.
Though there is no reference to the pretrial being held in camera the Ontario
Rule implies that the judge will allow only the parties and their lawyers to
attend." Thejudgemayorder theparties to attend"butthere is no fixedpractice
on this points'

It is reasonable to suggest that the rule common to Ontario and Prince
Edward Island would produce different results if the Penteluk58 scenario was
applied to it . Penteluk was an action to enforce an agreement. This would fall
outside ofthe restriction ofhearingpretrial statements infurther proceedings in
the same action because an action to enforce an agreement is notionally anew
action . The communications would be available to prove the agreement. In
Condessa 2 19 on the other hand, the plaintiff sought to show that all issues were
agreed but one. This motion wouldhave to take place within the same action
and as such the rule would apply to exclude the evidence .

Manitoba Rule 50.01(8)(9) states :
(8) Following a pre-trial conference, thejudge
(a) shallissue a memorandum setting outthe results ofthe conference and indicating
the issues that are resolved and the issues requiring a trial or hearing; and
(b) may, by order, give such directions as the judge considers necessary or advisable
for purposes of the proceeding .
(9) Discussions ata pre-trialconferencearewithoutprejudiceand shallnotbereferred
to in subsequent motions or at trial ofthe action except as disclosed in the memoran-
dum or order under subrule (8) .

y implication the court in Manitoba maycompel the litigants to attend 60

and, though there is no provisionin ManitobaRule 50 requiring the conference
to be held in camera, since settlement discussions are on the pretrial agenda it
is reasonableto assumethat itwillbe held behind closeddoors61 As asafeguard

Ltd. (1968),67 D.L.R . (2d) 295,[1968] 1 O.R. 642 (Ont.H.C.) ; aff'd (1968), 69D.L.R. (2d)
543, [196812O.R. 452 (Ont. C.A .) ; EdMiller Sales &Rentals Ltd. v. Caterpillar Tractor
Co .Ltd., [1990] 4W.W.R . 39, (1990),72 Alta. L.R. (2d) 330,105A.R. 4(Alta. Q.B .) ; aff'd,
[199015 W.W.R . 377, (1990), 74 Alta. L.R. (2d) 271(Alta . C.A .), which forbids the use
of without prejudice communications by strangers, while Schetky v. Cochrane, [1918] 1
W.W.R. 821, (1917), 24B.C.R . 496 (B.C.C.A.) andDercoIndustryLtd. v.A.R . Grimwood
Ltd., [1985] 2W.W.R . 137, (1984), 47 C.P.C. 82,57B.C.L.R. 395 (B.C.C.A .) come to the
opposite conclusion .

ss Watson and McGowan, op . cit., footnote 30, r. 50.01.
56 Ibid.
57 Holland, loc. cit., footnote 5, at p. 421.
58 Supra, footnote 1.
59 Supra, footnote 13 .
so Fainstein, op . cit., footnote 3, r. 50.01(6) .
11 Ibid., r . 50.01(1).
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to those parties, Rule 50.1(8)(9) seeks to confer on all discussions, not just
settlement discussions, the privilege accorded without prejudice settlement
discussions at common law.

It is reasonable to suggest that the privilege extends to all discussions
engaged in by all participants, therefore protecting statements made by the
judge. The protection wouldagain include statements irrelevant to the issues
at hand. On the wording of subrule (9) the right to sue on such an agreement
would be lost unless the agreement was disclosed in the closing memorandum
under subrule (8). If an agreement was reached and noted inthe memorandum,
in theory communication classified as "discussions" could not, but "non-
discussion" communicationcould be used to prove duress and thereby resist the
enforcement of the agreements. There is no provision allowing the parties to
waive the privilege at trial .

There are however significant limitations on the scope ofthe rule . Subrule
(9) exemptsamemorandum orordermade under subrule (8). Beyond that, two
points may be noted. First, the rule uses the term "discussion" rather than
"communication". "Discussion" appears to be wider in scope than does the
word "statement", but it is certainly narrower than the term "communication".
The term "discussion" stillexcludes from protection many methods ofcommu-
nication. Second, the protection provided by Manitoba Rule 50 is limited to
discussions in theactual pretrial itself asevidencedbythephrase "at apre-trial".
Again the protection from disclosure is limited to the trial or other proceedings
within the same cause of action .

HadaManitoba court the Penteluk or Condessa 2 cases before it, it would be
reasonable to assume that it would have come to the same conclusion as did the
Saskatchewancourt. Sincethere were nowrittenmemorandawhichrecorded either
settled issues or a full settlement, no evidence of those discussions could be led.

In Nova ScotiaBeggsv. East Hants62 addressed some ofthe issues relating
tothe admissibility ofpretrial communications . Nathanson J., in obiter dictum,
remarked that"everything statedby counsel at a pre-trial conference is `without
prejudice' unless acknowledged to be otherwise or to be an explicit admission
or unless the courtorders pursuant to Civil Procedure Rule26.01(2) [the closing
order which reports the results of the pretrial]"63 Even though Nathanson J.
specifically refers to statements by counsel, it is reasonable to assumethatifthe
parties themselves attend their statements would also be protected.64

The conclusion drawn in Begg v. East Hants appears to take the same
approach as Manitoba Rule 50 by extending a privilege to all statements
whether or not their subject matter is settlement, and this whether or not the
statements are relevant or irrelevant. There are important distinguishing
features . The "closing" order is privileged unless the court orders otherwise .65

62 Supra, footnote 38 .
63 Ibid., at p. 233 (T.D .) .
64 Nova Scotia Rule 26.01 authorizes the judge to determine who will attend the

pretrial conference; see Ehrlich, op. cit., footnote 30.
1 Begg v. EastHants, supra, footnote 38, at p. 233 (T.D.) .
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If an order removing the privilege is not made the least cumbersome and most
reliable evidence ofwhat was stated bythe parties withan intention to bebound
is barred . Statements, not communications, are protected. The privilege does
not extend to remarks made by the judge. If aparty was forced to agree by the
pretrialjudge and the agreement could be demonstrated by explicit statements
(without reference to the closing memorandum) the comments of the judge
would be admissible, subject to other evidential issues . It appears that the
privilege only extends to statements at the pretrial itself. The decision did not
address whether the statements areadmissible in otherproceedings so one must
turn to other authorities on the point66 Since the case adopts the traditional
common law without prejudice settlement discussion privilege it is reasonable
to argue that the privilege is a joint privilege as between the parties, and
therefore can only be waived by joint consent.

Should the Penteluk" or Condessa 268 scenarios be addressed in Nova
Scotia the results would be considerably different . In each case evidence of
what had been saidat the pretrial would haveto be consideredtodeterminewhat
was stated as an explicit admission orwith an intentiontobe bound. Potentially
in each scenario a settlement ofsome or all the issues wouldhave been proven.

British Columbia and the Yukon (which uses the British Columbia rule)
have taken another approach to pretrial confidentiality and privilege in Rule
35(6).69 The rules provide simply that settlement pretrials are to be held "in
camera". This provides very little guidance other than directing that the
settlement conference, as opposed to a case management conference or one
focused on preparing the case for an efficient trial, is to be held behind closed
doors.

Theuse ofthe term "in camera" does notsignificantly extend theprotection
from disclosure or admissibility. Basedon the decision of the (louse of Lords
inScottv. Scott," it appears that the parties are notenjoined toperpetualsilence
about what took place at an "in camera" conference. Therefore statute and
common law privilege will governthe vastmajority ofquestions thatarise with
respect to the exclusion of such pretrial communications .

The-Penteluk' 1 and Condessa 272 facts would lead to different results in
British Columbia and Yukon. In each case the communications at the pretrial,
including the categories of pretrial communications listed earlier,73 could be
used to prove agreements on some or all of the issues . No communications

66 See discussion supra, footnote 54 .
67 Supra, footnote 1.
68 Supra, footnote 13 .
69 Bouck, op.cit., footnote 3.
'° [1913] A.C . 417, at p. 450, [1911-1913] All E.R. Rep. 1, at p. 25 (H.L.), per Lord

Atkinson .
71 Supra, footnote 1.
72 Supra, footnote 13.
73 Supra, at p. 341.
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would be protected except those excluded by statute or common law.74 Of
course, there is an exception to the exception - if a settlement on an issue is
reached discussions leading up to the settlement are admissible to prove the
settlement75

Bearing in mind that six out of thirteen jurisdictions in Canada have no
provision in their pretrial rules or case law (other than Begg v. East Hants'
which is a weak precedent) for pretrial communication privilege and that a
further twojurisdictions" have added little to the currentstatutory andcommon
law protection from disclosure or admissibility, an examination of scope and
nature ofthe common lawand statutory protection is appropriate.

A. Statute
III . Other Sources ofPrivilege

The effect of a privilege is to deny the court access to evidence, a portion
ofwhichmay be critical to the court's filial determination. It is not surprising
to find that there are very few statutory privileges and even fewer which affect
or assist those who participate in a pretrial .

Since the pretrial judge and the opposing party do not have the power to
compel a party to answer all questions put during a pretrial, rendering the
statutory protection against self-incrimination irrelevant,7s as far as I can
ascertain there is only one statutory privilege which facilitates the exclusion at
trial of a communication made at a pretrial conference. The Divorce Act,
section 10,79 provides that evidence of anything said or of any admission or
communication made in the course of assisting spouses to achieve a reconcili-
ation is not admissible in any legal proceedings . This section has the effect of
excluding any evidence as to what occurred during a reconciliation attempt,$°
including those made during a pretrial. It is a statutory privilege and therefore
it cannot be waived ."

The privilege is confined to divorce actions. If the action before the court
is under a provincial act, such as the British Columbia Family Relations Actsz
as in the case of Piercy v. Piercy" (where the substance of the action was
property division pursuant to the provincial statute), then the privilege does not
apply.

'4 For example, "without prejudice" settlement negotiations .
75 Cameron PackagingLtd. v. Ruddy (1983), 41 C.P.C. 154 (Ont. H.C.), aff'd (1984),

41 C.P.C . 154 (Ont. C.A.) . See also Sopinka, op. cit., footnote 9, p. 730.
76 Supra, footnote 38 .
" British Columbia : Bouck, op . cit ., footnote 30 ; Yukon: Judicature Act (Yukon),

supra, footnote 30 .
's Canada Evidence Act, supra, footnote 5, s . 5, and for actions involving the Crown

the Canadian Charter of Rights and Freedoms, Constitution Act, 1981, Part 1, s . 13 .
'v R.S.C . 1985, c. C-3 (2nd Supp .) .
$° Piercy v. Piercy, supra, footnote 45 .
si Ibid ., at p. 20 .
82 R.S.B.C. 1979, c. D-8, s. 3.
83 Supra, footnote 45 .
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Common Law

1.R. v. Gruenke

R. v. Gruenkes4providednew guidance onthe extensionofprivilege tonon-
traditional categories of confidential communication. In Gruenke the accused
was charged with first degree murder . The Crown sought to introduce
statements whichthe accused hadmade to a counsellor andto the pastor of her
church. This gave rise to the question of whether thecommon law recognized
a privilege whichexcludes this type of confidential communication.

Both Lamer C.J.C ., with the concurrence of six judges, and L'Heureux-
Dub6 J., withthe concurrence ofGonthier J., affirmed the trialjudge's decision
that the statements were admissible . L'Heureux-Dubé J. was prepared to find
that anewclass ofprivilege shouldbe added to the establishedprivileges based
on an examination ofpolicy considerations." LamerC.J.C, on the other hand,
wasnotpreparedto recognize anewblanket privilegebuthedidfindthat a case-
by-case privilege did exist for religious advisor-advisee communications.s 6

Lamer C.J.C . stated that the law in Canada recognises two categories of
privilege. The first is traditional or common lawprivilege whichhas also been
referred to as a"blanket", "primafacie", or "class" privilege.s7 This category
includes, among others, communications between solicitor and client. These
relevant communications are the subject of a prima facie presumption of
exclusion on the basis of paramount policy reasons.

To determinewhetherthereis ablanketcommonlaw privilege forreligious
communications aprincipled approach has to be used as opposed to seeking to
find a "pigeon hole" for religious communications in the traditional categories
ofprivilege in thelawof evidence." Theinquiry then, as with all other classes
ofnon-traditionalcommunications, was"essentially one ofpolicy"." Tojudge
whetherpolicy reasons supported a blanketprivilege forreligious communica-
tions Lamer C.J.C . chose as a yardstick the policy reasons underlying the
common law privilege for solicitor-client communications. He stated those
policy reasons to be:9o

Theprimafacie protection forsolicitor-client communications isbasedonthefact that
the relationship andthecommunications between solicitor-and-client are essential to
the effective operation of the legal system. Such communications are inextricably
linked with the very system which desired the disclosure ofthe communication . . .

The Chief Justice found that religious communications, though of social
importance, were not inextricably linked with the legal system. Therefore he
concluded that there was no blanket privilege for religious communications .91

11 Supra, footnote 14.
11 Ibid., at pp . 309 (S.C.R.), 704 (W.W.R.), 320 (C.C.C.) .
86 Ibid., atpp . 289-291 (S.C.R.), 689-691 (W.W.R .), 305-307 (C.C.C.) .
e' Ibid ., at pp . 286 (S.C.R.), 686 (W.W.R .), 303 (C.C.C .).
ss Ibid., at pp . 287-288 (S.C.R.), 688 (W.W.R .), 304 (C.C.C .) .
11 Ibid., at pp . 288 (S.C.R.), 688 (W.W.R.), 304 (C.C.C .).
9° Ibid., at pp . 289 (S.C.R.), 689 (W.W.R.), 305 (C.C.C .).
11 Ibid.
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The second category of privilege is case-by-case privilege9z The Chief
Justice found thatthe Wigmore criteria93 provided ageneral framework through
whichtherequirement ofascertaining thetruth couldbe balanced againstpolicy
considerations . The Wigmore criteria are: 94

(1)

(2)

(3)

(4)

The communications must originate in a confidence that they will not be
disclosed .
This element of confidentiality must be essential to the full and satisfactory
maintenance of the relation between the parties .
The relation must be one which in the opinion of the community ought to be
sedulously fostered.
The injury that would inure to the relation by the disclosure of the communica-
tions must be greater than the benefitthereby gained for the correct disposal of
litigation .

This approach was broad enough to take into account the particular
circumstances of the matter before the court, including the seriousness of the
charge and the probative value of the evidence, as well as all policy consider
ations includingthe guarantee offreedom ofreligion underthe CharterofRights
and Freedoms95 Lamer C.J.C. concluded that religious communications may
be privileged if the Wigmore criteria were satisfied in a particular case .
However, since on the facts the accused did not make the damning communi-
cation with an expectation of confidentiality, the communication failed to
satisfy the first Wigmore condition and therefore the statements were admis-
sible in evidence .

In sum, the Supreme Court re-affirmed the traditional common law privi-
leges, provided a yardstick againstwhichto measure all future claims toblanket
or "class" privilege and transformed96the Wigmore criteria ofdeterminingnew
classes ofprivilege into a testfor determining when aprivilege exists on a case-
by-case basis.

2. Blanket or Class Privilege
Given the fact that participation in the various pretrial models is often

mandatory9' and frequently acondition precedentto obtaining atrial date,9s one
might suggest that the common law isready to recognize a blanket privilege for
pretrial communications . Onemusthowever bear in mind the warning in R. v.
Gruenke99 that "highly probative and reliable evidence is not excluded from

92 Ibid., at pp . 286 (S.C.R .), 686 (W.W.R .), 303 (C.C.C.) .
93 J.H. Wigmore, Evidence in Trials at Common Law (1961), vol. 8, para. 2285 .
94 Ibid. (Emphasis in original) .
9s Supra, footnote 78, s . 12 .
96 Supra, footnote 14,atpp . 309 (S.C.R .),705 (W.W.R .),321(C.C.C.),perL'Heureux-

Dubd J.
97 Bouck, op . cit., footnote 3, r. 39(15) (case management pretrials for cases often or

more days).
98 For example, Fainstein, op . cit., footnote 3; McKeague and Voroney, op . cit.,

footnote 17, p. 207, r. 191(1) ; Watson and McGowan, op . cit., footnote 30, Practice
Direction, December 2, 1985, pp . 564-565.

99 Supra, footnote 14, at pp . 296 (S.C.R .), 694 (W.W.R.), 310 (C.C.C .) .
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scrutiny without compelling reasons" . Are there compelling reasons to protect
confidential communications made at a pretrial conference with a blanket
privilege? Thepolicy reasons are to be measured against the solicitor-client
yardstick.'°° The yardstick can be broken down into three components. First,
there must be a relationship ; second the relationship and the communication
must be necessary to the effective operation of the legal system; and third, the
communication must be inextricably linked to the legal system.

The solicitor-client relationship is special. It allows the client seekinglegal
advice or assistance to provide every detail knowing thatit will only be used to
his benefit. The privilege, which is held by the client, prevents a compellable
witness fromrevealing confidentialcommunications subjecttowell established
exceptions .'ol

Is there such a relationship in a pretrial conference? There will be three
basic participants in a pretrial; the judge, the plaintiff and his counsel, and the
defendant and his counsel . Certain features of the pretrial bear some resem
blance to the solicitor-client relationship . For example, in some jurisdictions,
the communications betweenthe participants are protected by varying degrees
ofprivilege.lo2

owever, when one considers the tripartite format generally the analogy
breaks down . Just as solicitor-client privilege is waived when adverse parties
engage the same solicitor, so too the trial court must assume thatneither party
could have expected to maintain confidentiality unless the governing provision
expressly guaranteed it . Clearly confidentiality is the root of privilege.'o3 The
revelations of adverse parties to a common pretrial judge must end the
expectation of confidence at common law. With respect to the nature of the
relationship it is fair to say that, in practice, the depth of the honesty and detail
shared by a client with his solicitor will rarely be shared among the pretrial
participants . Further, certainstatutes'°4 mayrequirethejudge (andthe opposing
party) to reportvarious facts, exempting only the offender's counsel. Overall,
therefore, the required relationship is not present and any request for a blanket
privilege must, it is submitted, fail .

Notwithstanding this conclusion, anexamination ofthe applicability ofthe
second component is instructive. Can it be said that the relationship and the
confidential communication at a pretrial conference are necessary to the
effective operation ofthe legal system? It appears that the pretrial conference
does not achieve a level of importance that could be described as essential or
fundamental. It is a relatively newprocedural tool in Canada .'°5 The various

i 00 Ibid., at pp . 288 (S.C.R.), 689 (W.W.R.), 305 (C.C.C.) .
'0' Sopinka, op . cit., footnote 9, pp . 642-645, discusses the exceptions .
101 See the discussion ofpretrial rules, supra, Part lI. Thejudge is not a compellable

witness ; see Condessa 2, supra, footnote 13, atp. 80, norwould one volunteerto testify so
as to require another judge to adjudicate her veracity or accuracy .

103 Per Lamer C.J.G . inR. v. Gruenke, supra, footnote 14, atpp. 291-292(S.C.R.), 691
(W.W.R .), 307 (C.C.C .) .

'0a See supra, footnote 29 .
101 Epp, loc . cit., footnote 2, at p. 48 .
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models were introduced to address the large backlog of cases awaiting
trial . 1°6 There is little that occurs at a pretrial conference that could not be
accomplished by ameeting betweenproperly motivated and instructed counsel.
While the pretrial conference provides a motivator and a mediator for the
disproportionately high number oflawyers who need motivation and mediator
assisted negotiation, and thereby serves a purpose in today's litigation environ-
ment, it would not be accurate to describe the conference as essential. 1o7

Having come tothis conclusion itwould be superfluousto considerthethird
component of the yardstick . Communications at a pretrial do not achieve the
same urgency as those that give rise to solicitor-client privilege, and as such it
appears that the common law will not provide a blanket privilege for pretrial
conference communications .

3 . Case-by-Case Privilege
Is the common law prepared to recognize a privilege for confidential pre-

trial communications on acase-by-case basis? LamerC.J.C. inR. v. Gruenke1Os
adopted Wigmore's criteria as the framework for this type of inquiry.10, The
facts ofPenteluk"° and Condessa 2111 may be used as a basis for this analysis .

With respect to the first Wigmore condition, the communications in both
cases did originate in a confidence that theywould notbedisclosed . Theparties,
as is the practice in Saskatchewan, were given an assurance atthe beginning of
the conference that the proceedings were confidential. 112

The second criteria, that the element of confidentiality be essential to the
relationship, is more troublesome . It can be broken into two parts: is there a
relationship,"' and is confidence essential to the full and satisfactory mainte-
nance of it?

Withrespectto the firstpartarelationship begins when thejudge is assigned
to the conference . She begins to read the pleadings and submissions which not
only impart basic information about the parties, but (in certain models) may
contain confidential comments . 11a Her office tells the parties a good deal about
the judge. Just as with a banker's or a doctor's confidence it is the first act or
meeting that crystallizes the fact of a relationship."'

The parties themselves are in at least one relationship albeit adversarial.
The pretrial rule, however, redefines the relationship . The parties expect that

106 Epp, ibid.; Poitras, loc. cit., footnote 3, at p. C.206 ; Holland, loc. cit., footnote 5,
at p. 417; J . Resnik, Managerial Judges (1982-83), 96 Harv . L. Rev. 374, at p. 417.

1m See discussion infra, the text at footnotes 126-151.
101 Supra, footnote 14, atpp . 289-290 (S.C.R .), 689-91 (W.W.R .), 305-306 (C.C.C .).
109 The four criteria are set out, supra, p. 350.
110 Supra, footnote 1.
111 Supra, footnote 13 .
112 Condessa 2, ibid., at p. 79 .
usStrass v. Goldsack (1975), 58 D.L.R . (3d) 397, at p. 422, [1975] 6W.W.R. 155, at

p. 167 (Alta . C.A.) .
114 McKeague and Voroney, op . cit., footnote 17, r. 191(3)(d) (Saskatchewan).
115Rimer v. Rimer, [1981] 2W.W.R . 323, at pp . 347-348 (Alta. Q.13 .).
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all communications are confidential. This gives riseto anewrelationship based
on the expectation of confidence. The confidence exists to encourage full and
frankdisclosurewhichwillaidin a settlementofsome orall issues . It is thisnew
relationship to whichthe second part applies.

R. v. Littlechild"s provides some guidance on the question of determining
whether confidence is essential to the full and satisfactory maintenance of the
relationship . In Littlechild it was alleged that the accused had written cheques
that he knew to be valueless. The Crown tried to use the accused's legal aid
financial eligibility statement to show his previous knowledge of the status of
his bank account. In discussing Wigmore's second criteria the court said:"'

The element of confidentiality is, moreover, essential to the operation of a scheme
forlegal aid. Whenthe State decides to assist its citizens whoarenot able topay for
their owndefence in a criminal case, it is essential that the approach to the official
assigned to that duty not be hampered by fear ofexposure to some other action . To
obtain counsel, an accused person must deal with the person assigned. If he is
hampered in this approach by fear. of the result of disclosure the legal aid system
cannot function or will do so only imperfectly.

Thejudges in both Penteluk"s and Condessa 2119 felt confidentiality was
essentialto theoperationofpretrials. Further, ifthe state, through its delegation
ofpower to judicial rules committees, 120 decides to assist in dispute resolution
underapromise ofconfidence the promise mustbe respected. To obtain access
to a civil court aparty must attend a pretrial in the majority of cases121 andhe
must deal with the judge assigned.122 If the litigant is hampered by afear that
some of his comments may be used against him the pretrial system will not
function properly. Therefore the element of confidentiality is essential to the
full and satisfactory maintenance of the tripartite pretrial relationship .123

It is the third Wigmore condition, that in the opinion ofthecommunity the
relationship should be seriously fostered, that appears to be unattainable .
Pretrial conferences and the relationships arising from them are a judicial
creation. The merits of the conference have not been fully explored by the
legislaturenorhas itwithstoodthe testoftime (thoughclearlythe trendindicates
anincreased use ofbothtraditional124 and case management pretrialS125). Unless
the reasons for holding pretrials are weighty and the mechanism is proven

116. (1979),108 D.L.R . (3d) 340, atp. 345,[1980] 1W.W.R . 742, atp.748 (Alta. C.A .) .
117 Ibid.
118 Supra, footnote 1, atp. 187 (Q.B .) .
119 Supra, footnote 13, at p. 79 .
120 Saskatchewan Evidence Act, supra, footnote 44, s. 55 .
121 Epp, loc. cit., footnote 2, atp. 54; see also Murchv. Murch (1981), 24 R.F.L. (2d)

1 (Ont . H.C.), and supra, footnotes 97, 98 .
122 Some judges use heavy persuasion to get participants to reveal confidential

information; see Epp. ibid., at p. 61 ; T. Church Jr, Justice Delayed (1978), p. 76, n. 17 .
123 As we will see the other sources ofprivilege do not provide adequate protection .
124 Epp, loc. cit., footnote 2, at pp . 47 et seq.
125 For example, British Columbia Rule 39(15) requires the parties to file an agreed

case management program if the trial day requirement is ten or more ; see Bouck, op . cit.,
footnote 3, p. 200.
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effective the pretrial conference and its inherent relationship need not be
diligently fostered.

The reasons given in favour of pretrials are numerous and well docu-
mented .11 It is said that a traditional pretrial hones the issues, forces counsel to
prepare and facilitates ameeting to discuss settlement," thereby increasing the
number of cases that settle and greatly increasing the efficiency of the whole
judicial system. its Case management conferences arejustified onthe basis that
they decrease delay, increase dispositions and reduce litigation costs, 119 espe-
cially incomplex litigation."' Further, manypretrial models allow the client to
hear the views of ajudge, to participate in the problem-solving process and to
have his day in court, 131 while it enables the judge to balance differences in
power (resources, skills, risk aversion) between the parties . 132

Though spaceprecludes a full review ofthis complex subject it appears that
the criticisms of pretrial conferences, which are also well documented, 113

significantly outweigh the justifications given for their use . Some of these
include the fact that pretrials consume judicial time, the most expensive
resource in the court system . 134 They certainly reduce the number oftrial days
available . The vast amount ofjudicial preparation now required may cause
frustration among the Bench, and in some cases it may lead to embarrassing
conduct if the parties do not settle many, if not all of the issues."'

There is danger in the fact that pretrials are conducted behind closed doors,
off the record and, for the most part, beyond appellate review . There are no
evidentiary rules to protect the most influential participant, the judge, from
extraneous and unreliable information,"' and the relationship may be tarnished
by the fact that the judge may exacerbate the power differences rather than
balance them."' The temptationto continue to push the weaker orless prepared
party, rather than the party that should be retreating, may be irresistible .
Certainlyjudicialcasemanagement appears"toelevate speed over deliberation,
impartiality, and fairness" . 138

126 Epp loc. cit., footnote 2, at pp. 64 et seq .
121 Ibid., at p . 64 .
128 R .J . Aldisert, A Metropolitan Court Conquers Its Backlog (1968), 51 Judicature

247, at pp. 251-252 .
129 Resnik, loc . cit., footnote 106, at p . 417 .
130 Holland, loc . cit., footnote 5, at p. 429 .
131 W.K. Thomas, The Story of Pre-trial in the Common Pleas Court of Cuyahoga

County (1956), 7 W. Res. L . Rev . 368, at p . 381 .
132 O.M. Fiss, Against Settlement (1983-84), 93 Yale L.J. 1073, at p . 1077 .
133 Epp, loc . cit., footnote 2, at pp . 66 et seq.
134 Resnik, loc. cit., footnote 106, at p. 425 .
131 Church, op . cit ., footnote 122 .
131 Resnik, loc. cit. footnote 106, at p . 408 .
131 L.J. Tomquist, The Active Judge in Pretrial Settlement : Inherent Authority Gone

Awry (1989), 25 Williamette L . Rev. 743, at p . 753 .
131 Resnik, loc. cit., footnote 106, at p . 425 .
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The pretrial and its relationship often take the decision out of the trial
court's hands, and the public's eyes . As a result, the court does not have the
opportunity to declarerights, defineminimumstandards ofacceptable conduct,
and change or give substance to bare bones law. The court is denied its
opportunity to testtheresult forfairness . 139 Withoutthe case beingheard inopen
court the offender and the offence are not exposed to publicity, other potential
offenders are not warned, and a catalyst for reform is gone .14o potential
precedent is lost, disputedground mustbe wonover andover again, predictabil-
ity and consistency are sacrificed141 and third party rights may be forgotten.

The pretrial with its mediated style fuels the trend to mediated bargain-
ing.142 Oftenlawyers fail eventodiscuss theadmission offacts, letalone broach
the subject of settlement before a pretrial . 143

Even though some commentators and researchers argue that pretrial
conferences increase the percentage of cases that settle,144 there is significant
evidence to the contrary . Rosenburg, in examining pretrials that were not
settlement-oriented, found that there was no evidence to suggest that pretrial
conferences increased the percentage of cases that settle .145 Church studied
settlement-oriented pretrials and came to the same conclusion." The final
results of an Ontario study on this point concluded that the use of the pretrial
conferences increased therate ofdisposition by settlementbyapproximately ten
per cent''' (certainly adramatic drop from the widely quoted interim result of
twenty-five per cent 148) . However, another interpretation of the Ontario data
suggests that "the range of overall effect in terms of additional cases settled .. .
isonly zero point eighty-five to one point seven percent [Sic]" . 149 Theempirical

139 Fiss, loc. cit., footnote 132, at pp . 1073-1085.
11M. Galanter, The DayAfter the Litigation Explosion (1986-87),46 Md. L. Rev. 3,

at pp . 32-34.
141 R.M.J. Werbicki,The Pretrial Conference in the Supreme CourtofOntario (1981),

59 Can. Bar Rev. 485, at p. 501.
142M. Galanter, The Emergence ofthe Judge as a Mediator in Civil Cases (1985-86),

69 Judicature 257, at p. 262.
11 E.J . Spencer, Congestion in the Courts, Trial and Error, The British Columbia

Experience, in Annual Meeting Papers of the Canadian Bar Association 1989 (1989),
0.1 .01, at p. C.1 .05. In an attemptto correct this pattern the Saskatchewan added subrule
191(2)(a)which provides that a joint request for a pretrial conference must contain a
confirmation that settlement efforts have been made; see McKeagueand Voroney, op . cit.,
footnote 17 .

144 Holland, loc. cit., footnote 5, at p. 417.
145 M. Rosenberg, The Pretrial Conference and Effective Justice (1964), p. 118.
146 Church, op . cit., footnote 122, p. 75 .
147 G.D. Watson, Judicial Mediation: The Results of a Controlled Experiment in the

Use of Settlement-Oriented Pre-trial Conferences (delivered at the annual meeting ofthe
Lawand SocietyAssociation, Boston, June 7-10,1984) (unpublished), quotedinHolland,
loc. cit., footnote 5, at p. 417, n. 2.

141M. Stevenson, G.D . WatsonandE. Weissman, The ImpactofPretrial Conferences:
An Interim Reportonthe Ontario PretrialConference Experiment (1977),15 OsgoodeHall
L.J. 591, at p. 601.

141 Werbicki, loc. cit., footnote 141, at p. 508.
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evidence also challenges the claims that the allocation ofjudicial resources to
settlement discussions speeds case disposition"° and saves judicial time."'

It appears that, on balance, the reasons for conducting pretrial conferences
and the way that they are conducted lead to the conclusion that the conference
and its inherent relationship need not be diligently fostered . Having found that
the pretrial and its relationships are not worthyofbeing diligentlyfostered there
is little reason to consider the fourthWigmore condition in anydepth. '52 Suffice
it to say that if the relationship is not worthy of being diligently fostered any
injury to it by disclosure of confidential communications would be of less
consequence than the benefit gained by correct disposition of the litigation . '53

It is suggested therefore that the common law would not recognize a
privilege for the confidential pretrial communications . Withthe defect appear-
ing at the third criteria of Wigmore, the conclusion that confidential pretrial
communications are notprotectedby a case-by-case privilege arguably will be
the same in every case .

4 . Settlement Discussions
The common law's protection for "withoutprejudice" communications for

the purpose of settlement does provide some protection for pretrial communi-
cations, though the protection is far from ideal in any context . 154

	

This
exclusionary rule of evidence is designed to keep offers of settlement on any
issue confidential, thereby preventing a party from using them to attack a cause
of action, or prove liability or damages . ' 55 It is firmly settled, however, that if
without prejudice discussions conclude in a settlement which is subsequently
denied or repudiated, any privilege originally attached to the communications
ceases to exist and the communications can be used to prove the agreement . 151

A narrow extension to this privilegehas emerged in matrimonial cases over
the last halfcenturyjustified by the principle that the law favours settlement of

"o Church, op . cit., footnote 122, p . 33 . See also S . Flanders, Case Managementand
CourtManagementinUnited States District Courts (1977), pp . 37-39; J.A . Wall Jr. andL.F.
Schiller, Judicial Involvement in Pre-Trial Settlement: A Judge is not a Bump on a Log
(1982), 6 Am. J. Trial Advoc. 27, at p. 37 .

's' Flanders, ibid.,p . 37 : "Judicial participation in settlementproduces mixed results .
A limited role may be valuable, but data suggest that a large expenditure ofjudicial time
is fruitless ."

's2A privilege is recognized only whenall four conditions are present ; seeWigmore,
op. cit., footnote 93, para. 2285 .

"s Onlyif it was conceded thatthe interest inthe properoperation ofauseful procedure
for preparing a case for trial and canvassing settlement was as important as the interest in
finding the truth, does one come to the point where equity, based on the court's assertion
or indicationthat the communications were privileged, would tip thebalance in favour of
privilege; see Spence J. inSlavutych v .Baker, supra, footnote 11, at pp . 261(S.C.R .), 229
(D.L.R .), 626 (W.W.R .) .

isa See P.M. Perell, The Problem ofWithout Prejudice (1992), 71 Can. BarRev . 223 .
iss Sopinka, op . cit ., footnote 9, p. 728 .
iss Cameron Packaging Ltd. v . Ruddy, supra, footnote 75 . See Sopinka, op . cit.,

footnote 9, p. 730.
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disputes . Basedon aline ofEnglish157 andCanadian cases,158 communications
made by spouses to a third partywho is acting as amediator or conciliator in a
marital dispute are privileged if the discussions were carried out on awithout
prejudice basis. Though the privilege in section 10 of the Divorce Acti59

replaces these authorities when the criteria of theActare metthey still remain
relevant to many third party assisted settlement negotiations .110

It is a small step from mediation privilege to a privilege for settlement
discussions heldin thepresence ofajudge at a pretrial inlightofTheodoropoulas
v. Theodoropoulas.161 Inthat case a privilege was extended to the parties even
though the communications were overheard by athird party.ibz Begg v. East
Hants"'lends some authority to thepropositionthatbonafide withoutprejudice
settlement discussions in the presence of a pretrial judge are protected by
privilege.

If the privilege questions in Penteluki64 andCondessa 21 65 hadbeen decided
strictly on the basis of without prejudice communication privilege the results
would differ from those which were actually reached under the Saskatchewan
Rules. - In both cases the court could have considered the communications made
during the pretrial to determine if there was a settlement on any or all the issues
in accordance with the exception towithoutprejudicecommunicationprivilege.166

This approach has merit. The exception from privilege for a specific
purpose often will allow justice to be done . This is especially true in Penteluk
given that the result of the trial on the merits went as far as aleave application
at the Supreme Court.167

With respect to the other confidential communications at a pretrial this
privilege excludes all communications made by anyparticipant (including the
judge) which contain admissions or overtures whichpropose settlement of an
issue. Theprivilege does not prevent the use of non-confidential communica-
tions, irrelevant communications nor does it protect a communication when
thereis a duty to report. However it still remains to be seenwhether statements,

15'McTaggartv.McTaggart, [1949] P. 94,[194812 AllE.R . 754(C.A .);Molev.Mole,
[1951] P. 21, [195012 AllE.R. 328 (C.A .) ; Henley v. Henley, [1955] P. 202, [1955] 1 All
E.R. 590n (P.D.A.) ; Theodoropoulas v. Theodoropoulas, [1964] P.311, [1963] 2 All E.R.
772 (Assizes).

lss Dembie v. Dembie (1963), 21 R.F.L . 46 (Ont. H.C .); G. v. G., [1964] 1 O.R . 361
(H.C.) ; Conkwrightv. Conkwright (1970),14D.L.R . (3d) 168 (Ont . H.C .);Porter v.Porter
(1983), 40 O.R . (2d) 417, 32 R.F.L . (2d) 412 (Ont . Fam. CQ.

159 Supra, footnote 79 .
110 Sinclair v. Roy (1985), 20 D.L.R . (4th) 748, at pp. 753-754, (1985), 65 B.C.L.R.

219, at pp. 224-225, 47 R.F.L . (2d) 15, at p. 21 (B.C.S.C.) .
161 Supra, footnote 157.
16z Ibid., at pp . 313 (P.), 774 (All E.R.) .
"s Supra, footnote 38, at p. 233 (T.D .) .
164 Supra, footnote 1.
165 Supra, footnote 13 .
166CameronPackagingLtd. v. Ruddy, supra, footnote 75 . See also Sopinka, op. cit.,

footnote 9, p. 730.
"I Supra, footnote 15 .
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though privileged as between the parties, are protectedfrom use by strangers to
the litigation .

Clearly there are many gaps in the protection offered by the sources of
common law privilege that have been examined to this point . A portion ofthat
gap is filled by the equitable rules of breach of confidence which stand as a
complement to the law of privilege .

5 . Equitable Rules ofBreach ofConfidence
The equitable rules ofbreach ofconfidence, as expounded in the Supreme

Court of Canada's decision inSlavutych v. Baker,"' will provide protection for
certain confidential pretrial communications in certain circumstances. In this
case Professor Slavutych was askedin 1970 by his departmenthead to complete
a tenure assessment sheet regarding a colleague. The form was labelled
confidential . The reportwas eventuallyusedas evidence to show thatSlavutych
was unfit to continue as a member of staff. The Supreme Court of Canada
decided the report could notbe used against Slavutych. In hisjudgment for the
court Spence J . took two different approaches. The first approach, which is
properly categorized as obiter dicta, 169 examined the problem from an
"evidentiary" perspective, and decided that the report was not admissible in
evidence . The second approach attacked the problem from the "equitable"
perspective . Spence J . held that no discipline charges could be based on the
report because it was used in breach of a confidence.

As Peter Sims"° explains "the equitable approach is based on the principle
ofequity that a person who requests and receives a confidential communication
from another may not make use of the communication without the giver's
consent" . This equitable principle, which canhave the effect ofaprivilege, can
be stated as follows : communicationsrequested andresponded to in confidence
cannot be used by the requester against the responder.

The elements ofthe operation inthe equitable rules ofbreachofconfidence
are stated in Coco v. A.N . Clarke (Engineers) Ltd. 171 First, the circumstances
must show an obligation of confidence between the parties . Second, the
information must contain the requisite quality of confidence . Third, the
information must be used without authorization to the communicating parry's
detriment . To this inventory must be added the point that the contents of the
communication must be made in good faith or without malice .' 7a Potentially a
communication at a pretrial conference could satisfy these criteria.

168 Supra, footnote 11 .
169 KilleenW.S.C. in Pryslak v. Anderson (1987), 57 O.R. (2d) 788, at p . 792, 15

C.P.C. (2d) 79, at p . 84 (Ont. H.C .) .
17° P. Sim, Privilege and Confidentiality : The Impact of Slavutych v . Baker on the

Canadian Law ofEvidence (1984-85), 5 Adv . Q. 357, at p . 359.
171 [19681 F.S.R . 415, [19691 R.P.C. 41, at pp . 47-48 (Ch.D .), foll'd in International

CoronaResourcesLtd. v.LACMinerals Ltd., [198912 S.C.R. 574, atpp. 635-636,(1989),
61 D.L.R. (4th) 14, atp . 20.

In Slavutych v. Baker, supra, footnote 11, at pp. 264 (S.C.R .), 231 (D.L.R.), 630
(W.W.R.).
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John Judgel'3 notes that the equitable doctrine includes adefence: "Simply
stated, the defence provides that aconfidence may be broken if there is a just
cause or excuse [in the public interest] for so doing." Lord DenningM.R . said :
"The exception should extend to crimes, frauds, and misdeeds, both those
actuallycommitted as wellasthoseincontemplation,provided always - and this
in essential - that the disclosure is justified in the public interest ."174 Ungoed-
Thomas J., in Beloffv. Pressdram Ltd.'175 added:

The defence ofpublic interest clearly covers and, in the authorities does not extend
beyond, disclosure . . .justifiedinthepublic interest, ofmatters carried out orcontem-
plated, in breachofthe country's security,orin breach ofthe law . .. includingmatters
medically dangerous to the public; and doubtless other misdeeds of similar gravity .

The terms "misdeeds" has been givenavery liberal interpretation greatly
enhancing the importance of the defence and narrowing the scope of the
protection offered by the doctrine .176 Judge suggests thatthis liberal trendmay
lead the courts to "justify disclosure on the basis of a public interest in the
administration ofjustice and the judicial search for truth" . 177

IfJudge's projection is accurate then the protection available is negligible .
Even if one assumes that his projection is too bleak171 and that Woodward v.
Hutchins179 represents the high watermark of disclosure the doctrine's scope is
still so restricted that this contributionto theprotection of confidential commu-
nications is limited.

Theprotection is further complicatedby the presence of the pretrialjudge.
Given thathispresence doesnot endthe confidence,1$°he stillmaybetheperson
who asks the question . Unless the judge is deemed to be the adverse party's
agent in asking the question, and such aproposition does not fitwell within the
judicial function, the answer to that question is left unprotected. Thejudge is
not the party likely to use the information to the responder's detriment.

Other collateral problems arise, one of the most important being that this
doctrine does not prevent the court from ordering disclosure of confidential
communications at the behest of astranger to the litigation. Privilege, on the
other hand, protects it from strangers and third parties alike."'

"3 John A.M. Judge, Confidentiality: Evidentiary and Procedural Developments, in
Eric Gertner (ed.), Studies in Civil Procedure (1979), p. 126, at p. 144.

11 InitialServices,Ltd. v.Putterill, [1968] 1Q.13 . 396, atp.405, [1967] 3 AllE.R.145,
at p. 148 (C.A.) (where the plaintiff's former employee provided evidence to a newspaper
which showed the plaintiff was involved in an illegal price fixing scheme).

175 [1973] 1 AllE.R. 241, at p. 260 (Ch. D.).
176 See Woodward v. Hutchins, [1977] 1 W.L.R. 760, [1977] 2 AllE.R . 751, (C.A.)

(wherethe court ruledthat aformertalent manageractedproperly in disclosing facts which
showed that the entertainers' public images were unduly high).

"' Op. Cit., footnote 173, p. 160.
"a The decisions inStephensv.Avery, [1988] 2AllE.R . 477,2W.L.R. 1280(Ch. D.),

and Ott v. Fleishman, [198315 W.W.R. 721 (B.C.S.C.), are more moderate .
179 Supra, footnote 176.
110 See the discussion in the text supra, at footnote 163.
111 Sim, loc. cit., footnote 170, at p. 360.
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The practical effect of this doctrine is that it will be of limited use in
protecting confidential communications at a pretrial conference . It does not
protect any communication that was not made in confidence. It appears that
information, whether relevant or not, volunteered rather than given in response
to the adverse party's question wouldnotbe protected . Further answers given
in response to ajudge's question are not protected nor is any information if its
disclosure protects the public interest.

Ifthe issues ofthe Penteluk182 and Condessa 2 183 cases were decided on the
basis of the equitable rules ofbreach of confidence, again the results would be
different . In both cases the court wouldhave had to consider file details of the
communications (both questions and answers) to determine if there was a
settlement on any or all of the issues or whether an apparent agreement was
subject to confidence, and therefore not available to be used against the replier.

6. Discretion
The final potential source ofprotection for confidential pretrial communi-

cations is found in the judiciary's common law discretion to exclude relevant
confidential communications . However this potential maynot be realized for
two reasons. First, the doctrine in its glory period was directed at protecting a
witness who refuses to answer on the ground that he would thereby breach a
confidence he undertook to protect,"' and therefore it does not address the
situation where one party wants to reveal a confidence he gained in a pretrial .

Second, the discretion that did exist and which arguably might have been
expandedto address this pointwas dramatically reducedby the Supreme Court
ofCanada inR. v . Wray"5 and the House of Lords in D. v. National Societyfor
thePrevention ofCruelty toChildren. 186 Judges do not have ageneral discretion
to exclude probative and relevant evidence, though they have a discretion with
regard to whetherthey will impose apenalty on a witness whorefuses to breach
a confidence by answering.181

IV. Draft Rule
To have a successful pretrial conference the parties must be free to engage in
frank discussions. To foster such discussions the court should be in position to
assure the partiesthat their discussions ofrelevanttopics will be privileged. The
interests ofjustice, however, require that the privilege be subject to some well
defined exceptions .

182 Supra, footnote 1 .
'es Supra, footnote 13 .
'

	

A.G . v. Mulholland, [1963] 2 Q.B . 477, [1963] 1 All E.R. 420 (C.A .); A.G. v.
Clough, [1963] 1 Q.B . 773, [1963] 1 All E.R . 420 (C.A.) .

ias [1971] S.C.R. 272, (1970), 11 D.L.R. (3d) 673.
186 [19781 A.C. 171, [197711 All E.R. 589 (H.L .) .
'$'D. v. National Societyfor thePrevention ofCruelty to Children, ibid., at pp . 239

(A.C .), 613 (All E.R.) . See alsoRef. re LegislativePrivilege (1978), 83 D.L.R. (3d) 161,
18 O.R. (2d) 529 (Ont . C.A.), atpp. 173 (D.L.R.), 541 (O.R .), per Lacourciere J.A ., 175
(D.L.R .), 543 (O.R .), per Wheatherston J.A .
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Some ofthe rules examined earlier address the issues ofprivilege . Except-
ing Saskatchewan, which errs in taking the protection to extremes, for the most
part the protection offered is inadequate . One half of the civiljurisdictions do
notaddress the issue atall. Anyprotectionforpretrialcommunicationsmust be
found in statute or common law. The common law as expressed in R. v.
Gruenkelas does not recognize a blanket privilege for pretrial communications
nordoes itappearreadyto recognize acase-by-caseprivilege . Evenifthecourts
were prepared to extend a privilege on a case-by-case basis it would be
inadequate. The parties wouldnever know when the privilege would attach,
thereby thwarting the long term policy goals.1s9 Though the protection found
in some specific statutes, as well as the protection recognized in settlement
discussions and breach of confidence, add somewhat to the protection, large
gaps remain in the protection offered to confidential pretrial communications .
Therefore amendment ofthe various pretrial rules appears to be the logical next
step .190

Fortunately the question of the implementation of privilege for various
communications had been explored recently in many contexts. In addition to
the rules already discussed, guidance may be obtained from the Federal Rules
of Evidence of the United States,191 the Alternate Methods ofDispute Resolu-
tion Act of Texas192 and the Netherlands draft bill on journalistic privilege . 193

With these sources in mind it is time to begin a detailed discussion of a
provision for Canadian jurisdictions that do not have a subrule on this point.
Further, thosejurisdictions whoalready have provisions onpointwouldbe well
advised to consider amendments so that an appropriate level of protection is
achieved . Though I cannot claim the skill of a draftsman the following draft
subrules and comments are offered for discussion purposes .

Subrule %

1 .

	

Ajudge who conducts a pretrial conference shall not preside at the trial unless all
parties consent in writing . This subrule shall not prevent or disqualify the trial
judge from holding trial meetings (subsequent to the pretrial conference), before
or during the trial, to consider any matter that may assist in the just, most
expeditious, or least expensive disposition ofthe proceeding.

1as Supra, footnote 14 .
1a9 per L'Heureux-Dubé J., ibid., at pp . 310-311 (S.C.R.), 705 (W.W.R .), 321

(C.C.C.) .
1911 It is assumed that each province's Rules Committee has been granted the

jurisdiction to enactrules whichcanalterthe substantivelaw. Forexample, seethe Courts
ofJustice Act, R.S.O . 1990, c.43, s . 66(2), or the Queen's Bench Act, R.S.S . 1978, c. Q-
1, s . 89, and Saskatchewan Evidence Act, supra, footnote 44, s . 55 .

191 Fed. R. Evid. 408.
192 Tex. Civ. Prac . Rem. Code Ann. Sec. 154.073 (Vernon supp . 1990).
193 Mediaforum Bijlage(2) 1991, quoted in W.F. Korthals Altes, The Journalistic

Privilege : ADutch Proposal for Legislation (Spring 1992), Public Law 73, p. 90.
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Comments
This is Saskatchewan subrule 191(13).' 91 The presumption is that the

pretrialjudge will not preside at the trial. Theappearance of a possibility that
the actionmaybeprejudged orthatinadmissible informationmaybe considered
renders this practice unacceptable .l9s In certain cases the parties may wish the
pretrial judge to preside at trial. For example, ifno serious settlement negotia-
tionstookplaceinthejudge'spresence and she is uniquely qualified in thatarea
of law, or the litigation is complex and the pretrial provided important back-
ground information, the parties may wish her to preside. The rule also allows
the trialjudge to hold amanagement style conference before or during the trial .
Acommon usage of this power is the organization of the logistics of ajury trial
in the days before it begins .

Subrule Y
2.

	

Except as provided in subsections (2), (3) and (4) herein all communications and
records made or produced in the course of the pretrial conference relating to the
subject matter ofthe action are privileged and shall notbe admitted as evidence in
this or any other proceedings .

Comments
Thechoice ofthe word "communication" is significant . Used by both the

Divorce Act"' and Saskatchewan Rule 191(15)' 97 it conveys a wider protection
than the term "statement" or "discussion". There is no logical reason to offer
protection for only a portion of the methods of communicating. The addition
ofthe term"records"addresses the following concerns . Allnotes created by the
litigant to either chart the progress of the negotiations or the strengths or
weaknessesofhis own case, orthatofhis opponent, would beprotected . As well
all draft agreements and final agreements, though not executed, would be
protected. Finally, in an early article I suggested that pretrial conferences
should be tape recorded . 191 "Records" would encompass any such recording .

The use of the phrase "in the course" widens the window of time to cover
submissions and proposals that might be contained in the pretrial briefs which
are required by some jurisdictions . 119

191McKeague and Voroney, op. cit., footnote 17.
19sWerbicki, loc. cit., footnote 141, at p. 498. See also Sandboe v. Coseka Resources

Ltd., supra, footnote 6.
196 Supra, footnote 79, s . 10 .
197McKeague and Voroney, op . cit., footnote 17.
198 Epp, loc. cit., footnote 2, at p. 79. The technology is readily available . The

recording would be the best evidence ofthe discussions leading up to any agreement and
the agreement itself. If there is any undue influence, fraud or mistake, then the evidence
is readily available. The recording would be the property ofthe parties .

199McKeague and Voroney, op . cit., footnote 17, r. 191(3) (Saskatchewan) ; Chief
JusticeW.D. Parker, PracticeDirection,June 6, 1988, inJ.J. Carthy etal ., Ontario Annual
Practice 1990-91 (1990), p. 317; Fainstein, op . cit ., footnote 3, r . 50.01(3) (Manitoba) ;
Rules of Court P.E.I ., op . cit., footnote 30, r . 50.01(3) .
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The phrase "any other proceeding" extends to protection beyond the trial
of the action which gave rise to the pretrial. The protection of relevant
communications must be assured to ensure full and frank discussions, subject
to the limits in subsections (2), (3) and (4).

Adocument that is otherwise privileged maybe an important factor in the
opposing party's decision regarding settlement. To promote settlement that
document should be produced . To facilitate its production in the pretrial the
originalprivilegewhich arguably is lostuponits producion°°is replacedby the
limited pretrial privilege.

y implication pretrials should be held in camera . (Even though the
communications are deemed to be privileged, and therefore the usual element
of confidentiality is not strictly required, full and frank discussions are more
readily forthcoming in private meetings .

Since any privilege mayinhibit the court in its attempt to ascertainthe truth
the privilege suggested for pretrial communications must be as narrow as
practicable . Therefore the privilegeinthisrule should be limited to the "subject
matter of the action" . The pretrial's need for full and frank discussions is
satisfied by discussions ofrelevanttopics . Otherpieces oftruth communicated
at a pretrial should be available as evidence in any proceeding .

2.

	

Any communication made in the course of the pretrial conference which is
discoverable or otherwise lawfully obtainable is admissible as evidence .

Comments
In giving his reasons in Slavutych v. Baker2°' Spence I adopted the

statement of Roxburgh I in Terrapin Ltd. v. Builder's Supply Co. (Hayes)
htd.2o2 which states :

As I understand it, the essence ofthis branchofthe law, whatever the originof it may
be, is that a person who has obtained information in confidence is not allowed to use
it as springboard for activities detrimental to the person whomade the confidential
communication, and springboard it remains even when all the features have been
published or can be ascertained by actual inspection by any member of the public.
Arguably Spence J. adoptedmore than hemayhave intendedbyquotingthe

springboard doctrine .201 According to the English Law Commission2~ the
doctrine is limited to trade secrets. Ifthe springboard doctrine is widely applied
"the imparting of one item of confidential information could taint a large
amount of otherwise admissible evidence"?°s

This provisionwill counteract any suggestion thatthe springboard doctrine
unwittingly adopted by Spence J. acts to taint any piece ofevidence discussed
at a pretrial. Though the pretrial is not an examination for discovery any

200 Sopinka, op. cit., footnote 9, p. 669.
11 Supra, footnote 11, at pp . 262 (S.C.R .), 230 (D.L.R .), 627 (W.W.R.) .
202 [19601 R.P.C . 128, atp. 130 (Ch. D.) .
Zos Judge, op . cit., footnote 173, p. 156.
204Working Paper No . 58, Breach ofConfidence (1974), p. 21 .
205 Judge, op . cit., footnote 173, p. 156.
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evidence properly discoverable which is acquired at the conference should be
admissible206

3.

	

Communications or records made in the course of pretrial conference are not
excluded from evidence by reason ofsubrule (1) if they are tendered to prove:
(a) a breach of, or compliance with, an obligation other than one upon which the
action is based;
(b) an agreement on one or more of the issues;
(c) fraud, mistake, bias, duress or infringement of third party rights .

Comments

The privilege which was initially defined quite widely in subsection (1) is
narrowed to address various concerns . Just as solicitor-client privilege has its
limits so toomust pretrial communication privilege. Ifalitigant alleges thathis
lawyer breachedher contractual or tortduty tohim by heractions at thepretrial,
pretrial communications should be available to prove or defend the allegation
just as they should be if a lawyer is suing her client forfees earned in the course
ofa pretrial . Further, if one party fails in his duty to bargain in good faith orto
keep the peace the otherwise protected communication would be exempted .
And of course if the judge oversteps the bounds of good conduct the evidence
would be available to pursue appropriate remedies."'

At common law one of the important exceptions to without prejudice
settlementdiscussion privilege is the right to call evidence ofthe discussions to
prove that a settlement was reached.2°$ There is no point in having a pretrial
unless any agreements made bind the parties . Some rules provide the mecha-
nism of a pretrial closing memorandum' but that approach is unnecessarily
narrow.

It appears reasonable to include amongst the exceptions the main defences
to an allegation of an agreement . Parties reaching agreements in a pretrial are
no less susceptible to fraud, mistake or duress .

Withpretrials being held behind closed doors and beyond appellate review
the protectionofthird partyrights is verydifficult. These rights may encompass
a variety of concerns from access to money to personal liberty . It is not
inconceivable thataperson's freedom maybe restricted or denied under apenal
provision oramental health statute, while evidence wrongfullywithheld comes
to light and is in fact relevant in another proceeding, like an action in tortious
battery, for example . This evidence, though relevant (and thus prima facie
privileged) in the current action must not be excluded in the current or related
proceedings .

za For example, the date that a personal injury plaintiff will start his new job.
z°' Epp, loc. cit., footnote 2, at p. 76.
2°s Cameron Packaging Ltd., v . Ruddy, supra, footnote 75 ; see also Sopinka, op . cit.,

footnote 9, p. 730.
z°' For example, McKeague and Voroney, op . cit., footnote 17, r. 191(14)

(Saskatchewan) ; Watson and McGowan, op. cit., footnote 30, r. 50.02 (Ontario).
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4.

	

Ifthis section conflicts with other legal requirements for disclosure ofcommu-
nications or records the issue of the paramountcy of the conflicting provisions
should be determined in camera, and the court may determine whether the
communication or records warrant a protective order or whether the communi-
cations or records should be subject to disclosure .

Comments

If there is a conflicting provision which does not have the support of a
paramountcy clause thematter ofdisclosure shouldbe determined in private. If
the discussions are to be protected it is senseless to debate them in open court.

Conclusion

It is the function of acourt to ascertain the truth. To accomplish this goal the
court needs to consider all relevant evidence . However, for policy reasons,
some evidence found in various communications are kept from the court.

In pretrial conferences parties are encouraged by the court to engage in
frank discussions. Thosecommunications often contain very probative infor-
mation. Yet in some provinces that evidence is excluded by a rule based
privilege, while in other provinces, aprivilege exists only in certain situations .
Statute andcommon law supplementthe protection offered by certain rules of
court. However, the protection is less than ideal. In some provinces situations
whichappear to deserve the protection of a basic privilege are leftunprotected.

Irrespective of the source, pretrial conference privilege.should not be "the
judicial equivalentofacosmicblackhole".z'° The desirefor truth outweighs an
absolute privilege. Thereforeabalance must be struck. Relevant confidential
communications should be protectedby aprivilege in the original action and all
subsequent proceedings. However, because pretrials are held behind closed
doors and are equally susceptible to the problem associated with negotiations
in any environment, exemptions to the privilege must be incorporated into any
statutoryprovision. Throughfurther discussions and revision it is hoped thatan
appropriate balance canbe struck in the privilege given to pretrial conference
communications .

uo 1VIcLeod J. in Penteluk, supra, footnote 1, at p. 187 (Q.B .).
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