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ADMINISTRATIVE LAW-COLLEGES AND UNIVERSITIES-DENIAL OF TENURE-JUDICIAL REVIEW .-During the last decade, the courts have heard
many cases concerning tenure of university professors . 1 For the most part,
judicial review of tenure denials has been frustrating for aggrieved faculty
members .' This allegation may again be made following a recent decision
of the Ontario Court of Appeal, Paine v. The University of Torortto3 where
the professor lost the appeal of his tenure denial . However, new ground has
been claimed with respect to judicial review of tenure decisions.
Professor Paine was appointed a special lecturer in the Department of
Fine Arts in 1967 and was promoted to Assistant Professor in 1972 . He held
a tenure-stream appointment and thus was eligible for consideration for
tenure on the basis of criteria set out in the regulations of the university . At
the University of Toronto, tenure is defined as the holding of a continuing
Re Elliott and Governors of Universily ofAlberta (1973), 37 D.L .R . (3d) 197 (Alta
S .C ., T.J .) ; Re Slavuroch and Board of'Governors of the University of Alberta (1973), 41
D.L .R . (3d) 71 (Alta S .C ., App . Div.) ; Slavutych v . Baker (1975), 55 D.L .R . (3d) 224
(S .C .C .) ; Dombrowski v. Board of Governors of Dalhousie University (1974), 55 D.L .R .
(3d) 268 (N .S .S .C ., T.D .) ; (1976), 79 D.L .R . (3d) 355 (N .S .S .C ., App. Div.) ; Re Vanek
andGovernors ofthe University ofAlberta, [197413 W.W .R. 167 (Alta S .C. , T.D .), aff'd
(1975), 57 D.L .R. (3d) 595, [197515 W.W .R . 429 (A .D .) . McWhirterv . Governors of the
University ofAlberta (1975), 63 D .L .R . (3d) 684 (Alta S .C ., T .D .); Ayre v. University of
Manitoba (1976) . 65 D.L .R . (3d) 747 (Man . C.A . ) ; Re Brendon and Board of Governors,
University of Western Ontario (1977), 81 D.L .R . (3d) 260 (Ont . D.C .J .) ; McWhirter v.
Governors of the University ofAlberta (No . 2) (1977), 103 D.L .R . (3d) 255 (A1taC .A . ); Re
Association ofProfessors of the University of Ottawa and the University of Ottawa (1979),
84 D.L.R . (3d) 576 (Ont . H .C .J . ., Div. CO ; Re University of Guelph and Canadian
Association of University Teachers (1980), 112 D.L .R . (3d) 692 (Ont . H .C .) ; Re Hudson
and Board of Governors of University of Saskatchewan (1981), 9 A.C .W .S . (2d) 358
(Sask. Q.B .) ; Re Saint Mary's Universihl and MacFarlane (1979), 103 D.L .R . (3d) 470
(N .S .S .C ., T.D .) ; Stephenson v. McMaster University, 1980, Ont . H.C ., unreported ; Re
Ruiperev and Board of Governors of Lakehead University (1981), 12 A.C .W .S . (2d) 53
(Ont. H.C ., Div . Ct).
2 R.L . Campbell, Tenure and Tenure Review in Canadian Universities (1981), 26
McGill L.J ., 362, at p . 378. See also, Vining . McPhillips, New Developments in Natural
Justice: Their Application to Tenure Decisions (1982), 27 McGill L.J . 330.
3 Painne v . University of Toronto (1982), 34 O .R . (2d) 770 (C .A .), (MacKinnon
A.C .J .O ., Brooke and Weatherston JJ .A .) . Leave to appeal to Supreme Court of Canada
refused April 5th, 1982,
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full-time appointment terminable only for cause.4 Denial of tenure leads to
the termination of an academic career at the university. .
Tenure decisions at the University of Toronto are made by a tenure
committee which is composed of seven members selected by the dean in
consultation with the departmental chairman. The committee consists of
the departmental chairman, who chairs the committee, the dean of the
faculty, the dean ofgraduate studies, and four members of the professorial
staff having tenure, at least two of whom should-be from the department
involved . Any members who are not from the department involved should
come from cognate departments . The tenure . committee makes-a recommendation to the president of the Vniversity, subject to an appeal to the
tenure appeal committee, which may dismiss the appeal orrexnit the matter
to a second tenure committee .
Professor Paine applied for tenure and submitted documentationto the
chairman of the department, including a curriculum vitae .and other materials ._ Prior to the application, the departmental chairman had requested
Professor Paine to identify faculty inappropriate as members of his tenure
committee "beeause .ofknown or suspected personal bias, prejudice, etc."
If any individual were to be disqualified ; substantial reasons were to be
given. No such individual was identified by Professor Paine.
The chairman then -solicited appraisals from all tenured members of
the department, and five were submitted, "one of which was thoroughly
negative to Professor Paine and concludedby stating that "sometime ago I
was clear in my mind that he was not acceptable for tenure" . It was also
critical of Professor Paine's teaching and the quality of his artistic work .
This appraisal was written on April 7th; 1975 . ®n April 8th, 1975, one of
the members of the tenure committee,resigned, and the chairman, who had
received and read thenegative appraisal, proceeded to appointits author to
replace the member who resigned .
The tenure committee met on April 11th. and again on April 15th,
1975 . The committee decided to recommend that tenure be denied and that
Professor Paine's. appointment be terminated . Two members abstained
from voting on the ground that Professor Paine had not been previously
advised thathis performance was less than satisfactory . Before the committee's decision, Professor Paine did not. know of the negative assessment,
nor that the person who had written the negative assessment was a member
of the committee .
Professor Paine appealed to the tenure appeal committee which dismissed the appeal on the alleged irregular procedure and bias because an
opportunity had been given to Professor-Paine. to object to any person he did
4 Introductory paragraph to "Academic Tenure'' section of Hiast Rules on Academic
Tenure which were adopted by the Governors of the University of Toronto in 1972 and thus
became part of the terms of employment of all professors .
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not want to have on the tenure committee. Thereafter, Professor Paine
requested the University Ombudsman to investigate his case . After investigating the matter, the Ombudsman recommended that the tenure appeal
committee reconsider the case. The tenure appeal committee declined to do
so . However, the President of the University requested that the case be
reconsidered by the tenure appeal committee . It did so under a new
chairman, but declined to rescind its original decision .
Professor Paine then applied for judicial review under The Judicial
Review Procedure Act .' The Ontario Divisional Court allowed the application for judicial review on the basis that there was that element of public
employment and support by statute that required adherence to essential
procedural requirements of fairness and furthermore, that the granting or
withholding of tenure involved a statutory power of decision .' The court
stated :
In our view, there is that element of public employment and support by statute that
requires us to consider whether or not essential procedural requirements were
observed by the University, its president and governing council in carrying out their
respective functions with respect to the application of Mr . Paine for tenure .

In our view the exercise by the president of the University of the power given to him
by the council to award tenured appointments, is the exercise of a power conferred
under a statute to make a decision deciding the eligibility of a person to receive a
benefit and is the exercise of a statutory power of decision within the meaning of The
Judicial Review Procedure Act and of The Statutory Powers Procedure Act.

The Divisional Court held that the appointment of a member to the
tenure committee, who had concluded sometime before that Professor
Paine was not acceptable for tenure, with prior knowledge of the views that
he had expressed, constituted procedural unfairness and that the presence
of such a member constituted unfairness or the likelihood of unfairness to
anyone who knew or became aware of the member's previous statement.&
Further, the court was of the opinion that since there was no de novo
hearing on appeal, the subsequent appeals or hearings did and could not
have the effect of validating the decision of the tenure committee so
constituted. 9 Accordingly, the court issued a declaration that the process
whereby Professor Paine was denied tenure and his appointment terminated, was invalid and of no effect .
The University of Toronto appealed to the Ontario Court of Appeal
which allowed an appeal from the Divisional Court's decision and dismis5 R.S .O . 1980, c. 224.
6 Paine v. University of Toronto (1980), 30 O.R . (2d) 69, 115 D.L .R . (3d) 461(Osler,
Cory and Gray JJ .) . At p. 88 the court was of the opinion that the President must be taken to
have acted through the tenure committee and appeal committees and that theiractions must
be taken as his.
7 Ibid ., at p . 88 .
& Ibid ., at p . 89 .
9 Ibid ., at p . 89 .
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sed the application for judicial review . The. Court of Appeal doubted that
the power to "appoint" under The University of 'Toronto . Act" was a
` statutory power of decision" within, the meaning, of The Judicial Review
Procedure Act, but held that a decision as to tenure was, amenable to
certiorari . However, the Court of Appeal noted that the courts should be
reluctant to intervene in university affairs and declined to do so in. this case
on the basis that Professor Paine had not-been treated with.such manifest .
unfairness as to call forthe, intervention of the court. t The Court of Appeal
stated : 12 .
The question is whether, at the end of the day, (to use an English expression) Mr.
Paine has shown that.he was treated with such manifest unfairness as to call for the
intervention by the Court. It may be that ajudge would thinkit wrong and unfair for
the Chairman to have selected; as a member of theTenure Committee; a man who had
written -an adverse assessment of the candidate', but the members of the university
community to which Mr. Paine belonged, and to whose judgment he submitted,
thought otherwise: I think this: is not a case where the Court should intervene to
substitute its own views for those of the Review Committee's.

-

Associate. Chief Justicp. -MacKinnon. concurred, on the ground that the
validity ofthe rejection of tenure . rested on the decision of the. tenure appeal
committee which the parties by their agreement and actions had determined
to be the acknowledged arbiter of the issues raised, and that there was no
manifestation on the part of the appeal tribunals,, nor was it -a flagrant case
of injustice at any level of the proceedings . l3 - . There are four issues arising from this case which deserve commentthe, ,method ofjudicial review, the application of procedural fairness and the
doctrine of audi alteram partem to the tenure decisions, the limits on
preconceived views held by members of a tenure committee of tenure
candidates,and lastly, deferral by the courtto internal appeal proceedings .
Each issue' will be dealt with separately .
1 . Method of Judicial -Review :

In Ontario., an applicant for judicial review may obtain relief where he
would have been entitled to it pursuant to the prerogative writs or where he
would be entitled to relief of a declaratory nature pursuant to The Judicial
Review Procedure Act in respect to the exercise of a statutory power .
Traditionally, - the courts have not granted certiorari to an aggrieved
tenure candidate because tenure committees were not .considered quasiS.O . 1971, c. 56 sup.
Supra, footnote .3, at p. 776.,The court noted that review by .the Tenure Appeal
Committee would not cure any defects of the .t6nure committee because there was no new
hearing.
12 Ibid., at p. 776.
13
Ibid. , at p. 777. 1°

~1
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judicial bodies . 14 It was accepted that the rules governing the award of
tenure and the processes of the tenure committee and the appeal committee
were from domestic bodies developed by the university in the ordering of
its internal affairs. IS The authority and power of these committees were
purely contractual in nature .
In Paine, however, the Court of Appeal agreed with the conclusion of
the Divisional Court that a tenure decision was amenable to certiorari .
Both courts applied Malloch v . Aberdeen Corporation" to extend cer
tiorari to situations where there is an element of public employment or
service, supported by statute, or something in the nature of an office or a
status which is capable of protection . Thus, decisions concerning tenure
contain an element of public employment and are not merely a matter of
private contract . 17
Allowing judicial review of tenure decisions by certiorari is important
for three reasons . First, cases like Re Vanek v . Governors of the University
of Alberta" which have held that certiorari was not available to the
aggrieved tenure candidate are now distinguished . 19 The Divisional Court
politely noted that Malloch did not appear to have been brought to the
attention of the Appellate Division of the Supreme Court of Alberta .
" Re Vanek and Governors of'the University ofAlberta, supra, footnote 1, at p. 607
(D .L .R .) ; McWhirter v . Governors of the Universihl ofAlberta (No. 2) (1978), 80 D .L .R .
(3d) 609, at p . 617.
is Re Vanek and Governors of the University of Alberta, ibid., at p. 600 (D .L .R .) .
16
[19711 W .L .R . 1578 (H .L .) . The Divisional Court quoted Lord Wilberforce, at p.
1594 : "One may accept that if there are relationships in which all requirements of the
observance of rules of natural justice are excluded (and I do not wish to assume that this is
inevitably so), these must be confined to what have been called `pure master and servant
cases', which I take to mean cases in which there is no element of public employment or
service, no support by statute, nothing in the nature of an office or a status which is capable
of protection . If any of these elements exist, then . in my opinion, whatever the terminology
used, and even though in some inter partes aspects the relationship may be called that of
master and servant, there may be essential procedural requirements to be observed, and
failure to observe them may result in a dismissal being declared to be void ."
17
Riddle v. University of Victoria (1979), 95 D.L .R . (3d) 193. Hickson J .A ., at p.
227 stated : "In my view, the entering into thecontract, the performance of the contract, and
the termination of the contract are all aspects of the university performing its public duty to
provide instructors."
18 Supra,
footnote 1 . See also, McWhirter v. Governors of the University of Alberta
(No. 2), supra, footnote 14, at p. 617 (D .L .R .) . But in Re Elliott and Governors of
University ofAlberta, supra, footnote 1, Lieberman J., was of the opinion that the tenure
and tenure appeal committees were quasijudicial in function and character.
19 The
Divisional Court felt that Vanek was distinguishable on the basis that it "dealt
directly with the actions of a committee rather than those of a person or body, such as the
president or governing council of the University of Toronto, whose authority stems directly
from statute" . This statement seems to be at odds with the court's subsequent view that the
president must be taken to have acted through the tenure committee and the various appeal
committees and their actions must be taken as his .
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Further, Malloch has received favourable reference in Re Nicholson and
Haldimand-Norfolk Regional Board of Commissioners of Police20 which
was decided after Re Vanek.
Second, as noted by the Court of Appeal, "an action for damages for
breach of the employment contract is probably not an adequate remedy" , 21
This statement is important because it dispels the age-old myth that tenure
is a mere. contractual right established between the university and its
academic staff. 22 Faculty members spend a great deal of time and energy in
teaching and research before applying for tenure . Today, denial of tenure
amounts to the end of an academic career and a concomitant loss of
livelihood .
Finally, judicial review, of tenure_ decisions is important because it
recognizes the element of public employment in a professor's position .23 It
is submitted that the element of public employment does not merely come
from the fact that the professor is employed by an institution funded by the
public .24 Rather, it comes from the service to the community by reason of
teaching,, and most importantly; research and advancement of knowledge .
It' is for this reason that tenure fulfills the public purpose of ensuring
freedom of expression in the university without fear of reprisal.
In contrast to its agreement to review a tenure decision by certiorari;
the Court of, Appeal declined Jurisdiction under The Judicial Review
Procedure Act to review proceedings where declaratory relief is sought in
respect of the exercise of a statutory power . The Court of Appeal,doubted
that the powergranted to the Governing Council,by the 1971 Act to appoint
members of the teaching staffs was a "statutory power of decision" . 25
The, Divisional Court, on the other hand, was of the view that the
exercise by the president of the power to. award tenured appointments was
an exercise of a statutory power of. decision within the meaning of The
Judicial Review Procedure Act because it was the "exercise of. a power
conferred under , a statute to make a decision deciding the eligibility, of a
person to receive a benefit" . 26

zo (1978), 88 D.L .R . (3d) 671 (SX.C .j .
'
21 Contrast McWhirter v. Governors of the University of Alberta (No. 2), supra;
footnote 1 . For comment, see R.L . . Campbell, op . cit., footnote 2, at p. 378.
zz Vanek v. Governors of the University of Alberta, supra, footnote 1.; McWhirter v.
,Governors of the,University of Alberta (No. 2), ibid .; Smith v.- Wesley College, [1923] 3
W.W.R . 195; Craig v. Governors of University of Toronto (1923), 53 O .L .R. 312.
23 Review might be based on otherfactors necessary to take tenure out of the simple
master-servant relationship . For example, element of statutory support or something in the
nature of an office of status ; Malloch v. Aberdeen Corporation, supra, footnote 16, at p.
1596 .
24 Riddle v. University of Victoria, supra, footnote 17 ; Re Polten and Governing
Council of the University of Toronto: (1975) ; 8 O .R . (2d) 749.
25
Supra, footnote 3, at p. 772. ' '
26 Supra, footnote 6, at p. 88 .
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The Court of Appeal may have taken a too-restrictive view as to the
meaning of "appoint" in the 1971 Act . It is true that nowhere is the power
or right to make a tenure decision conferred by or under the 1971 Act. But,
surely, tenure merely relates to the nature of the appointment. Generally,
there are three types of university appointments for academic stafftenured, probationary or term . 27 Regardless of what type of appointment a
member of the academic staff obtains, the only power to do so by the
president is pursuant to the general power to "appoint" in the 1971 Act. 28
2. Procedural Fairness .

Apart from the traditional common law requirements of natural justice, there has emerged a general common law duty of fairness which can
apply to functions which are analytically administrative in nature . 29 This
duty arose because of uncertainty as to whether natural justice extended to
functions other thanjudicial or quasijudicial functions,' ° and because of a
tendency to forget that natural justice is not limited to full court-like
protections .'' More recently, there have been indications that the Supreme
Court will be seeking, where possible, to avoid drawing a rigid distinction
between naturaljustice on one hand and fairness on the other .32 If so, it will
be taking an approach similar to that of the majority of the Judicial
Committee ofthe Privy Council, who said in a New Zealand appea1 33 that :
.natural justice is but fairness writ large and judicially . It has been described as

:1*
"fair play in action . " Nor is it a leaven to be associated with judicial or quasi-judicial
occasions.

27 Canadian Association of University Teacher's Handbook (2nd ed., 1973), p. 45 .
28 Quaere-need the President give a hearing? Re Ruiperez andBoard of Governors of
Lakehead University, supra, footnote 1, is presently on appeal . The approach of the Court
of Appeal in Paine may, however, be a step towards the Federal Court of Appeal's
interpretation of "decision or order" in s.28(1) of the Federal Court Act, R.S .C . 1970 (2nd
Supp .), c. 10 as am . See, for example, In Re Anti-Dumping Act andIn Re Denmor Shoe Co .
Ltd, [1974] 1 F.C . 22 .
29 The landmark decisions are Re H.K . (an infant), [1967] Q .B . 614 (C .A .) for
England and Re Nicholson and Haldimand-Norfolk Board of Commissioners of Police,
supra, footnote 20 . for Canada .
3° Despite the broader approach taken by the House of Lords, especially Lord Reid, in
Ridge v. Baldwin, [1964] A.C . 40 (H .L.) .
3( See the explanation in S.A . de Smith, Judicial Review of Administrative Action
(1973), pp . 208-209. Despite the fact that the majority quoted this explanation in Nicholson, there are indications that they themselves may have accepted that natural justice was
limited to judicial and quasijudicial functions (Nicholson, supra, footnote 20, at p. 680)
and was essentially concerned with "higher level" protections such as hearings . (Nicholson, ibid., at p. 678) .
32 See, for example, Martineau v. Mastgtd Institution Disciplinary Board, [1980] 1
S.C .R . 602, at p. 629 (S .C .C .) and Martineau v. Mastqui Institution Disciplinao, Board
(No. 2) (1980), 106 D.L .R . (3d) 385, [1980] 1 S.C .R . 602, (S .C .C .) .
33 Furnell v . Whangeri High Schools Board, [1973] A.C . 660, at p. 679 (J .C .P .C .) .
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When, then, can it be said that a tenure committee acts unfairly, or that
its procedures are unfair? The chairman of the department consciously
filled a vacancy in the tenure committee by appointing to it _ a faculty
member who he knew to have prejudged the issue. 34 He did so one day after
learning of the faculty member's adverse view of the tenure candidate and
justthree days prior to the hearing, without advising the tenure candidate ."
The tenure committee did. not inform the candidate of evidence which
affected the outcome ofthe case, nordid the candidate have the opportunity
to . 'correct or contradict statements in the adverse appraisal before the
committee's decision. 36 Further, the candidate did not - know the person
who wrote the adverse appraisal was a member of the tenure committee. 37
The Court ofAppeal declined to intervene because Professor Paine hadnot
been treated with "manifest unfairness" . MacKinnon A.C .J..® . con
eluded that there had been no "flagrant violations" of procedural fairness
by the tenure committee.
The difficultywith the Court of Appeal's decision is that the relatively
simple, fairness formula of Nicholson has now been qualified, by the
introduction of the "manifest unfairness" test. . This suggests that the
courts will , intervene in tenure decisions only if there is something more
34 An essential component of fairness is that affected persons have an opportunity to
present their case before a body that has not. prejudged the issue. In Re W.D . Latimer Co .
Ltd and Bray(1974), 6 O.R . (2d) .129,, Mr . Justice Dubin stated : "Mere advance informa
tion as to the nature of the complaint and the groundsfor it arenot sufficient to disqualify the
tribunal from completing its task . Evidence of prejudgment, however, .is a ground for
disqualification,, unless the statute specifically permits the tribunal .to have arrived at a
preliminary judgment before conducting an inquiry." See also, Committee forJustice and
Liberty .v . National Energy Board (1976), 68 D.L .R . (3d) 716; Franklin v. Minister of
Town Planning, [1948] A.C . 87 .
Even if an administrative body . may be entitled to have advance knowledge or
information with respect to an issue submitted_ to it, a member who has in fact committed
himself with respect to the very question in advance of the inquiry will be disqualified for
bias . Re, W.D . Latimer Co . Ltd, ibid ., at p. 140; Connor v. Law Society, of British.
Columbia, [1980] 4 W.W .R . 638, at p. 642; Re Godden, (19,7113 .All E.R . 20., at p. 25 ;
Maloney v. New South Wales Coursing Association Ltd, [1978] 1 N.S .W .L .R . 161.,
35

The member of the tenure committee who resigned did so because he felt - that his
views on the granting of tenure to studio artists wouldinterfere with his capacity tojudge the
candidate objectively . Further, the chairman had also expressed his opposition 'to the
granting'of tenure to studio artists as opposed to all historians. Appeal Book, vol. II; pp .
302, 339 .
36
In dune v . Board of Governors of the University of British Columbia (1980), 110
.L
D
.(3d)
.R
311, -at p. 322, DicksonJ. stated: "The tribunal must listen fairly to both sides,
giving the partids to the controversy à fair opportunity for correcting and contradicting any
relevant statement prejudicial to their views ."
The Tenure Rules at the University of Toronto were amended in 1976 to provide,
"Reasons for a proposed recommendation were to be given to the candidate who. was to
have an . opportunity to respond to them, either orally or in writing, within 15 days of
notification :''
37
Where the likelihood of bias is established on the part of one member of a tribunal,
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than unfairness in light of the applicable procedures . 3' The Court of Appeal
followed a Privy Council decision, Calvin v. Carr, 39 which resulted from a
one-year disqualification imposed upon the plaintiff under the Rules of
Racing of the Australian Jockey Club . The Privy Council dismissed the
plaintiff's appeal .
Calvin v. Carr has postulated a "hands-off" approach to the decisions of most domestic tribunals with appeal provisions so long as (i) there
is no flagrant injustice, and (ii) "at the end of the day" the decision is fair,
that is, if the final appeal has been a fair one." The justifications for this
appear to be (a) that in most cases initial defects can be cured, and (b) that
parties to contractual organizations must be taken to have agreed to the
terms of the contract, providing that they were "fair" in the end result ."
It is submitted that Paine should have been outside the "judicial
deference" framework of Calvin v. Carr for two reasons. First, university
tenure committees are not simply "domestic" tribunals.``` In Paine, the
those proceedings will be set aside, nor will the court consider whether the disqualified
person did in fact influence the decision . Kane v. Board of Governors of the University of
British Columbia, ibid, at p . 324; R. v. Barnsley County Borough Licensing Justices,
[ 196012 All E.R . 703, at p . 714; Halsbury's Laws of England (4th ed ., 1973), Vol. 1, para .
70 .
See also, Zimmerman v. Queen's University, [198212 A.A .S . 3, Adams. At p. 60, the
arbitrator stated: "It was not a question of whether the grounds of `personality conflict'
were well based, it was a matter of impartiality and fairly dealing with the appellant's
submission . Dr . Kraicer's presence and involvement could only adversely affect the
perception of impartiality of the committee and any information Dr . Kraicer gave the
committee was given without the knowledge of Dr . Zimmerman and without him being
given the opportunity of reply if it pertained or related to the issue of hindrance. . . . That
Dr . Kraicer should be permitted to participate in the decision-making on this very matter,
even to the limited extent indicated was improper. His very presence was objectionable .
Even if there was no basis to the appellant's charge, Dr. Kraicer should not have been
present and participated as he did."
It can be argued that it was unfair for the tenure committee to consider and evaluate
material which included a negative opinion from one of its own members . First, committee
members could not, with open minds, properly discuss among themselves the weight given
to the negative opinion. Second, failure by the tenure committee to give effect to the
negative opinion would show lack of respect for and confidence in the opinion of one of its
members. Third, the author of the negative opinion could not be expected as a member of
the committee, to evaluate his own opinion with an open mind . Finally, this offends the rule
that "no man can be a judge in his own cause." Frome United Brewerys Co . Ltd v. Bath
Justices, [19261 A.C . 586, at p. 593. See also, Halsbury, ibid ., para 67 .
38
The position taken since Paine by the Ontario Divisional Court in Bezeau v. Ontario
Institutefor Studies in Education (1982), 36 O.R . (2d) 577, particularly by Reid J., at p.
589.
39 [19801 A.C . 574.
4° Ibid ., at p. 593.
41 Ibid ., at p. 593 .
42 However, the
interaction of public law principles and remedies and the "private"
law of contract has its difficulties, Re Nicholson andHaldi.aatid-NorfolkRegiottalBoard of
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Court of Appeal agreed with the Divisional Court that there was that element of public employment and support, by statute that required the
University of. Toronto to observe essential procedural requirements ."
Second, the degree of likelihood of bias in the Paine case was sufficient to
give rise to a manifest injustice.' This- second reason- requires, further
elaboration.
3. Likelihood ofBias-Preconceived Views.
One of Professor Paine's appraisers was a member of the tenure
committee. His assessment of ProfessorPaine was thoroughly negative and
stated, "sometime ago 1 was, clear in my mind that he was not acceptable
for tenure".
The Court of Appeal did not adequately deal with the rule of fairness
in relation to members ofa tenure committee who hold preconceived views
of a candidate. The Court of Appeal did state that it made little difference
whether "general opinions" as to suitability for tenure were expressed
before or at the meetings of the committee. 45 The difficulty with this is the
court's ability to equate "sometime ago,1 was clear in my mind that he was
not acceptable for tenure" with "general", opinion . This conclusion seems
to be more perplexing in light of the Ombudsman's Report :4s

The second aspect of Referee A's letter . The reference to ','tactless . relations with
student and staff" and the recounting of the storage room incident, sems somewhat
out of place . The quality of a staff member's relations with colleagues and students
seems only peripherally related to the usual criteria for tenure . In fact, Referee A's
observation is less an evaluation of the candidate that an allegation, regarding his
conduct and behaviour, and one to which he would have no,opportunity to respond.
However, this criticism is not supportedby any of the other documentation, including .
the student evaluations, and its general nature is contradicted in that Mr . Paine was

Commissioneis of Police (1980), 117 D.L.R. (3d) 604, at p. 609, and Dunkley v. Evans,
[198113 All 8.R . 285, at p . 288.
43 Malloch v. Aberdeen Corporation, supra, footnote 16, at p,. 1294 . 'InKane v. The
Board of Governors of the University ofBritish Columbia, supra, footnote 36, Dickson J.
stated, at p. 322: "A high standard of justice is required when the right to,continue in one's
profession or employment is at stake. . . . A disciplinary -suspension can have grave:and
permanent consequences upon a professional career . " If a "high standard of justice" be
required of a suspension hearing, then there is no reason for applying a different standard to
tenure decisions. Tenure hearings carry graver and equally permanent consequences to a
professional career . See, Vining, McPhillips, New Developments in Natural Justice: Their
Application to Tenure Decisions (1982), 27 McGill L.J.. 330, at p. 350. ' .
44 In Kane, -bid ., the Supreme Court of Canada implicitly rejected the "substantial
miscarriage of justice" test as . a basis for intervention . Dickson J., at p. 324, stated: "The
Courtwill not inquire whether the evidence did work to theprejudice ofone ofthe parties; it
is sufficient'it mighthave done so . . . . We atenot concerned with proof of actual prejudice,
but rather with the possibility or the likelihood of prejudice. in the eyes of reasonable
persons." .
.,
45 The Divisional
Court was of the opinion that there was "nothing inconsistent with
the concept of judgment by one's peers in a requirement., that proceedings must be fair..",
46 Feb. 25th, 1977, p. 4.

632

LA REVUE DU BARREAU CANADIEN

[Vol . 61

seen to be, if anything, too diffident . In my opinion, its inclusion in a letter of this
kind raises the possibility that Referee A's negative attitude to Mr . Paine extended
somewhat beyond a straightforward professional judgment of his competence .

This raises three questions as to what is fair in tenure consideration.`'
First, is it fair for a colleague who has provided an appraisal for tenure
purposes to be a member of the tenure committee? Second, should a
colleague who has very definite views about the eligibility of a candidate
for tenure be a member of the tenure committee? Third, how are the
essential safeguards by the rules against bias, especially as developed by
the courts, to be applied to a decision-making process that is in many ways
quite different?
A tenure decision is a form of peerjudgment .$ The tenure candidate's
peers of colleagues will have some prior knowledge of the candidate's
achievements as a teacher and scholar as well as any contribution to the
department or the university community. This knowledge is acquired
through normal interaction of faculty members, particularly those in one's
department . The exchange of views and assessments on scholarly activities
by colleagues is indigenous to the academic community . Under these
circumstances, any standard of true impartiality would be almost impossible to achieve. However, the standard of impartiality applied by the courts
to themselves is quite exceptional in that the decision-maker is supposed to
be entirely ignorant of the facts beforehand . What significance, then, does
the concept of fairness or bias have in relation to a tenure decision?
Invariably, university regulations will provide no explicit guidance on
this question. However, criteria for conferring tenure are given and only
those considerations must be taken into account when making a tenure
decisions ." Therefore, members of a tenure committee must be able to
make analytical and critical assessment of the documents before the committee . Thus, in order to determine the candidate's suitability for tenure
according to the criteria and evidence, a tenure committee should be
composed of essentially open-minded persons .so However, a process
47

The basic test is whether the tenure committee on the facts acted fairly towards the
person claiming to be aggrieved. Martineau v. Mastgzd Institution Disciplinary Board,
supra, footnote 32 ; Re Nicholson and Haldimand-Norfolk Board of Commissioners of
Police, supra, footnote 20 .
48
Supra, footnote 6, at p. 90 .
49
Weatherston J .A . stated, supra, footnote 3, at p. 775: "The Tenure Committee does
not sit as a tribunal, acting only on the evidence placed before it. The members act on their
ownknowledgeof the candidate, as well as the assessments andreferences that areprovided
to them. "This may be true so long as the member's knowledge of the candidate forms that
part of the "general opinions" stated earlier by the Court of Appeal . However, the
University regulations require that a tenure decision be reasonable in light of the evidence
before the committee. Hiast, op . cit., footnote 4, s . 19(3) (d).
5° The Ombudsman's Report, op . cit., footnote 46, p. 6 . The difficulty in weeding out
these with firmly decided views from those merely with views should not be minimized.
This is particularly true in small departments or when a departmental chairman holds a
firmly decided view .
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which involves peer judgmentpresumes that those judging are expected to
bring to bear the impressions that they have gathered of -the candidate 'over
the years as a result ofconversations ; observation and examining his work .
Further, colleagues interested in the same area as the candidate . may be
decidedly inclined one way or another. But, as stated in the Report of the
University Ombudsman, "the question of bias is not one of mere.fàct or
some prior knowledge and familiarity with the candidate,_ but rather its
nature and degree' 51
Can, then, a member of a tenure committee, however firmly decided
for or against a. candidate, be presumed capable of setting . aside preconceived views and make a judgment on the merits of the evidence before the
committee? This possibility must be. rejected . Sound reasons for doing so
are given in the Ombudsman's Report:52
In the first place, it virtually eliminates the concept of bias, in the normal sense, from
the academic community and, by implication, ascribes to its members a capacity for
objectivity far greater than that of even thejudiciary: Moreover, a favourable tenure
decision requires that there be sufficient evidence to satisfy thecriteria established by
the University, not:sufficient evidence to persuade, an otherwise, negatively-minded
person that the candidate deserves tenure . Finally, no candidate is likely to be
persuaded that he .was judged fairly on his merits if the committee includes persons
who have firm views about his candidacy in advance.

How, in practical terms,, does one ensure that a tenure committee is
composed of "essentially open-minded persons"? This can be accomplished by selecting a tentative committee with care and avoiding those
who have firmly decided views, and then giving the candidate an opportunity to, object, with reasons,.to the proposed membership. Thus, any objection on the. basis of bias would -have to come from evidence unavailable to
the candidate prior to the selection of the committee or evidence emerging from the tenure consideration itself ..
The Divisional Court agreed with the Ombudsman that the suspicion
of such a member of the tenure committee to make an objective decision
could never be dispelled and thus, held that his presence on the committee
constituted the likelihood of unfairness apparent to anyone .who knew or
became aware ofthe member's previous statement. 53 This reasoning seems
si Ibid . - The . bias of one member is all that is required to affect the validity of a
committee's decision even though it may be otherwise properly constituted: see, Zimmerman v. Queen's University, .supra, footnote 37..
52
Ibid ., p. 7 .
53
The court quoted from the' Ombudsman's Report : "Irrespective of whatever qual- .
ifications such a member might have for sitting on a tenure committee, I cannot see how a
suspicion that he might be, either consciously or unconsciously, incapable of making an
objective decision could ever be dispelled. Even . if justice were done, it most certainly
would not be seen to be done in such circumstances . In my, opinion, then, the presence of
Referee A on- Mr. Paine's Tenure committee did _indeed constitute an inequality and
unfairness . "
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to be more compelling in answer to whether or not Professor Paine was
treated fairly . 54
4. Deference to Internal Appeal Bodies .
The Court of Appeal seemed willing to defer to the judgment of the
tenure appeal committee as to the standard of procedural fairness required
of the tenure committee. Weatherston J.A. stated: 55
It maybe that ajudge would think it wrong or unfair for the Chairman to have selected
as amember of the Tenure Committee, a man who had written an adverse assessment
of the candidate ; but the members of the university community to which Mr . Paine
belonged, and to whose judgment he submitted, thought otherwise.

By not determining whether prejudgment of the issue was unfair and
basing its decision upon thefact that the Tenure Appeal Committee thought
that the treatment of Professor Paine was not wrong or unfair, the Court of
Appeal may have wrongfully declined the jurisdiction entrusted to the
courts . Courts themselves are bound to determine what are appropriate
standards of fairness, having regard to all of the circumstances. The court
may take into account the particular institutional context in determining
appropriate standards of fairness, but it is not proper for the courts to rest
their decision upon the fact that an internal appeal body decided that the
proceedings in question were neither wrong nor unfair . Proceedings
which violate principles of natural justice or fairness cannot stand, nor are
they cured by a finding by an appeal body that the procedures were
sufficient .
54 It is interesting to note that the Provost and Vice-President of the university agreed
in 1978 that "the membership of a tenure committee should be established before formal
references are solicited and that assessors should not sit on such committees ." In Zirnmer
man v . Queen's University, supra, footnote 37, the appellant applied for a delay of tenure
consideration and was refused, He appealed from that decision on the basis that he had
reasonable grounds to apprehend bias because of the make-up of the committee. One of its
members was a colleague with whom the appellant had done collaborative research .
However, there was a personality conflict between the appellant and this colleague . The
arbitrator was of the opinion that it was wrong for the committee to proceed with this
colleague as a member : his very presence was objectionable . An application of bias had
been created. Thus the appellant was successful and given relief even though the committee's decision was not wrong in any material way. Bias of elected public may also be
scrutinized, see Damus v. Board of Trustees ofSt . Bonifàce School Division No . 4 (1979),
108 D.L .R . (3d) 530 ; Re McGill and City of Brantford (1980), 111 D.L .R . 405. For
impartiality of party nominees on arbitration boards, see Re Gypsumville District Teachers
Association No . 1612 ofTheManitoba Teachers' Society and Consolidated School District
of Gypsumville No . 2461 (1979), 103 D.L .R . (3d) 672.
55 Supra, footnote 3, at p. 776. MacKinnon A.C .J .O . stated, at p. 777: "The validity
of the rejection of tenure rested, in the last resort, on the decision of the Tenure Appeal
Committee which the parties by their agreement and actions had determined to be the
knowledgable arbiter of the issues raised ." It is also importantto note that the second tenure
appeal committee relied upon the advice of the university solicitor.
56 Martineau v. Mastqui Institution Disciplinary Board, supra, footnote 32 .
57 Ridge v. Baldwin, supra, footnote 30, at p. 80 .

Notes of eases . .

19831

635

The only case in relation to tenure review that supports the proposition
that the courts should defer to the views of internal appeal bodies regarding
procedural requirements is McWhirter v. Governors of the University of
Alberta (No . 2) . 58 This case was concerned with damages -for breach of
contract and the question was whether the contractual provisions, agreed to
by the parties had been violated . The question of procedural fairness or bias
was riot raised at the Appellate Court. Further, the Appellate Court found
that the Tenure Appeal Committee had made a determination on the merits .
There are sound policy reasons to support the proposition that the
courts should not defer to the opinion of internal appeal tribunals in matters
regarding procedural fairness . First, if the courts were to base their deci
sions upon the views of internal appeal bodies, individuals affected by
unfairness in the original proceedings would be in a difficult position: they
may not go to court unless they exhausted internal appeal procedures, 59 but
if they did, the courts may be restrained from intervention, on the ground
that they had .thereby submitted to, the judgment of the internal appeal
bodies . 6'3 Second, if standards of fairness or natural justice were to be
determined by internal administrative appeal bodies to whosejudgment the
courts would defer, then the result would be to immunize administrative
processes against judicial review wherever internal appeal mechanismshad
been established. Third, while tribunals with specialized knowledge, such
as university committees, are expert in their assessments, it is the courts
which have been vested, under our system of common law, with the
jurisdiction to determine whether or not, in differentinstitutional contexts,
there has been adherence to basic requirements of fairness . 61
Conclusion

Central to the consideration of applying essential procedural requirements to tenure decisions is the question of when the courts will intervene
in their review ofuniversity decisions . The attitude of theCourt ofAppeal
was one of admonition . While adopting language from Harelkin, Weatherston !.A., stated: 62'
.
. . . the incorporation of a university by statute does not alter the traditional nature of such an institution as a community of scholars and students enjoying substantial

58

Supra, footnote 1.
Re Harelkin and University of Regina (1979), 96 D.L .R .'(3d) 14 . The court was
reluctant to intervene because it was still possible for the university,to "correct its own
errors with its own institutional means" (atp . 57). In 1978 the Provost and Vice-President
of the university 'agreed that a person .who has been formally requested to submit an
appraisal of the candidate not be appointed to the tenure committee. '
6°
The requirement to exhaust internal appeal procedures, where unfairness has been
committed, does not involve a waiver of the right to seek review in the courts . Walter
Annamumthode v-. Oilfield Workers' Trade Union, [1961] A.C . 945.
61 Ridge v.
Baldwin, supra, footnote 30 ; Martineau v. MàstquiInstitution Disciplinary Board, supra, footnote 32 .
62Paine v.
University of Toronto, supra ; footnote 3, at p. 774.
59
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internal autonomy . Its immediate and direct responsibility extends primarily to its
present members and, in practice, its governing bodies function as domestic tribunals
when they act in aquasijudicial capacity . The courts should use restraint and be slow
to intervene in university affairs by means of discretionary writs whenever it is still
possible for the University to correct its errors with its own institutional means .

Apart from the question of actions for damages, there have been three
traditional alternatives for judicial control of decisions such as tenure
decisions within our universities : no intervention, full appellate-type in
tervention, and "middle-level" intervention by way of the standard common law grounds of judicial review . The courts, over time, have rejected
the first alternative." Universities are not only publicly funded, but serve
an important educative function in our society . Further, the functions
of research and broadening of knowledge are primarily entrusted to
universities .
The legislators have tended to reject the second alternative for equally
compelling reasons . Universities are composed of a community of scholars
who make evaluative decisions of themselves and of students . These
decisions require judgment and expertise of a selected few . To allow full
appellate reconsideration of these decisions would not only result in litigation by vast numbers of aggrieved persons but would also require the courts
to review the merits of a decision without the full benefit of important
deliberations that went into the decision itself .
By and large, the compromise thus far has been the third alternative,
standard judicial review, although relative vigour of this review has varied
considerably in individual decisions . 64
With Paine, the Ontario Court of Appeal may be signalling the
beginning of a new "low-level" form of procedural judicial review based
on the notion of manifest unfairness, and bearing some resemblance to the
"patent unreasonableness" test of such substantive review cases as Service
Employees' International Union, Local No. 333 v. Nipawin District Staff
Nurses Association of Nipativin,65 Canadian Union of Public Employees,
Local 963 v. New Brunstivick Liquor Corp. . 66 and Re Teamsters Union
Local 938 and Massicotte ."
63
Re Polten and Governing Council of the University of Toronto, supra, footnote 24 ;
King v. University of Saskatchewan, [19691 S.C .R . 678; Paine v. University of Toronto,
supra, footnote 6.
64 Judicial review has been broadened in Riddle v. University of Victoria, supra,
footnote 17 ; Kane v. Board of Governors of the University of British Columbia, supra,
footnote 36 ; Re Elliott andGovernors of University ofAlberta, supra, footnote 1; Stephen
son v. McMaster University, 1980, unreported . Judicial review has seemed to retract in Re
Vanek and Governors of University of Alberta, supra, footnote 1; Paine v . University of
Toronto, supra, footnote 6; Harelkin v. University of Regina, supra, footnote 59 .
65 (1973), 41 D.L .R . (3d) 6, (19751 1 S.C .R . 382.
66 (1979), 97 D .L .R . (3d) 417, [197912 S .C .R . 227.
67 (1981), 119 D.L .R . (3d) 193.
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The wisdom of any such route seems open to question. In procedural
review, the, rules of natural justice, not to. mention the duty to act .fairly,
enable the courts to -tailor their procedural content to make itas minimal or
as demanding as the needs of the individual situation require. In cases like
Paine, something more than'a nominal manifest unfairness test seems
desirable. Kit is not, perhaps the legislature should be required to,indicate
its- intention to exclude judicial review" explicitly as it did in 1Vipawin,
C . I.P .E.. and Massicotte ..
The Paine decision has established that a tenure decision is amenable
to certiorari . On the facts the.Ontario Court of Appeal did not intervene
with the decision of the Tenure Appeal Committee.-The only question now
is what circumstances and what notional criteria will be required ; after
aine, to prompt the courts to intervene?
.
R .L . CAMPBELL *

CONFLICT OF LAws-RECOGNITION AND ENFORCEMENT OF FOREIGN JUDG-,
MENTS IN PERSON"-JURISDICTION . -A narrow but difficult area in the

conflict of laws concerns the type ofjurisdiction that a foreign court enjoys
in a cause of.action . The problem arises when a plaintiff sues in his own
jurisdiction a defendant who resides in another jurisdiction and in order to
do so the plaintiff obtains a, court order to seize property belonging to the
defendant as a foundation for the court's jurisdiction . When the defendant .
appears in the plaintiff's jurisdiction to protect his property, does the
defendant attorn to the jurisdiction of the foreign court thereby giving the .
court jurisdiction in personam? Or does. ,the foreign court only enjoy" a
jurisdiction over the subject-matter seized, a jurisdiction in rem? Although ,
there are some statutory answers to these questions,' most Commonwealth
jurisdictions still rely on the common law for their answers but the position
of the common law .has been anything but clear. This is largely due_ to the
fact that the courts have rarely dealt with the problem .directly. Obscure . .
dicta reaching back into the'nineteenth century" still linger today. Isolated
cases arise but the decisions fail to survey the body of case law and fail to
articulate. working principles . While this makes- the problem of deciding a
new case a difficult one, it. also gives the court an opportunity to provide
much needed judicial answers, . The. recent Ontario Court of Appeal case of
* R .L . Campbell, of the Department of Law, Carletori University, Ottawa:
1 See, . for example, the English Foreign Judgments (Reciprocal Enforcement) Act
193'3,23 and 24 Geo . 5, c . 13, s . 4(2)(a)(i) and its influence on producing similar legislation
in several Australian jurisdictions, including Victoria's Foreign Judgments Act, 1962, No .
6916 ; Queensland's Reciprocal-Enforcement of Judgments Act, 1959, No . 37 ; Western
Australia's Foreign Judgments (Reciprocal Enforcement) Act, 1963, No . 12 ; and Tasmania's Foreign Judgments (Reciprocal Enforccments) Act, 1963, No . 5 .
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Clinton v. Ford- has taken up this challenge and brought about a development in the conflict of laws which both clarifies and advances the common
law position .
Clinton v . Ford first arose in South Africa where the parties entered
into an agreement for the purchase and sale of a motor vehicle . Both parties
resided in South Africa at the time of the agreement in 1976 . Ford
subsequently moved to Hamilton, Ontario in 1977 and resided there after
that time . Trouble arose with the agreement of purchase and sale. In 1978
Clinton obtained an ex parte order in the Supreme Court of South Africa
authorizing the Sheriff to hold three parcels of land in South Africa owned
by Ford pending the final determination of an action to be brought by
Clinton against Ford for cancellation of the agreement for the purchase of
the motor vehicle . The order also gave Clinton leave to issue an edictal
citation, a document equivalent to Ontario's writ of summons and statement of claim, for an order declaring the agreement to be lawfully cancelled, for judgment in a certain sum of money, and to serve the citation upon
Ford in Hamilton.
The edictal citation was issued and personally served on Ford in
August 1978 . According to Ford's testimony, he responded by entering an
appearance through the mail to save and protect the property seized and
held by the foreign court: "[I] realized if I didn't do anything that there
were three properties that a judgment would be taken and the three properties would be sold . "3 In its decision the court noted that no copy of this
appearance was filed in the appeal but the issue of whether there was a
formal entry of an appearance did not arise. Although the edictal citation
did not refer to a requirement of filing an appearance, it did state the
requirement of filing a notice of intention to defend the action . The court
accepted Ford's evidence that he filed such a notice .
Subsequently, in September 1978 Clinton brought an application for
summary judgment in the South African action . In response to this application Ford filed an affidavit which was intended to oppose the motion for
judgment stating that he had a good defence to the matter . Later, a
defendant's plea, which is the equivalent of Ontario's statement of defence, was filed on behalf of Ford . Houlden J. A ., speaking for the Ontario
Court of Appeal, commented on the filing of these documents:'
Neitherthe affidavitnor the plea contested thejurisdiction of the South African court,
or the validity of the seizure of the defendant's property ; instead, in both the affidavit
and the plea, the defendant defended the action on the merits .

In May of 1979 Clinton succeeded in obtaining a default judgment in
the Supreme Court of South Africa ; Ford was not represented in the motion
for judgment despite his filings. In April 1980 Clinton further issued a writ
2 (1982), 37 O.R . (2d) 448, per Houlden J.A .
3 1bid., at p. 449.
4 Ibid., at p. 450 .
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in Hamilton,. Ontario, where Ford resided for the. amount due on the Soutli
frican judgment. Statements of claim and defence were filed in this
action . Clinton moved for judgment and succeeded. Ford appealed to the
Ontario Court of Appeal on the primary ground that he did not voluntarily
attorn to the.jurisdiction of the South-African court.
The Common Law Position
Ford's position was that he appeared and defended the South African
action in order to protect property belonging to him that had already been
seized by the court before judgment . He was compelled to appear, and
defend in an effort to prevent otherwise certain deprivation of his property;
hence the judgment was notbinding in persoriàm and was not enforceable
against, him in Ontario. Ford's position has no direct authority in the case
law but there are weighty dicta in a number of cases from the end of the
nineteenth century to the present day stating that an appearance to save or
protect property which.has been seized by a foreign court before judgment
as a foundation ofjurisdiction is not a voluntary submission to that court.
In addressing this point, the court inClinton cited themostrecent dicta
in the matter in the English Court of Appeal case of Henry v . Geoprosco
International Ltd,' which revived the much discussed decision ofHarris v.
Taylor :§ In the midst of a lengthy judgment Roskill L .J. stated :',
' (2) English courts will not enforce the judgment of. a foreign court against a defendant who, although he does not reside within the jurisdiction of that court, has assets
within that jurisdiction and appears before the court solely to preserve those assets
which have been seized by that court .

icta in cases in England and Canada, previous to. Geoprosco, also
espoused this principle though the court in Clinton did not refer to this
background case law . The principle first arose in the dicta. of the late
nineteenth century case of Voinet v. Barrett. 8 There the court noted that
where the property has been seized before appearance andwhere "the party
appears in order to save the property so seized, and in order to get itout of .
the hands of the foreign tribunal", the appearance will not be treated as
voluntary "because it is made in order to save property which is already in
jeopardy in the hands of .a foreign tribunal ." .' .
Subsequent to Voinet, two Canadian cases appeared with dicta in
support of the principle. In the Saskatchewan District Court case of
5

[19761 1 Q .B . 726 .
6 [191512_-K .B . 580 . For a recent Canadian case, dealing with the enforcement of
foreign judgments, referring to several of the cases discussed in this comment see the New
Brunswick Court of Appeal case of Dovenmuehle v . Rocca Group Ltd (1981), 34N .B .R.
(2d) 444 .
Supra, footnote 5,, at pp . 746-747 .
s (1885),. 55 L .J . Q .B . 39 .,
1
9 Ibid., at p . 41 .
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Poissant v. Poissant' 0 the court quoted with approval the Voinet headnote
which stated that a defendant could only be said to have appeared in a
foreign court under duress ifhe had appeared to protect property which had
been seized by the foreign court before his appearance; the ratio of the case,
however, did not deal with this precise point. Likewise, in the Alberta
Supreme Court case of Richardson v. Allen" Beck J. in an illuminating
dissenting judgment classified, on the basis of earlier authorities, various
circumstances where difficulty may arise in regard to appearance before a
foreign court. He stated :'
4. A person who appears and protests, as stated in the last paragraph, but, though
maintaining his protest contests the case on the merits, does not submit himselfto the
jurisdiction of the Court if his purpose is to protect property which has already been
seized by the foreign Court; but so far as the decisions have gone up to the present
time, no other purpose in making the protest, e.g ., to protest property which he has or
may expect to acquire within thejurisdiction of the foreign Court from seizure under
execution, will be effective to prevent the nullification of the protest.

The Ontario Court of Appeal, however, did not rely on the Geoprosco
dicta, or its antecedents, to arrive at its decision in Clinton . On the
contrary, the court expressly declined to follow Geoprosco preferring
instead to support a principle enunciated by the learned editors of Dicey and
Morris, on the Conflict ofLaws:' 3 "Ifproperty is seized and the defendant
appears and defends the case on the merits, the appearance is not involuntary. " The court, moreover, went further than Dicey and Mortis by setting
out conditions when a defendant could appear in a foreign action without
exposing himself to a judgment in personam . Houlden J .A. stated :"
In the present case, the defendant could have elected to ignore the proceedings in
South Africa . If he had done so, the South Africanjudgment would clearly not have
been enforceable against him. However, if he had followed this course of action, he
would have lost his property in South Africa even though there might have been no
basis for jurisdiction of the South African court, or even though the seizure of his
property was invalid. In my opinion, the defendant should have had the right to
appear in the South African action for the purpose of (a) contesting the validity of the
seizure of his property, or (b) contesting the jurisdiction of the South African court,
without attorning to the jurisdiction of the South African court: see The Dupleix,
[1912] P. 8; Henry v. Geoprosco International Ltd, supra, at pp . 7,4,7-48 ; Cheshire
and North's, Private International Law (10th ed ., 1979), at p. 640; Beale, A Treatise
on the Conflict of Laws (1935), Vol, 1, sec. 82 .6, pp . 352-53 .
There is no proof before us that it is possible in South Africa to enter a
conditional or limited appearance . However, even if this is not possible under South
African procedure, the defendant in his defence to the application for summary
judgment or in his plea could have limited his defence to the two matters that I have
mentioned . Instead, he chose to defend the action on the merits . Having done so, I
think that his appearance was a voluntary one, notwithstanding the seizure of his

10 [194113 W.W .R . 646 .
11 (1916), 28 D.L .R . 134.
12 Ibid.,
at p. 144.
'3
(10th ed ., 1980), Vol 2, p. 1049 .
14
Supra, footnote 2, at p. 452 .
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property prior to the issue of the edictal citation . He is, therefore, bound by the South,
African judgment: see Read, Recognition and Enforcement of Foreign Judgments

(1938), p. 161 .

..

One can see that.the .court inClinton is clearly .drawing a distinction
between contesting the jurisdiction or the seizure. on the one hand and
contesting the merits of the plaintiff's case on .the other hand. Contesting
the merits of a case is a voluntary appearance and a voluntary appearance is
an attornment to the jurisdiction . 15 There is substantial support in the case.
law for Clinton's position, one such case being that of Re Low 16 which the
learned editors of-Picey and Morris cited forthe principle. In Re Low party
A, who was domiciled and resident in Scotland, was owed a debtby 13, who
resided in England. The debt was-'statute-barred by English.law but not by
Scots law. .E had a small amount of property in Scotland and A- obtained
from .the Scots court letters of arrestment of this,property to foundjurisdiction and hethen began an actionin Scotland against E to recover the debt. A
obtained judgment against E_ in absentia; E obtained leave to defènd the
action, had the judgment set aside, butwas, unsuccessful on the merits . It
was held that thejudgment could extend to England. If B had not appeared
to defend, it could not have been extendedï In recognizing the Scots
judgment the court noted, that the judgment in absentia would have only
been effective againstthe assets in Scotland but that was not the case once.E
interceded to defend the case on its merits . Davey L.J . statedBut what did she do? She moved to discharge the judgment in absentia, and on the
14th of February an order was made by the Lord Ordinary recalling the interlocutor of
the 1st of February, and admitting the Respondent to lodge defences . That was an
obviously right order if the Defendant desired to contest the claim on the merits and
suggested, that she had a defence ; but it was a course inconsistent, as it seems to me,
with her present pretension to treat the Scotch action as a nullity .

In addition to Re Low there are various civil cases in the Commonwealth jurisdictions and several English admiralty cases which go , some
way to support the principle newly enunciated by Houlden J.A. in Clinton :
None of these cases showed'an adequate awareness of previous case law on,
the subject and none,, with_the exception, of The Dupleix,1 8 referred .to the
Voinet dicta from which the contrary principle, arose.
's There are statements in several cases,
albeit not in the context of a protest to the .
jurisdiction, that if the defendant voluntarily appears and takes the chance of a judgment in
his favour he is bound . See, for example, Voinet, supra; footnote 8 ; at pp . 41-42 and
Schibsby v . Westenholz (1870), L .R . 6 Q .B . 155,, at p . 162 . On older cases see Smith,
Personal Jurisdiction (1953), 2 Int . Comp . L .Q, 510, at pp . 5.14-522 .
16 [189411 Ch . 147 .
1~ 7 Ibid ., at p . 160 . Note Collins'' observation on Re Low in his case . comment on
.
Geoprosco entitled Harris v . Taylor Revived (1976), 92, L .Q . Rev . 260, at p. 276, note 18 .
He stated that "that was a case where the Scots court had seized property to found its
jurisdiction and the defendant had -subsequently defended the whole case_ on its merits" . It
was not, however, a case "where the appearance was limited to preserving or saving goods
from seizure" .
18 [19121 P . 8 .
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A case of some interest because it is an Ontario case is the decision of
Riddell J. in Huntingdon v . Marion, Iy a decision which was affirmed by
the Ontario Court of Appeal . In that case there was a seizure in Quebec
("saisi-gagerie") before judgment of certain goods in an action on a lease .
The defendant entered an appearance but in order to set aside the seizure the
court held that it was necessary to go into the merits of the case. The
defendant did not dispute the merits and the motion was unsuccessful .
Defaultjudgment was signed in the Quebec court and, the money not being
paid, the Ontario action was brought upon the Quebecjudgment . Riddell J.
stated :2°
Sheppard, through his solicitor, entered an appearance in the action . It was argued
that this was necessary in orderto attack the saisi- andBeland v. Martineau (1895),
Q.R . 8 S.C . 284, was cited. Assuming this to be the law, the defendant Sheppard,
knowing that to attack the saisi he must enteran appearance to the action, deliberately
entered an appearance . He cannot be heard to say that his general appearance should
have a special effect only ; and, if the law is not as stated, he entered an appearance
without being obliged to do so . In either case, he is bound.

It is clearfrom this case that the Ontario court took a position on appearance
which is at odds with the dicta of Voinet v. Barrett, albeit only in the
context of a formal entry of appearance . The case has some relevance to
Clinton but it is not a case on all fours with that case, asRe Low is, because
in Clinton and in Re Low the result turned on the fact that there was a
defence on the merits not on the fact of a formal entry of appearance.
A more relevant case appears to be that of Guiard v . De Clerrnont"
where it was held that a defendant who succeeded in setting aside a French
default judgment and proceeded to defend the case on its merits had
submitted to the jurisdiction of the French court even though at the time of
his appearance his French assets had already been seized in execution ofthe
judgment . This case differs from the Re Low and the Clinton case only on
the basis that the seizure in Guiard took place after judgment . But the point
in favour of the case's relevance is that like Re Low and Clinton the
defendant defended to protect property which had been seized by the
foreign court before his appearing. Arguably, whether the seizure is before
judgment or after default judgment should not be the issue." There is
19
(l925), 28 O.W .N . 221, affd . (1925), 29 O.W .N . 187.
`° Ibid ., at p. 223 .
2" [19141 3 K .B . 145.
22 Cf.
Castel, Canadian Conflict of Laws, Vol . 1 (1975), p. 435: "Actually it is
difficult to see why there should be any difference between a case where the appearance is
entered to protect property actually seized and a case where the appearance is entered to
protectproperty which may become subject to seizure . The defendant appearing should not
be bound in either case ." Note that the principle enunciated by Roskill L. J. in Geoprosco,
text accompanying footnote 7, does not explicitly state that the appearance solely to
preserve assets seized by the court must take place before judgment rather than after default
judgment.
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room, however; to distinguish Guiard on the ground that the court only
held the appearance voluntary because the assets seized were, so small that
the defendant could not be said to have acted under. any compulsion in
appearing; otherwise, the appearance would have been involuntary and
contrary to the principle put forward in Clinton . In addition, there is the .
distinction to be made, as Lawrence J'. statedin the case., between the "case of entering an appearance where a seizure had been made to foundjurisdiction" , such as in Clinton, .and where "there was merely a seizure in process
of law, or rather an attachment in . the nature of a garnishee .order .nisi"23 '
such as in Guiard itself . Such a distinction may - as well be a ground- to
distinguish the Huntingdon case from Clinton; in the latter case the property was seized as. a basis of jurisdiction while in the former case the seizure
("saisie-gagerie") was a landlord's self-help remedy in the form of "distress", the goods already carrying a lien on them.
The most interesting case, however, outside ofRe Low; is the Tasmanian Supreme Court decision in Re Williams 24 In that case an action in
regard to a will was instituted in blew South Wales to 'remove certain
trustees who were domiciled in Victoria. The trustees not only entered an
appearance in the foreign court but they also filed a defence on the merits
and a plea to the jurisdiction of the court. Clark J. held : 25
Adefendant who appears only to protest against thejurisdiction of the Court does not
thereby necessarily submit himself to it . Buta defendant who adds to his protest
against the jurisdiction a defence on the merits, and takes the risk of a judgment
against him on the facts, cannot. afterwards dispute the jurisdiction of the Court.

The court noted that ifthe defendant wished . to preserve his right to deny a
judgment inpersonam the defendant "must confine his defence to the suit
in the foreign Court to a denial of its jurisdiction" . 26 Note how closely this
parallels Houlden J.A.'s position that the defendant could have confined
his defence to contesting jurisdiction and seizure and yet deny attornment .
The preceding cases each arose as a civil action . Read, in Recognition
and Enforcement ofForeign Judgments in the Common Law. Units. of. the
British Commonwealth, 27 . also pointed out that there are a number of
admiralty cases where, in an action commenced in rem, persons appearing
to that action to contest liability become by voluntary appearance parties to .
-the action in personam . He only added the following qualification : 28
There is, of course, an essential distinction .between this sort_of an appearance and
appearance in a personal action when property' has been seized as basis for the
jurisdiction of a foreign court; situs of the res within the territory.of the court is the

23

Guiard, supra, .footnote 21, at pp . 154=155 .
(1904), 2 Tas. L.R . 183 .
25 Ibid.,'at p.
186.
26
ibid.
2.7
(1938), p. 164, note 66 .
28
ibid.
24

641

LA

REVUE DU

BARREAU CANADIEN

[Vol . 61

internationally recognized basis of admiralty jurisdiction in rein, so that the foreign
admiralty court would have had at least valid jurisdiction in the cause though not in
personain at the time of the defendant's appearance .

An admiralty case on point is Simpson v. Fogo." In that case a British ship
had been seized in New Orleans, Louisiana, at the instance of some
creditors of the owners for the purpose of availing themselves of the sale
price to satisfy their claims . The mortgagees of the ship intervened through
their agent who presented their title to the court and claimed the ship . The
Louisiana court declined to recognize the title of the mortgagees and
ordered the ship to be sold . In dealing with the intervention Wood V .C .
stated that "it appears from evidence that had there been no intervention the
mortgagees would not have suffered" .30 And he further said: 3l
[Tlhe mortgagees attempted to take possession through the medium of their agent
Mure : and it is quite clear, according to the law of Louisiana, that Mure might have
abstained altogether ; and if he had abstained, this difficulty would not have arisen,
but the title of the plaintiffs would have been clear.

The court refused to recognize the judgment on a ground which does not
concern us. However, the case is arguably on point. There was a seizure of
property to create jurisdiction . There was an appearance entered to save
that property . The appearance was viewed to be voluntary in that if the
mortgagees had not intervened, they would not have suffered .
Likewise, in The Dupleir, 32 referred to in Clinton, 33 where the defendants' vessel was seized in respect of a collision on the high seas, the court
held that the defendants could not defend on the merits without subjecting
themselves to the jurisdiction of the court . After referring to Voinet v .
Bati-ett, the court held : 3 `t
In my opinion, an appearance not merely for the purpose of obtaining a release of
property arrested, but also for the purpose of attempting to obtain a judgment freeing
defendants from all liability for a collision . . . is not an appearance "only to save
property in the hands of a foreign tribunal", nor an "appearance under duress".

From the review of these Commonwealth decisions one can see that
there is a body of case law which supports the Dicey and Morris principle
cited with approval in Clinton . As I have noted, Houlden J.A ., however,
went further than this principle by drawing an important distinction between contesting jurisdiction or seizure on the one hand and contesting the
merits of the plaintiff's claim on the other hand; contesting the former is no
attornment tojurisdiction but contesting the latter is attornment . In making
this distinction the court at once clarifies and limits the common law
position on jurisdiction in personam.
(1860), 29 L.J . Ch . 657 ; (1863), 32 L.J . Ch . 249.
32 L.J . Ch . 249, at p. 250 .
3 ' 32 L.J . Ch ., at p. 253.
32 Supra, footnote 18 .
33 See text accompanying, footnote 14, supra.
34 Supra, footnote 18, at p. 15 .
=9
3'
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The court referred to the textual authorities of Beale and of Cheshire
and North and also to the case of Geoprosco. in regard to its new formulations. One.can see that it is from the eminent American authority of Beale
that Iloulden J.A . found support for the view that contesting the validity of
the seizure of-property is an exception to attornment . In his A Treatise .on
the Conflict ofLaws35.Beale referred to numerous American cases for the
proposition which- he formulatèd:36

If an action is begun by attachment or garnishment against a defendantover whom the
court has no jurisdiction, and the defendant appears solely for the - purpose of
objecting to the validity of the attachment or garnishment, he does not thereby confer
. jurisdiction upon the court over. his person . On the other hand, if he appears and
pleads to the merits without attempting to limit his appearance, he does confer
jurisdiction, over his person, end the court may render a personal judgment against
him.

It~ is Cheshire and North who provide ` support for the view that
contesting the jurisdiction of the foreign court is an exception to attornment . In their treatise, Private International Law, after discussing the
troubling distinction in Geoprosco between contesting the existence of the
jurisdiction and the exercise ofthat jurisdiction, the'learnO authors stated:
"The distinction which ought to be drawn is between contesting the
existence or exercise of the jurisdiction of the foreign court, whether by .
conditional appearance or otherwise, and, contesting the merits of the
plaintiff's claim."" :., .
Besides formulating, the exceptions to attornment, Houlden J.A. also
made specific comments on the manner of . contesting the. jurisdiction or
seizure without attoming . While -noting that it was uncertain whether,"a
conditional or limited appearance" could have been entered in South
Africa, his Lordship stated,that even if.such an appearance was not possible
tinder South_ African :procedure, the defendant in his defence could have
limited his defence to the two objections ofjurisdiction or seizure . It is clear
what the court is saying in the situation where there is no procedure for the
formal entry of "a conditional or limited appearance" ; the defendant may
still limit his defence andhe only attorns to thejurisdiction when he makes
thefatal move . ofdefending the action on its merits. What are the consequences, however ; of filing a general,(unconditional) appearance .when there
is also the alternative procedure at' hand-, the jurisdiction of filing "a.
conditional or limited appearance" ?=Does . the defendant automatically
dttorn to the jurisdictionin such a situation, as was.the result in the Ontario
case of Huntingdon v. Marion?3 8 It appears from Clinton that this would
not be the result . The South African edictal citation, which is equivalent to
35

(1935), Vol. 1, s. 82 .6 ; .pp. 352-353,
At pp . 352-353. This formulation is likely the precursor of s. 39 of the American
Law Institute; Restatement of the Law of Judgments (1942) which has similar wording.
37
(10th ed .,_1979), p. 640.
38
See text accompanying footnotes 19-20, supra.
36
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Ontario's writ and statement of claim, requires the filing of a notice of
intention to defend . Such a notice is the equivalent of the Ontario requirement of filing a general appearance ; the Ontario writ of summons states that
"if you wish to defend this action, either you or your lawyer shall file an
Appearance' .39 In Clinton a notice of intention to defend (general appearance) was filed but the court did not say that it was at this point that the
defendant had to limit its defence to jurisdiction or seizure . It is only in the
statement of defence that such a limitation is required ; if the defendant,
however, does not limit his defence but defends the action on its merits, he
attorns to the jurisdiction of the court. Thus, even if it is possible to enter a
conditional appearance and the defendant instead enters a general appearance, he does not then automatically attorn to the jurisdiction . He still has
another opportunity . In this manner Houlden J .A. made the defence on the
merits the point of no return .
The American Restatements
While there is considerable Commonwealth authority for the view that
a defence on the merits gives rise to an attornment to the jurisdiction,
American response to defending on the merits has been more favourable to
the defendant . The Restatement of the Law of Judgments agrees with
Clinton in providing that the defendant has the right to limit its appearance
for the purpose of contesting the jurisdiction of the court or the validity of
the seizure of property .4o Unlike Clinton, however, the Restatement provides that the defendant can defend the case on the merits without attorning
to the jurisdiction of the foreign court. The only requirement is that the
defendant state that he is not attorning to the jurisdiction of the court when
he appears. Section 40 states :

If, in a proceeding begun by attachment or garnishment or by a creditor's bill in a
court which has no jurisdiction over the defendant, he enters an appearance for the
purpose of contesting the validity of the plaintiff's claim, he does not thereby subject
himself personally to thejurisdiction of the court, if in appearing he states that he does
not submit himself to the jurisdiction of the court.

Such a limited appearance affords the defendant a considerable advantage.
If he loses on the merits, the judgment affects only the interest of the
property seized because it is a judgment in rein; the judgment does not
impose a personal liability on the defendant . It is said in the commentary to
the Restatement that the rationale for this limited appearance is that the
defendant has to choose between forfeiting his property and submitting
himself personally to the jurisdiction of a foreign court which would
otherwise have no power over him : "It is reasonable that the defendant
39

See The Ontario Annual Practice 1982, "Appendix of Forms", Form 1, p . 646.
4° Op . cit., footnote 36 . See s . 20 for contesting jurisdiction and s . 39 for contesting
seizure, although s . 39 specifically refers to contesting seizure "in a proceeding begun by
attachment or garnishment or by a creditor's bill", s . 20 does not refer to the manner
employed for commencing proceedings . Seealso, Restatement of the Law Second, Conflict
of Laws (1971), s . 81 .
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should not be subjected to this dilemma . "41 This rationale is not acceptable . The defendant surely should not be favoured to the" extreme that he
can exploit the judicial system to this advantage. It is true, as'the Restatement.commentary noted, that since the court has no personal jurisdiction .
over the defendant, the issues litigated are "not binding on the parties by
way of collateral estoppel" 42 and : new proceedings- may commence
whether such action is begun personally against the defendant or by seizing
other property owned. by him. But this attitude clearly only prolongs the
matter for even if the plaintiff is willing and can afford further litigation
such action only causes a multiplicity of proceedings-and the results are
predictable . If the plaintiff won in the first case on the merits, he is likely to
win in the next case on the same merits . It is submitted that the better and
more sensible view is that if the defendant appears to defend on the merits,
he takes a chance ofajudgment in his favour and is personally bound; ifthe
judgment is not in his favour, he is also, bound personally . This view has
considerable support in the common law . A judgment on the merits in a
foreign jurisdiction should have no different result than a judgment on the
merits in a domestic forum.
There is a recent development in American case law which further
weakens the rationale underlying section 40 of the Restatement. In the
United States Supreme Court decision of Shaffer v. Heitner44 the court
held, with some qualifications ; - that the . "minimum contacts principle"
applied to the exercise ofjurisdiction in rem . That principle recognizes that
the proper exercise ofjurisdiction in rem is determined by the connection
between the transaction and the forum, by the situation of the parties, and
by the purpose of the litigation .
Shaffer was à case where a non-resident shareholder of a Delaware
corporation brought a derivative action against certain officers and directors. The plaintiffs also obtained an order for sequestration of the defen
dants' Delaware property, including stocks, options, and warrants . The
defendants countered by entering a special appearance to quash service of
process and to.vacate the sequestration, order. In noting that the presence of
property in a foreign jurisdiction does not automatically confer jurisdiction
over the owner's interest in that property, the court stated.that the existence
ofjurisdiction depends. on "contacts among the forum State,, the defendant,
and the litigation" :"
. . . although the presence of the defendant's property in a State might suggest the
existence of otherties among the defendant, the State; andthe litigation, thepresence

Op . cit ., footnote 36, p. 154.
Ibid .
43
This is of course the view of Clinton and the body of case law which has been
discussed in support of it . . See also footnote 15, supra .
44 (1977), 97 S . Ct 2569 .
45
Ibid ., at p. 2581 .
41

42
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of the property alone would not support the State's jurisdiction . If those other ties did
not exist, cases over which the State is now thought to have jurisdiction could not be
brought in that forum. 46

The following two hypotheticals may help to illustrate the application
of the minimum contacts principle and the application of section 40 of the
Restatement. (1) Suppose B, a resident of country Y, suffers injury on land
in country Y owned by A who is not a resident owner. A resides in country
X and also owns land there. B sues in tort against A in country Y and seizes
A's land in country Y to gain jurisdiction . (2) Suppose A, a resident of
country X, while driving in country Y injures B, a resident of country Y. A
owns land in country X and in country Y. After A leaves country Y, B
brings suit against A in country Y and seizes A's land in country Y to gain
jurisdiction .
In hypothetical # 1 under the minimum contacts principle it is
appropriate for the court to exercise jurisdiction in rent for there is a definite
connection between the parties, the place of the injury, the forum, and the
purpose of the litigation . This is not the case in hypothetical #2. Under the
minimum contacts principle it would be clearly inappropriate for the court
to exercise jurisdiction in rem . Under the section 40 principle of the
Restatement, however, there is a different result since the analysis is not
based on when jurisdiction in rem is appropriate. In hypothetical #2 B
seizes property in country Y even though A has property in both countries
X and Y and is resident in country X. Arguably country Y is an inconvenient forum for A; he should not have to choose between forfeiting his
property and defending in such a forum. According to section 40, he should
be allowed to defend on the merits without attorning .
The result in Shaffer v. Heitner influenced the Tentative Draft on the
subject for the second Restatement of the Law ofJudgrnents47 because the
case "almost entirely supersedes the first Restatement . "48 As the "Repor
ter's Note" to the Draft observed, the usefulness of the limited appearance
device in section 40 of the first Restatement is substantially diminished for
the property owner seeking protection from personal liability "can invoke
the minimum contacts principle to have the action wholly terminated" . 49
While the "Note" further stated that there was one situation where section
40 might apply, it suggested that the application of a limited appearance to
that situation was less than fair and just:'°

Hence, the benefit of a limited appearance ordinarily could be claimed only by a
defendant who wants to litigate on the merits in a forum that is exercising jurisdiction

46 Ibid., at p. 2582 .
" Tentative Draft No . 5 (March 10th, 1978).
43 Ibid., p. 90 .
49 Ibid., p. 89 .
., pp.
"'Ibid
89-90 .
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only because no other forum can give the plaintiff adequate redress . There seems no
reason why the defendant should be allowed thus to exploit the limitations of the
judicial system .

If we suppose that in our hypothetical #2 A had property only in country Y
and did not have property in country X, then.under the observation in the
"reporter's Note", it may be that the exercise ofjurisdiction in rem would
be appropriate since no other forum but country Y could give B adequate
redress. Nevertheless, the defendant should not be allowed the unfair
advantage of section 40.
The appellant in Clinton v: Ford did not raise an argument for, the
application of the minimum contacts principle. If he had done so, it may be
that the result would have been different. There is no evidence in the case
that the three 'parcels of property seized in South Africa would have
satisfied the minimum. contacts standard . Notwithstanding this observation, it is clear, from our review of the problem that Clinton..v. Ford is a
welcomed development in the conflict of laws for it at: once clarifies and
advances the common-law position . It only remains, to be seen .how à future
Commonwealth court will resolve the problem in a casewhere the defendant raises an argument based on the minimum contacts principle . Two ;subsidiary Issues in Clinton . , . _ After holding that Ford did attorn to the jurisdiction . of _ the foreign
court, Iloulden J . A : addressed the subsidiary issues of defence of partial
payment and the proper date, for the rate of exchange . Ford alleged that
Clinton had received partial payment of the judgmentby levying against his
South African property though he did notproduce evidence on the appeal or
in the lower court that a realization was made from the property or what the .
amount of such realization was. His Lordship gave Ford two months from
the date ofjudgment to produce such evidence and in the interim Clinton
was permitted to issue and file execution but not to take other steps for
enforcement of the judgment . - .
Outside-of Clinton itself, there is little case law dealing with defence
of payment in the context of foreign judgments. There are only, two
Canadian cases. In Fore Street Warehouse Co . v . Vàndélïnder51 the
Alberta, Court of Appeal had occasion to deal with the defence when the
only evidence before the court was the statement of the defendant to'the
effect that when he left a business firm composed of_himself andanother,
against whom the judgment was recovered, the firm had assets sufficient to
cover its liabilities . The court held the evidence to be insufficient to make a
finding, in favour of the defendant. In. Bank of Ottawa v. Esdale 52 the'
Alberta Supreme Court at trial held, in:an action on a judgment obtained in
51
52

(1911), 18 W.L .R . 518 .
(1920), 51 D .L .R . 168.
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Ontario, that in order to avail oneself of the defence of payment or
satisfaction thejudgment debtor must plead it in his defence ; the matter was
reversed on other grounds on appeal . In Clinton, Ford fortunately did plead
the defence in his statement of defence as well as raising the issue on
appeal . Castel in his Canadian Conflict of Laws states that "[p]artial
satisfaction or partial release is also a good defence to the extent of that
payment or release"" but no authority is cited for this proposition .
There are also two early English authorities in the matter . In Barber v.
Lambs an action was brought on the original cause of action and the
defence was a judgment obtained by the plaintiff in a foreign court and full
payment of the sum so recovered. The court held that satisfaction of the
foreign judgment is a complete answer to a subsequent suit brought upon
the original cause of action . Erle C .J . stated that "here the defence does not
rest on merger, but on the principle that the plaintiff has obtained the
judgment of a tribunal to which he has resorted for enforcing his debt, and
that the judgment so obtained has been satisfied by payment of the sum
awarded" .55 Arguably Barber v. Lamb, which is authority for defence of
full payment, could apply to Clinton as authority for defence of partial
payment.
The second English case is the turn of the century decision of Taylor v.
Hollard. 56 There the plaintiff recovered judgment against the defendant in
England for a certain sum of money; two years later he brought an action
upon the judgment in a South African court. This court refused to enforce
the English judgment in full and gave judgment to the plaintiff for about
two-thirds the sum: The plaintiff accepted full payment of the lesser
judgment . Subsequently, he brought an action in England against the
defendant to recover the balance remaining due under the original judgment . The court held that the plaintiff had elected to take payment of the
second judgment in discharge of his whole cause of action and could not
afterwards sue for the residue of the original debt in England . Though
Taylor v. Hollard is not directly applicable to the facts of Clinton v. Ford
there may be an indirect application of the case based on some observations
made by Piggott in his Foreign Judgments and Jurisdiction .57 Piggott
asked the question of what consequences would follow if only part of the
amount is realized by execution for he argued that "obtaining partial
satisfaction raises different questions of principle to obtaining full satisfaction: there is neither merger nor is the question res judicata" .58 He
observed that the judgment in Taylor relied to some extent on the dictum of
53 Op .

Cit., footnote 22 . p. 523 .
(1860), 8 C.B .N .S . 94 .
55 Ibid .,
at p. 99 .
56 [19021 1 K.B . 676.
57 part 1 (1908) .
58 Ibid ., p. 59 .
54
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Erle C. J. in Barber v . Lamb that "it would be contrary to all principle for
the party who has chosen such tribunal, and got what was awarded to seek a
better judgment in respect of the same matter from another tribunal", 59
Piggott argued from this dictum that the question- of partial satisfaction
.
resolved itself into the following: 60
[I]s the emphasis in that dictum to be laid on thefact that the plaintiff has "chosen his
tribunal'.', ox on the fact that he has "got,what was awarded" . Bearing in mind the
facts in Barber v. Lamb, I cannot doubt that the former is the important fact, for the
consequence,, he cannot "seek a better judgment", fits on to it, and realisation is
immaterial . He has chosen his tribunal, and ifhefails toget.complete satisfaction, his
remedy must be on the judgmentfor the balance still remaining unsatisfied ; that is to
say, he must sue im England for the balance of the foreign judgment .

Although Taylor, unlike Clinton, .dealt with a situation of two judgments in
different amounts, Piggott's observation may be applicable . One - could,
argue that in Clinton certain properties were attached and sold in partial
satisfaction of the South - Africa judgment ; thus, the plaintiff has "chosen
his tribunal" . His remedy, as Piggott argued, now must be on that judgment for the balance still remaining unsatisfied, that is to say, he can sue in
ntârio only for the balance of the foreign judgment . '
The other issue which the Court of Appeal in Clinton addressed was
the proper date to establish for the rate of exchange of the South African
rand to the Canadian dollar . On appeal Ford argued that the judge of first
instance should not have used the exchange rate for the rand as atthe date of
the statement of claim. Rather, the amount of the judgment should have
been converted into Canadian dollars at the conversion rate existing on the
date ofjudgment. In reviewing this issue %loulden J.A . observed that the
only information before the lower court was the rate of exchange at the date
of the statement of claim. There was no material before him as to the
exchange rate At the date of judgment .
The . leading Ontario authority in this matter is the decision of Carruthers J., affirmed at the Court of Appeal, in Batavia Times Publishing
Co. v . Davis, 61 an action brought in Ontario to enforce a Pennsylvania
judgment . Carruthers . J . observed that at one time the Supreme Court of
Canada had followed the English practice and :applied the breach-day rule
for exchange rates butit had not had occasion to consider the question since
a change in the law was effected in England in the case. of Miliangos -v.
George Prank (Textiles) Ltd. 62 After giving argument for not following the
earlier Supreme Court of Canada decisions, Carruthers J. expressed the
opinion that he was "free to adopt that date which . . . Avoids an injustice
and is in step with commercial needs . Neither - of the parties should be
59

Supra, footnote 54, at pp . 681-682.
Plggott, ;op.

cît.; footnotte'57, p.. 59, italics added. (1978), 20 0 .12. (2d) ,437,, aff'd. (1979) ; 26 OR, (2d) 800 . 6z -[1975] 3 All E.R . 901 .(H .L .) .
60
61
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adversely affected by fluctuating currencies', . 63 Although his Lordship
stated that he preferred to "adopt the effective date of payment as being the
date for determining the rate of exchange' 64 he foresaw problems in the
application of this approach, including the effect on judgments of the
Currency and Exchange Act . 65 Consequently, he used the rate of exchange
prevailing at his judgment to determine the amount which the defendant
owed to the plaintiff, noting that if the parties could not agree on the
exchange rate he would accept "a statement of any chartered bank of
Canada signed by an officer or manager thereof which sets out the rate of
exchange on that date" . 66

In Clinton Houlden J. A . accepted the Batavia guideline of adopting a
date which would avoid an injustice and be in step with commercial needs,
Having noted, however, that the only information before the lower court
judge was the exchange rate at the date of the statement of claim and that no
material was put before him as to the rate of exchange at the date of
judgment, his Lordship concluded that while the lower court judge might
have availed himself of the rate of exchange prevailing at the date of
judgment the Court of Appeal could not say that on the material placed
before the judge he erred in using the exchange rate prevailing at the date of
the statement of claim .
DONALD J .A . LANGE

RECIPROCAL TAX IMMUNITY IN A FEDERATION-SECTION 125 OF THE
CONSTITUTION ACT, 186)7 AND THE PROPOSED FEDERAL TAY ON EXPORTED
NATURAL GAS.-The decision of the Supreme Court of Canada in Reference Re Proposed Federal Tax on Exported Natural Gas' is exceedingly
unfortunate . The court, for the first time since it became Canada's ultimate
court in 1949, was confronted with the problem of defining the scope of
section 125 of the British North America Act. 2 This section states : "No
lands or Property belonging to Canada or any Province shall be liable to
Taxation" . This terse provision of our Constitution remains somewhat
63 Batavia, supra, footnote 61, at p. 446.
64 Ibid., at p. 447.
65
R .S .C . 1970, c. C-39 as am .
66
Supra, footnote 61, at p. 447.
*Donald J.A . Lange, of the Ontario Bar, Toronto .
1 (1982), 136 D.L .R . (3d) 385, [198215 W.W .R . 577, 42 N.R . 361, 3 A.R . 541
z S. 53 of the Constitution Act, 1982, Schedule,
item 1, changes the name of the
British North America Act, 1867 to the Constitution Act, 1867 . However, because the
name was changed after the hearing of this case, I will continue to refer to the British North
America Act, hereinafter cited as B.N .A . Act.

1983]

Jurisprudence

653

obscure. The central issue was. whether the Parliament of Canada could
levy a tax in accordance with Bill .C-.57 upon the export of natural gas
owned-, produced and transported to the American borderby the'Crown in
the right of Alberta. The majority of the Supreme -Court of Canada,
consisting of Martland, Ritchie, Dickson, Beetz, .Estey and Chouinard JJ.
concluded their judgment by stating:3

It is important to recognize and indeed to emphasize that we are here dealingwith the
taxation of natural gas, or were we to . accept the Attorney General for Canada's
characterization, the taxation of either the movement of natural gas or. a transaction
involving-â specific resource, i.e . natural gas, Irrespective of the characterization
given, the titleto the natural gas is clearly in the province . We are notconcerned with
the taxation or regulation~of the provision of a service by'a province or with the
conduct by a province'of business which incidentally concerns the consumption of a,
resource property . Considerations which might concern a court in any or all of these
other matters are of no application in the application of s. 125 to legislation in the form
of the proposed Pt . IV, I of the Excise Tax Act.
The two questions posed in the reference do not lend themselves to individual
affirmative or .negative answers but .rather must be answered in substance :,
1 . Bill C-57 is not an exercise of the trade andcommerce function under s. 91(2)
by the Parliament of Canada ; it is in pith and substance taxation ;
2. Section-91(3) must be subordinated to the express provisions of s. 125;
3. The British North America Act, 1930, places,the ownership position of the
province of Alberta notlower than that enjoyedby the original provinces unders. 109
and~therePôre, where s. 125 is applicable, the province is fully entitled to the benefits
of its,protectlon ;
4. Therefore, s. 25 .13(1) is ultra vires with respect to the interests of the
province of Alberta as the owner, and deemed distributorunders: 25 .1(2), of thegas
in question .

y, the time the Supreme Court handed down its decision on the
reference, it was . admittedly doubly moot ; in . the sense of being doubly
imaginary . Firstly, the province had not caused a well to be -drilled in the
specified land owned by the Crown in the right of Alberta and therefore,
there,was no agreement with commercial corporations to have the gas
gathered, compressed and,processed and consequently there was no gas
belonging to the province to flow through the imaginary twenty mile long
pipeline, extending to the Montana border, which was supposedly unconnectedwith any other pipeline in Alberta. Secondly, under the CanadaAlberta Energy Agreement, signed on September lst, 1981, the federal
government in response to Alberta's vigorous opposition to an export levy
on natural gas agreed to reduce the tax to zero per cent on exports until
1986. In spite of the doubly imaginary or speculative nature of the reference, it presented the court . with an excellent opportunity to, probe and
define the limitation on the taxing power contained insection 125 . Lurking
just below the surface of the apparent but deceiving simplicity of section
125 are formidable definitional problems . What is the definition of "lands
3 Supra, footnote 1, at pp . 446-447 (D .L .R .), 643-644 (W .W .R .) .
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and property"? What are the taxes comprehended by the prohibition
against taxation on "lands and property"? What meaning is to be given to
the "notwithstanding" clause in section 91?
This comment will examine the reasons for judgment of the majority
and that ofthe dissenting minority. An attempt will then be made to define
what the writer believes to be the most appropriate scope to accord to
section 125 . There will also be a discussion of the broader issues which the
writer believes should have influenced the court in interpreting section 125 .
The Irrelevance of any Section 91 Classification to Section 125
The majority decision of the Supreme Court must provide very cold
comfort to Alberta and the other provinces. The immunity has been
expanded beyond simply prohibiting a property tax levied by one level of
government on the other, but the provincial immunity now only applies to
taxation which is solely supportable by section 91(3), "the raising of
Money by any Mode or System ofTaxation" . Section 125 does not provide
immunity from federal regulatory taxation for provincial land and property. The majority state:'

Furthermore . the federal government has the undoubted power in the exercise of its
regulatory authority under s . 91(2), "The Regulation of Trade and Commerce", to
affect directly and seriously the provincial proprietary interest notwithstanding that
that effect might come through regulatory taxation and notwithstanding the presence
of s . 125.

This approach seems to emasculate the protection provided by section 125.
Section 125 says : "No Lands or Property belonging to Canada or any
Province shall be liable to Taxation" and one would have thought that this
clearly indicated that the lands or property of one level of government were
protected from all taxation levied on such lands or property by the other
level of government . We are now told that the immunity of section 125
means only that "such lands or property are not subject to the taxation
activities of the other level of government either under ss 91(3) or 92(2)" 5
but such lands or property are subject to "taxation activities" of the other
level of government if grounded in other heads of sections 91 or 92 . This
emasculation ofthe immunity is not as great as it first appears to be . This is
because the "double aspect" doctrine is not applicable in this situation.
The majority state:

In most cases, it is enough to place a matter within either s. 91 or s . 92 . The concept of
a "double aspect" therefore finds currency in cases dealing with a federal power on
one hand, and a provincial power on the other. . . . It is seldom necessary to assign a
particular head of power if a matter clearly falls within several heads of ss . 91 or 92 . In
the present case, however, a specific assignment is necessary . This is because s. 125

4 [bid., at pp . 425 (D .L .R .), 620 (W .W .R .) .
s
Ibid., at pp . 426 (D .L .R .), 621 (W .W .R .) .
6 Ibid., at pp . 441 (D .L .R .), 637-638 (W .W .R .) .
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is by its terms addressed only . to s. 91(3), the power of taxation . It does not attenuate
federal power to legislate under other heads in s . 91, such as "trade and commerce" .

It does seem somewhat artificial to say that "s . 125 is by its terms
addressed only to s . 91(3)" . Section 125 does not specifically refer to
section 91(3) and the only word common to the two provisions is "taxa
tion" . It would appear that the most reasonable interpretation which could
be given to section 125 is that it prohibits one level of government from
levying a tax on lands or property of the other level of government .
Whether the tax can be categorized as, in pith, and substance, a regulatory
provision, would appear to be immaterial . Surely a tax is a tax is a tax. It
should be irrelevant that it may, also be a regulatory measure . . There is
nothing'in section 125 which requires or even suggests that the prohibition
can be circumvented merely because another head of section 91 -, other than
the taxing power, might support the tax.
The only support for the majority's unusual interpretation of section
125 is the Privy Council decision in A .G .B .C . v . A .G . Canada, the
Johnny Walker case . In that case, the British Columbia government purch
asèd whiskey overseas to sell in government owned stores and shippeditto
Canada where customs clearance was refused unless duty was paid . In, all
courts, the Exchequer Court, s The Supreme Court of Canada' and the Privy
Council, British Columbia's reliance on section 125 to defeat the claim for:
customs duties was rejected . The Alberta Court of Appeal ; in -the present
case, stated that, "It is clear that the customs duties .there under consideration were characterized as justified under the power to regulate trade and
commerce" . 1° The majority of the Supreme Court of Canada were more
circumspect and.held that: "Although the matter is equivocal, we think the
better view is that customs duties on imported goods were viewed by their
Lordships as primarily supportable under Parliament's constitutional
."''
authority to regulate trade and commerce
There are two possible interpretations of the Privy Council decision in
the Johnny Walker case . One is that the customs duties are supportable by
the trade and commerce power and . therefore do not intrude upon the
immunity established by section 125. The other. is that a tax On the
importation of goods. is not a tax on property qua property and therefore
does not trespass, -upon the immunity . It must be conceded that the first
interpretation ofthe Johnny Walker case has received substantial academic
support. In fact the Supreme Court of Canada quoted and agreed with
7 [19241 A.C . 222, .[192314 D.L .R . 669 .(P.C .) .
8 (1922), 21 Ex . C.R . 281, 63D.L .R. 82 .
9 (1922), 64 S.C .R . 377, [19231 1 D.L .R . 223.
io Reference Re Proposed Federal Tax on ExportedNatural Gas (1981), 122 D.L .R.
(3d) 48, at p. 57, [1981) 3 W.W .R . 408, at p. 418 (Alta C.A .) .
11 Supra, footnote 1, at pp . 437 (D.L .R .), 633 (W .W .R .) .
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Professor Hogg's
interpretation . Professor Hogg, referring to section 125,
I
has written : '-

This provides an intergovernmental immunity from taxation, but only from taxation
upon "lands or property belonging to Canada or any province" . The section was held
inapplicable in the Johnnv lValker case, apparently because the Privy Council held
that the customs duties were designed to regulate trade and commerce as well as to
raise revenue. Since most taxes are levied with a view to their effects on the economy
as well as their revenue yield, this reasoning seems unsatisfactory . However, if their
lordships were regarding the customs legislation as primarily regulatory, then it is
easier to understand not only why s . 125 did not apply, but also why the federal
Parliament was held competent to tax the province .

I would agree with the majority of the Supreme Court of Canada who
in referring to the Johnny Walker case say: "The rather briefjudgment of
Lord Buckmaster in thejudicial committee refers to the legislative author
ity ofParliament with respect to both regulation of trade and commerce and
the raising of money by any mode or system of taxation . The judgment is
not entirely free of ambiguity . " 13 1 also agree with the majority when they
say that "the matter is equivocal" . 14 However, I would contend that the
ambiguity ofthe Privy Council decision demands a careful consideration of
the majority judgments of the Supreme Court of Canada in the Johnny
Walker case . This the majority failed to do . The majority did refer to the
Supreme Court of Canada judgment but not for the purpose of rigorously
determining the ratio of the case but rather to bolster their own preferred
interpretation of the Privy Council decision through selective quotations .
A fair and complete reading of the decision of Mr . Justice Duff in the
Johnny Walker case clearly supports the interpretation that custom duties
may be levied on a province because the section 125 immunity is restricted
to a tax on property qua property. Mr. Justice Duff stated :'

It is indubitable that the word "taxation" in itself denotes a class of operations which
includes the raising of moneys for public purposes by the imposition of customs
duties . But that is not of much assistance . Our first duty in construing the section is of
course to ascertain the ordinary and grammatical meaning of the words, but it is in the
ordinary grammatical meaning of the words in the setting in whichthey are found and
as applied to the subject matter that we are concerned. What the section is dealing
with is not taxation in general but the liability of "property" to "taxation" and the
word taxation when used in this association has, I think, prima facie a much less
comprehensive import than that which would be ascribed to it standing by itself or in
some other connections . Customs duties when levied for the purpose of raising a

Hogg, Constitutional Law of Canada (1977), p. 413. It was quoted with agreement,
supra, footnote 1, at pp . 437-438 (D .L .R .), 634 (W .W.R .) . Professor John Whyte has also
stated that : "The best reading of the Privy Council decision seems to be that the law
imposing the customs duty was primarily a law in relation to trade and commerce under
section 91(2) and not a lawprimarily in relation to taxation" . (The Constitution and Natural
Resource Revenues, Discussion Paper 14 of the Institute of Intergovernmental Relations,
Queen's University (1982), p . 26) .
13
Supra, footnote 1, at pp . 436 (D .L .R .), 633 (W .W .R .) .
14 1bid, at pp . 437 (D .L .R .), 633 (W .W.R .) .
15
Supra, footnote 9, at pp . 383-384 (S .C .R .), 226-227 (D .L .R .) .
12
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revenue are, speaking broadly and- in the general view of them taxes on consumable
commodities, taxes on consumption ; while the taxation of capital, of assets, of
property, is a very different matter . And I think the distinction affects the use of
language to this extent at least that neither in popular speech nor in, more deliberate
discussion would the phrase taxation used in connection .with capital or property,
`taxation of.property' for example, suggest the operation- of levying customs duties .

It is certainly true that Duff J. regarded that imposition of customs
deities; except where imposed primarily for revenue purposes, as-falling
within the ambit oftrade and commerce . However, it is clearly not because
of this classification that the section -125 immunity is not applicable . The
immunity is not breached simply because customs duty is not taxation of
property or as Duff J . stated : "Put `taxation' when used in such a context
[s . 125] has not, I think, prima facie so broad a signification .," 16
The other majority judgments of the Supreme Court of Canada in the
Johnny Walker case will now be considered : Mr'. Justice Idington's judgment unequivocably Supports the interpretation that a customs duty, does
not impinge upon the section 125 immunity because it protects lands and
property from a tax on property qua property . He would restrict the scope
of the immunity not just to a tax on, property but because of its location in
Part VIII "Revenues; Debts; Assets ; Taxation" to .Crown property distributed between Canada and the provincesby .that part ., Idington J. stated : 17
I am of the opinion that this exemption only relates to such lands and property as fall,
within the purview. of someone or other of the sections preceding it under said caption
and of those specifically set forth in the third and fourth schedule of the Act . . . .
Hence it seems to me that said section 125, above quoted, cannot reasonably be
extended to cover any such like case as now presented .

Mr. Justice Anglia clearly gives two grounds for holding that the
customs duties do not violate the section 125 immunity . They are "that
customs duties are not `.taxation' and that they are not imposed upon
`property' within the meaning of those terms as used . in section 125 of the
P .N.A . Act" . 18 The first ground agrees with the majority's preferred
interpretation of the Privy Council decision . Anglin J.' states : "In their
aspect as tolls imposed in exercise of the power to regulate trade and
commerce custom-duties are not 'taxation". "19_ However, Anglin J. placed major reliance upon A. G. ofN .S .W. v. Collector of CustomsfarN.S.W.2°
because section 114 of the Australian Constitution and section 125 ofthe
BN.A. Act are substantially the same and because the Commonwealth
government levied in that case a customs duty on the . importation of steel
rails by a State government to build its railway . Anglin J. stated : 21
le Ibid ., at pp . 384 (S .C .R .), 227 (D .L.R .) .
17 Ibid ., at pp .. .380
(S .Q.R .), 224 (D .L.R .) .i - .
,18 Ibid., at pp . 388
(S .C .R .), 229 (D .L .R .) .
19 1bid. ; ..at pp . 387 (S .C .R .), ;229 (D .L .R.) .
2°
(1908), 5 C .L .R . 818 (Aust. H .C .) .
21
Supra, footnote 9, at pp . 387 (S .C .R .), 229 (D .L.R .) .
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Although Australian customs duties, like those of Canada, are in terms imposed
"on" or "upon" the goods imported, four of the eminent Judges who satin the High
Court of Australia held that the subject of these tolls-the thing in respect to which
they are levied-is rather theexercising of the right of importation-the movement of
the goods over the border-their entry into the country-than the goods themselves in
their character as property belonging to their owner. Another view is that they are a
tax on the importer, whether owner or not of the goods, imposed in respect of the
importation. In either view they do not constitute a tax on property belonging to the
Province in the sense in which that phrase is used in section 125 .

Mr. Justice Anglin clearly held that a customs duty is not within the
prohibition because it can be supported by the trade and commerce power
but equally clearly he held that a customs duty levied on goods imported by
a province is valid because section 125 only prohibits a tax on property.
The fact that he gave two grounds is no reason to ignore his judgment . If
Mr. Justice Anglin's judgment were applied to the present case, it would
not be necessary to choose between the two grounds. The tax would be
valid if either it could be supported by the trade and commerce power or, if
it could be said that the tax was not a tax on property qua property.
It is only the judgment of Mr. Justice Mignault which might arguably
be said to support only the interpretation of the Johnny Walker case
preferred by the majority. Mignault J. stated : "The ground on which, I
think, the judgment appealed from can be sustained, is that customs duties
are not a tax imposed upon property as such, but are levied on the
importation of certain goods into Canada as a condition of their
importation . "22 Does the judgment mean that a customs duty is not within
the prohibition because it can be supported under the trade and commerce
power or does it mean that a customs duty is valid because section 125 only
prohibits a tax on property qua property? Although the holding is ambiguous, Mignault J., because he was discussing the trade and commerce
power both before and after the quotation, probably should be designated
as the only judge who exclusively holds that the customs duty is not within
the prohibition since it can be supported by the trade and commerce power.
All the other majority decisions clearly conclude that the customs duty can
be levied on a province because section 125 prohibits only a tax on
property .
It is submitted that the majority judgments of the Supreme Court of
Canada should be used to clarify the ambiguous affirming judgment of the
Privy Council in the Johnny Walker case . If this is done, the better reading
of this case is that a customs duty does not violate the section 125 immunity
because a customs duty is not a tax on property qua property and it is only a
tax on property qua property for which there is an immunity .
I believe that there is a second problem with the majority judgment .
This problem is that there is an implicit assumption that if federal taxation
of a province is to be held valid, it is the duty of the Attorney General of
22 Ibid., at pp. 394 (S .C .R .), 233 (D .L .R .) .

1983]

Notes- of Cases

659

Canada- to demonstrate that the tax is enacted pursuant to some head of
power other than the taxing power. For instance, the rnàjority state: "®n
this appeal it therefore. falls to the Attorney General,of Canada to demonstrate that the action . undertaken by-Parliament, in Bill C-57 relates to
legislative functions under s. 91 other than- those confined purely and
simply to taxation . "'23 This theme is. repeated in a number of places . For
instance, the majority states : "Federal legislation which is in form taxation
may'yet be binding on a province if it,is"in substance primarily enacted
under another head of power. "24 Subsequently, the majority reiterates this
saying : "If the primary purpose is the raising -ofrevenue for general federal
purposes; then the legislation falls under s . 91(3) and the limitation in s.
125 is-engaged. "2s It may be true that the limitation is engaged but there is
a second issue and that is whether the immunity of section -125 has been
breached. However, there appears to be- an implicit assumption that.if the
tax cannot be supported under a head other than the taxing power, it must
trespass upon the immunity of section 125 . This represents a serious flaw in
the logic of the majority judgment : The majority says that the first issue is
to classify the tax. If it is in "pith and substance" the regulation of trade
and commerce or some other head of section 91, other than 91(3), there is
no, problem-the tax is valid in spite of section 125. However, if, the
revenue Aspect ofthe tax predominates, it does not follow that the tax must
run afoul of section 125 . A second question must be asked. Is it a tax levied
on `..`the lands and property" of the province? This question must be asked
because section 125 does not protect a province from all federal taxation
but only federal tax on lands and property belonging to a province . The
failure to ask the second question means that the majority decision does not
address directly the primary issue in the case which is to define the scope of
the -immunity which section 125 accords to the provinces .,
The majority does discuss the scope of section 125 butit is approached
more tangentially and as a result of concern that the immunity should not be
evaded . The majority State :26

Section 125 provides, in broad terms, that, no lands or property of the federal or
provincial Crown shall be "liable to taxation" . The purpose of thisimmunity, as we
"have seen; is to prevent one level of government from appropriating to its own use the
property of the other, or the fruits of that property . This immunity would, be. illusory if
it applied only to taxes "on property"' but not to a tax on the Crown in respect of a
transaction affecting its property crop the transaction itself . The immunity would be
illustory,since, by the simple device of, framing a tax as "in personam" rather than
"in. rem",one level of government could with impunity tax away the fruits of
property owned by the other . The fundamental constitutional protection framed by s .
125 cannot depend on subtle nuances of form .

23

Supra, footnote 1, at pp . 426 (D .L .R .), 621 (W .WïR .) .
24 Ibid ., at pp . 436 (D.L .R.), 633 (W.W .R .) .
25 Ibid., at pp . 439 (D .L.R .), 635 (W.W .R .) .
26
Ibid., at p . 641 .
_ -
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There are a number ofcriticisms which can be directed at this discussion of
section 125. The section does provide for reciprocal immunity in regard to
the taxation of lands or property . It does not explicitly protect the "fruits of
that property" from taxation . This is a gloss which the majority has
purported to derive from Duff J . in the Johw2y Walker case who stated :
"The provinces are to keep the property assigned to them and enjoy the
fruits of that property free from any right of the Dominion to assume it
except for the purposes of defence (sec . 117) and they have the further
protection of section 125. . . . "-' This was clearly obiter and obiter which
involved the federal power to expropriate property and not the immunity
accorded by section 125. It is therefore surprising to find the majority using
these words to extend the boundaries of the protection given by section
125. It is even more surprising because the majority had earlier said: "We
do not find the analysis of the right to expropriate or the alleged right to
appropriate ofmuch assistance, even analogically . "28 The obiter of DuffJ.
directed to the federal power of expropriation affords little justification for
extending the explicit immunity of lands and property from taxation to an
immunity which includes "the fruits of that property" .
There is, however, no doubt that the majority is on strong ground
when it contends that the immunity would be illusory if section 125
protected the province solely from an "in rem" federal tax levied on
provincial lands and property and not from an "in personam" tax. There is
no doubt that section 125 must be interpreted as providing equal immunity
whether a tax is levied on the property itself or on the owner as owner of the
property. Only persons and corporate entities can pay tax; property cannot .
The immunity from taxation of lands and property cannot be avoided
through the simple expedient of levying the tax on the province as owner
rather than on the lands and property of the province . There is, however, a
logical flaw in the argument of the court . It has equated a transaction tax to
a tax on either property or a tax on the owner of property because he is the
owner of property . The problem facing the court is to define the scope of
the section 125 immunity . The majority has simply assumed the problem
away by equating a transaction tax with a property tax . A tax on property
qua property is clearly within the immunity and the issue is whether a
transaction tax is also within the immunity .
Section 125 does not by its terms comprehend a transaction tax. The
issue is therefore whether the section 125 immunity would be so illusory, if
it prohibited only a tax on property or on the owner because he is the owner,
that it must reasonably be extended to a transaction tax . The majority says
that the argument of the Attorney General of Canada essentially is : 29
`1 Supra, footnote 9, at pp . 385 (S .C .R .), 227 (D .L .R .) .
'`$ Supra, footnote 1, at pp . 425 (D .L .R .), 620 (W .W .R .) .
`9 1bid., at pp . 445 (D .L .R .), 642 (W .W .R .) .
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Sdlong as the gas remains in the ground it is free of taxbut as soon as the-Crown seeks
to realize on the asset inthe public interest ; the federal Parliament may tax at will the
proceeds of the disposition of the resource . We. do not think s. 125 is to be so
interpreted, nor the protection of the section so readily lost .

This is a strong reason for an expansive interpretation of section 125 .
Detracting .from the -force of the argument is the realization that- the constitutional -guarantee of immunity of provincial property from federal
taxation has already been substantially impaired by the majority's preferred
interpretation of the Johnny Walker case. As long as a federal tax is also in
"pith and substance" the regulation of , "trade and commerce".or some
other head of section 91 other than 91-(3), the constitutional guarantee of
immunity will according, to. the majority evaporate . When the immunity is
so volatile, I would submit that there is little need to give a greatly extended
meaning to section 125 in orderto insure that the protection of the section is,
not readily lost . In any case, I would- argue that the federal _Parliament
cannot tax at will the proceeds of the sale of natural resources. If the tax
discriminates against a province,, and certainly if it endangered the financial integrity ofa, province, it is unlikely that the courts would permit such
au undermining of the basic federal structure of our constitution.The majority does place considerable importance on the argument that
in -1867 "the .public domain was to be a.principal source of revenue for the
new provinces"'3° because of "the extreme unpopularity of direct taxes in
this era of `laissez-faire' political theory" .3 ' This argument seems. to slice
in two, ways . It is an argument for saying that because revenues from the
public domain were to be such an important source of government revenue,
therefore there .was a need to extend the constitutional protection to them,.
®n the other hand, it was the laissez-faire theory which made direct taxes
unpopular, thereby enhanced the- significance of the public domain, and
this theory, would also mean that direct government exploitation of resources would be . unpopular. Therefore, laissez-faire political theorywould suggest an immunity which did not comprehend direct exploitation
of resources by the province . If there was to be any extension of section 125
beyond its natural meaning, historical consideration might dictate that only
royalty income received by the province should come within the enhanced
protection . The public domain in 1867 did riot produce revenue through
direct exploitation by government but from. sale and royalty income . Thus
the historical argument of the majority does not seem to,require an extension of the immunity to include the export and sale of natural, gas which the
province has captured through drilling a well . .
It does not appear to be important whether the drilling of the well, the
removal of water and certain impurities and the transportation of natural
gas is or is not primary production. It.is not the traditional way in which-a
30

Ibid ., at pp . 434 (D .L .R), 630 (W .W.R .) .
31 Ibid ., at . pp . 434 (D .L .R .), 631 (W .W .R .) .
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province in 1867 would realize upon its natural resource and an historical
argument would seem only to imply that it would be royalty income which
might also come within the expanded immunity . However, the Supreme
Court of Canada generally prefers progressive interpretation . In Reference
Re Residential Tenancies Act, Mr. Justice Dickson in an unanimous
decision of the Court stated : "A constitutional reference is not a barren
exercise in statutory interpretation . What is involved is an attempt to
determine and give effect to the broad objectives and purpose of the
Constitution, viewed as a `living tree' in the expressive words of Lord
Sankey . . . .-32 A progressive interpretation would recognize that direct
taxation is no longer regarded with abhorence and that the provinces and
the federal government now share the largest direct tax, the personal and
corporate income tax between them. The relative importance of resource
revenue to the provinces is now much diminished and therefore the need for
an expansive interpretation of section 125 which would also protect the
proceeds of the disposition of property as well as the property itself is
correspondingly diminished .
It is also submitted that the majority judgment is non-functional and
consequently will be exceedingly difficult to apply . How will courts in the
future distinguish between a tax which is in "pith and substance" to raise
revenue from a tax which is in "pith and substance" to regulate interprovincial or international trade and commerce? In this case, because the
price, quantity and movement of natural gas is so carefully and fully
regulated, they will be unaffected by the tax. This must be one of the
clearest cases in which the revenue raising aspect is of exceedingly great
importance and yet threejudges of the Supreme Court of Canada found that
there was a blend of tax and regulatory policies . This clearly indicates that
the classification test to determine whether there has been intrusion upon
the section 125 immunity is non-functional and that the courts are not
equipped to cope with this kind of classification . If the B . N .A. Act requires
classification, a court must engage in classification unless it adopts the
double aspect doctrine, the course of restraint, and concludes that the
competing federal and provincial heads are of roughly equal importance. In
this case, there is no textual justification for engaging in classifying as
between heads of section 91 . The only kind of classification which is
textually demanded is to determine whether the tax is or is not a kind of tax
which is prohibited by section 125.
The pith and substance doctrine has only been used in cases in which
the impugned legislation has features which would cause the law to be
classified as falling within both the federal and provincial spheres of
competence . In this case, there is no competition between a head of section
91 and a head of section 92 . The only competing classifications in this case
are between section 91(2), the regulation of trade and commerce, and
32

(1981), 123 D.L .R . (3d) 554, at pp . 562-563 .

19831

Notes

of Cases

-

663

section 91(3), the. raising of money by~ any mode or system of taxation .
These are both heads of.federal power and therefore no choice of classification is necessary . The essential problem is whether the federal tax intrudes
upon the immunity established by section 125 . The pith and substance
doctrine was never developed to solve this kind of problem and it is
submitted that the doctrine has nothing to contribute in this sphere . Even if
the tax could be,characterized as intimately connected with the regulation
of interprovincial or international trade and commerce, it is still a tax.
Therefore it should be necessary to decide whether the tax fell within: the
prohibition of section 125., which says"no lands or property belonging to
Canada or any province shall be liable to taxation" . This prohibition does
not contain an exemption for a tax which.can also be classified as falling
under .the trade and. commerce power. Itis submitted that it is immaterial
how manyother heads of federal power maysupport the tax because, ifit is
tax of a kind prohibited by section 125 ; it should be ultra vires. Therefore,
it is irrelevant that the tax is or is not intimately concerned with a regulatory
scheme so as to deprive support from -section 91(2), trade an4'commerce.
The fact that a tax is or is not buttressed by the trade and commerce power
should not determine whether there has been federal trespass upon the
immunity created 'by section 125 .
'
The. Non-®bstànte Clause of section 91
Consideration will now be given to the dissenting judgment of the
Chief. Justice and McIntyre and Lamer JJ. The first point which the
dissenting opinion makes is that the federal powers under section 91 . "may
be invoked notwithstanding s. 125 or any other provincial protection or
provincial legislative authority" .33,_ After what purports to be --the major,
grant of federal legislative power contained in the peace order and good
government clause and after theforewarning that the enumerated heads are
not to restrict the generality of opening words, section 91 provides,"'it is
hereby declared that (notwithstanding anything in this Act) the-exclusive
Legislative Authority of the Parliament of Canada ektends to all Matters
coming within the Classes of Subjects next herein-after enumerated . : . " .
It should be noted that .the non .obstante .clause of section 91 applies not
simply to Part III of the E .N.A. Act, the-distribution of legislative powers,
but it applies to the entire Act including,section 125 . One can take several
approaches to the.non °obstante clause . -One choice is to conclude that the
clause is an egregious example of. bad draftsmanship and to accord no
significance to it whatsoever in relationship to section 125 . Another option
is to give the non obstante clause full meaning . This would have the result
that the reciprocal tax immunity contained in section 125 would be truncated so that it provided only tax immunity for lands and property belonging to Canada but not to the provinces. Between, these two extreme
33

Supra, footnote 1, at pp . 391 (D .L .R.), 581 (W .W .R .) .
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positions, there is a middle ground which would utilize the non obstante
clause to read down or restrict the meaning of section 125 to a scope which
is narrower than that which might otherwise be accorded to the section had
it stood in isolation.
It would seem that the middle position is more consonant with statutory construction generally and with the mutual modification approach
which has exemplified the interpretation of the B .N .A . Act. Chie f Justice
Ritchie in Barrett v . City of Winnipeg stated, "It is a settled canon of
construction that no clause, sentence or word, shall be construed superfluous, void or insignificant if it can be prevented" . 34 The dissenting
judges opted for a middle course . They stated :35

We reject completely any contention or suggestion that the paramountcy exemplified
in the plain and unambiguous language of s . 91 ("notwithstanding altything in this
Act, the exclusive legislative authority of the Parliament of Canada extends," etc.) is
subject to qualification and is subordinated either to s. 125 or to any other provincial
protective provision or legislative authority . That does not mean, however, that an
accommodation is excluded which would give rational scope to s . 125 or to other
provincial matters without completely suppressing federal authority given in non
obstante terms.

The minority of the Supreme Court of Canada criticized the Alberta
Court of Appeal for not addressing the issue of the effect of the nott
obstante clause of section 91 on section 125 and said "its opinion appears
to stand for an inversion of the terms of the Act of 1867 . . ." .36 It is
certainly arguable that section 91 in the past has been stood on its head by
the Privy Council in spite of the clear warning contained within i1 that the
enumerated heads are provided for greater certainty and are not to restrict
the broad grant of legislative power to makes laws for the peace, order, and
good government of Canada. However, having chosen to stand on our
heads in the past is hardly a compelling reason for adopting this ridiculous
posture in the future, particularly when confronted with a novel issue of the
impact of the non-obstante clause in section 91 on the tax immunity
provided by section 125 .
The minority of the Supreme Court qualifies the immunity provided to
the province by arguing that the non-obstante clause of section 91 requires
that section 125 be read as subordinate in this case to 91(2) the regulation of
trade and commerce . The minority states : 37
In our opinion, a rational reconciliation of s. 125 with exercises of federal legislative
power under s. 91 lies in recognizing the immunity of property and natural resources
of the provincial Crown from federal taxation of such property and resources within
the Province, or in respectof intraprovincial transactions . This would be to recognize
the exclusive legislative authority of the Province in matters that do not extend
beyond provincial territorial limits .

" (1891), 19 S.C .R . 374, at p. 385. Rev'd on other grounds [1892] A.C. 445 (P .C .) .
35 Supra, footnote 1, at pp . 408 (D .L .R .), 601 (W .W .R .) .
36
37

ibid.
ibid.
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Later the minority reiterates its basic, view. stating : 3s

It is a transaction tax, arising upon the movement of property across an international .
border. The prescription for its collection from theperson, here the Crownprovincial,
does not affect its character. It is by that character taken out of the cocoon of s. 125.

This is 'a novel argument but categorizing it as novel does not detract from
its force and logic. It is perhaps a more satisfying wayof reaching the same
conclusion as did the Privy Council in the Johnny Walker case.
One difficulty which seems inherent in the decision of the minority is
that while the non-obstante clause of section 91 appearsto be general and to
apply to all heads _of power in section 91, , the .interpretation ,in this case
gives overriding importance to 91(2) ; trade and commerce, while denying
this effect to 9,1(3), the raising of money by any mode or system of taxation .
If the section 125 immunity for the province is not to be; destroyed
completely, it is probably necessary to treat the taxing power differently ,
than other heads of section 91 . It is not, however, clear how. the nonobstante clause provides a defensible. reason for treating 91(2) differently
from 91(3) .
A more -stubborn difficulty in using the :non-obstante clause in section
91 to read, down or diminish the tax protection apparently., accorded by
section 125 to the provinces is that the protection would no longer be
reciprocal : It would depend on the relative strengths of the:other heads of
sections 91, other than section 91(3). Something must be wrong. Section
125, `"No Lands or Property belonging to Canada or any Province shall be
liable to Taxation'' should provide- reciprocal tax . immunity . While I
believe the minority of the Supreme Court of Canada was right to- be
concerned about the meaning of the non-obstante clause in section -91, I
would submit that the minority incorrectly interpreted its impact on section
125 . I suggest that there is another, approach which can be taken to the
non-obstante of_section 91 in addition to the three which I have already
. . .
considered .
This fourth_ approach is to conclude that the non-obstante clause by
referring to the. ,whole, Act and not simply to part . VI, the distribution of
legislative power, is. the result of overly cautious, drafting but that it has
absolutely no relevance to section 125 . The non-obstante clause precedes .
the declaration that "the exclusive LegisMve Authority of the Parliament
ofCanada-extends to all Matters coming within the Classes of Subjects-next
hereinafter enumerated" . The non-obstante clause must be interpreted
within the context ofa grant of powers,to the Parliament of Canada. Section
125 has nothing to do with the conferring of power either on the federal
Parliament or on provincial legislatures :. Itmerely prohibits the exercise of
power, conferred, elsewhere should that power cause lands or, property
belonging to Canada or any Province to be, taxed. Section 125 has nothing
to do with the conferring or the allocation of power, and therefore has no
38 Ibid ., at pp . 410 (13.L .R .), 603 (W .W .R .) .
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relevance to the non-obstante clause in section 91 .39 The argument is that
the non-obstante clause of section 91 only has relevance to another section
of the Act if that other section speaks to the granting or the allocation of
powers . The non obstante clause attempts to prevent the incidental allocation of powers by other sections . 39A It has no relevance to a section such as
125 which provides for reciprocal tax immunity .
The Preferable Interpretation of Section 125
Although partially disagreeing with the way in which the minority of
the Supreme Court came to the conclusion that the impugned federal tax
was valid, I believe that the minority of the court was correct to conclude
that the tax did not violate the immunity of section 125. I would prefer to
arrive at the same conclusion as the minority of the Supreme Court of
Canada through a reasonable and reciprocal definition of the section 125
tax immunity . It is submitted that no taxation of lands orproperty in section
125 should be interpreted as providing an immunity solely from a tax
39
This does appear to be accepted by the minority . The minority states : "the non
obstante clause of s. 91 does notitself qualifywhatever scope s. 125 has, but that is because
s. 125, not being itself a grant of legislative power, is not brought into possible conflict with
the grants of federal legislative power in s. 91, so as to make it necessary to find a mutual
accommodation as is the case with the grants of provincial legislative power under s. 92" .
Ibid., at pp . 407 (D .L .R .), 600 (W .W .R .) . However, this position is not consistently
adopted by the minority . It should be noted that the minority indicates that the non obstante
clause of s. 91 has "another office" and that is "to declare the paramountcy of valid federal
legislation as against any incompatible provincial legislation and as against any other
provisions of the Act of 1867 such as ss 109 and 117, or s . 125" . Ibid ., at pp . 407-408
(D .L .R .), 600-601 (W .W .R .) . Paramountcy is being used in two senses-first, the usual
meaning, that valid federal legislation prevails over otherwise valid but incompatible
provincial legislation-and second, that s. 91 prevails over other sections of the B .N .A .
Act. Federal paramountcy can be derived from the non obstante clause because that clause
causes s. 91 powers to prevail over s. 92 powers . The non obstante clause may be a source of
federal paramountcy but it is submitted that it is not the only source . Another source may
arise out of the basic nature of federalism which would insure paramountcy for legislation
passed pursuant to the general power which does not benefit from the non obstante clause .
39A
One of the best examples of the effect of the non obstante clause is in the
interpretation of s. 117 of the B .N .A . Act which provides that: "The several Provinces shall
retain all their respective Public Property not otherwise disposed of in this Act, subject to the
Right of Canada to assume any Lands or Public Property required for Fortifications or for
the Defenceof the Country" . Reading s. 117 in isolation might lead one to conclude that the
federal parliament could only expropriate provincial property for defence purposes . The
non obstante clause means that if such power is found in s . 91, it is not to be read down by
inferences . In A .G . for Quebec v. Nipissing Central Railway Co ., [1926] A.C . 715, the
Privy Council held that by s. 189 of The Railway Act, 1919, S .C . 1919, c. 68, permitted
any railway company, with the consent of the Governor-General, to take provincial Crown
lands. The better explanation for this result would be the non obstante clause of s. 91 .
However, the Privy Council, at p. 723, in referring to the reservation in s . 117 said that it
"appears to refer to executive, and not to legislative, action ; and while the proprietary right
of each Province in its own Crownlands is beyond dispute, that right is subject to be affected
by legislation passed by the Parliament of Canada within the limits of the authority
conferred on that Parliament" .
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imposed either on the property or on the- owner simply because he is the
owner. In. other words, section .125 should be construed as an immunity
from a property or wealth tax levied on the Crown, federal.or provincial for
owning or holding property levied by the other level of government .
Section 125 does not say that no tax may be levied on Canada or Any
province . It simply says that no lands or property belonging to Canada or
any province shall be liable to taxation . A literal interpretation of these
words would prohibit only a property tax on lands or property belonging to
Canada or a Province . However, a reasonable interpretation would also
prohibit a personal tax on Canada or a province in respect of the ownership
of lands or property . There is no textual justification for . extending the
immunity to either a transactions tax, such as a sales tax or to an income
. tax. Some of the confusion which has arisen in this case may be attribuable
to the way ;in which .the case was argued . The Alberta Court of Appeal
stated that, "Counsel for the Attorney General of Canada conceded that
provincial oil and gas in situ could not be taxed by Canada nor could the
bare sale of that property .in its original form be taxed" .4° Clearly provincial oil and gas in situ cannot be taxed . The second concession that the bare
sale of such property in its original form cannot be taxed- is, in my opinion,
an unwarranted concession. One can certainly sympathize with counsel for
making this concession.. The Parliament of Canada would certainly be very
ill advised to interfere so directly with the use of lands or property of a
province . However, it is submitted that section 125 does not prohibit
taxation of the sale of provincial property in its-original form even where .
the transaction is entirely internal to the province . This does not mean such
a tax, particularly if it discriminated against a province, would necessarily
be valid because a court could conclude that the tax was, colourable and in
truth was an attempt to deprive the province of its own property .- The
second concession should not have been made. because it caused the
argument to be shunted onto the wrong line . We find both the Alberta Court
of Appeal and the minority of the Supreme Court of Canada attempting to
determine whether or not the activity postulated by the reference constituted primary production . The Alberta Court of Appeal . concludes that all
the activity is primary production. 4' The minority of the Supreme Court
concludes that primary production ends where actual marketing of the'
product beg-ins ." The majority of the Supreme Court says, that Alberta
"was simply selling its property in its natural and deliverable State ' ' . 43
There is nothing in the P.N.A. Act to suggest that the distinction
between "primary production" and "secondary production" is endowed
with any constitutional value in regard to the interpretation of section 125.
Supra, footnote 10, at pp. 58 (D .L.R.), 418 (W.W.R.) .
Ibid., at pp. 69 (D .L .R.), 432 (W.W .R ) .
42 Suprajootnote 1, at pp. 406 (D.L.R.), 599 (W.W.R.) .
43 Ibid ., at pp. 446 (D.L.R.), 643 (W.W.R.) .
40
41
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The concession has created a false scent which has lured the courts onto an
exceedingly unproductive trail of inquiry. The fact that a concession is
granted by counsel cannot imbue a distinction which has no constitutional
significance with constitutional value . The sooner the inquiry about what
constitutes primary production as opposed to some otherkind ofproduction
is abandoned, the better it will be for a reasoned definition of the section
125 immunity . The category of primary production lacks any credentials
entitling it to be endowed with constitutional value, except with regard to
the new section 92A which was added to the Constitution Act, 1867 by
section 50 of the Constitution Act, 1982 .
It is submitted that the most reasonable interpretation of section 125 is
that it provides reciprocal immunity with regard to a property tax on lands
or property of Canada or a province or a personal tax on Canada or a
province with respect to its ownership of lands or property . The immunity
does not extend to a transaction tax such as a sales tax or to an income tax.
There seems to be no reason to confine the meaning of property and thus it
should include all types of property, whether moveable or immoveable,
corporeal or incorporeal . Given such a wide definition of property Professor La Forest, as he then was, asks whether this means that "any federal tax
imposed directly against the provinces, or any provincial tax imposed
against the federal government is ultra vires since the Consolidated Revenue Funds, or at least the money in them, are property"? 44 If the tax is
levied on the money in the Consolidated Revenue Fund, it is a property tax
and is invalid because it represents an intrusion upon the immunity provided by section 125 . If, on the other hand, it is a sales or income tax levied
on the province, it is surely not ultra vires simply because the tax liability is
satisfied through the use of funds in the Consolidated Revenue Fund . It is
the kind of tax which determines whether there has been an invasion of the
tax immunity of section 125-not the source of the funds used to pay the
tax.
The only case which Professor La Forest cites which might tend to
suggest that section 125 prohibition applies not only to property taxes in the
narrow sense but any tax directly imposed against another government is an
obiter diction of Letourneau J. in R. v. Bell Telephone Co . 45 In that case, a
tax equal to six percent of the cost of every long distance call was levied by
the federal Parliament on telephone companies and the companies were
authorized to add the tax to the charge made to their customers . The Act
expressly stated that it applied both to the Crown in the right of Canada or
the provinces . The province of Quebec refused to pay that part of its
telephone bill which represented the six percent levied on Bell with respect
to the cost ofthe long distance calls made by the Quebec government . The
44 La Forest, The Allocation of Taxing Power under the Canadian Constitution (2nd
ed ., 1981), p. 184.
45 (1935), 59 Que. K.B . 205.
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Bell Telephone Co . succeededagainst the province, with the Quebec Court
of.Queen's Bench, Appeal Side-, holding that the tax was imposed on the
company and the company was entitled to recoup the tax it had paid in the
same way as any other expertise it incurred. Letoumeau J. considered that
the question : might well have been different .had the tax been imposed
directly on the government .46The other judges simply indicated that the tax
was levied on the company's revenues from long distance calls. If Letourneau J. is correct and a differentresult would flow had the tax beenimposed
directly, on the government, Professor La Forest. 'says that this- would mean
that, section 125 `,`prohibits not only property laxes in a narrow . sense but
any tax directly imposed against the government, including sales and
income taxes" .47
Professor.La Forest admits'that the Bell case is an extremely slender
reed upon which to build a case for contending that section_ 125 immunity
extends beyond the . imposition of a property tax in its narrow sense . He also
states that the, argument for an expansive view of the section 125 immunity
is inconsistent with the Johnny Walker case "for not only customs duties
were involved, in that.,case but excise and sales taxes as well" . 48 He also
notes that the Privy Council did notrely solely on the trade and commerce
power but "it also relied on section 91(3)" . 49 After reviewing three, of the
majority judgments of the Supreme Court of Canada in the Johnny Walker
case, Idington, buff and h!ïignault JJ., Professor La Forest concludes that:
"All.these judgments are inconsistent.with the argument that a direct tax
cannot be imposed by the Ca~iadian Parliament upon a province . "SO
If some taxes can be imposed upon a province by Canada, the issue is
which taxes are prohibited by section 125 . As previously indicated; it is not
clear whether the Privy Council in the Johnny Walker case-was saying that
the customs duty was not within the section 125 immunity because it could
be supported under the trade and.commerce power or because the immunity
of section 125 is restricted .to a tax on property and a customs duty is not a
tax on property . Although it may be ambiguous which proposition the
Privy Council, was attempting to. establish, there is no doubt that the
majority of the Supreme Court of Canada held that the customs_ duty could
validly be imposed on a province because a customs duty is not a tax on
property . I believe that this is the best readingof the case because lthink the
decisions of the Supreme Court of Canada should be: used to resolve the
ambiguity in the opinion of the Privy Council. Anotherreason forbelieving
this to be the preferable interpretation is that section 125 prohibits taxation
4e
47
4s

Ibid., at p: 212 .

Op .. cit., footnote 44, p. 185.

Ibid.
Ibid.
50
Ibid.
49
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of land or property and there is nothing to suggest as earlier indicated that
this prohibition can be circumvented merely because another head of
section 91 might support the tax . Also if the fourth approach to the
non-obstante clause in section 91 is accepted . this militates against permitting any incursion of the section 125 immunity by a section 91 power,
including the trade and commerce power.
This conclusion is fortified by a recent Federal Court of Appeal
decision. In Snow v . The Queen, the issue was whether wages and salary
earned by an Indian off his reserve was personal property of an Indian on a
reserve and therefore exempt from taxation by virtue of section 87 of the
Indian Act. 50A Mr. Justice Le Dain delivering the unanimous decision of
the Federal Court of Appeal said that taxation imposed by the Income Tax
Act "is not taxation within the meaning of s. 86 of the Indian Act R.S .C.
1952, c. 149 (now s . 87 of R .S .C . 1970, c. 1-6) . . ."SI and that "s . 86
contemplates taxation in respect of specific personal property qua property
and not taxation in respect of taxable income . . .  .SZ If the exemption
from taxation ofpersonal property of an Indian on a reserve is restricted to a
property tax narrowly construed, the prohibition against taxation of land or
property in section 125 should also be limited to a property tax narrowly
construed.
Australian Cases and Canadian Parochialism
Since the Canadian case law on the scope of the section 125 immunity
is so sparse, it seems unfortunate that more attention was not paid to the
Australian case law interpreting a substantially similar provision of their
Constitution . Only the minority of the Supreme Court of Canada gave
careful consideration to the Australian case law .
The decision of the Alberta Court of Appeal and the majority
decision ofthe Supreme Court can both be criticized fortheir parochialism .
Section 114 of the Australian Constitution reads as follows :

A state shall not, without the consent of the Parliament of the Commonwealth . . .
impose any tax on property of any kind belonging to the Commonwealth nor shall the
Commonwealth impose any tax on property of any kind belonging to a State.

Mr. Justice Higgins of the Australian High Court in A .G . off. S.W. v. The
Collector of Customs for N.S.W. stated that "the Canadian Constitution
contains the section from which our section 114 is derived" .53 The Supreme Court of Canada has on several occasions indicated that section 125 of
the B .N.A. Act and section 114 of the Australian Constitution are comparable . In Abbott v. City of St . John, Mr. Justice Davies stated that he was
50A

R.S .C . 1970, c. 1-6.
(1979), 102 D.L.R. (3d) 191, at p. 192 (F .C .A .) .
52
ibid.
53 Supra, footnote
20, at p. 855.
SI
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"unable to discern any substantial distinctionbetween the 114th section of
the Commonwealth Act and the 125th section of the British North America
Act, 1867 . . .." .54 Mr. Justice Anglin in the Johnny Walker case said that
"Section 114 of the Australian Constitution and s . 1, 25 of the E .N.A. Act
are substantially the same'-" :55 Therefore, it is surprising that the Australian
jurisprudence was not accorded centre stage after the Canadian cases failed
to illuminate the scope of the protection accorded by section 125 .
The Alberta Court of Appeal _mentioned only one Australian case,
A .G . of.S.W. v. Collector of Customsfor N.S.W. The issue in that case
was whether steel rails purchased in England and imported . by the state
government of New South Wales to construct a state railway . were liable to.
customs. duties levied by the Australian Parliament. The Alberta Court of
Appeal found the Steel Rails case of no assistance and stated : 56
Those judges who considered the question considered it to be a case of competing
legislative function . On the .one hand was the power of the Commonwealth Government with respect to trade and commerce ; on the, other was the power of the .State
Government as to railways . The issue was thus decided on .the paramountcy of the
` Coinmonwealth power., As earlier discussedwe consider that thetrade and commerce
power is not here involved : We therefore find no assistance in that case for the
argument advanced .b y Canada in this case .
' .

The dismissal of. this case seems both summary, superficial and wrong : A
fair -reading of. the Steel Rails case 'precludes-: a conclusion that it was
decided solely on the basis of ,the. paramountcy of . the Commonwealth
power oftrade and commerce over the state power as to,railways . The case
was intimately and necessarily concerned with whether a customs duty is a
tax upon property . which violates the immunity of section 114 'of the
Constitution . Mr. Justice O'Connor stated: 57
In the -widest sense of the'word no doubt a Customs duty is a tax,, but in the
circumstances under consideration it is in its .nature and essence more properly a
charge made in respect of the landing of goods in Australia. But used in relation to
property and in the expression "tdx on property"-, there is a narrower meaning of the
word well known and recognized . A tax on property in the strict and narrower
meaning is an exaction made in respect of the holding or ownership of property . That
meaning would not include Customs duty on goods imported.

TheHigh Court ofAustralia concluded that a customs duty was not taxation
upon property qua property and therefore was not within the prohibition
contained in section 1-14 . This, holding of the court would clearly . suggest
that it would'be immaterial wether a customs duty was levied pursuant to
the trade and commerce power or the taxing power. Therefore, it is
submitted that the Alberta Court of Appeal was incorrect to conclude that
the Steel Rails, case provides no assistance once it determined that the gas
export taxis not levied pursuant to the trade and commerce power . . . .
54
55
56
57

(1908), 40 S.C .R . .597, at p. 609.
Supra, footnote9, .at pp . 386 (S .C .R .), 228 (D .L.R.) .
Supra, footnote 10, at pp . 68-69 (D .L .R .), 431 (W .W .R.) .
Supra', footnote 20, at pp . 843-844.
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The majority decision of the Supreme Court of Canada did not
consider even one Australian case . This omission is a serious flaw in the
decision because the major thrust of the Australian jurisprudence is that
their section 114 is directed at prohibiting a tax on property qua property . Ss
The Australian cases support the meaning which I have argued should be
given to our section 125 .
Broader Matters and Progressive Interpretation

I will now consider some broader matters which it is believed
also point to an interpretation of section 125 which would limit its protection to a tax levied for owning or holding property. The major taxes levied
at the time of Confederation were customs and excise duties and the
property tax . By virtue of section 91(2) and sections 121 and 122, it is clear
that only the federal Parliament can levy customs and excise duties .
Therefore it would not be reasonable to believe that the reciprocal tax
immunity contained in section 125 could have been intended to apply to
customs and excise duties since the exemption for lands or property
belonging to Canada would have been superfluous because provinces could
not levy such taxes. The only other major tax, the property tax, was levied
by the governments of Nova Scotia and New Brunswick because these
colonies lacked a well developed system of municipal government . It is
very likely that,the Fathers of Confederation believed that section 125 was
directed at the property tax ,59 a tax on property qua property though
admittedly progressive interpretation of the B .N.A . Act does not mean that
the intention of the Fathers of Confederation must be decisive .
In Edwards v. A .G . of Canada,' the issue was whether women were
eligible for appointment to the Senate . Had historical interpretation held
sway "qualified persons" in section 24 of the B .N .A . Act would not have
been interpreted as including women. Undoubtedly the Fathers of Confed-

58 D'Emden v. Pedder (1904) . 1 C.L .R . 91(Aust. H.C .) ; A .G .N .S .W . v. Collector of
Customs N.S .W. (1908), 5 C.L .R . 818 (Aust. H.C .) ; Superannuation Fund Investment
Trust v. Commr. of Stamps (1978), 19 S.A .S .R . 481, aff'd (1979), 26 A.L .R . 99 (Aust.
H.C .) and Superannuation Fund Investment Trust v. Coinmr . of Stamps S.A . (1980), 31
A.L .R . 327 (S .A .S .C .) .
59 In Re Taxation of University of Manitoba Lands, [1940] 1 D.L.R . 579, Trueman
J.A ., at p. 587, referring to section 125 said: "This section was enacted to serve a two-fold
purpose. One was that it should be made clear that neitherthe Dominion nor the Province in
theexercise of their taxing powers should undertake to tax the lands or property of the other.
The other purpose was to serve notice on municipalities that Crown lands are not subject to
municipal taxation . To suppose that the section forbids the Province from authorizing
municipal taxation of its own lands and property is to impose a singularly inept restriction
upon the plenary powers the Province is endowed with by the B .N .A . Act." He was a
dissenting judge but he differed from the majority on a different issue . The above statement
was quoted with approval by Sidney Smith J.A . in B .C . Power Commission v. Victoria,
[1951] 2 D.L .R . 480 (B .C .C .A .), at p. 486.
60 [19301 A.C. 124, [19301 1 D.L .R . 98 (P .C .) .
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oration in the. 1860's would have been dumbfounded had it been suggested
to them that they envisaged the appointment of women to, the .Senate.
istorical interpretation or ,a narrow "authors' intent" theory treats the
Fathers, of Confederation, like a. -company of Rip Ian Winkles who fell
asleep immediately .after the Charlottetown, Quebec and- London conferences, . and on their, awakening asks them what they intended by the use of a
particular term . Such , interpretation is basically static - interpretation,
although depending upon the quality and depth of the historical _research
differing results, may emerge .6j Reviving the Fathers of Confederation is
not enough-they must be acquainted with all the significant events which
have occurred since Confederation . In the .Edwards case had the Fathers of
Confederation been aware that by 1929 the franchise had been extended to
women in every, province except Quebec,, .that there were women in the
legislatures and sitting as:magistrates, that property law had been reformed
so that married women could enjoy their own separate property, they,
being reasonable men, would probably . have concluded that "qualified
person", in section 24 should be construed as including. women.
Progressive interpretation does not eliminate the need for formal
amendments to the constitution but it does reduce the number of occasions
when this is necessary. There is obviously a limit to what can be achieved
through progressive interpretation . There must be respect andfidelity to the
written constitution, and ,there must be reasonable deference paid to prior
decisions which hae interpreted the constitution . Within these amorphous
limits, thejudiciary should strive to interpret the constitution, so that itbest
meets the economic and, social needs of the country while always .being
cognizant of its basic federal framework . Unfortunately, the needs of the
country are likely to be perceived differently by 'different people . Only a
modicum of guidance can be achieved. by the judiciary attempting to place
itself in the shoes of the Fathers of Confederation. They were a diverse
group of men who had different aims and aspirations for the new country
they were creating . They were generally men of some vision who had
respect for diversity of opinion and were prepared .to make compromises
for the.common good: We can expect our judges to behave in -an equally
responsible viay,,Although judges must necessarily be guided by their own
conception of the common good in interpreting the constitution, they must
guard against an, overly idiosyncratic approach and also against a narrow
technical approach, which attempts to deny the existence and need for value
judgments but which if probed more deeply reveals an overly strong
commitment to the, status quo which is just as equally a value judgment .
Professor Ronald Dworkin has recently likened literary criticism to
the interpretation of law. 62 A work of art should be interpreted- so that it is
Dyer, Has History a Role to Play in Constitutional Adjudication : Some Preliminary
Considerations (1981),,15 L. Soc. of Upper Canada Gaz. 135. 62
Dworkin, Law as Interpretation (1982), 60 Texas L. Rev . 527.
61
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the best work of art that it can be . Similarly a constitution should be
interpreted so that it is the best constitution it can be . Progressive interpretation of the constitution may thus be viewed as writing the best possible
chapter in a book which will never be completed. The best possible chapter
must be written so that it is faithful to the broadly sketched plot contained in
chapter one, the constitution itself, and builds in a coherent way on the
chapters which have gone before, the cases interpreting the constitution, in
such way that the best possible narrative is developed . This is a helpful way
of portraying the interpretation of a constitution because it emphasizes the
creative role which the judiciary can play in developing the constitution .
Professor Alexander Smith in his study of the commerce power
lamented the interpretation of that power. He noted that it "has suffered, by
means ofjudicial surgery, the amputation of one whole limb of the power,
namely, that representing intea-provincial trade and commerce" and
even Parliament's remaining jurisdiction over international and interprovincial commerce has received a restrictive construction . Professor Smith
remarks that the interpretation of the commerce clause provides little
support for the thesis that detached and objective judges in the British
tradition constitute the most satisfactory tribunal for the interpretation of a
constitution . He then stated :64
These very attributes of objectivity and detachment, indispensable in judges in their
adjudications betweenman and man, and between manand the state, may constitute a
disqualification when it is a constitution that is being expounded . That task requires
the bringing to bear of the genius of statecraft which, to men disciplined in the
exacting habits of their elevated calling, would appear to involve them in the dangers
of subjective judgment .

I believe that Professor Smith is right and that sound interpretation of a
constitution requires the "genius of statecraft" and with it the danger of
subjective judgment .
The question is: what results would flow from a statesman-like
approach to the interpretation of section 125? This probably requires both
an historical and current appreciation of the financial position of the federal
and provincial governments. In 1867, it was thought that the proper sphere
of government was to provide adequate defence, to maintain internal order
through the proper administration of justice and to supply a few essential
public services . It was basically a laissez-faire economy but because of
tremendous transportation difficulties which hampered development, the
"interpretation of laissez-faire did not forbid strenuous government activity for developmental purposes" .65 The new Dominion was naturally
charged with the responsibility for national defence and for the develop63

Smith A., The Commerce Power in Canada and the United States (1963), p, 175.
64 Ibid ., p. 180.
65
Report of the Royal Commission on Dominion-Provincial Relations (1940), Book
1, p. 37 .
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inent of communications between the provinces and it also -assumed most
of the debt of the former. colonies . The provinces were assigned such
functions as health, education and the . administration of justice. The
provincial functions were significant but were not envisaged to be particularly costly . The allocation of functions was reflected in the assignment of
taxing powers . The Parliament of Canada received the exclusive power to
levy customs and excise and the power to raise money "by any_.mode of
system of taxation" . The provinces were restricted to direct taxation within
the province and, with exception ofthe real property tax, it was anticipated
that the unpopularity of direct taxes would mean that the provinces would
not acquire large tax revenues . Statutory 'suhsidies payable to the Provinces
were provided for in section 118 of the -B .N.A . Act to enable the provinces
to perform their functions. These subsidies, although expressed to -be~"in
full settlement of all future demands. on Canada" have in practice been
frequently changed . 66 The "changes have reflected the growing need for .
additional revenue by ahe provinces. The provincial functions such as
education, health and-welfare- have been far more costly than'was anticipated . There has until recently been an imbalance between functions and
tax revenues ofthe provinces requiring substantial transfer payments from
the federal government. The provinces have gradually increased their share
of the most important tax, the income tax,, by convincing the federal
government to cede greater tax room to the provinces. This development
has reduced in relative terms the need- for' transfers from the federal
government.
.
Another development has, however, increased the need for transfer
payments . Equalization payments to the less wealthy provinces, to enable
suchprovinces to provide comparable government services without impos
ing significantly higher taxation, has become part of the Canadian ethic .
)Equalization was hot a principle which the )Fathers of Confederation
considered let alone endorsed . It is of much more recent vintage. The great
depression of the 1930's, by increasing economic disparities and almost
overwhélrnirig the weaker provinces, made the need for equalization .grants
more apparent .. It was the Rowel)-Sirois Report and its advocacy of the
National Adjustment Grant which produced the blueprint for equalization
payments-. 67 This Royal .Commission which reported in 1940; probably
over reacted-to the problems of the 1930's, in recommending the permanent transfer to the federal government of the main direct taxes, personal and
corporate income taxation and succession duties, but it struck a very
responsive chord when it proposed the National Adjustment Grant. It'was
not until 1957 that equalization payments were explicitly incorporated into
Canada's fiscal system. 68 However, within less than twenty-five years
Maxwell, A Flexible Portion of the British North America Act (1933), 11 Can. Bar
Rev. 149.
670
p. Cit., footnote 65, Book 11, pp . 125-130.
6s
Economic Council of Canada, Financing Confederation Today and Tomorrow
66
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equalization grants have become an integral part of the fabric of Canadian
life-so much so that the concept has been entrenched in our new Constitution. Section 36(2) of the Constitution Act, 1982 states :

Parliament and the government of Canada are committed to the principle of making
equalization payments to ensure that provincial governments have sufficient revenues
to provide reasonably comparable levels of public service at reasonably comparable
levels of taxation .

This does not tell us anything about section 125 . It does, however, tell
us something about the need for adequate tax revenue and may suggest a
statesman-like approach to the interpretation of section 125 . DuffJ . in the
Johnny Walker case states that this section may well have been suggested
"by Marshall's famous dictum adopted from Webster's argument `a power

to tax is a power to destroy' .69 However, the taxing power of Canada or
of the provinces has never been used to inconvenience let alone destroy the
other level of government . It is suggested that it is the immunity which
-possesses the disruptive if not the destructive power. If it is construed
widely, it will create such a large tax vacuum that, for instance, adequate
equalization payment to the less wealthy provinces will be jeopardized.
In Nicol v. Ames, Justice Peckham in delivering the opinion of the
United States Supreme Court stated :"
The power to tax is the one great powerupon which the whole national fabric is based .
It is as necessary to the existence and prosperity of a nation as is the airhe breathes to
the natural man. It is not only the power to destroy, but it is the power to keep alive.

After noting the initial presumption of constitutional validity of any challenged statutes, Peckham J., because of the fundamental nature of the
taxing power, concludes that : "This is particularly true of a revenue act of
Congress. The provisions of such an act should not be lightly or inadvisedly
set aside, although if they be plainly antagonistic to the Constitution it is the
duty of the court to so declare ."" Similarly the limitation on a taxing
power should be reasonably construed but, if there are two equally reasonable interpretations, there are sound practical reasons for preferring the
narrower of the two. In the United States Constitution, there is no section
comparable to our section 125, but the courts created the doctrine of
intergovernmental tax immunity . This doctrine waxed in the nineteenth
century but it has waned in this century . In New York v . United States
the Supreme-Court held that federal taxes assessed on the sale of mineral
(1982), p. 22 and Fiscal Federalism in Canada, Report of the Parliamentary Task Force on
Federal-Provincial Fiscal Arrangements (1981), p. 35 .
69
Supra, footnote 9, at pp. 385 (S .C .R .), 227 (S .C .R .) .
70 (1898), 173 U.S . 509, at p. 515.
71
ibid.
I
Powell, The Waning of Intergovernmental Tax Immunities (1945), 58 Harv . L.
Rev. 633.
73
(1945), 326 U.S . 572.

1983]-

Jurisprudence

677

waters, taken from S.aratoga Springs which was owned and operated by the
State of New York were valid. Frankfurter J. stated : "In the older cases,
the emphasis was on immunity from taxation . The whole tendency of
recent cases reveals a shift in emphasis - to that . of limitation upon
immunity . "74 This change has occurred because American courts have
recognized that greater problems arise from a wide immunity than from a
non-discriminatory tax, involving no interference with governmental functions, levied on either state or federal instrumentalities .
Up to 1908, on the basis of section 125, and of inferences drawn from
the federal nature of our constitution, buttressed by American jurisprudence flowing from McCulloch v. Maryland,` Canadian courts had built a
wide doctrine of immunity of instrumentalities . The leading case was
Leprohon v. Ottawa"in which it was, held that a province had no power to
impose a tax on the income of an officer of the federal government and
therefore could not confer such power on- a -municipality.. However, the
whole doctrine of immunity, of instrumentalities collapsed - inAbbott v. St.
Iohn 77 when four of the five judges . of the Supreme Court of Canada
refused to follow the Leprohon case. These judges believed .that the express
immunity in section 125 negated the drawing of any further implications
from the federal nature of the constitution . Mr. Justice Idington said: 78
One thing is quite clear that the subject of taxation so, far . as it might call for

exemptions which were within the range of vision which the framers of the Act had,
was foreseen and considered and the line drawn deliberately at the taxation of
government property .
The express provision thus made was, I think, an exclusion of this 'exemption now
contended for.

Thus it was held that a federal employee in the customs service was liable to
be taxed on his income in the municipality in which he resided.
74

at p. 581 .
(1819), 4-lvheat . 316.
>e (1878), 2 Ont. À.R. 522. Some of the other cases supporting a wide i nniunity are
m
Ex parte Owen (1881), 20 N.B .R . 487; Ackman v . Moncton_(1884), 24 N.B .R . 103; Ex
parse Burke (1896),_34 N.B .R. 200; Coates v. Moncton (1886), 25 N.B .R . 605 ; Ex parte
Killam (1898), 34 N.B .R . 530; Buckev. London (1905), 10 O :I,.R . 628 andReg . v: Bowéll_
(1 96), 4 B .C .R. 498 . It is worthy of note thatit was the Privy Council decision in Webb v.
Outrun, [1907) A.C . 81, which caused the reversal of the previously wide immunity even
though the case involved s. 114 (comparable. to our s. 125) of the Constitution Act of
Australia. Although the Privy Councildecision displayed an appalling lack of understanding of theprinciples of federalism, it correctly insisted that because the immunity issue, was
addressed in the Constitution, it was not legitimate to import the wide doctrine of intergovernmental immunity from the United States . This is an example of healthy modification
of the interpretation of the B .N .A . Act derived from a case which interpreted a,similar
provision of the Australian Constitution . The majority implicitly rejected such an approach
in this case . However, mutual modification ofconstitutional interpretation should continue
even though appeals to the Privy Council have been abolished.
77 Supra,
footnote ,54,
78 .lbid., at p. 613.
75

.,
Ibid
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Since 1908, it has been consistently held that any tax immunity must
arise solely out of section 125 and that the extent of the tax immunity is a
matter of statutory construction of that section. It is submitted that it would
be a grave mistake to give an unduly wide interpretation to the section and
thereby increase the size of the tax vacuum. An enhanced tax vacuum
would make it more difficult for the federal government to fulfil its
commitments for shared cost programmes and to make equalization payments which are now constitutionally mandated . Thus the Fathers of
Confederation, acquainted with all these significant events, would be
confirmed in their belief that section 125 only prohibits a property tax, a tax
on property qua property of the other level of government .
Ramifications of an Unduhl Wide Interpretation
A major issue arising out of section 125 is the extent to which federal
and provincial Crown corporations are constitutionally immune from taxation imposed by the other level of government . This will have an important
impact on the economy . A wide definition of the immunity may tend to
shift the balance between private and public enterprise in favour of public
ownership . Provinces may tend to seek the advantage of immunity from
federal taxation by establishing provincial Crown corporations in areas in
which private enterprise had previously held sway. Similarly Canada might
establish federal Crown corporations to avoidprovincial taxation . I will not
debate whether this shift would be desirable. I do, however, contend that if
two interpretations of the Constitution are equally permissible it would be
desirable to choose the interpretation which is more impartial vis-â-vis the
balance between public and private enterprise . This would be the interpretation of section 125 which confines the immunity to a tax on property
qua property . This interpretation would also be consistent with the intentions of the Fathers of Confederation for, if anything is reasonably certain,
it is that they were generally imbued with the laissez faire spirit which
achieved the zenith of its power in the latter half of the nineteenth century .
The Fathers of Confederation would be much happier with an interpretation
which was impartial rather than one which encouraged a shift to greater
public enterprise at the expense of private enterprise . Wise judicial statemanship would leave such a political sensitive issue to politicians and
would prefer the interpretation which endowed the Constitution with the
minimum amount of bias either for or against public ownership.
If in the future we have a mixed economy in which there are greater
numbers of Crown corporations, there will be greater concern about
neutrality of tax treatment so that private firms are not at a competitive
disadvantage compared with Crown corporations . If Crown corporations
are constitutionally exempt from taxation by the other level of government
because of a wide definition given to the immunity, it will be much more
difficult to achieve equality of tax treatment.
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In 1966, the Public Utilities Income 'Tax Transfer "Act79 was passed
and it authorized payments to the provinces equal to ninety-five percent of the
tax collected from private electrical and gas utility companies . The amounts
transferred by the province to the . companies was made exempt from
income tax . The Minister of Finance, Mitchell Sharp stated that this
decision was taken in response to arguments made at the July, ,1:965
federal-provincial conference that "privately owned gas and electrical
utilities were still at a competitive disadvantage vis-à-vis public owned
utilities and that this disadvantage inhibited private companies from-developing new power sites . . ." .8° The Minister also stated that "the
customers of the privately owned utilitycompanies were similarly placed at
a disadvantage", 81 and that in those provinces which were highly dependent on private utilities "the continuation of this disadvantage would
oblige the provinces to consider the nationalization of these utilities" . 82
The return ofvirtually all the federal income tax levied on private utilities is
one way to achieve neutral treatment of private utilities and provincial
owned utilities . It is a feasible response only when the anticipated provincial participation is confined to a single industry . If the provinces were to
decide to enter a number of industries, neutral-.tax treatment could not be
achieved by rebating_the federal .tax in all these industries because the loss
of tax revenue would be so great that such a plan would be a financial
impossibility.
The only way in which neutral tax treatment might be achieved would
be through taxing the Crown corporations on their profits . This would
mean abandoning the concession of exempting provincial Crown corpora
tions which was adopted when the federal income tax was first levied ."
However, if section 125 is given a very extended meaning, the exemption
ofprovincial Crown corporations might not be a tax concession but might
be an exemption which is constitutionally mandated. If this is the case,
there would be no feasible way, of achieving equality of tax treatment
between private firms and provincial Crown corporations in a mixed
economy in which there was a substantial participation in many industries
S.C . 1966-67, c : 43, now R.S .C . 1970, c: P-37 .
$° Can., H. of C . Deb . (June 23rd, 1966), p. 6923 .
79

si Ibid.
82
Ibid.

83_ TheIncome warTax Act,
S .C . 1917, c. 28, s . 5(c) . The exemptionfor corporations
not less than 90% of the- shares of which, are owned by Crownin right of Canada, a province
or by a municipality is now in theIncome Tax Act, S .C . 1970-71-72, c. 63, s. 149 (1) (d).
84
The Parliamentary Task Force on Federal-Provincial Fiscal Arrangements, Fiscal
Federalism in Canada (1981), mistakenly in my opinion, thought thatthe taxation of Crown
corporations by the other level of government was not constitutionally possible . At p. 192,
the task force stated : "Shouldprovincial or federal Crowncorporations become much more
common, governments may at some point have to reconsider the application of section 125
of the B.N.A . Act. An amendment to the Constitution permitting taxation of Crown
corporations may be appropriate ."
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by provincial Crown corporations . Therefore to the extent that neutral tax
treatment is a desirable goal, this militates against an unduly wide interpretation of the tax immunity . If the section 125 immunity is construed as
only preventing the impositions of a property tax, the exemption of provincial Crown corporations from the federal income tax is a tax concession
which the federal Parliament could at any time terminate . Thus if there was
a significant intrusion of provincial Crown corporations which had the
effect ofboth eroding the federal income tax base and placing many private
firms at acompetitive disadvantage, the federal Parliament could cope with
the situation by ending the income tax concession granted to provincial
Crown corporations . There wouldbe no easy solution were the immunity to
be given such a wide interpretation that the federal Parliament was barred
from levying on income tax on provincial Crown corporations .
Conclusion
In concluding that Bill C-57 was ultra vices to the extent it purported
to tax the export of natural gas owned, produced and transported to the
border by the Province of Alberta, it is submitted that the Alberta Court of
Appeal and the majority of the Supreme Court ofCanada arrived at a wrong
or at least a less desirable interpretation than was open to these courts . The
decision of the minority of the Supreme Court appears preferable . However, it has been suggested that the minority of the Supreme Court might have
reached the same result more easily by interpreting section 125 as providing a reciprocal immunity from a tax imposed either on the property
belonging to Canada or a province or on Canada or a province because it is
the owner ofproperty . This interpretation is the only interpretation which is
consistent with the decision of Idington, Duff, Anglin, JJ . in the Johnny
Walker case and this case is the only case directly on point.
The Privy Council decision in the Johnny Walker case is ambiguous.
It may be construed as saying that a customs duty levied on goods imported
by a province is valid because section 125 only prohibits a property tax.
However, it may also be construed as saying that a customs duty is not
within the prohibition because the duty can be supported under the trade
and commerce power. The Alberta Court of Appeal and the majority of the
Supreme Court of Canada conclude that it is the second possible interpretation ofthe Privy Council's ambiguous opinion which is to be preferred . The
fact that this interpretation is clearly inconsistent with at least three judgments in the Supreme Court of Canada does not appear to these courts to be
sufficiently important to warrant consideration. Almost sixty years ago in a
comment on the Johnny Walker case it was stated : "Anyone who desires to
thoroughly understand the question, will need to study the judgments in the
courts below. The Privy Council judgment will serve merely to show how
the case was finally decided .' 85 Thirty-four years have passed since
R.W .S . (probably R.W . Shannon), Customs Duties on Liquors Imported by Province (1924), 2 Can. Bar Rev . 125, at p. 126.
85
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appeals were abolished to thePrivy Council. Canadian courts should surely'
stop genuflecting to the Privy Council or, at least, if the affirming Privy
Council opinion is ambiguous, the Supreme Court of Canada judgments
should be consulted and the interpretation which is consistent - with the
majority decisions should be preferred . It is submitted that the Supreme
Court of Canada in the Johnny Walker case held that a customs duty levied
on goods imported into a province is valid because section 125 only
prohibits a property tax.
Interpreting the immunity as prohibiting only a property tax is the
preferable approach." It is consistent with most of the Australian cases
decided under section 114 of the Australian Constitution which is compara
ble to our section 125 . Restricting the immunity is also consistent with the
trend in the United States, where the doctrine of intergovernmental tax
immunity grew but now is much curtailed. A primary reason for this new
trend is the recognition that the power.to tax is not as threatening to the
welfare of a federation as an immunity from taxation . A wide immunity
makes it difficult to achieve neutrality of tax treatment between private and
public enterprise . The wide immunity also distorts the process of determining the appropriate balance between private and public enterprise. Thus a
Court, which is prepared to call upon the `. `genius of statecraft'' to assist it
to interpret a constitution, should prefer to confine the immunity to a
property tax and should eschew extending it to a sales, income, or any sort
of transaction tax. The majority decision neither attains the lawyer's
standard ofrigorous analysis -nor a statesman's breadth of view: Both these
qualities will be demanded in construing our new Charter of Rights . and
Freedoms .
GORDON BALE *

ae The only case of which I am .aware which is contrary to my view that s . 125
immunity should be confined to a tax on property qua property is Rex v . Anderson (1930),
39 Man. R . 84 . The Manitoba Court of Appeal, held that a provincial statute requiring a
driver to obtain either a certificate of registration of a motor vehicle or a chaiffer's license
and to pay a fee did not apply to a member of the armed forces where the vehicle is owned by
the Crown in the right of Canada . It is submitted that this case must now be regarded as
wrongly decided . It gave too wide a 'meaning to s . 125 of the B .N .A . Act and it is
inconsistent with the modern trend toward finding greater scope for concurrent operation of
statutes . See Lederman, The Concurrent Operation of Federal and Provincial Laws in
Canada (1963), 9 McGill L . J . 185 .
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