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Introduction
The unilateral removal of children from one province to another and indeed, from one country to another - seems to be an ever
increasing problem . I When a child is unilaterally removed from one
province and taken to another, a court of the province to which the
child has been taken may be asked to make a custody order.
Alternatively, and perhaps additionally, the court of the province
from which the child has been removed may be asked to make a
custody order. The purpose of this article is to examine the position
that may or should be taken by these courts .
In cases of this nature, a court is initially confronted with two
problems : Firstly, does it have jurisdiction to make an order for
custody? Secondly, assuming the answer to the first question to be in
the affirmative, should it exercise that jurisdiction?
I. Jurisdiction of the Court in Custody Matters .

The jurisdiction of the court to make a custody order will depend on
the way in which the case comes before the court. In Alberta there
are several ways in which an applicant for custody may seek to
invoke the jurisdiction of the Alberta court. Application may be
brought under the Family Court Act' or the Domestic Relations Act.'
Habeas corpus proceedings may be brought.4 An applicant may seek
to invoke the inherent jurisdiction of the Supreme Courts or he may
* Christine Davies, of the Faculty of Law, University of Alberta, Edmonton .
1 See the remarks in Aylesworth J.A . in Re Ridderstroem and Ridderstroem,
[197212 O.R . 1.13, at pp . 113, 114 (Ont . C.A .), of Cross J. inRe H (infants), [19651
3 All E .R . 906, at p . 912, aff'd. [196611 All E.R . 886 (C .A .) andRe E (an infant),
[196711 All E.R . 329, at p. 330, aff'd. [196712 All E .R . 881 (C .A .), and of Pennell
J. in Renouf v . Renouf (1975), 23 R.F .L . 66, at p . 67 (Ont . S .C .) .
2 R.S .A ., 1970, c. 133, s. 10 .
a R.S .A ., 1970, c. 113, as am . 1973, c . 61, s. 46 .
4 See Alberta Rules of Court, R. 738.
s The parens patriae jurisdiction possessed by the Supreme Court is inherited
from the High Court of Chancery : See Judicature Act, R.S .A., c. 193, s. 15 . The
Court of Chancery acted for the protection of infants by virtue of a general right,
delegated by the Crown as pater patriae to interfere for the benefit of persons
incapable of protecting themselves : See Butler v. Freeman (1756), Amb. 301, 27
E.R . 204.
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seek an order for custody under section 10 or section 11 of the
Divorce Act . s
Where the application for custody is made under the Divorce
Act, the jurisdictional requirements of section 5 of that Act must be
complied with . It would seem that if the requirements of that section
are satisfied the court may make an order for custody under section
10 or section 11, wherever the child is,' although, of course, no
order can be made under section 11(1) unless a decree nisi is also
granted .
Where the application for custody is made in any of the ways
mentioned above, other than under the Divorce Act, there appear to
be several possible bases upon which a court can exercise
jurisdiction. The primary basis of jurisdiction is the ordinary
residence of the child within the province . 8 The term "ordinary
residence" was defined by Lord Denning M.R. in Re P(G .E.) as
follows: s
1 hold, therefore, that the Court of Chancery has jurisdiction to make an order
for the custody, education and maintenance of an alien child who is ordinarily

s R .S .C ., 1970, c . D-8 .
Gillespie v . Gillespie (1973), 6 N .B .R . (2d) 227 (C .A .) ; Johnson v . Johnson,
[1972] 1 O .R . 212 (C .A .) ; O'Neill v . O'Neill (1971), 4 N .S .R . (2d) 640 (S .C .) ;
Adams v . Adams (1971), 4 N .B .R . (2d) 275 (Q .B .D .) ; Niccolls v . Niccolls (1969),
68 W .W .R . 307 (B .C . S .C .) ; Whyte v . Whyte (1969), 69 W .W .R . 536 (Man . C .A .) ;
Hudson v . Hall (1974), 19 R.F.L . 351 (Que . S .C .);Hall v. Hall (1976), 24 R .F .L . 6
(B .C . C .A .) ; Papp v . Papp, [197615 W .W .R . 673 (Sask . Q .B .) .
In each of the above cases, a custody order was made under s . 11(1) of the
Divorce Act albeit that the child was resident in another province of Canada . There
would seem to be two possible interpretations of these cases :
(a) That s . 5 being complied with, the court has jurisdiction to grant custody as
corollary relief under s . 11 wherever in the world the child is .
(b) That the child being resident in Canada, the court has jurisdiction to make a
custody order as the Divorce Act is federal legislation and the child is resident
within the Dominion . It is submitted that the former interpretation is preferable .
The latter interpretation involves engrafting upon the Divorce Act a common law
rule, that of residence or domicile of the child within the jurisdiction, a
requirement that must be met in addition to the requirements set out in s . 5 . The
trend of the courts is presently against engrafting old rules and principles upon
the Divorce Act. Rather is the Divorce Act perceived as paramount legislation
which must be interpreted free from the concepts of the past . See in particular
Richards v . Richards, [1972] 2 O .R . 596 (C .A .) ;Lachman v . Lachman, [1970] 3
O.R . 29 (C .A .) ; Fleming v . Fleming (1968), 66 W .W .R . 124 (N .W .T . T .C .) ;
Ramsay v . Ramsay (1975), 21 R .F .L . 12, 23 R .F .L . 147 (Ont . C .A .) ;Rodness v .
Rodness (1976), 66 D .L .R . (3d) 746 (B .C . C .A .) ; Re Hall, ibid .
It is conceded that this view conflicts with the views of the same writer expressed
elsewhere . See Power on Divorce and other Matrimonial Causes (3rd ed ., 1976), vol .
1, p . 226.
8 Nielson v . Nielson, [1971] 1 O .R . 541 ; Walker v . Walker (1970), 3 R .F .L . 78
(Ont . S .C .) ; Vachon v . Vachon (1975), 22 R .F .L. 392 (Ont . S .C .) ; Vadera v .
Vadera (1971), 6 R .F.L . 33 (Ont . S .C .) ; Re P(G .E .), [1965] Ch . 568 (C .A .) .
9 Ibid ., at p . 585 .
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resident in this country, even though the child is, for the time being, absent
from this country or taken out of it . But then we are faced with the question,
what is the ordinary residence of a child of tender years who cannot decide for
himself where to live, let us say under the age of 16? So long as the father and
mother are living together in the matrimonial home, the child's ordinary
residence is the home-and it is still his ordinary residence, even while he is
away at boarding school . It is his base, from whence he goes out and to which
he returns . When father and mother are at variance and living separate and
apart and by arrangement the child resides in the house of one the them-then
that home is his ordinary residence, even though the otherparent has access and
the child goes to see him from time to time . I do not see that a child's ordinary
residence, so found, can be changed by kidnapping him and taking him from
his home, even if one of his parents is the kidnapper . Quite generally, I do not
think a child's ordinary residence can be changed by one parent without the
consent of the other. It will not be changed until the parent who is left at home,
childless, acquiesces in the change, or delays so long in bringing proceedings
that he or she must be taken to acquiesce . Six months' delay would, I should
have thought, go far to show acquiescence . Even three months' might in some
circumstances . But not less .

This dictum has been cited with approval in a number of Canadian
cases. 10

The province where the child is physically present also has
jurisdiction to make a custody order. " It has been said that the
foundation of the court's power to make a custody order is allegiance
to the Crown. 12 The inherent jurisdiction of the court over minors is
derived from the sovereign as parens patriae . 13 The sovereign
accords protection to all who owe her allegiance . An infant resident
or present within the jurisdiction owes a duty of allegiance and has a
reciprocal right to protection . Since allegiance to the Crown is owed
by all British subjects and Commonwealth citizens" it would seem
to follow that the Supreme Court of a province has jurisdiction to
make a custody order in respect of a child who is not resident or
present within the jurisdiction but who is a British subject or
Commonwealth citizen. The English Court of Appeal has recently
reaffirmed the principle that an English court has jurisdiction to
make a custody order in respect of a child who is a British subject,
wherever he might be . I" The Appellate Division of the Alberta
Supreme Court has affirmed the principle in one case but held that it
'0 Re Kemp and Dawson (1974), 3 O.R . (2d) 605 (H .C .) ; Nielson v. Nielson
supra, footnote 8; Walker v. Walker, supra, footnote 8; Re Ritchie and Ritchie
(1974), 5. O.R . (2d) 520 (C .A .) ; Vachon v. Vachon, supra, footnote 8; Renouf v.
Renouf, supra, footnote 1 .
"Re Loughran, [1973] 1 O .R. 109 (C .A .) ; Munz v. Munz (1974), 15 R.F .L.
123 (Alta C.A .) ; Nielson v. Nielson, ibid .
12 R e P(G.E .), supra, footnote 8; Walker v. Walker, supra, footnote 8. See also
Dicey and Morris, The Conflict of Laws (9th ed ., 1973), pp . 399-402.
ra See supra, footnote 5.
" See Citizenship Act, S.C ., 1976, c. 108, s . 31 .
','Re P(G.E .), supra ; footnote 8 . See alsoHarben v. Harben, [1957] 1 All E.R .
379 (P .D .A .) .
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did not apply where the child is not in a foreign jurisdiction but is
within another province of Canada . is
Additional bases for jurisdiction have been stressed in some
cases . Domicile of the child within the province has been said to give
the court jurisdiction to make a custody order t' as has the presence
within the province of the person exercising control over the child. 1'
In one case the fact that the child has a real and substantial
connection with the province was held to give that court jurisdiction . i s
II. In What Circumstances Will the Court Exercise its Jurisdiction?
It is only in exceptional circumstances that a court will make a
custody order in respect of a child who is neither ordinarily resident
nor present within the jurisdiction .2o
If the order is sought under the Divorce Act and the child is
within Canada, but not within the particular province asked to make
the order, that court might well make an order for custody as it has
been said 2l that it is more desirable for a custody order to be made
under the Divorce Act than under provincial legislation, for such
orders may be registered under section 15 and by virtue of section 14
have legal effect throughout Canada . If, however, the child is neither
resident nor present within Canada, the court may well not deem it fit
and just to make an order for custody .
The typical interprovincial "kidnap" case involves a child who
is ordinarily resident in one province and physically present in
another . As we have seen , 22 the courts of both provinces have
jurisdiction to make a custody order . What factors will weigh with
the courts in determining whether to exercise that jurisdiction? It has
been said 23 that in matters of this sort two considerations must be
kept in mind . The first is the welfare of the child . The second is that
's In Re M, [19181 1 W .W .R . 579 .
i' In Re M, ibid. ; Elash v . Elash (1963), 45 W .W .R . 94 (Sask . Q . B .) ; Joyce v .
Joyce (1966), 57 W .W .R . 126 (B .C . S .C .) ; Desilet v . Desilet (1975), 22 R .F .L . 87
(Man . C .A .) . Compare Walker v . Walker, supra, footnote 8 and Re P(G .E .), supra,
footnote 8 .
i3
Elash v . Elash, ibid . ;Hannon v . Eisler (1954), 13 W .W .R . 565 (Man . C .A .) .
"Desilet v . Desilet, sztpra, footnote 17 . See also The Extra-Provincial
Enforcement of Custody Orders Acts, discussed infra .
2°Nordwall v . Nordwall (1959), 28 W.W .R . 260 (B .C . S .C .) ; Re P(G .E .),
supra, footnote 8 .
" Re Knowles ; Knowles v . Knowles (1973), 13 R .F .L . 76 (B .C . S .C .) . See also
the cases cited supra, footnote 7 . Compare Re Hutchings (1976), 24 R .F.L . 328, at
p . 341 (Nfld C .A .) .
22 See supra, text to footnotes 8 and 11 .
23 Prosser-Jones v . Prosser-Jones (1972), 7 R .F .L . 150, at p . 152 (Man . Q . B .),
per Hunt J . cited with approval by Pennell J . in Renouf v . Renouf, supra, footnote 1 .

19791

Interprovincial Custody

21

there must be a fair and proper administration of justice. The welfare
of the child is generally best served if the custody dispute is heard in
the province where the best evidence is available. This is usually the
province wherein the child is ordinarily resident rather than that
where he is physically present." The consideration of the fair and
proper administration of justice is particularly relevant when a child
is brought into a province other than that of his ordinary residence in
order to evade process about to issue or contrary to the terms of a
custody order. In such a situation it would seem that unless harm to
the child is anticipated, the appropriate course for the court to take is
to make an order directing that the child be taken back to the
jurisdiction from whence he was taken. 25 It would seem then that
where a child has been unilaterally removed from the province
wherein he was ordinarily resident and taken to another province,
then, unless the child has been within that other province for a
considerable period of time, or harm to the child is anticipated, that
province should decline to embark upon a full custody hearing .
Rather, the court should order the child returned to the jurisdiction
from whence he was taken or into the custody of the parent from
whom he has been abducted, on whatever conditions the court deems
suitable . 26 This principle should be applied, it is submitted, whether
24 "But the most important aspect of this case, to my mind, is that a
consideration of what is in the best interests of the children themselves must be
gleaned from evidence available in Alberta, where the children grew up from birth.
That is where their little friends are, their teachers are, their neighbours are, and the
family doctor and minister would be living . Winnipeg is a strange new city to them .
The production of an affidavit from a prominent child psychiatrist in Winnipeg, who
took his affidavit stating his views after one interview with these children, is hardly
the proper way to determine the well-being, the peace of mind, the feeling of
security, the physical comfort, and the long-term emotional stability of these
children . It is a poor substitute for the viva voce evidence of the people who are
growing up with, and having daily contact with the children" . Per Guy LA ., in
Leatherdale v. Ferguson (1964), 50 W.W .R. 700, at p. 703 (Man . C.A .), cited with
approval in Desilet v. Desilet, supra, footnote 17 . Leatherdale v . Ferguson was
distinguished in Mandel v. Mandel (1971), 5 R.F .L . 50 (Man . Q.B .) .
ZS
Re Loughran, supra, footnote 11 ; Re T (Infants), [1968] 3 All E .R . 411
(C .A .); Re Ridderstroem and Ridderstroem, supra, footnote 1; Re T.A . (1972), 116
Sol. Jo . 78 (Fam . D.) ; Renouf v. Renouf (1976), 23 R.F .L . 66 (Ont . H.C .); Furian v.
Furjan (1975), 23 R .F .L . 321 (P .E .I . S.C .), subsequent proceedings (1977), 28
R.F .L . 391; Burgess v. Burgess (1977), 75 D.L .R . (3d) 486 (N .S .C .A .) .
26 See, for example, the conditions specified in Leatherdale v.Ferguson, supra,
footnote 24, at p. 704. In Cochrane v. Cochrane (1974), 19 R.F .L . 207 (C .A .)
aff'ing in part (1974), 5 O.R . (2d) 695 (sub . nom. Re D.J .C. and W.C . et al.) a
mother had "abducted" her children from Manitoba where they had been in the
custody of the father, custody having been awarded to him by the Manitoba court
under s. 11 of the Divorce Act. Both the trial judge and the Court of Appeal felt that
Manitoba was the appropriate forum for, in the words of Gale C.J .O . in the Court of
Appeal : "In the first place it is the Court of original and primary jurisdiction .
Secondly, until recently, Manitoba was the residence of the mother and the children .
Thirdly, the order was made there. Fourthly, it appears from this vantage point to be
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or not there is an existing custody order in existence ." Having said
this, it now becomes necessary to look at the decided cases in order
to determine whether the courts are consistently applying these
principles.
The starting point must of necessity be the decision of the Privy
Council in McKee v. McKee. 28 There a father, in disobedience of an
order of a Californian court, took his son from the custody of the
mother and brought him to Ontario . The mother instituted habeas
corpus proceedings in Ontario . Wells J. of the Ontario High Court,
after conducting a full hearing of the case, awarded custody to the
father. The Ontario Court of Appeal affirmed his decision . The
Supreme Court of Canada allowed an appeal. Cartwright J., giving
the judgment of the majority, said that to affirm the decision would
mean "that any parent, possessing ample financial means and
sufficiently lacking in respect for the orders of the courts and for his
own undertakings, could, by moving from Province to Province,
prolong litigation as to an infant's custody until such infant attained
his majority " . 29 The Privy Council allowed an appeal from the
a more convenient place in which to resolve the conflict of facts . Lastly, it strikes us
as inequitable to compel the father to come to Ontario for the hearing, having regard
to the way in which the children have been brought here ." However, in view of the
serious allegations levelled against the father it was felt that the children should be
placed in the custody of their mother for the time being. Wright J. (under the Infants
Act and in the exercise of the prerogative power of the Supreme Court) granted
interim custody of the children to the mother until the Manitoba court had heard and
determined the mother's application for custody or until appeals, if any, from this
order had finally been disposed of . The father's motion seeking an order for custody
was adjourned sine die. The Ontario Court of Appeal basically agreed with Wright
J.'s disposition of the case but pointed out that the trial judge had not prescribed any
time limit within which the mother had to apply to the Manitoba court to vary the
order of permanent custody, nor had he assured to that court physical control over the
children in the event that is should finally decide that the existing custody order
should not be changed or substantially changed. Thus the Court of Appeal allowed
the appeal and cross-appeal and varied the order of Wright J. to provide that: "(a) the
interim protective custody granted to the mother is to be terminated and the mother is
to deliver the children to the father in Manitoba unless she initiates proceedings in
Manitoba under the Divorce Act to vary the provisions of custody and access in the
decree nisi on or before April 1 st, 1975 ; and (b) in the event that such proceedings are
taken by the mother before such date, the children are to remain in her temporary
custody until the opening of the hearing or trial in Manitoba, at which time the
children are to be presented to the court in Manitoba, and they are to be subject
thereafter and until the final outcome of these proceedings to any order as to their
interim or permanent custody which the Court of Queen's Bench of Manitoba
pronounces ."
27 See Re T (Infants), supra, footnote 25 ; Rioux v. Rioux (1962), 40 W.W .R .
251 (Man . C . A.) ; Furjan v. Furjan, supra, footnote 25 . Cf. Gupta v. Gupta (1976),
71 D.L .R . (3d) 258 (B .C . Co . Ct). Here, however, the province from which the
child was abducted had declined to exercise jurisdiction .
28 [19511 A.C . 352.
as [19501 S.C .R . 700, at p. 707 .
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Supreme Court,-. The gist of the Privy Council's decision is said" to
be found in the following passage:
It is possible that a case might arise in which it appeared to a court, before
which the question of custody of an infant came, that it was in the best interests
of that infant that it should not look beyond the circumstances in which its
jurisdiction was invoked and for that reason give effect to the foreignjudgment
without further inquiry. It is, however, the negation of the proposition, from
which every judgment in the present case has proceeded, viz ., that the infant's
welfare is the paramount consideration, to say that where the learned trial judge
has in his discretion thought fit not to take the drastic course above indicated,
but to examine all the circumstances and form an independent judgment, his
decision ought for that reason to be overruled. Once it is conceded that the
court of Ontario had jurisdiction to entertain the question of custody and that it
need not blindly follow an order made by a foreign court, the consequence
cannot be escaped that it must form an independent judgment on the question,
although in doing so it will give proper weight to the foreignjudgment . What is
the proper weight will depend on the circumstances of each case . It may be
that, if the matter comes before the court of Ontario within a very short time of
the foreign judgment and there is no new circumstance to be considered, the
weight may be so great that such an order as the Supreme Court made in this
case could be justified. If that is so, it would be not because the court of
Ontario, having assumed jurisdiction, then abdicated it, but because in the
exercise of its jurisdiction it determined what was for the benefit of the infant .
Twenty-eight years ago air travel was not as popular as today, nor
were people generally as mobile . As a consequence, the dangers
perceived by Cartwright J. were not so real in 1950 as they are today.
Interpreted widely, the decision of the Privy Council might well be
seen as an encouragement to the abduction of children by disappointed litigants. The trend, however, seems to be towards a narrow
interpretation of this decision . McKee v. McKee stresses that the
paramount3l consideration in matters of custody is the welfare of the
child . The courts today stress that the welfare of the child is
generally better served if he is ordered to be returned to his place of
ordinary residence and custody determined there. 32 If the child has
30 Re H (Infants), [1966] 1 All E.R . 886, at p. 890 (C .A .), per Willmer L.J . See
also Re L (Minors), [1974] 1 All E .R . 913 (C .A .) .
31
The word "paramount" does not mean "sole" : See Talsky v. Talsky (1975),
62 D.L .R . (3d) 267 (S .C .C .) . Thus, the fair and proper administration of justice is
also a valid consideration. See supra text to footnotes 23 and 25 .
38 In the following cases, the court of the province to which the child had been
taken either declined to exercise its jurisdiction or intervened only to the extent of
ordering that the child be returned to the province or state in which the child was
ordinarily resident :
Alta :
Dalshaug v. Dalshaug (1973), 14 R.F .L . 271 (C .A .) ; Munz v. Munz,
supra, footnote 1 .
B.C .:
Re Lyon (Infants) (1969), 72 W.W .R . 157 ; Re Knowles (1973), 13
R.F .L . 76 .
Man. :
Leatherdale v. Ferguson, supra, footnote 24 ; Prosser-Jones v.
Prosser-Jones, supra, footnote 23 ; Rioux v . Rioux, supra, footnote 27.
N.S.:
Burgess v. Burgess, supra, footnote 25 .
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developed roots in the province to which he has been taken so that he
may now be said to be ordinarily resident there, the court might well
feel that it would be in the child's best interests that it hear the
custody dispute regardless of the issue of abduction . 33 Similarly, if
harm to the child is anticipated if the child is returned from whence
he was abducted, the court where the child presently is may well feel
it is in the child's interests if it hears the issue of custody . 34
However, even in such a situation, the court might feel that the
child's welfare demands that the custody issue be determined in the
place from whence the child was abducted .35
Albeit the trend displayed in the reported cases seems to be that
of adherence to the above mentioned principles, some recent cases
seem to be at variance with them . In Cobel v. Cobe1 36 and Stalder v.
Wood ,37 the applicant for custody had given an undertaking to a
foreign 38 court that she would not remove the child from that court's
jurisdiction . In each case that undertaking was broken . The province
or country from which the child had been taken was clearly the one
with which the child had its greatest connection, but yet the
Saskatchewan court in Cobel v. Cobel and'the Manitoba court in
Stalder v . Wood assumed jurisdiction and embarked on a custody
trial on its merits . The decision in Cobel v . Cobel would seem
particularly indefensible for in that case not only had a final order of
Cochrane v . Cochrane, supra, footnote 26; Re Ridderstroem and
Ridderstroem, supra, footnote 1 ; Re Loughran, supra, footnote 11 ;
Renouf v . Renouf, supra, footnote 25 . See also Vadera v . Vadera,
supra, footnote 8 and Watson v . Watson (1973), 12 R .F .L . 221 : "The
modern trend of authority in this jurisdiction is to the effect that when a
foreign court undoubtedly has a more natural or better right to deal
finally with matters of custody, the intervention of the domestic court
should be limited to doing only that which is necessary to return the
persons of the children to the primary jurisdiction in order that
permanent custody matters may be settled there ." Per Osler J ., at p .
222 .
P. E . L :
Fur/an v . Furjan, supra, footnote 25 .
If the court of the province or state to which the child has been taken
does exercise jurisdiction and awards custody to the abductor, the court
of the province in which the child is ordinarily resident may decline
jurisdiction on the ground that to do so would be futile . See Paschke v .
Paschke (1976), 26 R .F.L . 324 (Alta S .C .) . See also Desilet v . Desilet,
supra, footnote 17 .
33 Re Walker, [1974] 3 W .W .R . 48 (B .C . S .C .) ; Re Wright (1964), 49 D .L .R .
(2d) 460 (N .S . S .C .) ; Oakes v . Oakes (1975), 11 N .B .R . (2d) 170 (C .A .) ; Re Ohm
(1976), 25 R .F .L . 376 (B .C .S .C .) . See also Mandel v . Mandel, supra, footnote 24.
3 ' Re Walker, ibid . ; Re E (an infant), supra, footnote 1 .
3s Cochrane v . Cochrane, supra, footnote 26 .
3s (1975), 21 R .F .L . 343 (Sask . Q .B .) .
37 (1975), 20 R .F .L . 214 (Man . C .A .) .
39 In Cobel v . Cobel, supra, footnote 36, the foreign court was the Surrogate
Court of Ontario . In Stalder v . Wood, ibid ., the foreign court was the Court of
Session of Scotland .
Ont . :

1978]

Interprovincial Custody

25

a sister province been flouted39 but the child had only been within
Saskatchewan for approximately one month .4o
In Desilet v . Desilet the Manitoba and Saskatchewan courts
entered into an unseemly battle over which was the appropriate
forum to determine the custody of two young children . In that case
custody proceedings were in train before the courts of Manitoba . The
mother of the children, in contravention of an order of the Manitoba
court, took the children to Saskatchewan, where the Saskatchewan
court made an ex parte order for custody in her favour . The Manitoba
Court of Appeal "out of respect for the Court of Queen's Bench for
Saskatchewan" adjourned the proceedings in Manitoba in order to
permit the father to apply to the Saskatchewan court to set aside the
ex parte order . 41 The Saskatchewan court, however, refused the
father's application for an order directing the mother to return the
children to Manitoba .42
III . The Impact of a Prior Custody Order.
In the interprovincial context the problem of, a pre-existing custody
order can arise in three different ways . Firstly, where a court is asked
to make a custody order under its provincial legislation or in its
inherent jurisdiction" and there is already in existence a custody
order made by the court of another province, either under its
provincial legislation or under its inherent jurisdiction . Secondly,
where a court is asked to make a custody order under section 10 or
section 11 of the Divorce Act and there is already in existence a
custody order made by the court of another province under its
provincial legislation or its inherent jurisdiction . Thirdly, where the
court is asked to make a custody order and there is already in
existence a custody order made by the court of another province
under section 10 or section 11 of the Divorce Act.
An example of the first situation would be one where the
Alberta Supreme Court is asked to make an order for custody under
the Domestic Relations Act.44 Yet there is already in existence an
order for custody made by the Ontario Supreme Court under the
Infants Act . 45 In such a situation, the position seems to be as
follows . The Alberta court, assuming it to have jurisdiction ,46 is not
3s I
n Stalder v. Wood, ibid ., on the other hand, the issue of custody was still
pending before the Court of Session.
4° In
Stalder v . Wood, ibid ., on the other hand, the child had been in Manitoba
for six months .
'i Desilet v. Desilet, supra, footnote 17 .
43
Desilet v. Desilet (No 2) (1975), 22 R.F .L . 304 (Sask. Q .B .) .
43 See supra, text to
footnotes 2, 3, 4 and 5.
' Supra, footnote 3.
's R.S .O ., 1970, c. 222,
s. 1.
46
See supra.
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precluded from making a custody order, even a conflicting custody
order, by virtue of the Ontario decision. 46a The paramount consideration that will govern the Alberta court is the welfare of the child and
a further consideration is that of the proper administration of
justice . 47 In determining what decision to make in the light of these
considerations, the Alberta court will give proper weight to the
Ontario judgment. What is the proper weight will depend on the
circumstances of the case .4s Little weight may be attached to the
Ontario judgment if it was given without a full hearing 49 or if a
considerable time has elapsed since it was made. 5 ° If Ontario is
where the child is ordinarily resident and if the child were brought in
to Alberta in order to evade enforcement of the Ontario judgment,
then greater weight should be attached to it.-51
An example of the second situation would be one where the
Alberta Supreme Court is asked to make an order for custody under
section 10 or section 11 of the Divorce Act. Yet there is already in
existence an order for custody made by the Ontario Supreme Court
under the Infants Act .52 In such a situation the Alberta court is
clearly able to make an order for custody despite the Ontario order . 53
The Alberta court may well be less hesitant to make an order under
the Divorce Act than in the foregoing situation for it has been said"
that it is more desirable for a custody order to be made under the
Divorce Act than under provincial legislation for such orders may be
registered under section 15 and by virtue of section 14 have legal
46â This is apart
from the Extra Provincial Enforcement of Custody Act . See
infra .
" See supra, text to footnote 23 .
4s McKee v .
McKee, supra, footnote 28, cited supra . See tooRe Gallant (1975),
8 Nfld & P .E .I . R . 113 (P .E .I . S .C .) . Compare the approach of MacDonald J . in
Cobel v . Cobel, supra, footnote 36 with that of Meredith J . in Kibble v . Khan
(1975), 20 R .F .L . 228, at p . 229 (B .C . S .C .): "To say that the courts of this
province could not hold the applicant in contempt of the Ontario order as to access is
not to say that the order has no standing in this province . The order commands from
me the utmost respect and from the parties to whom it is directed, meticulous
performance ."
"Re Walker, supra, footnote 33 ; Re Oakes, supra, footnote 33 .
"McKee v . McKee, supra, footnote 28 .
" See supra subheading "In what Circumstances Will the Court Exercise its
Jurisdiction?"
ss Supra, footnote 45 .
,53 Re Hall, supra, footnote 7 : Gillespie v . Gillespie, supra, footnote 7; Whyte v .
Whyte, supra, footnote 7 .
54 Re Knowles,
supra, footnote 21 . But see the words of Morgan J .A . in Re
Hutchings, supra, footnote 21, at p . 341 (Nfld C .A .) ; and see Furjan v . Furjan,
supra, footnote 25 .
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effect throughout Canada . Unlike the previous situation posed 5' the
custody order made in Alberta supercedes the Ontario order . 56
An example of the third situation would be one where the
Alberta Supreme Court is asked to make an order for custody yet
there is already in existence an order for custody made by the Ontario
Supreme Court under section 10 or section 11 of the Divorce Act .
The applicant may seek to invoke the jurisdiction of the Alberta court
in any one of four ways:
(a) He may seek a variation of the Ontario order under section
11(2) or section 15 of the Divorce Act.
(b) The Ontario judgment having been registered in Alberta
pursuant to section 15 of the Divorce Act, the applicant may
argue that the order has become an Alberta order which can
be varied by the Alberta court by virtue of the inherent
jurisdiction of that court to deal with its own judgments.
(c) The applicant may seek to invoke the inherent parens
patriae jurisdiction of the Alberta court .
(d) An application for custody may be brought under the
Domestic Relations Act .57
It would appear that an attempt to invoke the jurisdiction of the
Alberta court, in at least the first two of the above mentioned ways,
would be doomed to failure_ Section 11(2) of the Divorce Act
provides as follows :
An order made pursuant to this section may be varied from time to time or
rescinded by the court that made the order if it thinks it fit and just to do
so . . . .

Section 15 provides :
An order made under section 10 or section 11 by any court may be registered in
any other superior court in Canada and may be enforced in like manner as an
order of that superior court or in such other manner as is provided for by any
rules of court or regulations made under section 19 .

The plain and natural meaning of the words "by the court that
made the order if it . . ." in section 11(2) is that only the court that
made the original order for custody has the power to vary it under
ss Where the Alberta court makes an order under the Domestic Relations Act and
there is already in existence an order made under, the Infants Act (Ontario), the
Alberta custody order is enforceable only in Alberta. The Ontario order remains
enforceable in Ontario .
ss Re Hall, supra, footnote 7; Gillespie v . Gillespie, supra, footnote 7; Hughes
v. Hughes (1976), 72 D.L .R. (3d) 577 (B .C .C .A .) . CompareBray v . Bray, [1971] 1
O.R . 232 (Ont . H.C .) .
11 Supra, footnote 44 .
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section 11(2) . 5$ Further, section 15 merely permits a party to take the
order made by one court and register it in the court of another
province and use that other province's court to ensure that the order
is complied with. The words "enforced in like manner" cannot be
read to imply any power to vary .5s
The proposition that a court has jurisdiction to vary orders made
in another province, when the orders have been registered and both
parties reside within such court's jurisdiction, because of the court's
inherent jurisdiction to deal with its own judgments was first
enunciated in Hégg v . Hegg .s° That case was followed and
elaborated upon in a number of decisions of first instance. 61 Hegg v.
Hegg has, however, now been overruled 62 and both the Court of
Appeal of Ontario and that of British Columbia have held there to be
no such inherent jurisdiction . 63
It is presently unclear as to whether an attempt to invoke the
parens patriae jurisdiction of the Alberta court in a situation such as
this will succeed . In Dalshaug v. Dalshaug, 11 the Appellate Division
of the Alberta Supreme Court "did not doubt" that the Supreme
Court had an inherent jurisdiction to make a custody order in respect
of children within the province despite the existence of a custody
order made under section 11 of the Divorce Act by the Saskatchewan
court. However, the point was made obiter and with little discussion .
In Ramsay v. Ramsay' 65 the full Court of Appeal of Ontario
discussed the point at some length, albeit obiter, and concluded that
the Supreme Court of a province could make a custody order in the
exercise of its parens patriae jurisdiction despite the existence of a
custody order made under the Divorce Act in respect of that same
child. The Ontario Court of Appeal said: 66
The inherent power is so fundamental to the court in carrying out its obligations
and concerns for the welfare of infants that, assuming it could now be removed
or limited, it can only be so removed or limited by express legislation .

ss Ramsay v . Ramsay, supra, footnote 7 ; Rodness v. Rodness, supra, footnote 7;
Re Hall, supra, footnote 7 ; Bast v . Bast (1975), 72 D .L .R . (3d) 548 (N .S . S .C .) ;
Boulton v . Boulton (1977), 28 R .F .L . 359 (P .E .I .S .C .) .
sa S ee cases cited ibid .
so (1973), 12 R .F .L . 385 (B .C . S .C .) .
61 Blashill v . Blashill (1974), 14 R .F .L . 196 (B .C . S .C .) ; Re Maloney and
LeBlanc (1973), 41 D .L .R . (3d) 463 (Alta S .C .) ; Denholm v . Denholm (1974), 18
R .F .L . 346 (Alta S .C .) ; Eves v . Eves (1974), 6 O .R . (2d) 203 (H .C .) . See also
O'Neill v . O'Neill, supra, footnote 7 ; Bast v . Bast, supra, footnote 58 ; Viviers v .
Viviers (1974), 19 N.S .R . (2d) 532 (S .C .) .
62
Rodness v . Rodness, supra, footnote 7 .
63 See the cases cited supra, footnote 58 . See also Re Blane and Blane (1976),
13 O .R . (2d) 466 (Out . C .A .) .
64 Supra, footnote 32.
ss Supra, footnote 7 .
"Ibid., at p . 161 .
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On the other hand, in the recent case of Re Hall 67 the British
Columbia Court of Appeal disagreed with that which was said in
Ramsay v . Ramsay . The British Columbia Court of Appeal said:ss

The Crown is one and indivisible, but in Canada it can exercise its prerogatives
either in right of,the Dominion or in right of a province . . . . [T]he prerogative
of the Crown with respect to the custody of infants as complimentary to divorce
is one to be exercised in right of the Dominion . It falls, then, to Parliament to
say which of the superior courts of Canada shall in any case exercise the
prerogative in question and this I think it has done clearly and in positive
language .

It is then the view of the British Columbia Court of Appeal that
where an order for custody has been made under the Divorce Act, the
only court entitled to vary the order is the court that made the
original order. Further, no Canadian court, other than that court,
may entertain the issue of custody. As Robertson J .A . said :"
A custody order under section 10 is paramount to any custody order theretofore
or thereafter made otherwise than under the Act .

The case of Cochrane v. Cochrane" indicates, however, that
the rigid and invariable application of the above mentioned rule
might in certain cases lead . to undesirable results . In light of this
case, the British Columbia Court of Appeal anticipated a possible
exception to the rule propounded in Re Hall . Robertson J.A. said : 't
I leave open the question whether, in the events of a custody order having been
made under s . 10 or s. 11 of the Act in another province and an emergency
affecting the safety of the child present in this province having arisen, the
superior court of this province might make a temporary custody order for the
protection of the child.

Two recent decisions of first instance have held that a judge of
the Supreme Court of a province has power to make a temporary
order of protective custody in the excercise of his parens patriae
jurisdiction . This notwithstanding that there is an outstanding order
for custody made by the court of another province under section 10
or section 11 of the Divorce Act . 7ra
In Re Hutchings'2 the Newfoundland Court of Appeal skirted
this delicate issue by saying that whatever the position might be
where the contestants for custody were the same throughout, the
position was entirely different when the contestants in the second
custody action were not the two divorcing parents . In that case an
order under section 11 of the Divorce Act had been made in Ontario .
e' Supra, footnote 7 .
ss Ibid ., at pp .
15, 16, per Robertson J.A.
"Ibid., at p. 11 . Italics added.
"Supra, footnote 26 .
n Supra, footnote
7, at p. 18 .
via Re Abramsen
and Abramsen (1977), 77 D.L .R . (3d)
Hilborn v. Hilborn (1977), 4 Alta L.R . (2d) 52 .
'z Supra, footnote 21 .

103 (B .C .S .C .) ;
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By that order the mother was given custody of the child in question.
Subsequently, a contest over the custody of the child arose between
the mother of the child on the one hand and the child's uncle on the
other. The Newfoundland Court of Appeal held that the existence of
the Ontario order did not preclude the Newfoundland Supreme Court
from exercising its inherent parens patriae jurisdiction . The Ontario
order served only to vest the custodial right in one as opposed to both
parents . It did not purport to affect the position of the uncle in regard
to custody of the child . It is submitted that this case is rightly
decided . If the Newfoundland court had held itself precluded from
hearing the dispute between the uncle and the mother by virtue of the
Ontario order, an impossible situation would have arisen . The uncle
probably has not the status to seek a variation of the original order in
Ontario under section 11(2) . The Ontario court probably has no
jurisdiction to make an order for custody under its inherent
jurisdiction .73 Thus the child is returned to the mother who, five
years ago, left the child with the uncle and no court would hear the
uncle's claim .
Of the view expressed in Re Hall on the one hand and in Ramsay
v. Ramsay and Dalshaug v. Dalshaug on the other, which one is
preferable? It is submitted that Re Hall is to be preferred . If the view
expressed in Ramsay v . Ramsay and Dalshaug v . Dalshaug was
accepted, it would lead to most difficult and invidious results . It
would be possible to have two conflicting custody orders, both
having effect in one province . If the Ontario court made an order
under section 11 giving custody to the mother, that order has effect
throughout Canada by virtue of section 14. If the Alberta court
subsequently, in the exercise of its inherent parens patriae jurisdiction, made an order granting custody to the father, then there would
be two effective yet conflicting orders in existence in Alberta . If the
mother refused to relinquish the child to the father, she would be in
contempt of the Alberta order. If the father took the child from the
mother, he would be in contempt of the order made under the
Divorce Act!
As we have seen earlier, on the provincial level overlapping
jurisdiction has given rise to conflicting custody orders and led to the
abduction of children. The intention of the Divorce Act is clearly to
minimize, if not eradicate, overlapping jurisdiction and conflicting
decisions in so far as maintenance and the custody of children of
divorced parents are concerned . 74 Undoubtedly, the rule that an
order for custody or maintenance can only be varied by the original
court is unduly restrictive . Perhaps it should be amended to provide
that such an order can be varied by the court of another province with
71
71

See supra subheading, "Jurisdiction of the Court in Custody Matters" .
See Rodness v . Rodness, supra, footnote 7 .
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which the parties or,children have a real and substantial connection . 75 Yet it is for Parliament and not for the courts to legislate such
a change . It is submitted that the view taken in Dalshaug v.
Dalshaug and in Ramsay v . Ramsay creates more problems than it
solves .
If an application for custody is made under section 46 of the
Domestic Relations Act and there is in existence already an order
made by the Ontario court under section 11 of the Divorce Act, it is
again questionable whether the Alberta court may make an order . If
section 46 of the Domestic Relations Act is perceived as giving the
Alberta court jurisdiction to make a .custody order quite independent
and separate from its parens patriae jurisdiction, it is doubtful
indeed whether the Alberta court can make an order in the situation
posed. In Richards v . Richards ' 76 the Ontario Court of Appeal
expressly said :
In so far as any provincial legislation in the field dealt with the same subject
matter as the federal legislation, it ceased to be effective .
It is true that the Ontario Court of Appeal made this statement in the
context of maintenance rather than custody and it is true that in a
number of cases decided at first instance a custody order has been
made under provincial legislation despite the existence of a custody
order made on divorce.77 However, in the light of the more stringent
attitude adopted by the Appellate Courts of British Columbia and
Ontario ,7s it is submitted that Richards v. Richards would be held to
apply to custody as well as maintenance .

It is possible, however, that section 46 of the Domestic
Relations Act does not give the Alberta court jurisdiction to make a
custody order quite independent and separate from the parens
patriae jurisdiction . It may be that section 46 is a statutory vehicle
whereby the parents of a child, or the child himself, may invoke the
parens patriae jurisdiction . This interpretation of the section is made
particularly viable in the light of section 51 of the Act which
provides : 79
See the criticisms levelled at s. 11(2) of the Act by Evans J.A. in Ramsay v.
footnote 7, at p. 26 and by Gushue J.A . in Re Hutchings, supra,
footnote 21, at p. 347. See also the Extra-Provincial Enforcement of Custody Orders
Acts, infra.
76
Supra, footnote 7.
77 Emerson v. Emerson, [19721 3 O.R . 5 (H .C .) ; Adams v . Adams, supra,
footnote 7 ; Robinson v. Robinson (1974), 14 R.F .L . 120 (Ont . H.C .) ; Denholm v.
Denholm, supra, footnote 61 ; Re Rinaldi and Rinaldi (1975), 59 D .L .R . (3d) 517
(Ont . Div. Ct); Re Bourque (1975), 20 R.F .L . 257 (B .C . S.C .) ; Renouf v. Renouf,
supra, footnote 1 . It may well be that the courts in these cases were exercising their
parens patriae jurisdiction . The provincial statute in question may merely have been
the vehicle whereby such jurisdiction was invoked. See infra .
7s
See supra, footnote 58 .
7s
See also Infants Act, supra, footnote 45, s. 3 .
7s

Ramsay, supra,
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The rules of equity when they do not conflict with this Act prevail in questions
relating to the custody and education of infants .

If section 46 is merely a vehicle for the invocation of the parens
patriae jurisdiction of the court, there is a possibility that the Alberta
court will hear the application in question . Whether it will do so,
despite the existence of the order made on divorce, will depend on
whether the view expressed in Re Hall is accepted by the Alberta
court or whether it is the view expressed in Ramsay v . Ramsay and
Dalshaug v. Dalshaug that is followed .
IV. The Extra-Provincial Enforcement of Custody Orders Act.
The Extra-Provincial Enforcement of Custody Orders Act, 80 has only
recently been enacted in Alberta . The Act is modelled upon a Uniform
Act adopted by the Uniform Law Conference of Canada in 1974 .
Manitoba ,81 Prince Edward Island," British Columbia, 83 New
Brunswick '83a and Newfoundland 83b have already enacted it and
Nova Scotia 84 has enacted a variation of it. The avowed aim of the
Act is to prevent the "civil kidnapping" of a child by one parent
from the custody of the other parent . 85 The Act provides that a
court 86 will, on application, enforce a custody order made in another
state or province unless it is satisfied either (a) that the child did not
have a real and substantial connection with the state that made the
order at the time the order was made, or (b) that serious harm to the
child would result if the order were to be enforced. In the latter
situation, the court is empowered to vary the order of the other
province or make such order for custody as it considers necessary .
The Act gives a court power to vary the custody order of another
state or province if it is satisfied that (a) the child does not have a real
and substantial connection with the state in which the original order
was made or was last enforced, and (b) that the child has a real and
substantial connection with Alberta or all the parties affected by the
custody order are resident in Alberta . 86 a
813 S .A ., 1977, c . 20 .
81 S .M ., 1975, c . 4 .
82 S
.P .E .I ., 1975, c, 68 .
33 S .B .C ., 1977, c . 17 .
a3a S .N .B ., 1977, c .E . 15 .
sin S .Nfld ., 1976, Act No . 24 .
$' S .N.S ., 1976, c . 15 .
11
See 1974 Proceedings of the 56th Annual Meeting of the Uniform Law
Conference of Canada, pp . 110, 111 .
as The word "court" is defined in section 1(b) of the Act as "a Court in Alberta
having jurisdiction to grant custody of a child" . This definition would seem to
include the family court . However, section 2(1) provides that an application made
under the Act shall be by way of originating notice which would seem to preclude
application being made to the family court .
Ssa S . 3(1) of the Act provides : "(1) A court may at any time by order vary a
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It appears that the Act will not apply to orders made under the
Divorce Act, The Divorce Act provides for the enforcement of orders
made under section 10 or section 11 87 and for the variation of such
orders .88 It has been held 89 that the clear intentment of the Divorce
Act is that the only court with power to vary an order made under
section 10 or section 11 is the court that made the original order.
Section 3 of the Model Act would seem to conflict with this and
would therefore appear to be inapplicable . 9 ° Section 14 of the
Divorce Act provides that orders made under section 10 or section 11
have legal effect throughout Canada . Section 15 provides for the
registration and enforcement of such orders . It has been argued by
this writer elsewhere" that the word "may" in section 15 does not
confer a discretion on the court . The proviso contained in section 2
of the Model Act would appear to encroach on the ground covered by
section 15 and would therefore also appear inapplicable .
At this stage it may be apposite to pose four situations and
explore how each would be dealt with under the Model Act . It will be
hypothesized throughout that the original order was made in Ontario
and that the Alberta court is being asked to enforce or vary that
order. .
1 . The child had no real and substantial connection with
Ontario at the time the original order was made .

In this situation, the Alberta court will not enforce the
Ontario order. It may, however make an order under its inherent
or statutory powers" if it has jurisdiction to do so and feels it
appropriate to do So . 93
It would seem that if the child still had no real and
substantial connection with Ontario and does now have a real
and substantial connection with Alberta, the Alberta court can
vary the .Ontario order .
custody order as if the custody order had been made by the court if it is satisfied
(a) that the child affected by the custody order does not, at the time the
application for variation is made, have a real and substantial connection with the
province, state or country in which the custody order was made or was last enforced,
and
(b) that the child has a real and substantial connection with Alberta or all the
parties affected by the custody order are resident in Alberta."
87

Supra, footnote 6, s . 15 .
88 lbid ., s. .11(2) .

89 See cases cited supra, footnote 58 .
9° See Richards v .
Richards, supra, footnote 7.
et Op . cit., footnote 7, p . 273.
e2 See supra .
83
See supra, this article, subheadings "Jurisdiction of the Court in Custody
Matters" and "In What Circumstances Will the Court Exercise its Jurisdiction?"
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2. The child had a real and substantial connection with Ontario
when the original order was made. However, the child no longer
has a real and substantial connection with Ontario but does have
such connection with Alberta .
In such a situation it would appear prima facie that the
Alberta court can vary the Ontario order under section 3 of the
Act. However, if the child has a real and substantial connection
with a third province which was the last jurisdiction to enforce
the Ontario order it seems that the Alberta court cannot vary the
Ontario order. Ifhowever, that third province varied the Ontario
order as opposed to enforcing it, the Alberta court may vary the
order once again for- the word "enforce" does not mean or
include the power of variation . 94
3 . The child had a real and substantial connection with Ontario
when the original order was made. The child no longer has a real
and substantial connection with Ontario and now has a real and
substantial connection with a third province .
In this situation, unless the child also has a real and
substantial connection with Alberta, the Alberta court must9s
enforce the Ontario order. 9' If the third province has varied the
Ontario order presumably the Alberta court should enforce the
original order as varied .
See cases cited supra, footnote 58 .
Unless, of course, the court is satisfied that the child would suffer serious
harm if the order were enforced .
96 However see the aemarks of McQuaid J in MacLean v . MacLean (10th Dec.
1976) (P .E .I . S.C ., not yet reported): "Section 3 provides a further potential
problem (fortunately not an issue herein) in that while authorizing the enforcing
Court to make appropriate variations where `the child affected by the custody order
does not . . . have a real and substantial connection with the province . . . in which
the custody order was made or was last enforced . . . ', and does have such
connection with this (the enforcing) province, there does not appear to be any
existing mechanics for enforcing the initial order if in the interval the applicant may
have been transferred from the original province to another, the child then having a
real and substantial connection with the second province through its father's home
and residence there. As the legislation now appears to stand the enforcing Court has
only two options (a) either to return the child to the province wherein the order
originated; (b) or to grant custody to the parent residing in the enforcing province . It
is questionable whether or not Section 3(3)(a) and (b) could be interpreted broadly
enough to cover this third province situation ."
It is submitted that the learned judge confused the enforcement provisions of the
Act with the variation provisions . In the situations posed, the Alberta court has no
power of variation but is directed to enforce the Ontario order. Further, as the
Commissioners on Uniformity pointed out (supra, footnote 85): "It is to be noted
that in enforcing and giving effect to a custody order made by an extra-provincial
tribunal the court of the enacting province does not necessarily restore the child to a
distinct territory but rather to a person who has been awarded the custody of the
child." Thus the Alberta court should enforce the Ontario order even if it means that
the child is ordered into the custody of a person resident in a third province .
94
95

1978]

Interprovincial Custody

35

4. The child had a real and substantial connection with Ontario
at the time the original order was made. The child retains that
connection and now also has a real and substantial connection
with Alberta .
In this situation the Alberta court, in the absence of fear of
serious harm to the child, should enforce the original order. It
has no power of variation . 97
It is interesting to note that the Model Act is not a reciprocal
enforcement statute. The Commissioners on uniformity felt that their
prime concern should be the welfare of the child . As the Manitoba
Commissioners put it: 911
We could not see how the welfare of a particular child who was the subject of a
custody order being considered by a court in a Canadian province could be
related to the question of whether or not the law of the jurisdiction from which
the child came provided for reciprocal enforcement o£ custody orders .

Nova Scotia has, however, enacted a Reciprocal Enforcement
of Custody Orders Act. 99 This Act is far less flexible than the
Uniform Act adopted by the other provinces . It provides that the
court, upon application, shall enforce the custody order of a
reciprocating state. It matters not that the child had no real and
substantial connection with the reciprocating state. However, the
Nova Scotia Act does contain the proviso that if the court anticipates
serious harm to the child resulting from the enforcement of an order
it may vary the order or make such order for the custody of the child
as it considers necessary . The Nova Scotia Act, unlike the Uniform
Act, gives the court no power to vary the order of the foreign state .
Thus, under this new legislation, except in the extreme case
mentioned, the court has no discretion ; it must enforce the custody
order of a reciprocating state. It may not vary that order .
The concept of "real and substantial connection" stems from
the language of the House of Lords in Indyka v. Indyka . "' That case
related to the recognition of foreign divorces and has been
criticized'" in that the concept is too nebulous and leads to
uncertainty in the law. It is submitted that in certain areas of law
(such as that of recognition of foreign divorces and areas of
commercial law) certainty is more important than flexibility .
However, in the . area of custody one is dealing with the very lives of
97 MacLean v. MacLean, ibid .
91 Supra, footnote 85, p. 108 .
as Supra, footnote 84 .
101 [196712 All E.R . 689.
101 See, for example, Cheshire and North, Cheshire's Private International Law
(9th ed, 1974), p. 374 and see articles referred to therein . As to the way in which the
Canadian courts have interpreted the term "real and substantial connection" in the
context of divorce law see, op. cit., footnote 7, p. 305 .
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children; here flexibility must be preserved at all costs. The Uniform
Law Commissioners, in drafting this legislation, had to tread a very fine
line . They wished to bring some order to bear on the subject of
interprovincial custody and inject some degree of certainty as to the
appropriate forum to hear custody disputes, yet they had to preserve
flexibility . It is submitted that the Nova Scotia statute, in contrast to
the Uniform Act, forsakes flexibility in favour of certainty . In the
area of child custody this demonstrates a misplaced sense of values .
Will the Extra-Provincial Enforcement of Custody Order Acts
work? I think that that will depend on the spirit in which they are
interpreted . The Uniform Commissioners themselves seemed to
appreciate this for they said: 102
Hopefully, courts will not lightly declare a child to have a real and substantial
connection with another province .

If the courts do lightly declare a child to have a real and substantial
connection with a province, that is, if the courts fail to uphold the
spirit and intentment of the Acts, the Acts will be valueless . It is
sincerely hoped that the spirit and intentment of the Acts will be
appreciated and upheld by the courts and that the Acts deal the
deathblow to cases such as Cobel v . Cobel, 103 Stalder v. Wood, 104
and Desilet v . Desilet, 105 which add no luster to the face of Canadian
jurisprudence .

102 Supra, footnote 85, p . 109.
103 Supra, footnote 36 .
104 Supra, footnote 37 .

10 'Supra, footnote 17 .

