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Natural Resources and Public Property under the Canadian Constitution. By GERARD V. LA FOREST. Toronto : University of
Toronto Press. 1969 . Pp. 230. ($11 .50)

After the style of an earlier book, The Allocation of the Taxing
Power under the Canadian Constitution,' Professor La Forest has,
once again, given us a detailed, well-documented exposition of the
law in an important and little explored area of the Canadian constitution. The author was until. recently, Dean of the Faculty of
Law at the University of Alberta.
Natural Resources and Public Property under the Canadian
Constitution developed out of a lecture programme given in the
Faculty of Law at the University of Montreal . One suspects that it
must have taken a good deal of initial courage to attack a topic of
this complexity . Perhaps the most evident difficulty is presented
by the unevenness of the constitutional position in respect of public
property and related resources. To give but one of several instances, the Prairie Provinces, unlike the other Canadian Provinces, did not have the administration of public lands initially
entrusted to them and the 1930 resource agreements,' under which
the three Provinces finally assumed control, from the Dominion,
did not put the affected Provinces in exactly the same position
as the other Provinces. Principally because of the need to identify
and explain the many geographic variables the author has had to
devote a substantial portion of the book to legal history.
The text commences with a general historical chapter. In it the
author unravels the skein of mysteries that, for most readers,
surround the development of the civil list and the consolidated
revenue fund. Other intriguing entities, such as flotsam and jetsam,
deodands, waifs and estrays, all ancient royalties of the Crown,
are mentioned in the course of the book but remain obscure
phenomena. A description of the nature of these oddities, though
subsidiary to the main thesis and hardly of topical interest, might
have been offered if only for the curiosity value to those of us who
1 See Brandt, review in (1968), 46 Can. Bar Rev. 150.
2

See the first three schedules to the B.N .A . Act, 1930, 21 Geo. V, c.
26 (Imp .) .

606

THE CANADIAN BAR REVIEW

[VOL . XLVIII

delight in adding to our catalogues of peculiar facts and events .
The book proceeds to an introductory discussion of the provisions allocating property in the British North America Act,
1867 .3 Post-confederation distributions of property, affecting later
territories and Provinces, are dealt with separately, though they
sometimes involved a substantial incorporation of the 1867
provisions . There follows a detailed treatment of two particular
property provisions, sections 108 and 109 of the British North
America Act, 1867 . The former transfers public works and property enumerated in the Third Schedule of the Act from the respective confederating Provinces to the Dominion . Of the specified
classes of works and property, "Public Harbours" have been the
subject of most concern at both the judicial and executive levels
and accordingly the focus is placed on harbours, a matter dealt
with in essentially the same form by the author in an earlier article
in this Review.' Section 109, on the other hand, is the basic source
of authority for the retention by the confederating Provinces of the
residue of public lands, which in effect included the bulk of real
property .
The sixth chapter is titled, "Offshore Mineral Resources" . This
is a subject about which some very current Dominion-provincial
controversies have occurred and, to a large degree, still persist.
The author wisely declines to enter into a full scale inquiry of
the international law aspects of offshore mineral resources, though
claims in the international sphere already complicate Canadian
domestic disputes' The relevant principles of international law
are examined only so far as necessary to explain the general constitutional position . Against this background the author examines
the implications for other coastal Provinces of the opinion of the
Supreme Court of Canada in the 1967 British Columbia Offshore
Mineral Rights Reference .' He suggests that provincial claims to
control any substantial offshore resources have the greatest likelihood of success in the case of the Maritimes and Newfoundland .
The principal evidence offered to support a pre-confederation
title in these Provinces to the adjacent territorial sea, thereby distinguishing the situation from that found by the Supreme Court to
exist in the colony of British Columbia, is an assertion of jurisdiction by the colonial Legislatures in the form largely of hovering
Acts . These Acts authorized customs and excise officers to exercise certain controls over ships within a defined distance from
the coast. This argument, however, may well be countered by
30 & 31 Vict ., c. 3 (Imp.), ss 102, 107-110, 113, 117 and 126.
'See (1963), 41 Can. Bar Rev . 519.
s

s

For example, some areas off the islands of St. Pierre and Miquelon
are covered by exploration permits issued by Canada, Newfoundland and
France .
' [19671 S .C.R . 792 .
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characterizing hovering legislation as indicative of . an exercise of
coastal jurisdiction for a limited purpose, insufficient to establish a
proprietary claim to the three male territorial sea, to which, in
any event, this type of legislation was not necessarily referrable
in terms of the zone of its operation.' Be that as it may, the federal
government has in fact laid claims to the mineral resources off all
Canada's coastlines on the basis of the Reference opinion. Since
Professor La Forest's book went to press the federal government
has announced proposals for a scheme of federal-provincial sharing of offshore mineral resources and division of offshore resource
administration .' To date these proposals have not elicited any
very positive responses from the Provinces.
The final chapters of the book concern variously Indian lands
and federal and provincial legislative and executive power in
respect of public property and natural resources. A useful ap
pendix contains relevant sections of the British North America
Act, 1867, the text and schedules (natural resource agreements)
of the British North America Act, 1930, 9 and the British North
America Act, 1949, 19 containing as a schedule the terms of union
of Newfoundland with Canada. It would have been helpful if the
teams of union of British Columbia and Prince Edward Island
had also been reproduced, since the property provisions contained
therein are referred to from time to time in the text.
The only general criticism of Professor La Forest's boots which
I would raise is directed to the organization of the material . Rather
too often it is necessary to jump from point to point in the book
in order to follow through the full discussion on a particular subject. But, otherwise, the book is an excellent one and demonstrates
exhaustive, obviously difficult, basic research that will hopefully
provide the essential groundwork for more speculative studies in
this area .
COLIIN H . MCNAIRN*

Toward Unity: Criminal Justice and Corrections, Report of the
Canadian Committee on Corrections. Ottawa ; The Queen's
Printer. 1969 . Pp. xi, 505. ($5.00)

An eminent American law professor once said that he looked upon
basic research in criminology as a flight from politics. He was
thinking of empirical research in particular but his thesis is equally
applicable to the type of research we now find reported in the

'See, for example, Masterson, Jurisdiction in the Marginal Sea (1989),
pp. 375 et seq.
e See H. of C. Deb.,
Sess . 1968-1969, pp. 3348-3343.
8 81 Geo. V, c. 26
.) .
10 12-13 Geo. V1, c. (imp
22 (Imp.) .
*Colin H. McNairn, of the Faculty of Law, University of Toronto.
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Report of the Canadian Committee on Corrections, chaired by the

Hon. Mr . Justice Roger Ouimet . The professor meant that we
often knew the answers to the questions we were asking but had to
produce a table of statistics or a sheaf of research papers which
would convince the public or provide ammunition for some
reform-minded politicians or, more often, to postpone actually
doing something.
The Canadian Committee on Corrections was established in
June, 1965 . This Committee was the third penal investigative
body in thirty years. The reasons for its appointment are not clear.
Perhaps a flight from politics was one of them . The Pearson
' Government had had two unfortunate penal incidents just prior
to 1965 ; there had been prison riots and, in particular, a serious
one at St. Vincent de Paul Penitentiary and the Dion case had
shaken the public's faith in the work of the recently created National Parole Board.' There was also general dissatisfaction with
the prison system in Canada ; critics of the penal system had kept
asking why Canada had one of the highest per capita prison populations in the Western World. The voting public was supposedly
dissatisfied and concerned over the crime rate and the recidivism
among former prison inmates. No doubt, the establishment of
centres of criminology and a new interest in the study of crime
also provided added pressures on the government and led to the
appointment of a pigeon-holing device known as a Royal Commission or Departmental Inquiry.
The terms of reference of the Ouimet Committee were extremely wide ; indeed, the items to be examined by the Committee
omitted nothing but an enquiry into the existence of a supreme
deity. The Committee's terms of reference produced a jeremiad in
some criminological quarters . The Committee would fail because
it had insufficient expert help, it was irrelevant, it was engaging in
the wrong kind of research, and so on . In retrospect, these comments are most significant . First, they reflect an unjustified faith in
the efficacy of criminological research . This is not to suggest that
such research is useless but the critics of criminal justice and the
penal system have too frequently given the false impression that
there were answers if we only looked hard enough, and that crime
would disappear if a magic formula were prescribed and followed .
Secondly, the Report shows that the criticism of the Committee was
premature and, to some extent, similarly irrelevant (if the use of
that overworked word can be forgiven) .
The Committee has not come forward with a penal philospher's
stone but it has produced a commonsense report which, nevertheless, includes some idealistic suggestions which should satisfy some
3 See Borins and C6t6 : Enquiry into the Release on Parole of Leopold
Dion, Department of Justice (1964), unpublished.
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of its criminological critics.
The most striking impression of the Report is its lack of
passion and "crusading zeal" and I am sure . that, in these days of
confrontation, many reformers will attack it for this feeling of
detachment . Yet, the Report is not a "stand-pat" document . It is a
stock-taking or housekeeping record which describes the present
state of affairs, which honestly states the limitations of our present
knowledge of crime causation and prevention and, in equally
honest terms, offers little hope for short-term success.
The first impression of an unfriendly critic would be that the
Committee members had some good ideas which were expressed
quite clearly and with some directness in the introductory chapter
(Chapter 2 : The Basic principles and purposes of Criminal Justice) but that the ensuing chapters of the Report show that they
wearied of their task. Admittedly, the descriptive chapters do not
live' up to the promise of Chapter 2 but the reasons for this nonfulfilment are obvious. The Committee had too many items to
examine and, in any event, they discovered that there were no
answers.
The critics may reply that the Report is very uneven but that is
as much a function of the subject-matter as a fault in the draftsmen of the various chapters . There is no doubt, for instance, that
Chapters 5, 6, 7 and 8 on criminal procedure are very well done
but the task before the Committee was a discrete one and the
problems examined, although not totally lacking in ambiguity,
were susceptible to relatively clear-cut answers after careful argument and examination of the issues . Few should quarrel with the
recommendations. They are practical, commonsensical and not
based on some mindless borrowing of ideas and concepts from
jurisdictions and legal systems such as the United States where
the quantity and quality of the problem is very different. The
Report is in favour of a compromise on police powers . It recognizes the fact that Canadian police have wide powers but the
exclusionary rule of the United States Supreme Court is not favoured. The ®uimet Committee favours judicial discretion described
and circumscribed by legislation over an absolute rule by judicial
fiat . While approving the confessions rule in Boudreau v. The
King,' the Report sees a role for the Canadian Bill of Rights' which,
in this context, is interpreted in these terms :
. . . the accused is best protected against oppressive treatment at the
hands of the police by ensuring that legal advice is available to him
at an early stage of the criminal process, and by the vigilance of the
courts 4

Many of these points are clarified in Chapter 8 ("Representation

a (1949), 94 C.C.C. 1, [19491 S.C.R. 262 (S.C.C.) .
' S.C., 1960, c. 44.
4 Report, p. 53 .
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of the Accused") . The Report takes the sensible view that "properly-conducted police questioning is a legitimate aid to investigation, and the interests of the administration of justice would not be
well served by the rejection of all answers made in response to
police questioning"' The Report also recognizes the virtues of
the New Judges Rules' (which are not applied by Canadian police
forces) but suggests the Rules must not be interpreted in a manner
inconsistent with the Canadian Bill of Rights . Therefore, the Committee recommended that:
. . . the Criminal Code provide that a person who is under arrest has
the right to be afforded a reasonable opportunity to communicate with
a lawyer upon request and to consult in private with a lawyer who is
retained by him or on his behalf.'

This was not meant to interfere with a reasonable opportunity
for the police to interrogate the suspect! The Committee agreed
that a decision on the exclusion of improperly obtained evidence
should continue to be in the discretion of the judge and that the
elements of the Boudreau rule would continue-subject to the
following recommendation .
(a) That failure to afford a person under arrest a reasonable
opportunity to consult with counsel, after a request for permission to do so has been made, or failure to afford counsel
retained by or on behalf of the accused a reasonable opportunity
to consult with him privately shall render inadmissible in evidence any incriminating statement subsequently made to a
person in authority prior to such reasonable opportunity being
afforded .
(b) That an incriminating statement made by a person in
custody in any police station or lock-up as a result of police
questioning, should be inadmissible unless reasonable means
have been taken to inform the accused of his right to communicate with counsel."
Many other recommendations on criminal procedure are more
clear-cut. The Committee was not prepared to support a suggestion of the British section of the International Commission of
Jurists" that there should be a form of criminal oral discovery
heard before a judicial officer. The "stop and frisk" laws which
have been passed in the United States were not approved in the
'Ibid. Emphasis in
c [19641 1 W.L .R .

original.
152. Also see Parker, Recent Developments in the
Law of Evidence, Special Lectures of the Law Society of Upper Canada
(1966), p. 157.
' Report, p. 151.
s A point on which Chief Justice Warren agreed in Miranda v. Arizona
(1966), 334 U.S . 436 (U.S. Sup. Ct) .
9 Report, p. 151 .
11 Ibid., p. 54.
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Report," largely because most law enforcement officials were
convinced that the powers of arrest in Canada were already adequate. The establishment of a universal and compulsory fingerprinting and identification card system was not recommended as an
amendment to the Criminal Code although the Committee could
see the advantages of wider powers for the police under provincial
motor vehicle legislation."
The Report examined the powers of arrest under section 25 of
the Criminal Code" and the use of firearms in effecting such
arrests. In keeping with the general tone of the Report (which will
be discussed presently) the suggested amendment of section 25
seems very wise. The amended section would prohibit the use of
firearms by anyone making a lawful arrest unless a serious violent
crime had been committed, or if the criminal's escape would prevent serious danger to the public . The Committee made the following comment:
We think that it is preferable where the escape cannot be prevented
without the use of firearms-unless the crime is a serious one involving
violence-to temporarily abandon the chase rather than endanger the
lives of citizens or risk working summary execution upon the offender
for a minor crime or for a non-violent crime ."

These views are very reasonable . The recommendations on
search and seizure are not quite as satisfactory although the Report
calls for the clarification (and codification) of the police power
to search and does suggest that "quasisurgical procedures such
as blood withdrawal or the use of stomach pumps upon the person
of the accused without his consent" should be specifically prohibited." (One wonders if this would reverse the rule in the unfortunate case of Brezack" where force was used against a suspect
who regurgitated the evidence although no mechanical stomach
pump was employed.) The Report suggests no other limitations
on searches and there is no doubt that the law in Canada is as wide
as that contemplated in the strongly criticized Omnibus Crime
and Control and Safe Streets Act passed by the United States Congress in 1968 ."
Similarly, the pervasive writs of assistance, which give ex31 1bid., p. 57 .
"Ibid., p. 58 .
13 S .C., 1953-54, c . 51 .
"Report, p. 61 . Cf. the unhappy state of affairs described in Harding,
Police Killings in Australia, Penguin Books (1970) :
is Ibid., p. 63 .
1B
That legislation includes a provision that : A warrant may be issued
to search for and seize any property that constitutes evidence of a criminal
offence in violation of the laws of the United States. Cited in Report, p .
64 . Cf. s. 429 of the Canadian Criminal Code .
"Pub . L. 90-351,Jrune 19th, 1968, 82 Stat. 197 ; Pub . L. 40-462, § 1,
Aug. 8th, 1968,'82 Stat. 638 ; Pub . L. 90-618, Title lam, Oct. 22nd, 1968,
82 Stat . 1236.
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tremely wide powers of search under four Canadian Acts," were
not criticized by the Committee which reported that:
It does not appear . . . that the broad powers conferred by the
granting of these writs has been abused in Canada, and the Committee
is informed that a system for recording their use has been developed
so that any abuse thereof is more visible, and hence subject to parliamentary scrutiny. Moreover, the writ is granted to a particular person
and is not transferable . The number of members of the Royal Canadian Mounted Police to whom the writ is granted is restricted.
It is to be noted also that the principal areas in which they are
granted involve matters of vital public interest, namely, the protection
of the revenue and the suppression of traffic in narcotic drugs."

For similar reasons, particularly the responsibility and restraint of the Canadian police, the Report does not favour an
absolute exclusionary rule for illegally obtained evidence." Instead,
it recommends a law which would rely upon judicial discretion
to reject or admit such evidence . The court's decision would depend upon :
(1) Whether the violation of rights was wilful or whether it occurred
as a result of inadvertence, mistake, ignorance, or error in judgment .
(2) Whether there existed a situation of urgency in order to prevent
the destruction or loss of evidence, or other circumstances which in the
particular case justified the action taken.
(3) Whether the admission of the evidence in question would be unfair to the accused ."
These proposed rules really add little to the present law. No
doubt the rule would operate in very much the same way as
section 592 of the Criminal Code . If the judge is fair and just and
the behaviour of the police is sufficiently obnoxious then the judge
will exclude. A cynic might add that a judge will only exclude if
he feels that the accused is not guilty and has raised some doubt.
Any one who does not believe in the absolute exclusionary rule
can do little in defence of his position other than have faith in the
bona fides of law enforcement officials and trial judges . The only
alternative (which is also suggested by the Report) is that aggrieved
citizens who are victims of the illegally obtained evidence should
bring civil actions against the offending officers . Despite its superficial attraction, this is an ineffectual alternative because the very
people who would fail under the new rule proposed above may
have similar difficulty in succeeding on a civil suit.
The Committee, along with the present reviewer, has some
difficulty in making a clear distinction between proper and imie The Customs Act, R.S .C ., 1952, c. 58 ; The Excise Act, R .S.C ., 1952,
c . 100 ; The Narcotic Control Act, S .C ., 1960-61, c . 35 ; The Food and
Drugs Act, S .C., 1952-53, c . 38 .
"Report, p . 67 . For a less complacent view, see Millward, Writs of
Assistance, unpublished essay, Osgoode Hall Law School Library .
"The present rule, which allows the admission of illegally obtained
evidence, is found in Attorney-General for Quebec v. Begirt, [1955] S .C.R .
593 (S .C .C.) .
"Report, pp . 74-75.
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proper police behaviour. The Report, however, appears to achieve
a satisfactory distinction between police activity by entrapment and
evidence obtained by an agent provocateur. The Report adopts
the rule set down by the United Mates Supreme Court in Sorrels v.
United States," forbidding the former but seeming to allow the
latter. In relation to entrapment the Report recommends that no
guilt should attach to an individual whose "conduct is instigated
by a law enforcement or agent of a law enforcement officer, for
the purposes of obtaining evidence . . . if such person did not have
a pre-existing intention to commit the offence?'." If the accused
had a "pre-existing intention" and the acts of the police officer
"did not go beyond affording him an opportunity to commit it",
then this could result in a conviction . This may appear to be a
workable dichotomy but a more careful reading of the judgment
of Frankfurter J. in Sorrels v. United States may have given the
impression that the line between the two is a little more blurred
than the above recommendations would suggest. This problem is
further complicated by the ambiguous statements made by the
Supreme Court of Canada in Lemieux v. The Queen." The Ouimet
Report labels this case as one of agent provocateur and yet says
that the "whole affair was staged" because the appellant "at first
had no intention of breaking and entering, . . . who went to the
scene of the crime at [the informer's] instigation and . . . was led
into a trap by [the informer]" ." The only thing wrong with this
statement is that the evidence is not as clear as the court would
lead us to believe. There seems to be some evidence that both
Lemieux and the turncoat were members of a gang of housebreakers and that the only factor which saved Lemieux from conviction was the consent of the house-owner who knew of the trap
and therefore destroyed one of the elements of the offence. The
court added a statement which detracts somewhat from the idea
of entrapment and the Committee's characterization of the
Lemieux situation as one of agent provocateur. The Supreme
Court added :
Had Lemieux in fact committed the offence with which he was charged,
the circumstances that he had done the forbidden act at the solicitation
of an agent provocateur would have been irrelevant to the question of
his guilt or innocence .",

The suggested rule relating to an agent provocateur, whatever
it might be, seems to be inconsistent with the recommendation on
wiretapping and electronic surveillance. The conviction of an

(1932), 287 U.S. 435 (U.S . Sup . Ct) .
Report, p. 79 .
"[19671 S .C .R . 492, [1968) 1 C .C .C . 187 (S .C .C .) . See the discussion
of this case and Ormerod v. The Queen, [19691 2 O .R. 230 (Ont. C.A.)
in (1970), 43 Can. Bar Rev. 178 .
" Ibid., at p . 189 (C.C .C.) .
26 Ibid., at p . 190 .
22
2s
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accused by means of the former is quite valid without court supervision of the methods used while the Committee suggests that no
wiretapped evidence would be admissible unless obtained under the
authority of a warrant obtained from a superior court judge who
has assured himself that reasonable and probable grounds exist
which would justify such surveillance. The guarantees would be
written into the Criminal Code and would include :
. . . the order itself should specify in detail the person or persons whose
conversations are to be intercepted, the place or places and the facilities
in respect of which the order is made, the type of communication
sought to be intercepted, the nature of the offence to which the interception relates and the duration of the order.2'

The Committee recommends that evidence obtained by illegal
wiretapping would be totally inadmissible but makes no suggestion
for limiting these supervised powers to any type of offence or
offender.
Finally, the Committee makes a very welcome suggestion for
the amendment of section 5 of the Canada Evidence Ace' so that
the protections of that section would be extended to evidence given
before an "administrative tribunal or other body" as well as a
court. This would remedy the injustices which have been wrought
by many judicial enquiries and Royal Commissions in recent
years."
Despite the criticisms made in the foregoing paragraph, let me
repeat that the Report's attitudes toward criminal procedure reflect a commonsense, pragmatic viewpoint which seems to be in
accord with the prevailing climate of Canadian law and legal
institutions. If it is discovered that the future produces civil turmoil, blatant discrimination and law enforcement problems then
changes, of a more lenient or more stringent variety, can be made .
Let us hope that we have judicial and law enforcement officers we
can trust and that the basic principles of fairness and presumption
of innocence are maintained within the system of criminal justice.
Perhaps we should not be surprised that the Committee has not
placed great reliance on the Canadian Bill of Rights . This attitude is probably not due to contempt for that document but because of the uncertainty surrounding its status, interpretation and
implementation .
I have suggested elsewhere" that the much-vaunted decisions
of the United States Supreme Court (in such cases as Miranda"
and Escobedo")were merely attempts by that court to legislate
Zs
Report, p. 86.
R.S .C., 1952, c. 307 .
Batary v . The Attorney General for Saskatchewan, [19651 S.C.R .
463 (S.C .C.) .
"See Parker, The United States Supreme Court and the Police (1966),
9 Crim . L.Q. 54.
3, Miranda V.
Arizona, supra, footnote 8.
"Escobedo v. Illinois (1964), 378 U.S . 478 (U.S. Sup. Ct).
27
29

E.g.,
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morality for the American police forces, particularly in those
jurisdictions where obviously inferior, crude and dishonest practices had been previously in operation . The common sense and
balance of the Ouirnet Report can be clearly seen in the following
extract which is part of the General Conclusions on matters of
criminal procedure . These statements give the other side of the
coin from the viewpoint of the United States Supreme Court and
show that perhaps the Committee had strong pressure from some
police chiefs for a "get-tough" Law-and-Order policy. The answer
to this possible challenge is - worthy of note :
. . . police powers in Canada are adequate but not excessive . We
consider that increases in the power of any body or agency to interfere with the liberty of the citizen can only be justified by particular
and urgent social requirements.
An assumption that radical changes in criminal . procedure would
promote more effective investigation of crime remains an assumption
which cannot . be established. It is well to bear in mind that supposed
increases in efficiency may be purchased at too great a price in terms
of other values .
We consider that increases in the effectiveness of police services
should be sought by providing better pay to attract recruits, and by
better working conditions and better training .33
The review has spent much space on the criminal procedure
aspects of the Report because these items are of the greatest
interest to lawyers. The initial statements of the Report (which
have been referred to earlier) are of equal importance and pr6vide a nexus with the correctional parts of the report . The Report
has one major theme-the protection of society from dangerous
situations and dangerous persons . The overall thesis of the Report,
which has also recently been stated at greater length by Professor
erbert packer," is best summarized in the Committee's conception of the "basic purposes of the criminal law" as being "carried
out with no more interference with the freedom of individuals than
is necessary" ." This J. S. Mill-type statement is expanded upon
in terms which Professor,Packer would no doubt applaud:
To accomplish this, the number of laws must be limited to what is
essential, since too many laws invite public rejection and increase the
scope of state interference while reducing its effectiveness . Police and
court procedures must ensure that the process of enforcement will be
carried on effectively but with a minimum of interference with the individual. The suffering caused by the sanctions of the criminal law
must also be limited. Unduly harsh sanctions not only create a sense of
injustice and impair the treatment potential of correctional measures.
but also reduce the impact of law in general. There is also the risk that
an increase in the severity of sanctions contributes .to an escalation of
the war between crime and its control."
33
Report, p. 89.
"Packer,
The Limits of the Criminal Sanction (1968) .
3s
Report, p. 11.
31
$bid,
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In addition, the Committee took the view that "no conduct
should be defined as criminal unless it represents a serious threat to
society and unless the act cannot be dealt with through other
social or legal means" ." If the rest of the Report is forgotten,
the Ouimet Committee has done its job if this aim for the limiting
of the criminal sanction is achieved or even partly achieved . The
criteria which the Committee prescribed should be noted :
1. No act should be criminally proscribed unless its incidence, actual
or potential, is substantially damaging to society.
2. No act should be criminally prohibited where its incidence may
adequately be controlled by social forces other than the criminal
process. Public opinion may be enough to curtail certain kinds of
behaviour. Other kinds of behaviour may be more appropriately
dealt with by non-criminal legal processes, e.g., by legislation relating
to mental health or social and economic condition.
3. No law should give rise to social or personal damage greater than
that it was designed to prevent 38
On first reading, the Committee's remarks, which expand
on this theme, seem to be arguing about the old law-and-morals
Wolfenden Report theme but this is an unfair assessment. Homo
sexuality, raised by the Wolfenden Report, and therapeutic abortion are now rather tired themes and public opinion seems to have
been won over. (Of course, the same cannot be said for the question of prostitution .) The shifts in morality in recent years have
accentuated issues which seem far more important than decrees on
what should be normal sexual proclivities . The Report's criteria
have other offences in mind such as public drunkenness, vagrancy
and the "drug scene" . The last-named problem has helped focus
on the efficacy of a criminal law which is supposed to control and
protect society . As the Committee suggests, there "seems to be
some justification for a belief that unenforceable legislation is
harmful since it teaches disrespect for all law"" and that the imposition of criminal sanctions in such circumstances may promise
"the most effective and corrupting publicity for the practice rather
than the prohibition" ." In particular, marijuana smoking is cited
as an example of the "double and dangerous effect of description
and disapproval". No one would quarrel with that assessment or
with the Committee's call for extensive research into "the causative
relationship between introduction, description, exploitation, procuration and corruption""
The description of the drug problem can also be extended to
the whole question of anti-social, proscribed human behaviour.
The Report seems to be saying that there is a basic need for re37
Ibid.
33a s Ibid., p. 12 . Cf. Packer, op . cit., footnote 34, p. 249 et seq.
Ibid., p. 14.
40 Ibid.
41
Ibid.
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definition (or at least a re-examination) of the criminal law at
large and one should applaud this approach . Criminology (whatever that term might mean) has disappointed us in its failure to
solve problems of crime but the failure was really one of social
work methods, of psychiatry and an'inability to see that measurement or description of a problem did not necessarily or usually
promise a solution. The sociologists have been most maligned in
this regard but the criticism of that discipline is the most unfair
because sociology never promised to change the world although
some of its practitioners seem to have been granted vast sums of
foundation monies on that very basis. Perhaps it is a refreshing
change that the content of the criminal law is being re-examined
rather than a concentration on the post conviction stage. This
suggests that the criminal law is the linchpin of the problem (and
who can deny it?) but the law has taken a very uncomplicated
view of the phenomenon of crime and has reinforced the notions
of free will, Victorian morality and a system of punishment which
placed too much reliance on repression and revenge. The Committee therefore calls for a revision of the substantive criminal law
and a thorough re-examination of the classification of offences
.'`law . In
carrying out this task the Committee suggests that the
enforcement, judicial and correctional processes should - form an
inter-related sequence",' providing a consistent philosophy from
arrest to parole. The Report is critical of a system which is partly
based on rehabilitation (the penal system) while other segments
of the process (such as the police and the courts) have included
in their aims "retribution, deterrence, segregation, denunciation of
evil and declaration of moral principles"." The Report seeks a
common over-riding aim which is described as "protection of
society" . This is a very simplistic answer signifying very little .
What further enlightenment do we gain-from other chapters of the
Report? The Committee shares Professor Kadish's' argument that
the system is suffering from "overcriminalization" and that the proliferation must stop. The chapter on statistics (Chapter 3 : The
Incidence of Crime in Canada) offers little help except to show
that criminal statistics continue to ber unreliable and inadequately
compiled . It is some consolation that the statistics provide no
ammunition for the "Law and Order" propagandists who suggest
that the moral fibre of the community is disintegrating. While there
has probably been an increase in serious crime, the increase in
criminal offences between 1901 and 1965 from 42,148 to
4,066,957 is mostly found in a rise in summary offences (ninetyeight per cent) and particularly in traffic offences (ninety per
42 Ibid., p. 15 .
43

Ibid.
"Radish, The Crisis of Overcrirninalization, [1968] The Annals 157.
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cent) ."' A later chapter (Chapter 21 : The Young Adult Offender)
shows that the increase in criminal offences is alarmingly higher
for the sixteen-twenty-four years age group" Yet this may simply
mean that the young are victimized by the police, are less proficient in carrying out their crimes or in avoiding self-incrimination
in police interrogations or are more visible to the public . Furthermore, the statistics show that the "persons who appear in court are
not representative in the proportional distribution among offences"" While ninety-one per cent of the known manslaughter
offences led to charges being laid in 1967, only twelve per cent
of the charges for theft over $50.00 were cleared."
Although there are fifteen technical journals, ninety-five books
and 204 lesser works published in recent years on correctional
matters, the Committee's remarks on corrections and penology
do not offer us much reassurance that any great advances have
been made or are likely in the near future . The Report made some
minor suggestions for change which are salutary but they are
simply minor adjustments to a system which is not working. The
Report made favourable assessments of innovations which are
quite worthwhile but are simply gimmicks in housekeeping and
are hardly major new policies .
The Report cast about for new (or relatively new) ideas and
found a few which are not as bad as the strictures of the last
paragraph would suggest. Yet they fall short of a new look at a
unified process which we find among the recommendations in the
Policy Chapter. The Committee is intent on minimizing the stigma
of a criminal charge and conviction and so recommended more
summonses and less arrests, the introduction of absolute and conditional discharges (which could be equated with adjournment
sine die and probation without supervision, respectively) . The
Report suggests intermittent sentences, greater use of fines" and
more correctional work-release . All of these ideas are based on a
benevolent deterrence and a lessening of the hardships arising
from a conviction . They are, however, basically gimmicks and
they may well work, for a time, because of their novelty. To call
them gimmicks is not to condemn them out of hand because, as the
Report states often enough, there are no better ideas available
and the aim of the Ouimet Committee was simply to minimize the
pain which, at present, cannot be eradicated . The poverty of penological thought can be gauged by the current (and proper) enthusiasm for work-release. Over one hundred and two years ago,
45 Report,

p. 23 .

46 Ibid., p. 384.
4' Ibid., p. 22 .
48 Ibid.
"' Cf. the rather more extreme argument in favour of fines in Playfair
and Sington, Crime, Punishment and Cure (1965), pp. 100-110.
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Maconochie and Croftons° were preaching and practising this
benevolent form of prison discipline, and were scorned for their
efforts.
The chapter on sentencing tries to be helpful but clichés and
an overall penal morality appear to be all that can be said on the
subject. Some suggestions are helpful and are useful and necessary
reforms-a judge should not come to be regarded as part of the
police apparatus and that a judge "should be adequately informed
not only as to the philosophy of sentencing subscribed to by the
legal system but also as to the real consequences of any sentence
he imposes" ." The Committee wants better sentencing hand-books,
sabbaticals for judges, more pre-sentence reports, judicial reasons
for sentences, abolition of indeterminate sentences and, happily, of
minimum sentences. The Committee believes that the judges can
do an adequate sentencing job, with help, and the idea of an
inter-disciplinary sentencing board was not approved .
In keeping with a minimal interference with the offender while
protecting society, the Committee's attack on the habitual criminal
and dangerous sexual offender laws is not surprising . The studies
show that neither of these laws has worked-partly because their
enforcement has been sporadic and partly because the wrong type
of offender has been incarcerated . The habitual criminal law has
been used against persistent rather than dangerous offenders." No
one would quarrel with this or with the observation that the
habitual criminal law has concentrated on non-dangerous or nonviolent offenders and instead has been used against drug offenders
(notoriously in British Columbia) and property offenders. In
short, the law has been for habitual convicts. What alternative is
offered? The concept of dangerousness is accentuated and physical
danger to the public is the major criterion. There might rightly be
some reservation against the definition which includes an offender
whose behaviour constitutes "a continuing danger" by reason - of
"character disorder, emotional disorder, mental disorder or defect"." These terms seem very broad and may well result in as
much hardship as the current preventive laws. Although the Report
does not embrace the behavioural position, the criteria for deciding
on "danger" are very broad and include "likely to kill, inflict
serious bodily injury, endanger life, inflict severe psychological
damage or otherwise seriously endanger the personal safety of
"See, generally, Barnes, The Repression of Crime (1926), and Barry,
Alexander Maconochie of Norfolk Island (1958) .
si
Report, p. 167.
sz
The Report shows that sentences of preventive detention have been
imposed on 80 criminals. 45 were from British Columbia . Only 6 were
from Ontario and 9 from Quebec. Ibid ., p. 253 . See ibid.,, pp. 249-251
where there are tables showing the poor correlation between habitual
criminality and dangerous offences against the person .
., p. 258 .
"Ibid
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others" There is a constant return to this idea of dangerousness"
throughout the Report and what does it mean? Are we to leave
this criterion to a judge? The Report suggests certain procedural
safeguards including full-answer privileges, right to appeal and
annual review ." In any event, the flavour of the whole Report is
to limit imprisonment and the Committee did not intend to use
the proposed dangerous offender category widely but who can be
assured that a concept of dangerous will not be decided by a judge
who is a little less benevolent than the members of the Ouimet
Committee?
Even if this law is applied sparingly, we are not talking of
thousands but hundreds and we are left with the persistent nondangerous offenders who are very numerous. We can offer little
hope for a solution to this problem and the Committee's recommendation is, not surprisingly, the weakest in the Report :
54

. . . further research be undertaken to determine the most appropriate
way in which to deal with the persistent petty offender 5'

That is the end of the discussion of penology . There is little
more to be said unless we keep repeating the danger of dangerousness and the need to protect society of which the criminal is a part.
With the exception of some good suggestions about probation
and parole and juvenile court," the remainder of the Report is
evangelism . This puts it in good company because the President's
Crime Commission makes the same wholesome Victorian remarks
although they are even worse in the American Report ." The
Ouimet Report says:
One of the problems facing the corrections field in Canada today is
the conflict as to the aims in dealing with convicted offenders. This is
parallelled by a disagreement over the purpose of the criminal law

54 Ibid.
se The Report gives a tentative list of offences a conviction for which
would enable the proposed dangerous offender legislation to be invoked:
manslaughter, attempted murder, causing bodily harm or shooting with
intent, robbery, arson where danger to life, kidnapping, rape, attempted
rape, carnal knowledge of girl under fourteen, indecent assault on female,
buggery, indecent assault on male, gross indecency and breaking and entering dwelling house where violence used against the person. Ibid., pp.
259-260.
ss Ibid ., p . 259.
s' Ibid., p. 265.
ss See Chapter 21, re The Young Adult Offender and Chapter 16, re
Probation .
"There is a great deal of evangelism in the U.S. Report but the last
paragraphs will suffice to give its flavour: "[The individual citizen] must,
on his own and through the organizations he belongs to, interest himself
in the problems of crime and criminal justice, seek information, express
his views, use his vote wisely, get involved .
In sum, the Commission is sure that the Nation can control crime if
it will ." The Challenge of Crime in a Free Society, A Report by the
President's Commission on Law Enforcement and Administration of
Justice (1967), p. xi.
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itself .
To a large extent the functioning of the correctional services is
determined by the provisions of the law. Who becomes liable to correctional treatment depends largely on the law since the offender is
the person who breaks the provisions of the criminal law. If the law
contains unwise provisions, it can identify as criminals people who are
in no sense dangerous or anti-social . This not only runs the risk of
starting the individual on a real criminal career but unwise identification of some groups as criminals burdens the correctional services with
a task they are not designed to handle. The result is failure with these
individuals and the withholding of services from those who require
them . . . .
There is no plan for corrections in Canada that embraces all the
services, nor can there be one until there is agreement with respect
to its aim and function, in the Committee's opinion-60

There is also much talk of community services which, no doubt,
reflects the current enthusiasm for community organization and the
new feelings (if not manifestations) of togetherness . Surely co
operation and community organization is rather like the definition
of "soul"-if you have to keep talking about it and asking for
a definition, then "you ain't got it".
This community idea (which would include more integration
into the community of the released and partially released offender
as well as the use of the rehabilitated offender in helping the re
leasee) also permeated this "let-us-merge-our-ideas and co-ordinate, co-ordinate, co-ordinate" theme in the Report. I like the
idea but what does it mean? How can we integrate all these ideas?
I think that the idea that the policeman, the judge and the criminal
will become reconciled or at least understand each other and work
together is a little far-fetched. I think it is impossible and if we
have a repressive police force (which is likely) and a retributive
judge (which is quite possible) then we must make adjustments in a
rehabilitative prison programme (which is vaguely possible) or by
releasing the criminal as soon as practicable through an impartial
or prisoner-sympathetic parole Board (which is highly probable) .
The simple fact is that Committee members such as Mr. McGrath
really believe and are always trying to convince others that they
have a penological theory on which they are working and that
they are in co-ordination and co-operation with the criminology
community. This is nonsense . %With the exception of some frills
(such as parole, probation, work-release) which are very 'good
frills, we have learned very little since William henry opened
Walnut Street Jail. There are, per capita, more people in jail
today than one hundred years ago . I do not care if we waste
hundreds of thousands of dollars with do-gooding probation
officers and parole supervisors and if all but ten per cent of the
clients fail (which is far below their actual "success" rate) . At
so Report, p. 274 .
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least these social workers are keeping men out of jails.
The most obscene part of the Ouimet Report is on the economics of penology . The annual cost of keeping 19,750 Canadians
in prison is 80.1 million dollars and that does not include capital
expenditures . The cost of a probation system catering for 14,000
probationers was four million dollars. Need we say more? In fact,
yes, because the federal penitentiary service seems determined to
spend money as if they had never heard of inflation. In a tenyear programme begun in 1963, the service is building monuments
to futility at the cost of $196,084,000 .00 . When is this nonsense
going to stop? Are there no votes in penal reform? When is the
public going to become aware of the cost of the revenge which,
we are told, they insist on inflicting? Who can blame the Committee for making such obvious noises about the limits of the
criminal sanction and the need for labelling dangerousness? It
might deflate some of those who want to put everyone in jail .
The lawyers must make the start-an enlightened code must
be passed, good judges must be appointed, improved police and
prison staff recruitment and training must be encouraged by bar
associations and finally some money must be put into hard
research . We do not want research on the number of freckles on
blond, left-handed car-thieves' right nostrils. We want good
criminal statistics, we want follow-up studies on judges' sentencing
decisions, we want money spent where it might just do some
good-with the very young "criminals" who will one day become
habitual, persistent or dangerous offenders. As the Committee says,
can you imagine any industry with an annual operating budget
in excess of eighty million dollars which did not spend at least
two per cent on research and development or, we might add, on
public relations.
GRAHAM PARKER *

Divorce Practice Manual. By M. C. KRONBY. Toronto : Butterworths . 1969 . Pp. 221 . ($12 .75)
Canadian Divorce Law and Practice. By JAMES C . MACDONALD

and LEE K. FERRIER . Toronto: The Carswell Company Limited. 1969 . Pp. xi, 602 . ($42 .50)

By July 1970 the Divorce Act' (Canada) will have been in force
for two years, and Canadian lawyers can choose between two
recent publications dealing with divorce practice.
For Canadian lawyers this is a blessing. The legal publishing
market in Canada is limited, and unlike the multifarious and
multitudinous published material emanating from American pub*Graham Parker, of Osgoode Hall Law School, York University,
Toronto .
' S.C ., 1967-68, c. 24 .
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lishers, in many fields our lawyers have had to wait several years
for publication of law books, and in some instances we still have
nothing.' Suddenly there is almost a glut on the marketwe are
overwhelmed by these two publications .
oth books have. merit.
The format and approach and material covered in Kronby's
book in some respects resembles that which students receive in
the liar Admission Course of the Law Society of Upper Canada
(although the latter is more comprehensive and more valuable) .
There is an attempt to deal with substantive law, gleaning some of
the vital material from pre-Divorce Act (Canada) days, and buffering it with recent cases. The discussion is sparse and limited.
. Each chapter in Kronby's book endeavours to set forth the
"how to" approach to the situation. A. little law, not in any depth,
is salted on the procedural discussion and the repast (more like
a snack) is over. For anybody even slightly acquainted with and
experienced in matrimonial legal matters the book has limited
appeal ; however, for the law student, neophyte at the Bar, and
practitioner who occasionally likes to take on a divorce action it
has material which can be of use. The Kronby book is bound, and
it is arranged in chapters dealing with the grounds for divorce,
institution of the proceedings, service of documents, and other
matters (acting for the respondent, corollary relief, record and
entry for trial, the Official Guardian's report, trial, the decrees,
separation agreements, Family Court proceedings, annulment, custody, costs, remarriage and adoption) .
Mr . Kronby makes it clear at the beginning that he is dealing
only with the Ontario Rules of Practice "with the hope that
readers in other provinces [will] find sufficient similarities to their
own rules"' to be able to get along in spite of this .
Each chapter is divided into paragraphs which are numbered,
and in the index at the front, and in the case index, reference is
made to the particular paragraph number. For example, in chapter
21 which deals with aliniony, paragraph no. 21 .32 is titled "Defence of Cruelty", and in the Table of Cases, Karch v. Karch4 is
indexed by reference to paragraph no . 21 .32 and not by the page
of its appearance in the narrative.
We may take as an example of the present limited appeal of
this book a sampling of some of the chapters . Chapter 11 deals
with "Examination for Discovery" . The best part of that chapter
is the advice given to the reader : refer to Williston and Rolls, The
Law of Civil Procedures on how to do this . One is left to wonder

2 There are no textbooks in the fields of agency, partnership, insurance
and torts to mention a few, although there are casebooks and collections of
articles and materials available.
s P. v.
4 (1912), 3 O.W.N. 1446 .
s (1970), Ch . 16.
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about the purpose of including a two page chapter (number 17)
on separation agreements, particularly in light of the fact that
the check-list of suggested information required and the narrative
is so skimpy as to be almost of no assistance ; and in this chapter,
the author does refer to the statement of Mr. Justice Wells (as he
then' was) in Re Winters about the nature of a separation agreement, but Mr . Kronby neglects to mention the effect of that case
in so far as one must make specific provisions for intestacy in the
agreement. Furthermore, Form 51,' is a separation agreement
which does not cover or provide for the intestacy situation as
discussed in Re Winter . Chapter 18 deals with the Family Division of the Provincial Court, although it has the prestigious
title "Divorce or Alimony Proceedings and Provincial Court
(Family Division) Jurisdiction". The material, although set out on
two pages, really consists of one page of printing, and there is
nothing in it which a student in the Bar Admission Course would
not know, nor which one cannot find by quick and simple reference
to statute and statute citator. The final chapter, number 24, deals
with,adoption ; and, aside from being a most sketchy outline of the
procedures to follow, it contains puerile advice, such as the following : "Telephone the appropriate Children's Aid Society (The
C.A.S. for the City or County where the child resides) and arrange
an appointment . . .",e and we are not told that the procedure
which is outlined is known as private adoption, as opposed to an
adoption which is arranged and is supervised by a Children's Aid
Society where the lawyer's function and role is usually limited ;
nor are we told that in this particular situation, the private adoption, the necessary procedures are outlined and detailed by the
Child Welfare Branch of the Ontario Department of Social and
Family Services, whose guiding hand pervades the whole procedure .
The positive merits of the Kronby book are fourfold : (1) it is
available; and (2) its price is cheap; and (3) it has all sorts of tidbits of information which could be helpful: the forms, the rules, a
portion of the Ontario Evidence Act, and a list of "Where to
Write for Marriage Certificates"; and (4) it is small and easily
carried in one's briefcase to court. It is to be hoped that it will be
expanded at a later date; but since it is a bound book, we will
have to face either one of those cumbersome additions or appendices which one inserts at the back of the book (or which
eventually is misplaced because you cannot find a place for it),
or a second and revised edition of the book .
Canadian Divorce Law and Practice by James C. MacDonald
'[19541 O.W.N . 726.
' P. 147.
8 P. 98 .
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and Lee K. Ferrier is in looseleaf form, and it too uses the paragraphing- style which Kronby utilizes . 1t was published before
the Kronby book, and it is morel' expensive. At the outset the authors say that their publication is restricted to procedure, and
Professor Julien D. Payne will be publishing the substantive law
text!
The looseleaf book is divided into six parts: the Divorce Act
(Canada) and regulations, procedure, check-lists, precedents,
rules, and forms. Since the Act is federal legislation and national in
its scope, the inclusion of procedures, rules, and forms for all
provinces, including even Quebec and the Yukon Territory, is a
welcome addition .
The procedural discussion is good ; but the check-lists (which
are the same as those which the authors prepared for the Special
One-Day Lectures given by the Law Society of Upper Canada
in June, 1968, and for the Bar Admission Course, with some
added narrative) are of limited value to anybody who has done
more than a couple of divorces (although, students, recent graduates, and others of that ilk will find them useful) . The precedents
on the whole vary from satisfactory to excellent, and they do not
include a potpourri of whatever happened to come to hand.
The narrative, like Kronby's, suffers from lack of depth; but
the authors do not attempt to cover as wide a territory as Kronby
does. They restrict themselves to divorce practice, and the dis
cussion does not sound like a re-hash of the liar Admission Course
lectures, nor does it look like an expanded version of the Divorce
emembrancer which used to grace the back pages of Chitty's
Annual Practice.,
The main merits of this work are.that, (1) it endeavours to
cover the subject-matter of divorce procedure with some direction
and with reference to the rules of all provinces; and (2) it is a
looseleaf book and additions can easily be made to it (it is safe
to guess that even as this review is being written further material
is being prepared for addition to this work so that it will keep pace
with case developments) .
oth books suffer from these common defects : (1) While they
are welcome additions to the field of Canadian legal publications,
they are somewhat premature in their appearance as the jurispru
dence and the law of divorce is being developed each day across
the country ; for example, both refer to Knoll v. Knoll" the trial
judgment, which has since been reversed by the Ontario Court of
Appeal ." They refer to unreported decisions which will no doubt
be reported shortly, or fall into limbo. As yet the law of divorce has

s Professor Payne was the editor of the second edition of Power on
Divorce (1964) .
io [196912 O .R . 580, (1969), 6 D .L .R. (3d) 201 .
n [19701 2 O .R. 169 .
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not sufficiently settled for a clear view of its direction, and the
practitioner has to be guided by the almost daily production of
new cases giving different direction and scope to the Divorce Act
(Canada) ." (2) The narrative contains reference to decisions prior
to the Divorce Act . This is only natural as some of that law is
apposite and applicable ; and the three authors did need material
to flesh-out the skimpy jurisprudence on the subject ; but one is left
to wonder about the efficacy of that approach . (3) The re-printing
of the Divorce Act, rules, statutes, and the like, at great expense
to the buyer. Both books have much material which is nothing
more than a compilation of these materials, and in so far as the
materials are now collected between covers, the books have merit .
While one must be grateful that, instead of the usual paucity
of published Canadian legal material which so often plagues us,
we now have two works on divorce practice, it would have been
somewhat more beneficial for the practising Bar if both works
had been held in abeyance for a little longer ; and, to use the
vernacular, the authors and publishers have jumped the gun, by
publishing the books when there is so little jurisprudence available
and most of it is still to come . Perhaps, by these early publications
the two publishers concerned have cornered the market in the
area of divorce practice and procedure, and to that extent the
publications are a success, for the publishers, at any rate .
H . W . SILVERMAN *

Louisiana Civil Law Treatise . Volume 6. Obligations. Book I.
Par SAUL LITVINOFF . St. Paul, Minnesota : West Publishing
Co. 1969 . Pp. xxix, 745 . (Prix non indiqué)

L'Etat de la Louisiane qui a conservé une partie de la tradition
civiliste et qui possède un Code civil moderne, a souffert pendant
longtemps de ne pas avoir de sources doctrinales autochtones .
Des traductions anglaises de certains ouvrages de doctrine fran12
See for instance Lacey v . Lacey, [1970] 1 O .R. 279, (1970), 8 D .L.R .
(3d) 289 ; Tannis v. Tannis, [1970] 1 O .R. 323, (1970), 8 D .L .R . (3d)
333 ; Papp v . Papp, [1970] 1 O.R . 331, (1970), 8 D.L.R . (3d) 389 ; Milne
v. Milne, [19701 1 O.R . 381, (1970), 8 D .L .R . (3d) 439 ; Schuett v . Schuett,
[1970] 1 O .R . 398, (1970), 8 D .L .R. (3d) 512 ; Headnick v . Headnick,
[1970] 1 O .R. 405, (1970), 8 D.L.R . (3d) 519 ; Resnick v. Resnick, [1970]
1 O .R. 524 ; Hamvas v. Hamvas, [1970] 1 O.R . 528 ; Galbraith v . Galbraith
(1970), 8 D.L .R. (3d) 24 ; B. v. B . (1970), 8 D .L .R . (3d) 260 ; Bayne
v . Bayne (1970), 8 D .L.R. (3d) 486 ; Cohen v . Cohen, Osler J . (Ont .
H . C. J.), unreported (reasons for judgment released on Friday, April
10th, 1970), wife ordered to support husband in divorce proceedings.
*H. W. Silverman, Q.C., of the Faculty of Law, University of Windsor,
Windsor, Ontario.
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çaise ont été publiées .' Il restait cependant aux juristes louisianais
eux-mêmes à effectuer une synthèse véritable de leur droit civil.
La collection des traités de droit civil louisianais,' publiée sous
les auspices de l'Institut de droit civil de l'Université Lousiana
State, vient de s'enrichir d'un nouvel ouvrage qui constitue le
premier tome d'un traité des obligations conventionnelles . Les
trois autres tomes de ce même traité sont actuellement sous presse
ou en préparation.
Ce premier tome qui traite de l'introduction au droit des obligations, du consentement et de la cause comme condition de la
formation du contrat sera très certainement d'un intérêt particulier
pour les juristes louisianais en raison d'une part de la présentation
systématique de chaque sujet et d'autre part de l'analyse très fouillée que l'auteur fait de la jurisprudence. Cependant, à notre avis,
ce livre mérite l'attention toute particulière des juristes comparatistes . L'auteur, le Professeur Saul Litvinoff, formé aux sciences
du droit civil et de la conlmon law a en effet mis un accent tout
particulier dans son ouvrage sur 'l'utilisation rationnelle de la
méthode comparative dans l'exposé de son droit propre. La parfaite connaissance qu'il possède du droit français, allemand, hispanique et anglo-américain, transforme cet ouvrage en véritable
traité de droit comparé . Avant d'exposer en effet les solutions du
droit louisianais, l'auteur fait état des résultats acquis dans les
autres systèmes ce qui permet au lecteur d'aborder avec plus d'aise
les problèmes particuliers du droit de la Louisiane .
La discussion sur la notion de cause est à cet égard du plus
haut intérêt? ®n. peut constater la lutte d'influence qui s'est déroulée sur ce sujet entre la conception civiliste et., la notion anglo
américaine de "considération" et noter, comme d'ailleurs au Québec, que cette dualité de sources a été tantôt un enrichissement,
tantôt- un appauvrissement pour le droit positif.' La constante application de l'auteur à analyser la jurisprudence facilite la compréhension du texte et permet, à l'aide d'illustrations concrètes, de
mieux saisir toute l'originalité du droit civil de Louisiane.
®n ne saurait non plus passer sous silence la première partie
de l'ouvrage traitant de l'introduction au droit des obligations? Le
texte en est clair, méthodique et particulièrement intéressant en
'Notamment Planiol, Treatise of the Civil Law, traduit par le Louisiana State Law Institute, 1950 ; Aubry et Raw, Droit civil françaisObligations, traduit par A. Yiannopoulos, 1965 ; Gény, Méthodes d'interprétation et sources en droit privé positif, traduit par le Louisiana State
Law Institute, 1963 .
' Ont déjà été publiés dans cette série : les volumes 2 et 3 . A . Yiannopoulos, Property, vol . 2-West Publishing, St . Paul Minnesota, 1967 ; A.
Yiannopoulos . Personal Servitudes, vol. 3, West Publishing, St. Paul,
Minnesota, 1968 .
1 Pp . 352 à 676 .
'Voir en particulier pp. 507-547 .
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raison du constant appel qui y est fait à la philosophie du droit. Là
encore les sources comparatives sont abondantes et particulièrement bien choisies . Enfin, sur le plan du style et de l'édition même,
l'ouvrage du Professeur Saul Litvino$ mérite des éloges en raison
de la clarté du premier et de la tenue de la seconde. Nous sommes
convaincus que cet ouvrage saura vivement intéresser le lecteur
canadien, qu'il soit de formation civiliste ou de common law, et
constituera un modèle fort important de l'utilisation rationnelle et
efficace de la méthode 'comparative dans l'étude d'un système de
droit particulier.
JEAN-LOUIS BAUDOUIN*

U.N . Protection of Civil and Political Rights . By JOHN CAREY.
Syracuse, U.S .A. : Syracuse University Press. 1970 . Pp. xii,
205. ($7.50 U.S .)
One would expect this work to be about the recent International
Covenant on Civil and Political Rights (1966)-its provisions and
comments upon them . Indeed, such a presumption could not be
further from the contents of the book. Carey examines the past,
present and possible future role of the United Nations in the protection of civil and political rights in the broadest sense. He discusses the work of the principal organs of the United Nations, the
specialized agencies, various committees and commissions, both
permanent and ad hoc. This institutional effort involves education,
coercion (armed and economic), adjudication, negotiation, investigation, publicity and aid and comfort for the oppressed. The
source of Carey's material was the multitude of United Nations
documents setting out the resolutions, reports and comments of
these United Nations bodies . His copious and excellent footnotes
refer to the materials for those who wish more detailed information.
Much of this source material is unavailable in standard library collections . Little of the material is even known to exist by most
people . The author mentions the preparation by the United
Nations Institute for Training and Research of a pioneer effort to
examine in a systematic way, the handling of information about
the United Nations by the major mass media throughout the
world. Carey's book must be the starting point for knowledge of
the United Nations' work in the field of protection of civil and
political rights .
One gets an odd feeling in reading this work . To talk of United
Nations' action, is to overlook the fact that the United Nations
is not a disembodied organization-its fabric is a group of states
*Jean-Louis Baudouin, Faculté de droit, Université de Montréal.
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and its weaknesses are those of its members. The United Nations'
ability to respond is no more nor less than the ability of a diverse
group of self-interested states to respond. If this is so, then to
improve the United Nations' capability to act, we must remove the
causes of national inaction . In a sense, our posture at the United
Nations is schizophrenic. While at the organization, we all wear
our international attire . While at home, we assume the protective
garb of national interest . "There must be international protection
of human rights . . . but not here." Carey does not play sufficiently
upon this two-headed position we all take. He seems to speak
of the United Nations as an institution apart from states rather
than of states .
Herein lies the future possibility of United Nations' action.
We forget that we are schizophrenic. At the United Nations, we
believe in international action . It is only upon reflection that we
realize how fatuous our position is. Perhaps as the United Nations
web is expanded, we will find that, in our international attire, we
will have created a framework that enmeshes us even when we
return to national garb. Carey's book examines the web we have
built up to now .
In description, the author is outstanding. In comment, there
is much to be desired. By and large, the author is very brief in
his remarks on the various means of United Nations' protection.
Perhaps most serious of all, he has very little to say on the mechanism established by the 1966 Covenant. When it comes into force,
the Covenant will be the principal vehicle for United Nations' protection of civil and political rights. Carey has few comments to
make on the report mechanism in the Covenant and on the operation of the proposed Human Rights Committee.
The index in the -book is wholly inadequate. The aforementioned Committee is mentioned at some length but no reference to this can be found either under the name of the Committee
or under the heading "International Covenant on Civil and Political Rights" (which merits only two references in the index) . The
problem resulting from the recent Nigerian conflict rate two brief
references in the index under "Nigeria" but the most extensive
discussion is not referred to in the index . These are only examples
of the inadequacy of the index . Though this is not the fault of the
author, it needs mentioning in a review of the book as a whole.
A misleading index is little better than none at all.
In sum, in reading this book, one will learn more about United
Nations' protection of civil and political rights than is possible by
reading anything else, except the documents pored over by Carey
himself.
J. W . SAMUELS*

*J. W. Samuels, of the Faculty of Law, The University of Western
Ontario, London .
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Precedent in English Law and Other Essays . By J. L. MONTROSE .
Edited by H. G. HANBURY . Shannon, Ireland: Irish University
Press. Pp . v, 368 . (63s)
In this book Professor H. G. Hanbury has collected together some
of the reviews, articles and papers of the late Professor J. L.
Montrose . By selecting works ranging from a learned review of
Professor Peter J. Stanlis' Edmund Burke and the Natural Law'
to the text of a lecture on the Cheques Act, 1957,' delivered to
the Institute of Bankers in Ireland, Professor Hanbury has demonstrated the breadth of Montrose's interests and the range of his
scholarship . On subjects as diverse as the doctrine of precedent,
the rule of Turquand's case,' the law of evidence, and the contribution of Austin to legal scholarship, Montrose brought to bear
an impressive array of learning and his brilliant powers of analysis
and exposition .
This book is demanding of its reader, for full appreciation of
the significance and subtlety of the discourse requires close study
and careful thought . The effort is, however, most worthwhile . It
cannot be doubted that by compiling this book Professor Hanbury
has not only commemorated an outstanding scholar and teacher,
but also rendered an important service to the academic community,
for, however outmoded the substance of some of the writings may
become through the passage of time, reference to this book should
never fail to stimulate law student and teacher to re-consider the
fundamental questions appertaining to the study and practice of
law, and to encourage them to pursue these vocations more purposefully and with a keener perception.
G. R. BRETTEN *

1 (1958) .
' 5 & 6 Eliz. 2, c . 36 .
a (1856), 6 E & B 327 .
*G . R . Bretten, of the Institute of Law Research and Reform, Edmonton, Alberta .

