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Introduction

In Quebec, as indeed in all the Canadian provinces, the delicate
but supremely important task of watching over the legality of
administrative action devolves upon the higher courts . Keenly
aware of their function as preservers and guardians of individual
rights and liberties,' the courts ofjustice have jealously entrenched
themselves as depositaries of that power of supervision and review
of the executive which they have possessed in a quasi-inherent
manner throughout all history.
Theirs is a most delicate task for, though their supervising and
reviewing power springs from and is fundamentally based on the
doctrine of the Rule of Law, they must nevertheless exert it only
in precise and well-defined circumstances outside which they cannot act without incurring the risk of exceeding their powers. The
dividing line between review of the legality and review of the
political expediency of an administrative decision is often a very
narrow one. Since the power of the courts relates only to the
legality of administrative acts, they must, except for purely legal
reasons, avoid obstructing the implementation of governmental
policies necessarily consonant with the wishes of the majority of
the electorate.
It is therefore raost important to define precisely the exact legal
- I See Mathleux v. Wentivorth (1899), 15 Que. S .C. 504, at p . 507, per.
Lemieux J. ; Dyson v. Att.-Gen., [191111 K .B . 410, at p . 424, per Farwell J .'
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sphere within which the courts can control the Administration ; in
other words, to determine the principal juridical and legal criteria
on which the courts rely to exercise adequate surveillance and
control of the legality of administrative acts.
In the task of tracing and grouping the juridical criteria or
principles on which court intervention in administrative decisions
is based, decided cases are not very helpful, for the judge's , have
seldom taken the trouble to state'clearly the circumstances mos~
likely to prompt them to intervene; and it is not unusual to fi. nd
in the same case several judges arriving at the same conclusion, but
relying on entirely different principles,' or on different combina
fions of principles .'
This unsettled state of the case law as to the identity and degree
of independence of the principal criteria on which the. judicial
power of intervention should be"based, is reflected in the legal
literature by an uneasiness and sharp division which such a sense
of instability cannot fail to provoke. It is thus that, on the one hand,
certain writers and commentators recognise the autonomous
existence, if not by specific decisions, at least in principle, of certain
criteria which they consider sufficiently separate and independent
of one another to merit separate treatment in their writings . 4 T~js
is particularly true regarding the doctrine of~ ultra vires and ihe
violation of the rules of natural justice.
On the other hand, many writers relying on a body of cases
whose weight is certainly very convincing, hold that all criteria fall
definitely under the broad and convenient head comprised in the
notion of jurisdiction or ultra vires, of which in fact they are only
particular applications .' This unitary classification undqr . the
generic head of ultra vires is certainly more consonant with
i the
present state of the body of judicial decision in Quebec' administraI Toronto Newspaper Guild, Local 87, Globe Printing Co . Ltd,, [1953]
2 S.C.R. 18 .
1 L'Alliance des Professeurs Catholiques de Montréal v . La Commission
des Relations Ouvrières, [19531 2 S .C .R . 140 ; Perepolkin et al. v. Superintende nt of Child Welfare of B . C . (l 95 8), 11 D . L. R. (2d) 245 (B . C. C. A .).
4 de' Smith, Judicial Review of Administrative Action (1959) ; Yardley, A
S ourcf . B oo k of English Ad ministrative Law (19 63) ; als o by the same author,
The Grounds for Certiorari and Prohibition (1959), 37 Can . Bar Rev, 294 ;
P. J. MillwarO, Judicial Review of Administrative Authorities in Canada
(1961), 39 Can . Bar Rev . 350 ; P . Cutler, The Controversy on Prerogative
Writs (1963), 23 R . du B . 197.
5 Bernard Schwartz, Law and the Executive in Britain (1949) ; J, F .
Garner, Administrative Law (1963) ; Griffith and Street, Principles of
Administrative Law (3rd. ed ., 1963) ; Andr6 Gdlinas, Judicial Control of
Administrative Action Great Britain and Canada, [1963] Pub . L . 140 ;
Gerald E . Le Dain, The Twilight of Judicial Control in the Province of
Quebec? (1952), 1 McGill L.J . 1, at p. 7.
il
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tive law.' Thus, for the purpose of the present work, this classification has been found most convenient.
The Doctrine of Ultra Vires
The doctrine of ultra vires is applied very differently in Canada
according to whether the law under consideration is a statute of
a supreme legislature, that is, the Parliament of Canada or a
provincial legislature, or a regulation made by one of the various
subordinate legislators whose power is derived by delegation from
Parliament or from one of the ten provincial legislatures .
The supreme legislatures are bound only by the British North
America Act of 1867 ;7 So it is only on the basis of the constitutional
division of legislative powers between the federal Parliament and
the various provincial legislatures that a statute enacted by any
of them can be subjected to judicial control and declared ultra
i,lres. Thus the Parliament of Canada or a provincial legislature
must have legislated beyond the limits of the jurisdictional competence assigned to it by the British North America Act," and consequently encroached on the legislative domain of the other, before
the courts can declare the enactment in question ultra vires ; for a
law enacted by Parliament or a provincial legislature strictly within
the bounds of its jurisdiction cannot for any practical purpose be
declared ultra vires by the courts .9
The situation is very different, however as regards the subordinate legislators, that is to say, all administrative agents and
bodies exercising powers delegated to them by Parliament or the
legislature. All legislation effected by delegation is subject to review
by the courts, whose duty it is to see that the delegated power is
exercised within the precise limits of the delegating statute. It is
therefore with particular reference to this second hypothesis that
1, When an administrative tribunal is protected by a privative clause,

the courts justify their intervention in its acts or decisions by declaring
that the non-observance of the principle on which they rely to intervene
justifies an assault on the jurisdiction of this tribunal .
7 See
M . Olivier, British North America Act and Selected Statutes,
1867-1962.
Ibid., ss . 91, 92 .
Recently, however, members of the Supreme Court of Canada seem
to have developed a new theory, the effect of which is to read into the
constitution implied limitations on the power of any legislature in Canada
to eat away fundamental freedoms . See Switzman v . Elbling and Att.-Gen .
of Quebec, [19571 S .C.R . 285, at p . 328, per Abbott J . See also Chemical
and Atomic Workers International Union v . Imperial Oil Ltd. and al., [1963]
S C .R . 584 where Cartwright, Abbott and Judson JJ ., all dissenting, uph~ld the proposition asserted by Abbott J . in the Switzman's case . See
especially the remarks of Abbott J ., at pp. 599, 600 . This case is commented
on at (1964), 3 Osgoode Hall L .J . 203, at p. 209 .

1967]

Judicial Review ofAdministrative Action in Quebec

39

it will now be attempted to discover the basic essence of the doc-~
trine of ultra vires which operates in the reform of administrative
acts by the judicial power, a role of the highest importance.
Ultra viresil is in itself a very simple rule and rather technical in
its application. It means that anything done outside the Emits of a
statutory power may be declared invalid by the courts . Conse
quently it is important to be able to determine the precise extent
of the powers assigned by Parliament or the legislature to an a&
ministrative agent or body, for the acts or decisions of such an
agent or body cannot be declared ultra vires by the courts unless the
delegated powers are exceeded . Thus, as long as it keeps within the
limits of the powers it originally received from Parliament or the
legislature, an administrative body acting judicially may err in its
decisions without thereby subjecting itself to reform by the judicial power."
The.practical application of the rule of ultra vires is complicated,:
however, by the fact that Parliament or the legislature seldom
defines with perfect precision the extent of the delegated powers,
that is to say, the jurisdiction that it assigns to any, given agent of
the executive. Quite often it is content to delegate powers in broad
and imprecise statutory terms, the extent of which it is not easy to
measure precisely. 12 The courts must then resort to general prini
ciples of statutory interpretation to determine the extent of the
powers so conferred. Now given the existence, in the general
theory of judicial review of administrative acts, of certain distinctions between, for example errors which go to the jurisdiction of aii.
administrative tribunal and those which remain within the ambit.
of the jurisdiction, the ultra vires rule will be effectively applied
by the courts in so far only as they are able precisely to delimit the.
boundaries of a given jurisdiction . One sees then that the whole
doctrine of ultra vires rests ultimately on the concept ofjurisdiction .
The Concept of Jurisdiction"

The term jurisdiction means : capacity to act. 14 Every agent of
the executive power is assigned by his constituent law a defined
.

10

It means "beyond the power of".

"Farrell et al. Y . Workmen's Compensation Board (1961), 26 D.L.R.
(2d) 185 (B.C.C.A .), at p . 199 ; Provencher v. Girard et Brouillette, [19591
Que. S .C. 683, at p . 688, per Morin I. ; Canadian Ingersoll-Rand v . La
Commission des Relations Ouvri0res, [1961] Que. Q.B. 97, at p . 102, per
St. Jacques J., and at p . 106, per Taschereau J. ; Commission des Relations
Ouvri0res v. Vizina, [1963] Que. Q.B. 531, at p . 534, per Rinfret J.
12 See for example the Quebec Labour Code, R
S.Q., 1964,-, c . 141, s.
1(m) : "A person who, in the opinion of the Board;' ; Lands and'Forests
Act, R.S.Q., 1964, c. 92, s. 42 : "If the minister be satisfied . . . ... etc .
Footnotes 13-14, see next page.
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sphere of authority within which he is free to act according to his
own discretion without risking interference by the courts . His
capacity to act is entirely dependent on the terms of the statute
by which he is constituted and can in no way be affected by the
manner in which it is used. The courts intervene only in cases where
a public agent has acted without the initial capacity to do so or in
those where he has lost the capacity to act, that is, when he has
ventured outside the statutory limits prescribed for him. It follows
that the jurisdiction of a public agent is the only question that can
be brought before the courts in an administrative matter, for the
abusive, arbitrary or unjust exercise of administrative discretion,
if within its jurisdictional limits, is beyond judicial review.
The complete application of so strict a jurisdictional theory,
all
with
the legal consequences that it logically entails," would
greatly restrict the area of judicial review of administrative acts.
Realising this, the legislatures have attempted to make use of it by
inserting in most of the acts constituting administrative bodies or
agencies legislative provisions designed to protect against judicial
intervention the acts or decisions of their members acting "in the
exercise of their functions"" or "in their official capacity", 17 that is,
within the limits of the authority or jurisdiction assigned to them.
Faced with such provisions suppressive of their authority, the
courts of justice generally feel justified in intervening in those cases
only where the jurisdiction of such bodies is lacking."
Moreover this feeling is greatly intensified in Quebec by the
I.-gislative provisions governing the issue of two of the principal
instruments of judicial review, the writs of prohibition and certiorari which, in the new Code of Civil Procedure, are consolidated
into one recourse called "Remedies against proceedings or judgments of courts subject to the superintending and reforming power
of the Superior Court" . Indeed, when the legislature has provided
a right of appeal from the decisions of a court subject to the super's See D. M. Gordon, The Relation of Facts to Jurisdiction (1929), 45
L.Q. Rev. 459 ; Dickinson, Administrative Justice and the Supremacy of
the Law (1927), pp . 39 et seq . ; de Smith, op. cit ., footnote 4, p. 66 .

14Sec D . M. Gordon, Conditional or Contingent Jurisdiction of
Tribunals (1959), 1 U .B .C .L. Rev . 185 . It has also been defined by de
Smith, op . cit ., ibid., as "authority to decide", by P. J . Millward, loc . cit .,
footnote 4, at p . 395, as "the area of authority", by Griffith and Street, op .
cit ., footnote 5, p . 219, as "the marking off of the area of power" .
15 They have been very well summarized by de Smith in his work, op .
cit . ibid., pp . 66-68 .
I16Act respecting the Regulations of Rentals, S .Q ., 1950-51, c . 20, s . 17 ;
Quebec Labour Code, stipro, footnote 12, s . 121 .
17Quebec Agricultural Marketing Act, R .S .Q ., 1964, c. 120, s . 8 .
19 Ren6 Dussault, Legislative Limitations on the Courts' Power to
Review Administrative Action in Quebec (1967), 13 McGill L.J . 23 .
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intending and reforming power of the Superior Court, the only
ground on which this new remedy is available is that of want or
excess ofjurisdiction."
Thus, the Quebec courts are faced with the following dilemma ;
they must either give the concept ofjurisdiction a restricted meaning to square logically with the strict jurisdictional theory stated
above and so see their field of control over administrative decisions
reduced, by the operation of privative clauses and the legislative
provisions respecting the issue of writs of prohibition and certiorari, to, its simplest expression, 'or else they must give a broad
interpretation to the concept of jurisdiction, so as to admit under
the term defect of jurisdiction, a host of irregularities which in
strict jurisdictional theory would amount to mere errors in the
exercise of jurisdiction.
In their quite legitimate d~sire to exercise adequate control of
the legality of administrative acts and decisions, they usually opt
for the second alternative and stretch to the limit the scope of the
rules,or principles the non-observance of which may result in a
defect of jurisdiction . The result is an enlargement of the concept
of jurisdiction into something extremely pliable if not of limitless
elasticity.20 Thus the description of jurisdiction as "a verbal coat
of too may colours", 11 or again as "the convenient umbrella under
which the provincial courts have chosen to-justify their continual
assertions of reviewing power"," is apt and realistic.
Indeed there are few,terms that have been used as diversely
and loosely in administrative law as that of jurisdiction . The scope
'given to it by the courts is often proportionate to their desire to
intervene in .this or that administrative decision . 21 They have often
held in turn, as justifying-an assault on the jurisdiction of an administra tive tribunal,, not only the irregularities or defects relating
to the area
'
of the inferior jurisdiction, but also many of those
which may occur in the course of its exercise .2~ It has been possible
to detect in the decided cases the use, as opportunity offered, of the
doctrine of ultra vires in these two principal senses :
I

19 Art. 846 Code of Civil Proc6dure, hereinafter cited C.C.P.
20 See Toronto Newspaper Guild v. Globe Printing
Co., [1951] O.R. 435,
. at p. 464, per Gale J. See also W. B. Cunningham, Labour Relations Boards
and the Courts (1964), 30 Can. 1. Eco . Pol . Sc. 499 .
U.S. v. L. A . Tucker Truck Lines Inc . (1952), 73 Sup . Ct. 67, at p. 70,
per 21Frankfurter
J.
22
Bora Laskin, Certiorari to Labour Boards : the Apparent Futility of
Privative Clauses (1952), 30 Can. Bar Rev. 986, at p. 990 . ,
i
21 As far as the Quebec courts are concerned, this is particularly true
because
they
are
not
bound
by
the
rule
of
stare decisis.
24 R. v . Nat . Bell
Liquors Ltd., [1922] 2 A.C. 128, at p. 156, per Lord
Sumner.
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I .-Strictly interpreted, the doctrine designates those cases
where a public authority does something without having
the necessary statutory power, that is, the conditions governing the existence of its jurisdiction.
all
2.-Broadly interpreted, it includes
cases where a public
authority, while possessing the necessary statutory power
to act, exceeds its authority in the course of its action, that
is, the conditions governing the exercise of its jurisdiction .
It is therefore necessary to examine, in the first section, the
doctrine of ultra vires in its strict sense : the rules relating to the
existence of jurisdiction ; and in the second section, the doctrine
of ultra vires in its broad sense : the rules relating to the exercise
ofjurisdiction ."
1. Strict Doctrine : Rules Relating to the Existence of Jurisdiction.
Ultra vires is a notion which may be decomposed ; it implies that
of irregularity, of breach of rules. Its application in administrative
law therefore calls for a knowledge of the rules to which the agents
of the executive are generally subject in their activities . Every
public agent derives his capacity to act from a legal regulation (a
statute)," so his action is subject to the rules imposed by such
regulation . What, then, are those rules?
When the doctrine of ultra vires is considered in its strict sense,
those rules can be classified in two main categories : first, the rules
relating to the agent ; second, the rules relating to the subject
matter ofthe act. Legal regulation then answers the two questions :
Who may act? On what subject-matter may he operate? Jurisdiction in its strict sense is the result of this legal regulation and there
will be lack ofjurisdiction whenever there is a default or irregularity
with respect to any of those rules imposed by the legal regulation .
1) Rules Relating to the Agent.
The statute or legal regulation which confers a power or discretion susceptible of affecting the rights of individuals generally
identifies with precision the agent or authority that is to exercise it.
Consequently the power or the discretion cannot validly be exerIl As pointed out by Laroche J. in the case of La Commission des Ecoles
Catholiques de Shawinigan v. Roy, [19651 Que . S .C . 147, at p . 152 : "Quant
à la juridiction, il faut distinguer entre a) la juridiction du tribunal en tant
que tribunal, et b) l'exercice de cette juridiction par ce même tribunal."
Sec also Eliasoph v . Choquette (1922), 60 Que. S .C . 486, at p . 488, per
François Lemieux J. : "It faut toujours distinguer la juridiction de l'exercice qui en est fait ."
26 Or from prerogative, e.g., by order in council . This is not as frequent .

1967]

Judicial -Review ofAdministrative Action in Quebec

43

cised except by the agent or authority upon whom it was conferred;
hence the first rule which is as follows :
A) None but the Agent or Authority that Was Given Discretionary
Power May Exercise it.

Violation of this rule usually results from two kinds of irregularities: either the authority exercising the discretionary power is
illegally constituted, that is, otherwise than as prescribed by the
statute, or else it delegates its discretionary powers to another
agency without express leave to do so in the statute.
a) Illegal Constitution ofthe Body or Tribunal.

If an administrative tribunal or body is not constituted in the
precise manner prescribed by its constituent statute, the exercise
of its powers or discretion may be declared ultra vires by the
courts .27 Thus for example, if the Provincial Income Tax Act28
requires'an appeal board set up under its authority to be composed
of three district judges designated by the chief district judge, a
board composed ofjudges not designated by the chief district judge
will be held to have no jurisdiction to exercise its powers or discretion.2" Similarly in Grondin v. Lessard et Roy,10 where the complaint originally laid before two justices of the peace as required
by the Canada Temperance Act" was finally adjudicated upon
by a judge of the sessions, the Superior Court, required to pronounce upon the validity of the decision, held that the complaint
should have been adjudicated upon by the two justices who had
received it and that this irregularity resulted in a lack of jurisdiction that gave ground for certiorari.
Finally in Hopital Ste-Jeanne d'Arc v. Garneau31 the Court of
Appeal, required to pronounce upon the validity of a resolution
passed by the executive committee of the medical board of a hospital, declared the resolution null because the committee when it
acted was not legally constituted, that is, it was not constituted in
the manner provided by the by-laws of the medical board. The
words of Choquette J. are particularly explicit :"
27 Colonial Bank of Australasia v. Willan (1874), L .R.- 5 P.C. 417, at
p. 422 ; Regina v. Board ofAssessors of Rates and Taxes of the City of St.
John, ex p. E. S. Stephenson Co. Ltd. (1965), 49 D .L.R. (2d) 156, at p. 170,
per McNair J. (N.B.S.C. App . Div .).
21 S.Q .,
1953-54, c. 18, s. 8, now R.S.Q., 1964, c. 69, s. 176 .
21 Le Ministre des Finances du Quibec v. Dame Gravel, [1964] Que .
P.R. 177.
[19481 Que. S.C. 368 .
R.S.C., 1927, c. 196, s. 134.
[1959] Que . Q.B. 593 .
Ibid., at p. 589 .
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Ces assemblées sans quorum, que n'a convoquées ni présidées le président légitime du bureau médical, dont les procès verbaux ne sont pas
ceux du véritable secrétaire, n'ont aucune valeur légale. Elles ne
sauraient être opposées à l'intimé ni servir de justification à la résolution attaquée.
Moreover it should be noted that a board or an administrative
tribunal becomes improperly constituted when one or more of its
members are disqualified on grounds of bias ."
So any serious irregularity in the constitution of an inferior
or administrative body or tribunal is a violation of the rule that
a power or discretion must be exercised by none but the very authority upon which it was conferred and therefore results in a want
of jurisdiction which the courts may review under the criterion of
ultra vires . The same is true of any delegation by an administrative
agent or authority of the power or discretion assigned to it by the
legislature, unless such delegation has been permitted expressly or
by implication by the constituent statute .35
b)

Illegal Delegation of Poiver or Discretion .

The principle is well recognised in law that a power must be
exercised personally by the agent to whom it was given, especially
when the power includes some degree of discretion, that is to say, an
element of freewill that gives the personality of the agent a special
importance. For if the legislature gives an administrative agent
power to act to some extent according to his judgment, it must be
because it has confidence in the judgment of that particular agent.
It therefore follows that the agent must exercise the power himself
unless the legislature expressly pern-dts him to delegate it to another
authority ." This principle is not peculiar to administrative law.
It also applies in commercial law and notably in company law
with respect to the powers of directors . 37 Generally expressed by
the maxim delegatus non potest delegare, 18 it applies to powers of all
kinds, whether legislative, 39 administrative or judicial .
11

R. v. Alberta Securities Commission, ex p. Albrecht (1963), 36 D .L .R .
Armstrong's

(2d) 199 (Alta S .C.) ; Ladies of the Sacred Heart of Jesus v.
Point Association and Bulgin (1961), 29 D.L .R. (2d) 373 (Main .
~6 Engineers Act, R .S .Q ., 1964, c. 262, ss . 23 (6), 24 .
86 Engineers Act, ibid. ; Quebec Agricultural Marketing
footnote 17, s . 14 ; Quebec Supplemental Pension Plan Act,

C .A .) .

Act, supra,
S .Q ., 1965,

c. 25, s. 46 .
11 See Marc Giguère, L'ind6pendance des administrateurs de cornpagnie (1966), 26 R. du B . 160, at pp . 173 et seq.
18 Willis, Delegatus non potest delegare (1943), 21 Can . Bar Rev . 257,
at p. 259.
11 In Canada the delegation of legislative powers between the Parliament in Ottawa and the provincial legislatures has been held unconstitutional . See Att.-Gen. for Nova-Scotia v. Att.-Gen.for Canada, [1951] S.C .R .
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It is quite obvious, of course, that the Administration could
not operate effectively if the legislature did not permit the various
public bodies, municipal corporations and the like, as well as the
ministers of the Crown, to delegate the statutory powers assigned
to them. This is especially apparent in the case of the ministers,
who obviously cannot settle personally all the problems that arise
in the carrying out of the Acts they are charged to administer . On
the other hand,allthe Administration cannot in so delegating its
powers escape
responsibility. Consequently if the delegated
power is not purely administrative or ministerial in character, if
it is rather judicial or quasi-judicial in its nature-that is, susceptible of affecting the rights of parties, and if it is also of such a discretionary character as to show clearly the confidence that the legislator has reposed in the"ability and judgment of the agent, then,
saving express statutory provision to the contrary, the maxim
delegatus non potest delegare will be much more rigorously applied.
The Quebec courts have repeatedly endorsed this principle,
declaring illegal and ultra vires the delegation of discretionary
powers that may affect the rights of the partieS . 41 They have not
hesitated to do so once they were satisfied that a delegation was in
fact involved. But cases abound, especially where municipal corporations were involved, where the courts have held that there was
in fact no real delegation . 41 And in this respect, the decisions of the
Quebec courts differ sharply from those of the Supreme Court of
Canada and the courts of the common law provinces of Canada.
On the one hand, the courts of Quebec, although recognising in
principle the nullity of any dele
, gation by a municiP7 al council of

31, at p. 48. It seems, moreover,, that the court~'are readier to apply this
maxim when the power delegated is of a legislative nature than when it
is administrative. See Kingston v . Ontario Racing Commission (1965), 49
D.L.R. (2d) 395 (Ont. H.C.), at p. 399, per Stuart J.
40 Thus, in Daubois v . PoisSon, [1963] Que. S.C. 129, the Superior Court
hold that a parity committee which had been vested by its constituent
statute with the power to create a board of examiners, could not legally
delegate this power to a, syndicate. Also in Viger v . Commissaires pour
l'irection civile des paroisses (1858), 8 R.J.R.Q. 270, it has been decided
that the commissioners for the creation and division of parishes, according
to their constituent laws, did not possess the power to delegate to one of
them their power to make an inquiry. Such a delegation, amounted to an
excess of jurisdiction which could be reviewed by certiorari. See also
Carrier v. Cité de Salaberry de Falleyfields (1937), 75 Que. S.C. 301, at
p. 305 where it has been held : "qu'une corporation municipale ne peut
déléguer à des officiers le pouvoir que lui a délégué le législateur d'imposer
une taxe sur certaines classes de biens et de personnes ." See also Rodier v.
Curé et Marguillers de l'Oeuvre et Fabrique d& la Paroisse de Ste . Hélène,
[1944] Que. K.B. 1, at pp. 4,14.
41 Pari v . Citj de
Quibec (1929), 67 Que. S .C. 100 ; Citj de Montrjalv .
Savich (1939), 66 Que. K.B. 124 ; Vic Restaurant Inc . v . Chi de Montrial,
[1957) Que. - Q.13 . 1, but reversed by [1959] S.C.R. 58.
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discretionary powers to one or more of its agents, often hold in a
particular case that there was not a true delegation of such power.
On the other hand, to the Supreme Court and the other Canadian
courts, such a forbidden delegation seems to be automatically
illegal. 42
Vic Restaurant Inc . v. City of Montrial 43 where the Supreme
Court reversed the unanimous judgment of the Quebec Court of
Appeal, 44 is a strWng case in point. There the question was the
validity of a by-law of the City of Montreal which delegated to the
chief of police discretionary power to approve any application for
a permit to sell alcoholic beverages within the city limits . The point
was whether or not there had been an effective delegation of discretionary power. By a majority judgment the Supreme Court
decided in the affirmative. In its opinion there was in the by-law
no standard, rule or criterion to guide the chief of police in the
exercise ofhis power to approve or not to approve an application . 45
It therefore granted the issue of a writ of mandamus to compel the
chief of police to approve the application and the city to issue the
permit .
The three dissenting judges, all from Quebec, supported the
opinion of the judges of the Court of Appeal and refused to see in
the provisions of the by-law an actual delegation of discretionary
power. True they admitted that any delegation by a municipal
council of discretionary powers to its officers is illegal in principle, 46
but, obviously swayed by the city's need for administrative liberty,47

42 Re Davies and Village of Forest Hill (1965), 47 D .L.R . (2d) 392 (OntH . C .) ; Marilyn Investments Ltd. v . Rur . Mun . of Assiniboia (1965), 51
D .L.R . (2d) 711 (Man . C .A.) .
43 Supra, footnote 41 . This case is commented on by Norman May
(1960), 6 McGill L.J . 202 .
44 Ibid.
45 Ibid. The opinion of the majority on this point was very clearly and
concisely summarised by Cartwright J. at p . 99 in the following terms :
"The impugned provisions of by-law no . 1862 appear to me to be fatally
defective in that no standard rule or condition is prescribed for the guidance of the Director of the Police Department in deciding whether to give
or to withhold his approval ."
46 Speaking on behalf of the minority Fauteux J . expressed himself as
follows, ibid., at p. 64 : "Personne, en effet, n'a songé à contester que si le
conseil de la cité a, par le règlement en question, délégué à qui que ce soit
une autorité législative dont seul il était nanti par la Législature, le règlement est filtra vif-es."
47 This was even more explicit in Cité de Montréal v . Savich, supra,
footnote 41, at p. 131 where Barclays J. has expressed himself as follows :
"While, in principle, municipal corporations cannot delegate their administrative or constitutional powers, there are exceptions to this rule .
Owing to the increasing complexity of modern society and the multiplicity
of matters which require a municipality's attention, it has become practically impossible to provide in laws and ordinances specific rules and standards to govern every conceivable situation . To require the recommenda-
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they came to the conclusion that in the case at bar there was no
delegation of discretionary power to the chief of police . They held
that the provisions of the by-law~ especially if read in conjunction
with the other provisions respecting the duties of the chief of police,
contained directives sufficiently precise to prevent him from making
an arbitrary decision upon an application for a permit . 18 In so
deciding they merely followed the previous reasoning of the Quebec
Court of Appeal in City of Montreal v. Savich," where the facts
were precisely the same .
It would appear, according to the Quebec courts, that the mere
possibility that a municipal council might revoke the power it has
given to the chief of police implies that there was no real delegation
of discretionary power. That, it seems, is enough to preserve the
ministerial character of the power, and prevent it from being exercised arbitrarily or unreasonably ." Indeed the courts have been
known to take for granted the validity of the by-law delegating
such a discretionary power and to concern themselves only with
the manner
all in which it was exercised." But it is noteworthy that
nearly
these cases concerned the City of Montreal which, according to some Quebec judges, has been given exceptionally wide
powers by the legislature. 62
Yet the courts have held that in some circumstances the City
of Montreal could not delegate to its officers certain of the . discretionary powers assigned to it by the legislature. Thus, it has
been held that the city could not delegate to the chief of police
alone the authority to determine what might be obscene in a
publication showing nudes and semi-nudes ." As regards other
municipalities in the province, the courts have repeatedly applied
the principle established in Phaneuf v. Corporation of the Village
of St. Hugues," that :

En matière de législation, les corporations municipales n'ont de pouvoirs que ceux qui leur ont été formellement délégués par la législature ;
et ces pouvoirs, elles ne peuvent ni les étendre ni les excéder .
tion of . . . a director of police is not in reality a delegation of authority but
a matter of legitimate prudence ."
48 See the remarks of Fauteux J., supra, footnote 46.
49 Supra, footnote 41.
60 Paré v. Cité de Québec, ibid.
51faillard v. Cité de Montréal (1934), 72 Que . S.C. 112 ; Waller V. Cité
de Montréal (1914),45 Que. S.C. 15 ; Stiffel v. Cité de Montréal, [1945] Que.
K.B. 258 .
1,2 Vic Restaurant Inc. v. City of Montreal, supra, footnote 41, at p. 64
per Fauteux J.
Hurrel v. La ville de Montréal, [19631 Que. P.R. 89.
(1936), 61 Que . K.B. 83, at p. 90 ; Cité de Verdun v. Sun Oil Co, Ltd.,
[1951] Que. K.B. 320, at p. 323, aff'd by [1952] 1 S.C.R. 222 ; Ville de St.
Laurent v. Marien, [19531 Que . Q.B. 792, at p. 797 .
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It is submitted that the principle, expressed by the legal maxim
delegatus non potest delegare, should not, merely for reasons of
practical or administrative convenience, as was often the case for
the City of Montreal, be subjected to exceptions which endanger
the rights of citizens . It should, especially where the discretionary
powers so delegated are liable to affect individual rights and liberties, be strictly and rigorously applied.
B) An Agent Empowered to Exercise Power or Discretion Must Not
Do So Under the Direction of Another.
The power or discretion which the legislature entrusts to a
particular agent or administrative authority must never be exercised by or at the dictation of a person to whom it was not en
trusted . For example, where a chief of police who was ready to
authorise the issuance of a permit for the erection of a recreational
centre finally refused it solely on the representations and advice of
the parish priest, the Superior Court held that he had not exercised
his own discretion in so acting on the priest's instructions .55 Greenshields J. expressed his opinion in no uncertain terms as follows :"
The captain decided not to issue the licence or permit solely because
the parish curd did not wish him to do so . The refusal of the officer to
grant the permit was not the exercise of his judgment or of his discretion, but the discretion or judgment of another who had no authority
whatever to interfere in or control the matter .

Accordingly the Superior Court granted the issue of a writ of
mandamus to compel the City of Montreal to issue the permit to
the plaintiff.
Similarly, in the famous case of Roncarelli v. Duplessis,"
where Mr. Frank Roncarelli, who kept a very select restaurant in
the heart of the City of Montreal, was deprived of his licence to
sell wines and spirits by Mr. Edward Archambault, manager ofthe
Quebec Liquor Commission, the Supreme Court of Canada,
affirming MacKinnon J. of the Superior Court," held that the
revocation of the licence had been dictated by the Honourable
11 Jaillard v. City of Montreal, supra, footnote 51 . It is interesting to
note here that the court seemed to assume the validity of the delegation to
the Director of Police by the City of Montreal of such a wide discretion.
It has been satisfied merely to examine the manner in which the Director
of Police has exercised this discretion . See also Medivick v . City of Montreal
et Mondello, [1965] Que . S .C. 617, at pp . 624-625, per Martel J .
56 Ibid., at p . 114 . See also Back- le v . City of Montreal (1937), 75 Que .
S .C . 77, at p . 81 .
[19591 S .C .R . 121 rev'ing [1956] Que. Q .B . 447 . This case was commented on by C . A. Sheppard (1960). 6 McGill L.J . 75 .
Is [195211 D .L .R . 680 .
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Maurice Duplessis, then Attorney General and Premier of Quebec .
The court held that the Hon. Duplessis had used his defacto powers
over Mr. Archambault, an official appointed during pleasure, to
punish Mr . Roncarelli for his adherence to the Jehovah's Witnesses
sect and for the assistance he had given to its members. It was held
that the Hon. Duplessis had given Mr. Archambault not only an
advice but an order which was a determining factor in Mr. Archambault's decision to cancel Mr . Roncarelli's licence."
The Supreme Court of Canada confirmed in this case the principle that an administrative officer entrusted with discretionary
power must exercise it according to his own judgment and not
under dictation by another. The words of Martland J. are most
explicit in that sense :"
That power [the right of cancellation of a permit] must, be exercised
solely by that corporation [the Liquor Commission] . It -must not and
cannot be exercised by anyone else . . . . In the present case . . . the
power was not, in fact exercised by the Commission, but was exercised
by the respondent [Duplessis], acting through the manager of the Commission, Cancellation of a permit by the Commission at the request or
upon the direction of a third party, whoever he may be, is not a proper
and valid exercise of the power conferred upon the Commission by
ss . 35 of the Act. The Commission cannot abdicate its own functions
and powers and act upon such direction.
Finally, it is as well to emphasize in this connection that the
mere fact that a public officer is guided in the exercise of his discretion by considerations of public or governmental policy does
not necessarily mean that he is not' using his own discretion .
Nothing in fact is more natural than that an administrative agent
whose duty is to carry out governmental policies should, in making
his decisions, be guided by similar general considerations . What
matters is that in exercising the discretion allowed him he should
retain enough autonomy and independence to be able to use his
personal judgment in each particular case With which he has to
,deal. In Re Hopedale Developments Ltd. and Town of Oakville,
where the right of an administrative tribunal to formulate general
59
Supra, footnote 57, at p. 125, per Kerwin C.J. ; at p. 133, per Rand J.
speaking on behalf of Judson I. ; at p. 164, per Cartwright J. ; at p . 175
per Fauteux J. ; at p. 183, per Abbott 1.
61 Ibid., at pp . 156, 157. See also Chartrand v . City Of Montreal, [1943]
Que. S.C . 320 where the. Superior Court held that the abrogation by the
,Pension Fund Commission of the City of Montreal of one of its former
resolutions did not constitute the exercise of its own discretion but rather,
was based upon a report by an official and a legal opinion received . See

also R. v. Board of 4ssessors of Rates and Taxes of the City of St . John, ex
p . E. S. StephensonCo . Ltd., supra, footnote 27, at p. 168.
,
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principles by which it is to be guided was considered by the Ontario
Court of Appeal, it has been decided that : 61
The power given to the Ontario Municipal Board . . . is one requiring
it to exercise its independent judgment on the merits of an application
for an amendment by way of a hearing de novo, and, although it is
permissible for the Board, as an administrative tribunal, to formulate
general principles by which to be guided in subsequent cases it would
be wrong for the Board to fetter itself by those principles and either
require every applicant to meet them or exclude other considerations
which may arise in a particular case . Principles enunciated in preceding
cases cannot be used restrictively so as to limit consideration of an
application upon the merits .

Therefore, an administrative tribunal must not, for considerations
of governmental policy or because of general principles which it
has already formulated, pursue an inflexible line of conduct
determined in advance. 61
2) Rules Relating to the Su&ect-niatter of the Act.
The statute which confers on an administrative agent his
capacity to act, usually determines the subject-matter upon which
the basis of his action rests. It determines first, the questions which
are preliminary or collateral to his jurisdiction ; then, the precise
subject-matter with regard to which he may act; and finally sometimes, the power that he has to reverse or amend its decisions on
that subject-matter. Any omission or irregularity relating to one
or the other ofthese points will deter the agent from having capacity
to act, that is, jurisdiction, and so, will expose his action to the risk
of being declared ultra vires.
A) Preliminary and Collateral Questions.
A statute very often confers on a public officer or administrative body a jurisdiction that is only conditional, on the existence
of which depends on the determination of a certain question of law,
or on the existence of certain facts, or yet on the realisation or
fulfilment of some circumstances or conditions, often procedural,
The findings by such an officer or body on this point of law or on
the existence of those facts, circumstances or conditions are usually called preliminary or collateral questions." As pointed out
11 (1965), 47 D .L.R . (2d) 482 (Ont . C .A .) . See J. B. Milner, Planning
and Municipal Law, Law Society of Upper Canada (special lectures)
(1966), p . 77, at p . 148 .
12 See R . ex rel . Wilson v. Hohnes, (1931] 3 D. L. R. 218, at p. 224, [193 1)
2 W .W.R . 41, at p . 47 (Sask . C.A .).
61 See de Smith, op . cit ., footnote 4, p . 69. J . F . W. Weatherill, Labour
Relations Boards and the Courts (1966), 21 Relations Industrielles 58,
at pp . 63-67 .
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by Laroche J. in la Commission des Ecoles Catholiques de Shawinigan v. Roy :"

Il existe une distinction essentielle d'une part entre les faits préliminaires, entre les élements, de droit et de fait qui conditionnent l'existence
de la juridiction, et, d'autre part, les faits en litige [the very issue which
the inferior tribunal has to inquire into) .

Any error in those preliminary questions goes to the jurisdiction of
the public officer or body and is therefore reviewable by the courts ."
The errors of law or of fact which go to jurisdiction are then those
committed on a point of law or of fact which must be decided
beforehand by an officer or an administrative tribunal in order to
determine whether he or it has jurisdiction.
It should be noted that the distinction between those errors of
law or of fact which go to the jurisdiction of an inferior or administrative tribunal, and those which amount merely to error in the
exercise ofthat jurisdiction, conditions the whole application of the
idea of ultra vires as a criterion in the review of administrative
acts." On the one hand, all errors of law or of fact whereby an
inferior or administrative tribunal assumes a,jurisdiction that it
does not possess are susceptible of review by the courts '17 whereas,
on the other hand, it has been established beyond all doubt that a
wrong decision in fact or in law, if made within the,limits of the
Supra, footnote 25.
15 As pointed out by Laroche J., ibid., at p. 153 : "S'ii y a mal jug6 quant
aux préliminaires de la juridiction, il y a ouverture à certiorari."
A distinction should be made however between "preliminary" or
"collateral" questions, upon which administrative tribunal jurisdiction
depends, and questions "incidental" to administrative tribunal functions ;
only the former are reviewable by the courts. See Kearny v . Desnoyer
(1901), 19 Quo. S.C. 279, at p. 283, per Davidson J. ; R. v. Ontario Labour
Relations Board, ex p . Taylor (1964), 41 D.L.R. (2d) 456, at p. 462, per
McRuer J. (Ont. H.C.). See also J. G. Pink, Judicial Jurisdiction in the
Presence of Privative Clauses (1965), 23 U. of T. Fac . L. Rev. 5, at p. 13 .
6' Commission des Relations Ouvrio~res v. Canadian International Paper,
[19631 Que . Q.B. 181, at p. 183, per Casey I. : "Consequently the question
that arose on the application for the writ was whether the error complained
of amounts to 1 . an usurpation or assumption of a jurisdiction that the
Board does not possess or 2. to no more than the wrong exercise of a jurisdiction that it does". See also Segal v . City of Montreal, [193 11 S. C.R. 460,
at p. 472 ; Richestone Bakeries Inc. v . Labour Relations Board of the Province of Quebec, [19631 Que. Q.B. 569, at p . 569 ; R. v . Exp. Bracey, [1960)
2 All E.R. 518 (Q.B.); Doric Textile Mills Ltd. v . Commission des Relations
Ouvri,3res, [1965] Que. Q.B. 167, at p. 177, per Casey J., dissenting.
61 As pointed out by Spence J. of the Supreme Court of Canada in the
recent case of Galloway L.B.R . Co . Ltd. v . Labou r Relations Board, [19651
S.C.R. 22q, at p. 230 : "A judicial or quasi-judicial decision of an administrative Board delimiting its field of jurisdiction is reviewable on certiorari" . See also Alfred Lambert Inc . v . C.R.O . et le Syndicat des Employis du Commerce de Gros de Montrial, [1963] La Revue de Droit du
Travail, hereinafter cited R.D.T. 519, at p. 531, per Archambault J.
64
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jurisdiction of a tribunal, that is, in the exercise of its jurisdiction,
does not generally deprive it of its competence ."
C'est un principe inattaquable qu'une décision erronée ne fait pas
perdre sa juridiction à un tribunal .

The rules pertaining to errors of law or of fact within jurisdiction will be examined later in the second section of the present
article where the rules pertaining to the exercise of jurisdiction are
dealt with. For the moment, we shall deal exclusively with those
errors of law and of fact which are in preliminary or collateral
questions and therefore which go to the very existence of jurisdiction . Here is a summary of the principles followed by the Quebec
courts on these premises.
a) Error ofLau, Going to Jurisdiction .
As regards errors of law, a first general principle is that an
inferior or administrative tribunal whose jurisdiction depends on
its interpretation of a statute or regulation cannot endow itself with
jurisdiction by misinterpreting that statute or regulation." For
example, an inferior court cannot, by misinterpreting a regulation,
legally impose a penalty on a person not subject thereto ." Similarly a municipal corporation cannot, by misinterpreting the law,
legally tax real property over which it has no jurisdiction for that
purpose-" Besides it is well established that an inferior court cannot
68 Canadian Ingersoll-Rand v . Commission des Relations Ouvr!6-es,
[1961] Que. Q .B . 97, at p . 106, per Taschereau J. See also Philips Cutler ;
Les brefs de pr6rogatives et le nouveau Code du travail (1966), 26 R. du
B . 7, at p . 9 .
61 Sigal v . City of Montreal, supra, footnote 66, at p . 472 ; La Commission des Relations OuvriOres v . Canadian International Paper, supra, footnote 66, at p . 185, per Casey J . ; Syndicat National des Travailleurs de la
Pulpe et du Papier v . Commission des Relations Ouvri6res, [19581 Que . Q.B .
1, at p . 46 ; The E. B. Ede~v Co. Ltd. v . Commission des Relations Ouvriares,
[1958] Que . Q .13 . 542, at p . 554 ; Canadian General Electric Co . v . Labour
Relations Board of Ontario, (1956] O.R . 437 ; City of Westmount v. Ruttinger, [1955] Que. Q.B . 29, at p . 35, per MacDougall J ., Jarvis v . Associated Medical Services Inc ., [19641 S .C. R . 497 ; Montreal Newspaper Guild,
Local III, American Newspaper Guild v . La Commission des Relations
Ouvri0res, [1965] Que. Q .B . 753, at p . 757, per Casey J . ; R . v . Ontario
Labour Relations Board, ex p. Kitchener Food Market Ltd. (1966), 54
D .L .R . (2d) 219, at pp . 227, 228 (Ont . H . C.) .
70 Ducharme v . Simard et ville de Bagotteville, [1957] Que. P .R . 49 ;
Direct Motors Express v . Cour Municipale de Quibec, [19551 Que. P .R .
110, Lamarre v . Cour du Recorder (1940), 78 Que . S .C. 148 ; Ex p . Lachapelle (1873), 3 Rev . Critique 87 ; Cordoni v . Robitaille (1904), 25 Que .
S .C. 444 .
71 Donohue v. Corporation of Parish of St . Etienne de la Malbaie, [19241
S .C .R . 511 . See also Metcalfe Telephone Ltd . v . McKenna, (1964] S .C .R .
202 ; County of Inverness v . Tidewater Construction Co . (1 1965), 48 D .L.R .
(2d) 764 (N .S .S .C .) .
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.give itself jurisdiction by an erroneous conclusion of law affirming
~~the legality of a by-law."
It does not necessarily follow, however, that every misinter,pretation by an inferior or administrative tribunal of a statute or
regulation will affect its jurisdiction . 73 It is necessary to distinguish
between the power to deal with a matter and the power to err in
Aealing Withit.,74 They are totally diff6rent things . When a tribunal
is compelled to interpret a statute or regulation to see if it has jutisdiction to hear a matter, a misinterpretation whereby it assumes a
jurisdiction it does not possess will be liable to review by the
courts . 71 But when it becomes necessary for a tribunal to interpret
a statute or regulation merely to determine the rights of the parties,
,-in order to be in a better position to reach a decision and not in
order to determine if it is competent to hear the matter-the courts
cannot review its misinterpretation of the statute or regulation
because,, within the bounds of itsjurisdiction, it is free to err .71 This
principle was well stated by the Quebec Superior Court in Bla-

quiere v . Cour des Sessions de la Paix :77

Les erreurs qu'un juge peut faire en appliquant une loi qui est de sa
compétence n'affectent pas sa juridiction .

Similarly, in Canadian I'ngersoll-Rand v. Labour Relations Board,
St . Jacques J. of the Quebec Court of Appeal declared : 78

Il faut nécessairement en certaines circonstances que la Commission
interprète la loi pour rendre ses décisions . Même si l'on pouvait dire
que sa décision est discutable elle ne comporte pas un excès de juridiction .

A8oh Ltd . v . Recorder's Court oj'the City of Lachine, [19321 Que. K.B.
368, per Hall J.
Canadian Ingersoll-Rand v. Commission des, Relations Ouvrieres,
supra, footnote 68 ; Henry Morgan and Co. Ltd. v . The Labour Relations
Board, [1961] Que. Q.B. 672, at p. 676 ; Burlington Mills Hosiery Co . Ltd .
v . Commission des Relations Ouvri&es, [1962] Que. Q.B. 469, at p. 478 ;
Ouvriores v . Canadian International Paper,
Commission des Relations
,
supra, footnote 66, at p. 185 .
71 Segal v. City of Montreal, supra, footnote - 66, at p. 462 ; Belgio- Canadian Pulp and Paper v-. Cour des Sessions de la Paix (1919), 56 Que. S.C.
164, at p. 171, per Frangois Lemieux C.J . ; Eliasoph v. Choquette, supra,
footnote 25 ; La Commission des Ecoles Catholiques de Shawinigan v. Roy,
supra, footnote 25, at 0. 153, per Laroche. J. ; Re le Syndicat National des
Employis d'Entrep6ts et du Commerce en Gros de Sherrington et Hardee
. Farm Die, [1963] , R-D .T. 432, at p. 436 .
75 See Segal v . City of Montreal, supra, footnote 66, at p. 472.
7' .Tarvis V . Associated Medical Services Ltd., supra, footnote 69, at p.
502, per Cartwright J. ; L'Union Internationale des Journaliers (617) et la
.
Laiterie Dallaire, [19641 R.D.T. 449, at p. 456 .
77 [19581 R.L. 124 ; see also Regina v. Unemployment Insurance Commission, ex p . Heggen (1964), 41 D.L.R. (2d) 43 6 (B . C.S.C.).
78 Supra, footnote 68, at p. 103 .
-. .
72

363,

71

1

at p.
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The test, is whether the inferior tribunal interpreted the enactment to determine if it had jurisdiction to hear the matter or merely
to determine the rights of the parties. 79 The courts may intervene
in the former case but not in the latter . Those are the principles
applied by the courts when there is an error on a point of law that
is preliminary to jurisdiction, that is, when there is an error of law
going to jurisdiction . We shall turn now to the examination of the
errors of fact which go to jurisdiction .
b) Error ofFact Going to Jurisdiction .

Similarly to the errors of law, the errors of fact going to jurisdiction are also those which are on questions preliminary or collateral to jurisdiction . As already mentioned, a statute may confer
on a public authority ajurisdiction which is only conditional, which
exists only when certain facts are present or when certain preliminary circumstances or conditions precedent are realised or fulfilled . The errors of fact committed by an administrative officer or
tribunal on preliminary or collateral questions will therefore now
be dealt with.
i)

Jurisdictional Facts .

A jurisdictional fact is one whose existence is regarded by the
legislature as a condition precedent to the exercise of some statutory power. A dictum of Lord Coleridge in 1853,80 to the effect that
an inferior tribunal cannot confer jurisdiction on itself by a wrong
decision as to the preliminary facts, has led in England as in Canadas' to a spate of cases where the courts have attempted to review
the decisions made by inferior or administrative tribunals on
questions of fact, on the pretext that these facts were creative of
jurisdiction.
The cardinal rule in this matter was clearly stated by Lamont J.
of the Supreme Court of Canada in Segal v. City of Montreal. 81
First, if the legislature has given, by statute, to an administrative
officer or tribunal, an aggregate jurisdiction including jurisdiction
to determine if the prerequisite facts exist and also jurisdiction to
" Segal v . City of Montreal, supra, footnote 74 ; Alfred Lambert Inc. v .
C.R.O . et le Syndicat des Employés du Commerce de Gros de Montréal,
Section Alfred Lambert Inc., [19651 R .D .T . 291, at p . 294, per Smith J .
11 Bunbury v. Fuller (18 53), 9 Ex . I 11, at p. 140.
81 For a summing up of the cases on that matter, see P . J . Millward, loc.
cit ., footnote 4, at pp. 379 et seq. ; J . G . Pink, loc . cit ., footnote 65 .
82
Supra, footnote 66, at pp . 473-475 . See also Montreal Newspaper
Guild, Local 111, American Newspaper Guild v . La Commission des Relafions Ouvrières, supra, footnote 69 .
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continue acting if it finds that they do exist, the jurisdiction is not
conferred on condition that the facts exist but rather on its decision
that they do exist . It follows that such decision is not susceptible
of review by the courts . Secondly, however, if the legislature makes
the jurisdiction of an officer or tribunal dependent on the existence
of certain precise facts, the existence of the facts becomes a condition precedent to the exercise of the jurisdiction and the courts may
review a wrong decision by the officer or tribunal as to their existence, such a decision being an error of fact going to jurisdiction .
Acting on this rule, the Supreme Court held in the case referred
to that the question whether or not the appellant was doing business
as a canvasser or agent according to the definition given by the
by-law, was one of fact for the recorder to decide in the exercise of
thejurisdiction assigned to him by the charter of the City of Montreal, and was not subject to review by the courts. 8 a
The courts of Quebec have since often applied that principle
to review the decisions of administrative boards on jurisdictional
facts. The Court of Appeal, in La Commission des Accidents du
Travail v. Forbes Dubj Lumber Ltd,14 expressed the opinion that
the Superior Court was competent to inquire into jurisdictional
facts. In this case the basic issue turned upon the interpretation of
a contract, since the
i
Commission's jurisdiction depended on this
interpretation . The decision of the Commission on the point was
therefore not only a wrong decision but also one on a fact creative
of jurisdiction respecting which the Superior Court had jurisdiction to intervene. However, seeing that the decision of the Commission had not yet been homologated by the Superior Court, the
Court of Appeal held that the proper recourse to have the Commission's finding rectified was to contest the petition for homologation and not to take a. direct action in nullity.
Similarly in Syndicat National des Travailleurs de la Pulpe et du
Papier v. Labour Relations Board," Choquette I of the Court of
Appeal, in his very strong dissent," said that in view of section 41
of the Labour Relations Act87 empowering the Board to revoke its
decisions or certificates for cause, the cause must be a real and
valid one. He held accordingly that the decision of the Board as to
the existence of such a. cause was a decision on a jurisdictional fact
that was subject to review by the courts by means of prohibition.
113 Supra, footnote 66, at pp. 475-476.
14 [19551 Que. Q.B.
573, at p. 578, per Rinfret I
84 Supra, footnote 69,. at p . 42.
86 Hyde and Owen JJ were also dissenting.
17 R.S.Q., 1941, c. 162A, now Labour Code, supra, footnote 12, s. 117 .
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Quite recently, in Murray Hill Limousine Co. Ltd. v. Diamond
Taxicab," the same court held that the Transportation Board could
not, under the statute that constituted it and defined its powers,
itself determine conclusively, whether a transportation service
which it was proposed to establish fell or did not fall within a class
of transportation services over which the statute did not give it
jurisdiction. That is a jurisdictional fact respecting which the courts
are entitled to intervene. Lucien Tremblay C.J.Q. expressed his
views on the matter in unequivocal terms :"
La détermination de la nature du service de transport que l'on se propose d'établir est une question qui se rattache à l'existence même de
la juridiction de la Régie et non pas une question que la Régie a compétence pour décider dans l'exercice de sa juridiction .
Moreover, in Canadian British Aluminium Co. Ltd. v. Dufresne,"
the Superior Court held that the jurisdiction assigned to a council
of arbitration, by a collective labour agreement, to decide within
the recognised limits fair and equitable charges for labour, did not
include the right to determine what those limits were and so incur
the risk of deciding according to limits that were in fact not recognised. The decision of the arbitrators, as to what the recognised
limits were, was a decision on a jurisdictional fact and so was subject to jBdicial review by means of certiorari.
Finally, in the very recent case of La Commission des Ecoles
Catholiques de Shawinigan v. Roy," where the jurisdiction vested
in the council of arbitration (established under the Act Respecting
Municipal and School Corporations and their Employees) 92 by
virtue of section 232 of the Education Act, 93 was conditional to the
existence of some preliminary conditions provided for by this
section ; Laroche J. of the Quebec Superior Court held :94
Si l'un de ces faits préliminaires n'avait pas été prouvé . . . le tribunal
n'a pas d'hésitation à affirmer qu'en pareil cas il y aurait eu excès de
juridiction donnant lieu au certiorari.

So the courts in Quebec intervene in the decisions of administrative bodies on the facts that determine their jurisdiction whenever the legislature has not expressly given those bodies a jurisdic"'[19621 Que. Q.13. 891.
61 Ibid., at p. 895.
1 1 [19641 Que. S.C. 1, at p. 10 ; See also Chi de Quibec v.
'ndicat

National Catholique des Employ4~s Municipaux de Quibec Iuc.~[19611
S''
R.L91. 257.
Supra, footnote 25 .
12 S. Q., 1949, c. 26 ; am. by S. Q., 1952-53, c. 15 ; replaced by the Labour
Code, supra, footnote 12, s. 141.
93 R.S .Q., 1964, c. 235.
94
Supra, footnote 25, at p. 155. See also Att .-Gen. for Quebec v. Kredl
(1965), 50 D.L.R. (2d) 187, per Casey J., aff'd by (1966] S.C.R . 320.
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tion which includes that of themselves deciding these facts finally
and conclusively ."
ii) Other Conditions Precedent or Circumstances
Preliminary to Jurisdiction .

In addition to those cases where the existence of certain facts is
a condition precedent to the exercise of a given jurisdiction, there
are also many other cases where the legislature has conferred on a
public officer or administrative body a jurisdiction the existence of
which is conditional on that of certain circumstances or procedural
conditions . Their jurisdiction is not perfect so long as the conditions precedent have not been fulfilled or the preliminary circumstances have not been realised, and any error in determining their
existence will be reviewed by the courts .
For example, in the case of the Labour Relations Board, the
conditions precedent required by the statute before it can validly
hear the parties axe, first, that a petition be presented to the Board
by an association as defined by the Act, and secondly, that the object of the petition be to secure the recognition of a trade union.
As long as these conditions are not fulfilled, the Board has no jurisdiction. An action in damages or in separation from bed and board
brought before it would certainly not endow it with jurisdiction.
Similarly a court that undertook to decide an issue without first
having been seized of it by a valid suit or information would be
without jurisdiction to do so." It has been held by the Superior
Court that a council of arbitration had exceeded its jurisdiction in
pronouncing upon points of which it was not seized by the parties,
that is, that were not in issue within the meaning of the Aet .97
Some years earlier Choquette J. of the same court had expressed
the opinion that the Labour Relations Board would exceed its
jurisdiction if it held that a labour union was entitled to be recognised, without first inquiring into the essential facts upon which
such recognition was conditioned, namely : (a) the existence ofthe
majority prescribed by section 4 of the Labour Relations Act, and
"It should be noted that there cannot be found in Quebec statutes
any clause similar to the powerful "exclusive jurisdiction clause" which
exist in the Ontario Labour Relations Act, S.O., 1960, c. 202, s. 80.
11 St. Georges v . Quebec Liquor Commission (1925), 38 Que . K.B. 66 ;
Duval v . Mbert (1870), 23 R.J.R.Q. 196, at p, 201 ; L'Alliance des Professeurs Catholiques de Montrial v . Labour Relations Board, supra, footnote 3,
at p. 148, per Rinfret J.
97 La Fraterniti des Policiers de Granby v . Delany, [1961] Que. S.C. 367
(certiorari) ; see also Building Service Employee's International Union Local
298 v. R6p!tal St . Luc, [1960] Que. Q.B. 875, aff'd-by[[19621 S.C.R. 776 .

58

THE CANADIAN BAR REVIEW

[VOL . XLY

the qualifications required by section I of Regulation No . I
made under that Act. 98
FinaRy, it should be noted that a statutory provision, requiring
an administrative body or public authority to obtain the report,
opinion or recommendation of a given body or officer before exercising a statutory power, is generally regarded as being a condition,
the prior fulfilment of which is necessary to the lawful exercise of
this power." For example, a decision of the Executive Committee
of the City of Montreal, which under the City charter could eff- ace
or ratify building lines upon the report of the chief"urbanist" (Town
planning specialist), was quashed by the Court of Appeal on the
grounds that it had been rendered without first obtaining such a
report . 100
The courts of Quebec do not hesitate to review the errors committed by a public authority in determining the existence of the
circumstances preliminary and of the conditions precedent to its
jurisdiction . Every action taken in the absence of such circumstances and conditions will be reviewed by the courts .
(b)

B) Defect of Jurisdiction "Ratione Materiae" .

Every administrative authority or inferior tribunal seized of a
given matter must determine at the beginning and not at the end of
its proceedings, whether or not it has jurisdiction ."' Unfortunately
this principle has too often been ignored by administrative authorities or tribunals in Canada and Quebec ; yet it is of capital importance, especially in regard to the subject-matter respecting which
such authorities or tribunals have power to act ; its application
enables a tribunal confronted with a given matter to discover at the
outset if its authority is sufficient to hear and determine the matter,"' and for such purpose it must interpret the statute from which
its powers are derived. An administrative tribunal, that has taken
the precaution to consider at the outset whether it has jurisdiction
in the matter before it, runs far less risk of overstepping its jurisdiction.
98 Canadian Copper Refiners Ltd. v . Labour Relations Board, [19521
Que . S.C. 295, at p . 314 .
19 Le S~yndicat Professionnel des Employis Municipaux v . Citj de Qu~bec, [1950] Que . K .B . 248 .
101 City of Montreal v . Dow Brewery, [19541 Que . Q.B . 757 .
101 See Perepolkin et al. v . Superintendent of Child Welfare for B.C.~
supra, footnote 3 ; Segal v . City of Montreal, supra, footnote 66, at p . 471 :
R. v . Nat Bell Liquors Ltd., supra, footnote 24.
102
This entails such a tribunal having jurisdiction to decide that it does
not have jurisdiction . See Citj de Montrial v. Benjamin News Company,
[1965] Que . Q.B . 376, at p . 384, per Bissonnette 1.
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We shall examine here under the general head of "Defect of
jurisdiction ratione materiae", 101 only those defects which relate
directly and specifically to the particular subject-matter respecting
which the law has empowered an administrative authority to act
(on which the existence of its jurisdiction depends) . Within that
framework, such an authority may either act without any jurisdiction at all, in a matter quite different from that assigned to it by
its constituent statute, or refuse to act in a matter in which it would
be competent and so decline thejurisdiction assigned to it by law."04
The question of waiver of defect of jurisdiction will be examined in
a subsidiary paragraph.
It should be noted that in cases where the power is expressly
stated-where the matter is precisely determined by law,. it is easy
for the courts to decide whether one or the other ofthese types of
defect ofjurisdiction exists . However, when the matter-the power,
has not been precisely delimited, the court must inquire whether
it can be inferred from the provisions of the statute as a whole, for
it must at least be ancillary to the principal power. 101 Thus, the
rules of statutory interpretation play a major role in the field of
judicial reform or review of administrative action ."'
a) Want of Jurisdiction .

The courts ofjustice will annul all proceedingf, or actions taken
by an inferior court, public ofl ficer or administrative body who or
which acts with total absence of competence in any given matter
and so does not exercise any power conferred by the statute or
regulation on which such aciion is founded. The Quebec courts
have repeatedly sanctioned this principle. 107 For such purpose they
generally use certiorari and prohibition writs or the direct action
in nullity under article 33 of the Code of Civil'Procedure. 118
103
There may also exist a defect of jurisdiction ratione personae or loci.
See Rubinstein, Jurisdiction and Illegality (1965), pp. 208-211 . But examples of such defects are rarely found in Quebec administrative case law .
See La Citj de Montrial v . Benjamin News Company, ibid., at p. 381 ;

Montreal Newspaper Guild, local 111, American Newspaper Guild v . La
Commission des Relations Ouvridres, supra, footnote 69, at pp. 764-765,

per Tremblay J. dissenting .
104 Philip Cutler, loc. cit., supra, footnote~ 68, at p. 9.
101 Interpretation Act, R.S.Q., 1964, c. 1, s. 57, "The authority given to
do a thing shall carry with it all the powers necessary for that purpose".
106 Ibid., especially, ss. 40, 41, 48, 50, 51, 56, 57, 59. See also de Smith,
op. cit., footnote 4, pp. 58 et seq . . . .
107 See Fraternitj des Policiers de Granby v. Delany, supra, footnote 97,
at p. 369 where Cliche J. expressed himself as follows : "La Cour sup6rieure a le droit en exerçant sa propre juridiction, de juger ce qui est de la
juridiction de ces tribunaux de juridiction moindre et ce qui n'est pas de
la juridiction de ces tribunaux.-101 This recourse, which is quite peculiar to Quebec law, was not ex-
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It has been held that a conviction rendered by a magistrate for
an offence not provided for by the liquor law was rendered without
any jurisdiction ."' Sentences passed by justices of the peace who
had not previously been seized of the matter by an information,"'
or based on an information that did not charge any act declared
by law to be an offence,"' or that was incomplete in its nature,"'
have met the same fate before the courts . It has also been held that
the Recorder of the City of Verdun had no jurisdiction to try a
person forcibly brought before him without having been arrested,
detained and summoned to appear in a legal manner ;"' that the
Court of Sessions of the Peace was without jurisdiction to hear
and determine a charge under the Canada Election Act .114 and
finally that the Social Welfare Court had no jurisdiction to grant
the adoption of a child following the consent of his lawful parents,
pressly created by the legislature. It stems rather from the common law
of judicial review which existed and still exists in Quebec, despite the fact
that some of the principles of this common law have been codified in the
Code of Civil Procedure. See arts . 33 and 828 to 862. After the codification
at article 33 C.C.P. of the common law principle which requires that the
Superior Court has power of surveillance and control over persons, courts
and tribunals of inferior jurisdiction, the judges of the Superior Court have
felt justified in allowing under this article a direct recourse in nullity of the
acts or decisions of bodies or tribunals submitted to the power of surveillance and control of the Superior Court. Admission to this recourse was
also made easier by the fact that it was generally accompanied by a demand
for damages and that it constituted in effect the sole means of obtaining
damages.
Today this recourse has acquired considerable importance in Quebec
administrative law. This is true, of course, in matters which concern the
review of facts and decisions by the various domestic tribunals, administrative boards, and commissions ; it is also true in matters respecting municipal and school corporations . This recourse is the more useful in that its
application is not conditioned by the nature of the functions performed by
the body or tribunal whose acts or decisions are in this way being attacked .
Thus this recourse serves to annul acts or decisions of a purely administrative nature just as much as those of a judicial or quasi-judicial nature . It
has therefore a marked advantage over writs of certiorari and prohibition .
For a detailed study of historical origins of this recourse, see Gerald E.
Ledain, The Supervisory Jurisdiction in Quebec (1957), 35 Can. Bar Rev.
788, at pp . 796-798.
"I Berberi v. La Commission des Liqueurs de Quibec (1929), 47 Que.
Q.B . 84, at p. 99 .
110 Duval v. Hibert, supra, footnote 96 .
"I Ex p. Rouleau (1872), 4 R. L. 680, 23 R.J.R . Q, 145; e.r p. Woodhouse
(1852), 3 R. J.R .Q . 442.
"I Souaib v. Laforest (1925), 63 Que. S.C . 555. The complaint did not
bear mention of the place where the contempt has been committed. See
also Belisle V. Conimissaires du Havre de Montrial (1905), 6 Que. P.R . 63
ex p. Leonard, 6 L. C. R. 480.
111 Viau v. Cité de Verdun et Cour du Recorder de Verdun, [19511 Que.
K.B . 172 ; Richard v. Loranger, St . Cyr et le Ministre du Revenu de l'Infirieur (1916), 50 Que. S.C. 529.
114 Senecal v. Lesage, [19541 Que. S.C. 247; Sagala v. R., [1953] Que.
O.B . 672.
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such consent being expressly forbidden by the Adoption Act.-"
Similarly the courts have repeatedly held, with respect to certain
public officers, for example, that the Commissioner of Mines had
-no jurisdiction to decide an issue because he had not been empowered to cause his decision to be executed ;"' that the Registrar
-in Bankruptcy had no jurisdiction to declare a creditor absolute
-owner of real property belonging to the bankrupt without other
proof than an affidavit by the petitioner couched in general terms
-and in the absence of a certificate of search ;117 that the prothonotary had no jurisdiction to revise a bill of costs, the sole recourse
-being by way of revision before a judge."'
Similarly, as regards certain administrative bodies, the courts
have held, for example, that it is not within the powers of the
Labour Relations Board to pronounce upon the duration of a
labour agreement ;"' that owing to the automatic renewal of a
-collective agreement, a council of arbitration had no jurisdiction
to adjudicate upon proposed amendments to the agreement and
that a board of investigation and conciliation did not have jurisdiction to make an investigation because when the application was
-filed with it there was nothing to investigate and furthermore there
was at that time no employer-employee relationship, between the
applicant and the adverse party. The courts have also held that
the Transportation Board was without jurisdiction to regulate
transportation by taxi ; 122 and that the Public Service Board would
not be competent to interpret a contract (obiter) . 323 These are only
a few examples from the vast body of decisions where administrative acts have been declared ultra vires and null by the courts for
total want of jurisdiction on prerogative writs 6r by direct action
in nullity, with which the law reports of Quebec abound.
It should also be noted that any conviction rendered by an
iiiferior or administrative tribunal under an ultra vires and invalid
;121

121

~15 Anderson v. Debellefeuille, [1954] Que . Q .B . 531, at p . 533 . Adoption
Act, R .S .Q ., 1941, c . 324, s . 6, now R .S .Q ., 1964, c. 218, s~ 6 .
"I Diversified Mining v . Lafontaine, [1951] Que . K .B . 393 .
11 7 Boucher v . Benoit, [1961] Que . Q .B . 183 .
318 Laurin v. St . John Hospital, [1963] Que . P .R . 289 .
"I Union Nationale des Employiis de Vetement de Trols-.Rivii~res v . Cie
Tooke Bross Ltd., [1957] R .L. 439 .
12OBrique Citadelle Ltie v. Gagni, [19541 Que . S .C. 262 rev'ed by
(1955] Que. Q .B . 384.
121 The Montreal Street Railways Co . v. The Board of Conciliation and
Investigation (1913), 44 Que . S.C . 350 .
121
Murray Hill Limousine Co . Ltd. v. Diamond Taxicab Co ., supra,
footnote 88 .
113
Lavoie v . Tremblay, (19571 Que . Q .B. 100, at p . 103 .
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order in council,124 regulation 125 or provincial statute126, is held by
the courts to have been rendered without any jurisdiction and is
consequently quashed. It seems also to be established that, though
there is some conflict within both the cases and the legal literature
on this point,117 an inferior court has no jurisdiction to decide such
questions as the validity or constitutionality of a regulation or
statute on which the complaint is based .128

b) Declining Jurisdiction.
There are two principal ways in which an inferior or administrative tribunal or public authority can wrongly refuse to exercise
the jurisdiction conferred on it by law. First, it can refuse to hear
and determine a matter which the statute has empowered it to
decide . 129 It can also refuse to inquire into a matter and to allow

111 Woolivorth Co . Ltd. v. Court of Sessions of Peace, [1961] Que. S .C.
48 ; Pergens v. Court of Sessions of Peace, [1959] Que . S. C. 424 ; Westmount
Moving Co. Ltd. v . The Trucking Industry Parit.y Committee, [1953] Que .
S .C. 475 ; Procureur Général de la Province de Québec v . Dame Lazorovitch
(1940), 69 Que . K .B . 214 ; Rby v. Cour des Sessions de la Paix, [19551 Que .
S .C. 394, at p . 399 ; Dame Albina Saumure v . Building Material Joint Committee, [19431 Que . K .B . 246 .
111 The Recorder's Court of the City of Afontreal v . Laval Transport Inc . .
[1952] Que . K.B . 693 ; X v . La Salle et autres et le Collège des Médecins
et Chirurgiens de la Province de Québec, [1964] Que . P .R. 266 ; Lorain v .
Collège des Médecins Vétérinaires de la Province de Québec, [1953] Que .
Q .B . 146 ; Duhamel v. Laverty and City of Westmount, [19541 Que . S .C.
282 ; Kell v . Municipal Court of the City of St . Lambert, [1954] Que. S .C.
235 ; L'Heureux v . Ferland, [1960] Que . P.R . 13 ; Corporation Municipale
du Village de Flessisville v. Girouard, [19511 Que. S .C . 243 ; Canadiait
Marconi v . Cour des Sessions de la Paix, [1945] Que. K .B . 472 ; Highway
Paving Co . Ltd. v . The Court of the Sessions of Peace, [1963] R .L. 13,
per Challies J .
111 Sabourin v. Bédard et Duranleau, [l 949] Que . P . R. 100, R. v. Pulak
(1939), 72 C .C .C . 222 ; Dionne v . Municipal Court of the City of Montreal
(1956), 3 D.L .R. (2d) 727 (Que . S .C .).
127 See I . Lagarde, La constitutionalité d'une loi (1952), 12 R . du B .
401 ; G. Denis, Juridiction de la Cour des Sessions de la Paix relative à
l'inconstitutionalité d'une loi (1952), 12 R . du B . 313 ; Beaudoin, Les
aspects généraux du droit publie dans la province de Québec (1965),
pp . 114-118 .
128 Donne& v. Semple (1916), 49 Que . S .C . 127 ; La Cité de Montreal v .
Turgeon (1916), 49 Que . S .C . 34 ; Dame Vaillancourt v. City of Hull, [19491
Que . K .B. 680, at p . 684, per Barclay J . ; Asch v . Recorder's Court of the
City of Lachine, supra, footnote 72 .
111 St . Denis v. L'Honorable Juge Gérard Denis, etc . e t la Commission
des Ecoles Catholiques de Verdun, [1964] R.D .T. 343, at pp . 350, 351 ;
Seafarer's International Union of North America (Canadiait District) v .
Droeger, [1954] Que. Q.B . 792 ; Re Cumming, ex rel Invine v . Zentner
(1959-60), 31 C .R . 402, 125 C.C.C.259 rev'ing 31 C .R . 174 (Sask. C .A.) ;
See also R . v. Wisnoski (1957), 26 C .R. 392 (Man . Q.B .) ; also Thibault v .
Canada Labour Relations Board (1958), 12 D .L.R . (2d) 150 (Ont . H .C .),
at p . 158 where it has been held that such a mandatory order shall issue
directing the board to consider the application . See also Godin v. Collège
des Pharmaciens de la Province de Québec, [1953] Que. S . C . 467 where the
Superior Court declared that the writ of prohibition should have been
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the cross-examination of an important witness, 110 or yet refuse to
hear evidence on the pretext that it believes it is without jurisdiction to do so."' The courts then issue a writ of mandamus ordering
it to act and to decide the matter. 112
Moreover in a very recent case where an indictment was
quashed before plea and where no trial was held, the Supreme
Court of Canada issued an order of mandamus directing the County
Court judge to proceed with the trial."' Judson J. pointed out that
such a judge "could be compelled to give decision on the merits
and it was no answer to such an application to say that he had
exercised his jurisdiction in quashing the indictment". 114 A fortiori
when justices of the peace, seized of a complaint, have heard the
evidence and deferred their decision, they cannot declare that they
have no jurisdiction and refuse to pass judgment."' Here again the
courts will intervene in awarding a mandamus order.
Secondly, public bodies such as municipal or school corporations may refuse to perform a public duty peremptorily assigned
to them by law. A writ of mandamus has been granted to compel
school commissioners to provide a means of transportation for the
children in accordance with the imperative directions of the
statute."' Likewise it has also been held that they had a discretion,
not absolute but only relative, to perform or refrain from performing this duty imposed by the Act."'
As for "licensing bodies", such as municipal corporations for
example, the principle is well established that they cannot refuse
to issue a licence or permit to a person who meets all tUe condi
tions prescribed by law and a mandamus will then generally be
granted to force them to do so. 138 Similarly, a mandamus will be

directed by the petitioner to the individual examiners appointed by the
Council of the College to compel them to examine him for his licence in
pharmacy. See also Re Sudbury Mine and Smelter Wkrs' Union (1962),
32 D.L.R. (2d) 494 (Ont . H .C.) .
"I Re Toronto Newspaper Guild, Local 87, and the Globe Printing Co .
Ltd., supra, footnote 2 .
131 R . v ., Marsham, (189211 Q.B . 371, at p . 378 . See P. J. Millward, loc.
cit., footnote 4, at p . 383 .
182
See art . 844 (3) C.C.P.
"'Kipp v . Att .-Gen . for Canada, [1965] S .C .R. 57 .
"I Ibid., at p . 60 .
Lacerte v . Pipin et al . (1896), 10 Que. S .C. 542.
Longeval v. Commissaires d'Ecoles de Ste . Zinon, [1959] R.L. 245 ;
Fournier v. Sirols, [1949] Que. S .C . 157 .
1,'7 Brunet v. Commissaires d'Ecoles pour la Municipaliti de St .
Benoit, [1962] Que. S .C . 86.
138 Legault v. Town of Beaconsfield, [1960] Que . S .C . 523 ; Canadian
Petrofina Ltd. v. Citj de Montrial, [1959] Que. Q .B. 211 ; City of Outremont v. Protestant School Trustees, [19521 2 S .C .R. 506 aff'ing [19511
Que . K.B. 676 ; Bakie v . City of Montreal, supra, footnote 56 ; City of
Ottawa v. Boyd Builders Ltd., [1965) S .C .R. 408 .
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issued against a municipal corporation which refuses to approve a
subdivision plan which fulfils all the requirements stipulated by
law."' Conversely, it will not be possible for a public authority to
revoke or cancel a permit or a licence for the reason that its depository did not comply with a condition that he was not bound to
observe by law. 140 Similarly, a public authority cannot attach to its
action a condition which is not provided for by law without running the risk of being forced to act by way ofmandamus. "I
However, as has been pointed out by Professor de Smith"' and
approved by Puddicombe J. of the Superior Court in Montreal
Newspaper Guild (local 111) American Neivspaper Guild v. C.R.O.
et Gazette Printing Co. Ltd., 143 "a tribunal does not decline jurisdiction by making an erroneous decision on the merits of the case" .
This view was later approved by the Court of Appeal, and Pratte J.
clearly stated the reasons why a writ of mandamus could not be
issued :144
On sait que la juridiction, c'est le pouvoir de juger, et la compétence la
mesure de la juridiction . Refuser d'exercer sa juridiction, c'est donc
pour un tribunal refuser expressément ou implicitement d'entendre ou
de juger une affaire qui lui est soumise et qui est de sa compétence.
Mais ce n'est pas refuser d'exercer sa juridiction, pour le tribunal saisi
d'une affaire qui est de sa compétence, que de se tromper et de rendre
un mauvais jugement, à moins que l'erreur ne soit si grave qu'il en
résulte un déni de justice.
Finally, it should be noted that, though the Quebec courts do
not generally make use of the term "declining or refusal of jurisdiction" as do those of Canada and England, the practical result
is the same. 141
c) Waiver of Defect ofJurisdiction.
The consent of the parties cannot confer on an inferior or administrative tribunal a jurisdiction that it does not possess,146 for
139 Du Lac Development Inc. v . Ville de Boucherville, [1959] R .L . 484 .
140 See Lapointe v . Le Roi, [1924] 2 Que. K.B. 171 .
241 R . v . City of East Kildonan, exp . Towns et al. (1965), 50 D.L.R. (2d)
381 (Man. Q.B.); Board of Education of Etobicoke v . Highbury Developments Ltd., [1958] S.C.R. 196.
112 de Smith, op. cit., footnote 4, p. 80.
143 [19651 R.D.T. 303, at p. 308.
144 Supra, footnote 69, at p. 756. See, however, Tremblay J., dissenting,
at p. 765 .
145 See, however, the recent case of Montreal Newspaper Guild (local 111)
American Newspaper Guild v . C.R .O . et Gazette Printing Co . Ltd ., ibid.,

where these terms have been used.
116 Citj de Quibec v . Rioux, [1964] Que. Q.13 . 7; Nova Home Utilities
Ltd. v . Caron, [19571 Que. S.C. 241, at p. 243 . It would be different, however, in matters of territorial jurisdiction . See Roy v . Lachance (1940-41),
44 Que. P.R. 278.
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jurisdiction cannot spring from consent.147 Jurisdiction is a matter
of public order and when it is conferred expressly on a given person- or tribunal, no other person or tribunal can acquire it . 141 Thus
it has been held that the consent of an accused person to be tried
before a particular district magistrate and his plea of guilty did not
vest the magistrate with . a jurisdiction that he did not possess. 149
Similarly, the Quebec Court of Appeal has already decided that
lack of jurisdiction need not be pleaded."'
C) Power of an Administrative Authority to
Reverse or Amend Its Decisions.
It seems to be well established in Quebec administrative law that
an administrative tribunal or officer, not specifically empowered
by the constituent statute to revise or amend its or his own decisions, 161 cannot do so without acting in absence of any jurisdiction . 152 The leading case on this point, decided quite recently by
the Quebec Court of Appeal, is that of Munger v. City of Jonquiere . 153
This case concerned a council of arbitration, appointed under
the Act Respecting Municipal and School Corporations and their
Employees, 154 which remained in office after rendering its award
with power to hear any dispute arising as to its interpretation but
whose authority was limited by a clause in the agreement annexed
to the award and reading as follows :
Le Tribunal d'arbitrage n'aura pas juridiction pour rendre une décision
147 Canadian Copper Refiners Ltd. v. Labour Relations Board, supra,
footnote 98, at p . 307, per Choquette J. See also Rubinstein, op . cit., footnote 103, p . 195 .
148 MJthot v . Ideal Concrete Product
Ltd., [1964] Que . S.C . 106 ; Dori v.
Les Commissaires d'Ecoles pour la Municipalité de Montmagny, [1965]
R.D.T. 92, at p . 121 .
149 Senecal v . Lesage,
supra, footnote 114, at p . 248 ; Salaga v. R.,
supra, footnote 114 ; Richard v. Loranger, St. Cyr et le Ministre du Revenu
de l'Intirieur, supra, footnote 113 .
150 Kau v . Citj de Verdun et la Cour du Recorder, [1951) Que . K .B . 172 ;
See however, Cdtj v . Cours des Sessions de la Paix, [1948] Que. K.B . 133,
Privost v. De Monfigny (1893), 3 Que . S .C . 429, at p . 432, per Loranger J. ;
Transport Savard Ltie v . Siguin, 11965) R .D .T. 56, at pp . 59, 60 .
151 Quebec Medical Radiological Technicians . Act, R.S .Q., 1964, c . 251,
s . 11 ; Speech Therapist and Audiologist Act, R .S.Q ., 1964, c . 256, s . 17 .
In both Acts power is given to the board of the society to reconsider its
decisions upon petition presented within three months of the decision . See
also Labour Code, supra, footnote 12, s . 11. 7 ; see Desmarais v . C.R .O.,
[1965] Que . Q.B . 269 .
.
152 See G . Ganz, Estoppel and Res Judicata in Administrative Law,
[1965] Pub . L. 237 ; J. F. W . Weatberill, Res Judicata in an Administrative Tribunal, [1965] West, L. Rev . 113 .
153 [19621 Que . Q.B . 381, aff'd by [1964] S .C.R. 45 .
M Supra, footnote 92 .
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incompatible avec les dispositions de cette convention, ni pour changer,
modifier ou amender quelque partie que ce soit de cette convention .

The Court of Appeal held unanimously that, whereas the
council of arbitration had power to interpret its award and to
correct a mere clerical error, it had no power to revoke or amend
it . This is how Tremblay C.J. expressed his opinion:"'
Le pouvoir administratif ou quasi législatif conféré au conseil d'arbitrage par le législateur provincial est un pouvoir législatif délégué et
toute délégation de pouvoir doit être interprétée restrictivement. Par
sentence arbitrale, les parties acquièrent des droits et il faudrait une
disposition législative claire pour permettre de décider que le législateur
a donné au conseil d'arbitrage le pouvoir d'enlever par une sentence
postérieure ces droits acquis. Je ne trouve pas de telle disposition dans
le cas présent.

Rivard J. added :"'

Dès qu'une sentence arbitrale est prononcée, elle devient irrévocable
en ce sens que le tribunal d'arbitrage qui l'a rendue ne peut plus la
modifier . Il devient funetus officio .

In this case the Court of Appeal carefully reviewed all the
previously reported cases on the subject."' It based its decision
mainly on the one that it had already rendered in Payment v.
Acadimie de Musique de Quibec : 118
Where under the provisions of the Act for the Encouragement of Music
a competition is held for a scholarship and a verdict is rendered by a
special jury declaring one of the competitors the winner of the prize,
such jury is acting as a board of arbitrators ; the moment the verdict is
signed and ready for delivery, the jury becomes functus officio : a second
verdict rendered some time later, declaring that another competitor
had won the scholarship, is illegal,

Finally it should be noted that the same reasoning was adopted
by the Supreme Court of Canada in VIOU V. Superintendent of
Immigration."' The court held that an administrative authority,
in this instance a Minister, who had once exercised the power conferred on him by statute to review the decisions of the Immigration
Appeal Board"' "did not thereafter, have power to make a further
review"."' The Minister's decision was final and in the absence of
Supra, footnote 153, at pp. 390-391 .
156 Ibid., at p . 3 82 or p . 3 94 .
117 See Paper Machinery Ltd. v . J. B. Ross Engineering Corporations,
J1934] S.C .R . 186 ; Biggs v. Minister of National Revenue (1956), 1 D .L.R .
(2d) 238, at p. 240.
169 (1935), 59 Que . K .B . 121 rev'd by the Supreme Court of Canada,
(1936] S .C .R . 323, but on another point .
159 (1965] S .C.R . 232 . Thi s case is commented on by T . G . Heintzman
in (1966),4 Osgoode Hall L. J . , p . 281 . See especially at pp. 283-284.
160 Immigration Act, R .S .C ., 1952, c. 325, s . 31 (4) .
161 Supra, footnote 159, at p . 242, per Martland J .
115
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'Gany statutory authority given to him to adopt such a coUrse" 161
he could not revise or amend his own decision.
11 . Broad Doctrine : Rules Relating to the Exercise of Jurisdiction.

The unique use of the doctrine of ultra vires in the narrow sense
which has just been examined would have the practical effect of
considerably limiting the scope of review of the judicial arm over
the Administration's acts and decisions. This stems mainly from
the actual formulation of privative clauses in the statutes of Quebec
And also from the legislative provisions governing the issue of the
writs of prohibition and certiorari. In the light of specific cases,
the judges have therefore arrived at the point of enlarging the concept of jurisdiction, and consequently the doctrine of ultra vires,
to bring into its scope certain cases which normally would have
not fallen within it."' This enables them to declare as grounds for
attacking the jurisdiction of an administrative agent or tribunal,
and thus rendering it defective, not only the irregularities or defects
relating to its existence, but also many of those which may occur
in the course of its exercise .
As long as the doctrine of ultra vires is considered in this broad
sense, 114 the rules imposed by the statute, which confers on a public
authority its capacity to act, that is, its jurisdiction, can be classified
in three main categories. First, there are the rules respecting the
subject-matter of its act, second, those respecting the procedure of
its act, and third, those respecting the purposes and the motives of
its act . The courts will consider any irregularity respecting any of
those rules as an excess of jurisdiction which they can review on
the ground of ultra vires.
1) Rules Relating to the Subject-Matter of the Act.
The first set of rules which governs the exercise of jurisdiction
pertains to the subject-matter respecting which the agent may act..
112 Ibid.
11-1 As was pointed out by Gale J. in Toronto Newspaper Guild v . Globe
Printing Co ., supra, footnote 20, at p . 464 : " Upon a closer study, it becomes apparent that the phrase 'want of jurisdiction' is extremely flexible
and has been extended to include imperfections which ordinarily might
not be regarded as pertaining to jurisdiction at all." See also Rubinstein,
op . cit., footnote 103, p . 93 .
114 As Warrington J. pointed out in Short v. Poole Corp ., (1926] 1 Ch . 66,
at p. 91 : "The only case in which the court can interfere with an act of a .
public body which is, on the face of it, regular and within its powers, is
when it is proved to be in fact ultra vires, and the references in the judgments . . . to bad faith, corruption, alien and irrelevant motives, collateral
and indirect objects, and so forth, are merely intended, when properly
understood, as examples of matters which, if proved to exist, might establish the ultra vires character of the act in question" .
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We will examine in turn, first, some very obvious examples of excess of jurisdiction, second, the effect on jurisdiction of error of
law or of fact committed in its exercise, and third, the relationship
between jurisdiction and the evidence upon which an administrative act or decision relies .
A) Excess of Jurisdiction.

Every inferior or administrative officer or tribunal is the creature
ofa statute and so must rely, in acting, on some statutory authority.
It sometimes happens, however, that an administrative agent or
tribunal, with a given authority in a stated field, in the course of
action oversteps the limits so fixed and acts beyond its statutory
authority."' In such cases the Quebec courts do not hesitate to
declare ultra Wres the things done in excess of the prescribed
capacity or authority."'
They have held that inferior courts, such as municipal courts,
recorders, justices of the peace, magistrates or commissioners,
exceeded their jurisdiction in imposing penalties heavier167 or
lighter"' than the maximum or minimum provided by law, or
different from those provided by law,"' or in finding a person
guilty of an offence different from that charged ; 170 or in failing to
165 The E. B. Eddy Co . v . La Commission des Relations Ouvridres, supra,
footnote 69, at p . 554, per Choquette J .
116 Here, also, it is by
means of prohibition or certiorari writs or by
~he direct action in nullity under art. 33 C .C .P . that the courts most often
intervene . It should be noted, however, that prohibition writs, particularly
since the case of L'Alliance des Professeurs Catholiques de Montnial v . La
Commission des Relations Ouvrieres, supra, footnote 3, have been viewed
very favourably by the lawyers and judges in Quebec . It is deemed to be
safer and more flexible than certiorari because of certain procedural advantages, to wit : the existence of a right of appeal which is excluded in
matters of certiorari, and the rapid disappearance of procedural formalism
which enables one to have recourse to it in nearly all cases where certiorari
is available . See Vaillancourt v . City of Hull and A tt.-Gen . of Quebec, supra,
footnote 128 . However some judges recently showed strong resentment to
this line of development and adopted a much stricter view respecting prohibition . See Highway Paving Co . Ltd. v . Cour des Sessions de la Paix,
[1963] Que. Q .B. 295, at pp . 302-303, per Bissonnette J. ; Sanitary Refuse
Collectors Inc . v . Comiti Paritaire de l7ndustrie A Canzionage de I'lle de
Montrial, [19631 Que . Q.B . 361 ; Doric Textile Mills Ltd. v. La Commission
des Relotions Ouvri&es de Quibec, [1964] R .D .T. 377, at p . 382, per
Ouimet j .
11,7 Beinder v . Recorders' Court, [19431 Que . S .C. 95 ; Zimmerman v.
Burwash et at. (1906), 29 Que . S .C . 250 ; L'Entraide v. Beauchesne et al.
(1941-42), 46 Que. P.R . 308 .
118 lberville, Labelle et a[., v . Trottier (1896), 2 R . de Jur. 18 ; Dominion
Regina W. Stack et Raphael v . Bellemarre (1862), 11 R .J .R .Q . 490 .
"I Coursol v . St . Cyr (1912), 19 R . de Jur . 287 .
170 Ducharme v . Simard et Ville de Bagotteville, supra, footnote 70 ;
Rubinstein v . The Municipal Court of the City of Outremant, [19561 Que .
S .C . 229- Gallant v . Gagnon, 119521 Que . P .R . 391 .
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state the offence of which the accused was found guilty,'-71 or in
condemning the same person twice for the same offence.172 Similarly a prothonotary who had jurisdiction to issue a writ of coercive imprisonment was held to have exceeded it because he had
ordered payment of costs for which no provision was made in the
judgment ordering the imprisonment . 173
In the same way, the courts quite often held that certain administrative bodies in Quebec, notably the Labour Relations Board and
various councils of arbitration, exceeded their jurisdiction in the
course of their activities. The following is a summary of the principles on which they rely in deciding whether or not -these agencies
overstep the bounds of the sphere of activity allotted to them
by law.
The Labour Relations Board

The Board has competence or jurisdiction to determine if
the recognition asked for meets the requirements of the Act. Its
principal function is to grant recognition of trade unions within
the areas and conditions prescribed by the Act. It certainly does
not act in this manner when it does something that the Act does
not authorise, let alone something contrary to it. It cannot make
distinctions or exceptions that the Act does not make. These
principles were laid down by the Superior Court mainly in two
leading cases. In the first, Canadian Ing-ersoll-Rand Co. Ltd. v.
Labour Relations Board, 171 the court held that in eliminating certain
classes of employees from the total of all employees paid by the
hour, so as to be able to give the union a majority that it would not
otherwise have had, the Board exceeded its jurisdiction and powers
and overstepped the limits prescribed by law for its actions. In the
second case, John Murdock v. Commission des Relations OuvrWes,175
the same court held that the Labour Relations Board had exceeded
its jurisdiction in holding that Indian woodsmen were not employees within the meaning of the Act, when in fact the statute
made no exception respecting them. In both cases the court granted
a writ of prohibition against the Labour Relations Board.
171
Lamond v. Tremblay (1871), 22 R.J.R.Q. 74, 3 R.L. 450 ; Deguire,
J.O.112Lacroix et Fillede St. Pierre (1912),14 Que. P.R. 316 .
Mathieu .v. Wentworth, supra, footnote 1 .
171 Bisson v. Dame Labranche,
[19491 Que. K.D. 313 .
174 [19591 Que . S.C. 217 .
175 [1956] Que. S
.C. 30. See also Burlington Mills Hosiery Co. of Canada
v. La Commission des Relations Ouvrijres, supra, footnote 73, hut reversed
by [19641 S.C.R. 342 .
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Councils of .4rbitration
A council of arbitration must exercise its jurisdiction within the
limits prescribed by its constituent statute. In Fraterniti des Poficiers de Granby v. Delany,'" the Superior Court ruled that a council
of arbitration appointed under the Trade Disputes Act 177 had exceeded its jurisdiction in pronouncing on a number of points not
within the functions assigned to it by this statute. Quite recently
again, in Canadian British Ahnninium Co. Ltd. v. DufresneI 78 , the
same court reiterated practically the same principle though in a
somewhat different context. It decided that the chairman of a
council of arbitration constituted in accordance with the provisions
of a collective labour agreement had divested himself of all jurisdiction by, on the one hand, assuming the role of sole arbitrator
assisted by two assessors instead of that of chairman of a council
of arbitration as provided by the collective agreement, 171 and on
the other hand, going himself in search of evidence in the light of
which he afterwards decided the merits of the complaints submitted by the parties to the collective labour agreement."' In both
cases a certiorari was awarded to quash the decisions of the council
of arbitration.
Finally it should be noted that if a public corporation or an
,administrative body adopts a by-law or regulation containing provisions not authorised by its constituent Act, the courts will declare
such by-law or regulation null and ultra vires. Thus a by-law of the
City of Montreal which added offences not contemplated by the
Criminal Code was annulled and declared ultra i1res by the Superior Court."' Similarly, it was held by the Court of Appeal "that
the Labour Relations Board cannot, by by-law, validly lessen or
increase its jurisdiction which is established by the creating statute
setting out the power of the Board" ."' It is quite evident here again
that it will be much more difficult to assail, on the ground of excess
17'Supra, footnote 97.
1941, c. 169, now Labour Code, supra, footnote 12, s. 141.
173 Supra, footnote 90. See also Aluininum Co . of Canada Ltd. v. Le
Syndicat National des Eniployis de I'Aluininium d'Arvida Inc ., [1966] Que.
Q.B. 641.
M Supra, footnote 90, at p. 7.
180 Ibid., at p. 9.
181 Hurrel v . Ville de Montréal et Cour Municipale, supra, footnote 53;
Gagnon v. Dandurant et Gravel, [1958] Que. S.C. 680 (certiorari) ; Phaneuf
Y. Corporation du Village de St . Hugues, supra, footnote 54; Donohue v.
Corporation of Parish of St. Etienne de la Malbaie, supra, footnote 71,
(direct
action in nullity).
132
The E. B . Eddy Co . Ltd. v. La Commission des Relations OuvrMres,
supra, footnote 69, at p. 545, per Owen J. (Prohibition). See also R. v.
Ontario Labour Relations Board, ex p . Dunn (1963), 39 D.L.R. (2d) 346
fO.,nt. H.C.).
"I R.S .Q .,
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of jurisdiction and ultra vires, by-laws made under a power expressed in vague and more general terms than those adopted in
virtue of powers conferred in precise terms.
Only some very obvious examples of cases where a public
authority in acting oversteps the limits of the subject-matter over
which it was originally awardedjurisdiction have been given above.
A full discussion of the., question of excess ofjurisdiction has been
reserved for separate treatment in the following sub-paragraphs
and paragraphs, where we will examine in Particular the excess
i
of jurisdiction resulting from:
1 . Error of law or of fact committed in its exercise ;
2. Acts done and decisions made in total absence-of evidence;
3. Non-compliance with the principles of natural justice or
with other procedural rules imperatively imposed by law ;
4. Its exercise for improper purposes or from wrong motives .
Error of Law or ofFact within Jurisdiction .

The courts have no concern with the merits of administrativc,
decisions and it is n ot for them to declare whether those decisions.
are good or bad. 183 Errors of law or of fact committed by a tribunal
within the limits of its jurisdiction, that is, in its exercise, are not
subject to review by the courts ofjustice. 184
a) Error ofLaw.

This holds true in the case of error of law,'-"' except when such.
error appears on the face of the record, because in such an even-o
'I" Commission des Relations Ouvriares v. Vizina, supra, footnote 11-,

Dominic Supports and Forms Ltd. v. Comiti Conjoint des Mitiers de la Construction de Montrial, [19631 Que. Q.B. 470 ; Sigal v. City of Montrial,
supra, footnote 101 ; Deblois v. Morissette, [1953] Que. S.C. 251 ; La Commission des Ecoles Catholiques de Shawinigan v. Roy, supra, footnote 25,
at pp. 153, 156 ; Provencher v. Girard et Brouillette, supra, footnote 11 ;
Griffin Foundries Ltd. v. C.R.O. et le Syndicat des Mitallurgistes Inc. de
St. Hyacinthe, (19621 Que . P.R. 328, at p. 330, per Montpetit J.
114 R. v. Manitoba Labour Relations Board, ex p, Payfair Stores Ltd.
(1965), 51 D .L.R. (2d) 743 (Man. Q.B.); R. v. Sask. Labour Relations.
Board, ex p. Construction etc . Union (1966), 57 D.L.R. (2d) 163, at p. 1790
per Drisby J. (Sask. Q.B.).
116 As far as arbitration boards are concerned an important distinction
must be drawn between an error of law made in a sp~ciflc question of law:
which has been referred to the board and that made in a question of law~
which is only incidental to the question referred . In the former case the
error of law would not be reviewed by the courts because the decision of
the board might then be erroneous ; but in the latter case the error of law
would be reviewable if it appears on the face of the record . See Re Canadian Westinghouse Co. and United Electrical Radio and Machine Workers of
America Local 504, [1962] O.R. 120, at p. 126 ; Regina v. Bigelow et al., ex
p. Sefton (1965), 50 D.L.R. (2d) 38, at p. 40 (Ont. H.C.) l- Bakery and Confectionery Workers International Union of America, Local381 v. Mammy's
et al. (1966), 54 D.L.R. (2d) 90, at p. 93 (Nfld. S.C.).
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tuality, the courts, at least in England and in the common law
provinces of Canada, may grant certiorari to review the so given
decisions."' As to what constitutes the record, Denning L .J. in R.
v. Northumberland Compensation Appeal Tribunal, ex p . Shaw
said :"'
Following these cases, I think the record must contain at least the
document which initiates the proceedings, the pleadings, if any ; and
the adjudication ; but not the evidence, nor the reasons, unless the
tribunal chooses to incorporate them .

However, as Culliton J.A . pointed out in the Tay's Phinihing
case :"'
The allegation of error of law on the face of the record can only be
substantiated if the Board is bound not only to record its findings, but
also the evidence upon which the findings were based.

Yet, when an error of law which appears on the face of the record
is within jurisdiction of a body or officer whose action is protected
by a privative clause, there seems to be in Canada a certain conflict of opinion respecting the question of knowing if such a privative clause excludes the possibility that certiorari for error of law
or the face of the record be awarded by the courts ofjustice."'
In Quebec, however, error of law on the face of the record
would appear to have been excluded by the terms of article 1293

186 This ground of review has been revived by the famous case of R . v .
lVorthumberland Compensation Appeal Tribunal, ex p . Shaw, (1951] 1 K .B .
711 aff'd by [19521 1 All E .R . 122. This case has been followed in the common law provinces of Canada . See Re Shipping Federation of British Columbia (1962), 33 D .L.R . (2d) 157 (B .C.S .C .) ; Ontario Labour Relations
Board, Bradley el al. v . Canadian General Electric Co . Ltd. (1957), 8
D .L .R . (2d) 65 (Ont. C .A .) ; Marshall Wells Co . Ltd. v . Retail Wholesale
and Department Store Union, Local 454 (1955), 4 D .L.R . (2d) 591, aff'd
by (1956), 2 D .L.R . (2d) 569 (S .C .C .) ; Faubert and Watts v . Temagand
!on No . 43
) 711 (Ont .
humberlond
e BurlingOuvrieres,
ternational
ry Workers
0
men a,
ohibition is
co cerned the Su reme Court of Canada has already held that this writ
could not be issue for error of law on the face of the record . See R . v .
Seguin 0921), 59 D .L.R . 534 (S .C .C .) .
187
IN , at p . 131 .
193 R . v. Labour Relations Board of Saskatchewan, ex p . Tag's Plumbing
and Heating Ltd. (1962), 34 D .L.R . (2d) 128 (Sask . C .A .) ; See also J . F .
W . Weatherill, loc. cit., footnote 63, at pp . 70-71 .
1-9 Compare : R. v. Labour Relations Board of Saskatchewan, ex p .
Tag's Plumbing and Heating Ltd., ibid. ; R. v . Saskatchewan Labour Relations Board, ex p. Diehl (1964), 41 D .L.R . (2d) 79 (Sask . Q .'B .) with R . v .
Canada Labour Relations Board, ex p. Federal Electric Corporation (19 64),
44 D .L.R . (2d) 440 (Man. Q.C .) .
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of the former Code of Civil Procedure which listed the grounds for
certiorari against inferior courts ."' This is the reason why this
criterion of review is as yet , practically unknown to the Quebec
courts . In fact we have only been able to find one decision where
a judge clearly implied that it might be used. In Sicotte Transport
Ltd. v. Cour des Sessions de la Paix, Duranleau J. expressed himself as follows : 191
S'il s'agit simplement d'une fausse interprétation du droit, il n'y aurait
pas lieu à certiorari à moins que cette fausse interprétation ne soit tellement claire qu'elle apparaisse à la face même des procédures .

Moreover, it is. only in the documents shown in the case including
those filed by the petitioner that the courts would seek to know
whether or not they may grant certiorari.112
It is to be expected, however, that this powerful means of review
will be much more extensively employed in Quebec before very
long. This is especially true since article 846 of the new Code of
Civil Procedure, which replaces article 1293 of the former Code,'-93
provides in addition to the existing grounds for certiorari a new
one under which it might be easier for the litigants to plead error
of law on the face of the record . 194
b) Error ofFact.

An error of fact committed by an administrative authority or
tribunal within the limits of its jurisdiction is not subject to review
by the courts of justice, whether it springs from insufficient know-

190 Art . 1293 : "The remedy lies, nevertheless, only in the following
cases :
1. When there is a want or excess ofjurisdiction ;
la. When the decision of a court entails grave injustice amounting to
fraud ;
2. When the regulations upon which a complaint is brought, or the
judgment rendered, are null or of no effect;
3. When the proceedings contain gross irregularities and there is
reason to believe thatjustice has not been or will not be done."
See Wingender v . Paquin and the Corporation of the Parish of St . Eustache, [19561 Que. S.C. 9. There seems to be no reason, however, why the
error of law on the face of the record should not have been a ground of
review with the "common law writs" under art . 1307.
191 [1964] Que. S.C. 382, at p. 385 . See the cases cited there, especially,
Simard v. Boivin, [19491 Que. S.C. 151.
192

Mercier v . La Commission des Lique urs de la Province de Québec

(1922), 25 Que. P.R. 104 .
113 As previously noted, in the new Code of Civil Procedure the recourses by writs of prohibition and certiorari are consolidated into one which
is called "Remedies against proceedings or judgments of courts subject to
the superintendent and reforming power of the Superior Court" .
I"' Art. 846 (4) : "When there has been a violation of the law or an abuse
of authority amounting to fraud and of such nature as to cause a flagrant
injustice".
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ledge or from erroneous appreciation or interpretation, 195 except
perhaps when the interpretation has been manifestly fraudulent . 191
It happens, however, that litigants, feigning ignorance of this principle, attempt to persuade the courts to hold that certain errors of
interpretation committed by an inferior or administrative tribunal
in the exercise of its jurisdiction go to its jurisdiction ."' The usual
argument is that the tribunal erred in interpreting the facts alleged
in the complaint and that therefore it was without jurisdiction to
deal with the matter. This reasoning is fallacious, for jurisdiction
is not the capacity to decide a particular case but rather the capacity to decide a certain kind of case. The facts of a particular
case have nothing to do with the jurisdiction of a tribunal ."s The
Quebec Superior Court recently summed up this principle as
follows : 191
La juridiction d'un juge ne lui est pas conférée suivant qu'un détail
d'une loi s'applique ou ne s'applique pas à un individu accusé qui
généralement est assujetti à cette loi ; elle lui est accordée par la loi
pour entendre certaines catégories de causes .

The proper test then is simply this : would the tribunal have jurisdiction ifthe facts alleged in the complaint were true? If the answer
is in the affirmative, it has jurisdiction, for its jurisdiction cannot
depend on the truth or falsity of the facts proved before it.211
Finally, it is clear that the courts cannot re-examine the facts
when there is evidence supporting the decision of a public authority,201 nor can they weigh the sufficiency of this evidence for that
would be tantamount to an appeal One may wonder, however,
what happens when there is no evidence at all to support the act or
.202

"I Donatefli Shoes Ltd. v . Labour Relations Board, [1964] Que. S .C. 193,
at p . 197, per Brossard J. ; Canadian Ingersoll-Rand v . La Commission des
Relations Ouvriares, supra, footnote 174, at p . 230 ; Roach v. City of Montreal, [19481 Que . K.B . 657 ; Lavoie v . Distillers Corp . Ltd., (1965] R .D .T.
229 .
"I Canadian
Copper Refiners Ltd. v . Labour Relations Board, supra,
footnote 98 .
197 Lesage v . Ville de Montreal (1912), 13 Que. P.R . 402, at p. 406.
"s Except of course those facts the existence of which is considered by
the legislature as a condition precedent to the jurisdiction of a tribunal .
11-4 Blaquijre v . Cour des Sessions de la Paix, supra, footnote 77, at p . 125 .
200 Sigal v . City of Montreal, supra, footnote 66, at p . 474, per Lamont
J . ; Wingender v. Paquin and the Corporation of the Parish of St. Eustache,
supra, footnote 190, at p . 13 .
201 Sicotte Transport v . La Cour des Sessions de la Paix, supra,
footnote
191, at p . 386, per Duranleau J. See the cases cited there at footnote 7 . See
also Herrington v . City of Hamilton, [19641 S .C.R . 274, at p. 275 .
202 Bélanger v. Paquette, la Cotir du Recorder de la Cité de Montréal,
[19521 Que. S .C . 6, at p. 7. See also Rigina v. Family Court of Vancouver,
ex p. Walker (1964),41 D .L.R . (2d) 325 (B.C.S .C .) ; R. v. Manitoba Labour
Relations Board, ex p . Payfair Stores Ltd., supra, footnote 184.
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decision of such a public authority? This is what must now be
determined .
c) Absence ofEvidence.

The "non evidence" rule' 01 whereby the courts, although they
cannot review the weight of the evidence made before an inferior
or administrative tribunal, may however determine whether there
is any evidence on which such a tribunal might base its decision,
is being fairly regularly applied in Quebec administrative law. In
fact, the courts have repeatedly affirmed that a decision rendered
on a particular point by an inferior or administrative tribunal
without any evidence "from which it could be honestly and reasonably reached",2111 constitutes an excess ofiurisdiction which they are
competent to review. In Brisson v. Simard et Citj de Montrial,
Pr6vost J. of the Quebec Superior Court pronounced upon the
point in unambiguous terms : 101Un tribunal prononçant une condamnation malgré l'absence totale de
preuve contre un prévenu, excède sa juridiction.

Some years previously, in Roach v. Trepanier, the same court
had effectively decided the point in the same sense :2111

A judgment of a recorder of the city should be set aside on writ of
certiorari if the petitioner, an alleged minister of Jehovah's Witnesses,
was convicted of the offence created by said by-law, in distributing
circulars in the absence of proof that he was engaged in or was carrying
on business.

Finally and quite recently, Rivard J. of the Quebec Court of
Appeal, in Highway Paving Co. Ltd. v. Cour des Sessions de la
PaiX,207 expressed the opinion that a decision rendered by a court
in the total absence of any proof was equivalent to an excess of
jurisdiction . 211 This opinion was echoed by Duranleau J. in Sicotte
Transport Ltd. v. Cour des Sessions de la Paix in very explicit
terms :209
211 See Griffith and Street, op. cit ., footnote 5, p. 235.
201 Richestone Bakeries Inc . v. Labour Relations Board, [1963] Que. S.C.
648, at p. 657, per Smith J., aff'd by [1963] Que. Q.B. 568.
205 [19601 Que. S.C. 451 at p. 452.
201 [1952] Que. S.C. 338 : at p. 342.
107 Supra, footnote 166, at p. 299 .
201 In the first instance, Challies J. of the Quebec Superior Court had
expressed himself quite similarly on this point : "It may be that the total
absence of evidence would be the equivalent to an excess of jurisdiction".
See supra, footnote 125.
209 Supra, footnote 191, at p. 385 . See also Ville de Coaticook v . Cripeau,
[1958] Que. P.R. 294 ; Marchand v . Turgeon (1896), 2 R. de Jur. 26; ex p .
Ledoux (1858), 6 R.J.R .Q. 236 .
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S'il y avait absence complète de preuve, ceci, dans l'opinion du tribunal,
constituerait un excès de juridiction et il y aurait lieu à certiorari.

It must be emphasized that, contrary to the situation which
prevails in England"' and in the common law provinces of Canadell, in none of these cases did the Quebec judges, although re
viewing by certiorari the decisions not supported by any evidence,
explicitly say that total absence of evidence amounted to an error
of law on the face of the record .112 However, it would appear that
in fact, as far as the practical results are concerned, the situation is
quite similar. Finally, it should be noted that a decision rendered
on jurisdictional fact by an inferior or administrative tribunal in
the total absence of evidence, that is, despite facts admitted and
proved to the contrary, may be reviewed by the courts .213
The distinction between questions of law and questions of fact
has not been explicitly dealt with as yet in this article. As far as the
scope of judicial review is concerned this distinction does not
present in Quebec administrative law the same practical interest
as in American214 or even in English administrative law.215 Similarly, however, to what has happened in England since 1950,111
one could gather that this distinction is likely to gain some importance in Quebec within the next few years.
Such a presumption mainly stems from two specific factors.
First, a legislative tendency, the effect of which is to grant to a
higher court a statutory right of appeal from orders and decisions
of administrative boards or tribunals on questions of law, can be
discerned in Quebec statutes. The Quebec Water Board Act, 1964'217
constitutes one of the most striking examples of the existence of
210 See de Smith, op . cit ., footnote 4, p . 88 ; See also R . v . Birmingham
Coinpensation Appeal Tribunal, ex p . Road Haulage Executive, [195212 All
All
E .R . 100 n (Q .B .) ; Bean v . Doncaster Amalgamated Collieries, [19441 2
E .R . 279, at p . 283, per Lord Du Parcq (C .A .) . However an affidavit to
prove that a decision is totally unsupported by evidence is not admissible .
It must appear on the face of the record . See Davies v . Price, [1958] 1
W.L.R . 434 (C.A .). But see R . v . Nat . Bell Liquors Ltd., supra, footnote 24 .
211 Children's Aid Society of the Catholic Archdiocese of Vancouver v .
Salmon Arm, [1941] 1 D .L.R . 532, at p . 535 (B .C .C .A .) ; In re Labour Relations Board (Nova Scotia) International Union o.f Operating Engineers,
Local No . 721 v. Municipal Spraying and Contracting Ltd . (1955), 1 D .L.R .
(2d) 353 (N .S .S .C .).
212 The contrary would have been very surprising given the fact that
certiorari for error of law on the face of the record hardly exists as yet in
Quebec administrative law as a ground for reviewing administrative acts
and decisions .
213
Segal v . City Qf Montreal, supra, footnote 66, at p. 473, per Lamont J .
114 See Jaffe, Judicial Review : Constitutional and Jurisdictional Facts
(1957), 70 Harv . L . Rev . 953 . Se e also by the same author, Judicial Review :
Question of Law (1955), 69 Harv. L . Rev. 239 .
2 15 de Smith, op . cit ., footnote 4, p . 83 .
217 R.S .Q_ 1964, c . 183, s . 12 .
2 19 Ibid.
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this tendency . According to section 12 of this Act "an appeal lies
to the Court of Queen's Bench from any order of the board on a
point of law only". A quite similar provision may be found also
in the Quebec Municipal Commission Act, 218 the Transportation
Board Act,21" and the Public Service Board Act. 221 Secondly, it is
to be expected that certiorari for error of law on the face of the
record will be, before very long, much more extensively resorted
to in Quebec as a regular means ofreview of administrative action .
Often enough, the task of distinguishing a question of law
from one of fact presents no serious difficulty. A question of fact
usually relates to the very existence of a certain fact and has
already been defined as "an assertion that a phenomenon has
happened or is or will be happening independent of or anterior to
any assertion to its legal effect" .221 A question of law, however, is
the inference made from those facts by a tribunal, an inference
which is based on its knowledge of legal principles . But the point
where an inference drawn from facts becomes an inference of law
is not always easy to determine. There are some border line cases
where it is very difficult to say whether the question is one of law
or one of fact . Thus one can always wonder by which miraculous
reasoning the total absence of evidence for supporting an administrative decision has and is still often considered in English 222 as
well as in Canadian administrative law, 223 as constituting an error
of law which can therefore be reviewed by certiorari if it appears
on the face of the record .
2) Rules Relating to the Procedure of the Act.

The exercise of jurisdiction is governed by a second set of rules
which respects the procedure of administrative acts and which
implies the possibility of another whole set of irregularities susceptible of being classified by the courts as excess of jurisdiction .
For example, a statute often instructs the administrative agent to
2111 R.S.Q., 1941, c. 207, as am. by an Act Respecting the Quebec

Municipal Commission, S.Q ., 1962, c. 46, s. 4, now R .S.Q., 1964, c. 170,
s. 22(3) .
219
R.S.Q., 1964, c. 229, s. 48 .
110 R.S.Q., 1964, c. 229, s. 44 .
221
Louis L. Jaffe, Judicial Review : Question of Law, loc . cit ., footnote
214222
.
, atR.p.v 241
. Birmingham Compensation Appeal Tribunal, ex p . Road Haulage
Executive, supra, footnote 210 . See also Davies v. Price, supra, footnote
210, at pp. 441-442, per Parker L.J.
211 Children's Aid Society of the Catholic Archdiocese of Vancouver V.
Salmon Arm, supra, footnote 211, per O'Halloram J. ; In re Labour Relations Board (Nova Scotia) International Union of Operating Engineers,
Local No . 721 v . Municipal Spraying and Contracting Ltd., supra, foot-

note 211 .
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whom it delegates powers as to how he must proceed in performing
his functions. It generally lays down the procedure to be followed
in the exercise of his powers, sometimes going as far as to prescribe
the time and place where the agent may act .224
For the sake of the clarity and comprehension of the present
exposi, the irregularities resulting from violation of fundamental
principles of law and justice, that is, of rules of natural justice. and
those which result from breach or omission of any other rule of
procedure will be dealt with separately .
A) Violation of Fundamental Principles of Law and Justice.
The courts usually consider that violation of the fundamental
principles of law and justice, that is, of the rules of natural justice,
justifies an attack on the jurisdiction of an administrative officer
or body acting judicially and thereby render his or its acts and
decisions ultra vires. As Choquette J. said in Quebec Labour Relations Board v. Pascal Hardware Co. Ltd :225
Tout en ayant la compétence de juger une matière, il peut arriver qu'un
tribunal perde ou excède sa juridiction au cours des procédures, en
n'observant pas les conditions requises pour l'exercice de cette juridiction . C'est ainsi que la doctrine et la jurisprudence tiennent pour excès
de juridiction la violation d'un principe fondamental de la justice
naturelle . On considère que tout ce qui touche à J'essence de la justice
touche à la juridiction elle-même .

However, before examining the weight and scope in Quebec administrative law of the violation of the basic principles of natural
justice as a criterion of judical. review of administrative action, it
is well to give some idea of the nature ofthis concept.
"The Concept of Natural Justice"
The concept of natural justice, described by the Privy Council
as consisting of "elementary and essential principles of fairness",226

221 See Aft .-Gen . for Canada v. Hirsch (1960), 24 D .LR . (2d) 93 (Ont .
C .A .) ; Richestone Bakeries v . Labour Relations Board, supra, footnote 204 .
225
[19651 Que . Q .B . 791, at p . 793 . See also Alfred Lambert Inc. v.
C.R.O . et le Syndicat des Emplayis de Commerce en Gros de Montreal,
supra, footnote 67 (audi alteram partem) ; Montreal Neu ,spaper Guild,
Local 111, American Neuspaper Guild v . La Commission des Relations
Ouvriares, supra, footnote 69 ; Bakery and Confectionery Workers International Union of America, Local 468, et al. v . While Lunch Ltd. et . al.,
[19661 S .C .R . 282, at pp . 295-296, per Hall J . ; R . v . Canadian Labour
.Relations Board, ex . p. Brewster Transport Co. Ltd. (1966), 58 D.L .R. (2d)
609, at p. 615 (Alta S .C .) . See, however, Cosmo-Kismet Ltd. v. The Labour
Relations Board of Quebec, [1963] R .D .T. 366, at p . 370, per Ouimet J. ;
Langlols v . Livesque, [1951] K .B . 669, at p . 672 (Bias).
"I' Universit .1 , of Ceylon v . Fernando, [1960] 1 All E .R . 631, at p . 639
(P .C.).
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is closely linked with the idea of democracy. Despite . the many
appellations applied to it' 17 and the various meanings attributed
to it through the ages,228 one thing remains constant. It is by its
very nature a barrier against dictatorial power and therefore has
been and still is an attribute of every civilized community that
aspires to preserve democratic freedom. It is certainly not easy to
define, for the purposes of judicial review of administrative action,
the precise extent of this concept. Indeed, it has been described as
one "sadly lacking in precision" 220 and "not easy to define"' 231 and
according to Smith J. ofthe Manitoba Court of Queen's Bench : 231
The concept of natural justice expresses the close relationship between
moral principles and the common law. . . . Again, the content and
boundaries of a body of rules falling within the concept of natural
justice are most uncertain, and at this stage of our legal development
would probably be beyond the ability of man to expound acceptably .

Nevertheless, it can be affirmed that this concept contains two
universally accepted principles of law : first, that no one shall be
condemned or deprived of his rights without first being heard
shall
(audi alteram partem) and second, that no one
be judge in
his own case (nemojudex in sua causa) .232
In this rather precise sense, the concept was given a measure of
legal protection in England by the Magna Carta. In the United
States, by the famous "due process of law" clause, 213 it acquired a
truly constitutional character. In Canada, it is enshrined in the
Canadian Bill of Rights .234 In Quebec however, notwithstanding
that the Canadian Bill of Rights applies only to federal legislation,
the concept of natural justice has not been protected by any similar
provincial law of general application .235 It is true that certain particular statutes contain provisions designed to enforce respect for
the rules of natural justice. The new Labour Code affords a striking
221 See de Smith, op . cit ., footnote 4, p . 102,
228 It has already been thought of as being tantamount to the law of
nature ; see the Year Books, 1469 Y .B ., 9 Edw . 4, Trin . pl. 9 ; or a principle
of moral or of divine justice . See Coke, Institutes, iii, 3 5 .
229 R . v. Local Government Board, ex p. Arlidge, [1914] 1 K.B . 160, at
p . 199, per Hamilton L.J .
230 Hotel and Restaurant Employees International Union, local'No . 28 v.
Labour Relations Board, [1954] 1 D.L.R . 772, at p . 780, per Clyne J .
(B .C.S .C.),
211 Klymchuk v . Cowan (1964), 45 D .L .R. (2d) 587, at P . 597.
232 As was pointed out by Casey J . in the case of Gagnon v. Le Barreau
de Montrial, (1959] Que . Q.B . 92, at p . 104 : "Both principles form part of
the substratum of our legal system ."
233 See the American Constitution, Fifth and Fourteenth Amendments.
234S C., 1960, c . 44, s . 2 .
236 Such
a general law does exist, however, in the provinces of Ontario
and Saskatchewan. See An Act to Establish the Ontario Code of Human
Rights and to Provide for its Administration, S.O ., 1961-62, c. 93 ; An
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example in the provisions respecting the Labour Relations Board."'
But there is no general law requiring agents of the executive power,
that is, all officers, public corporations and other administrative
agencies, to respect the elementary principles of natural justice in
their dealings with the citizens of Quebec.
The present situation in Quebec was admirably described quite
recently by Brossard J. of the Superior Court in these words :237
En matière de lois fédérales, le législateur fédéral a, par sa loi sur la
Déclaration Canadienne des Droits, imposé l'observance de la règle,
[audi alterain partem] même à l'encontre des dispositions en sens contraire dans toute loi fédérale qu'une cour, un tribunal ou une commission est appelé à appliquer. Mais aucune telle loi n'a été adoptée et
mise en vigueur en cette province [Quebec] quand à la législation
provinciale et la règle [aud! alteram partein] ne doit continuer à être
appliquée que dans la mesure où elle n'entre pas en conflit avec la loi
provinciale que le tribunal est chargé d'appliquer ; cette règle ne peut
supplanter les dispositions précises d'une loi provinciale, ni venir en
conflit avec celles-ci .

Consequently, whenever the Quebec courts wish to determine
if an administrative authority has violated either one of these rules
of natural justice in the exercise of its authority, they turn to the
principles adopted in such matters by the common law courts of
England and Canada . For example, in Guay v. Lafleur,"' the
plaintiff-respondent sought recognition of his right to be represented by attorney and to be present in person at the sittings of a
board of inquiry appointed under the federal Income Tax Act239
to investigate his financial affairs. Hyde 1,140 of the Quebec Court
of Appeal, after holding that the Canadian Bill of Rights did not
apply, continued
:241

Plaintiff's right, if he is to succeed, must be found in the application of
the fundamental principles of justice recognised in Canada, sometimes
referred to as "British Justice", sometimes as "natural justice", "essential justice", or perhaps in what seems to be the more modern
phrase, "the rule of law" .
Act to Protect Certain Civil Rights (Bill of Rights Act), S .S ., 1947, c . 35
now R .S.S ., 1953, c. 345 .
236 Supra, footnote 12, ss . 64, 76, 109, 113, 118 . See also Quebec Liquor
Board Act, R .S .Q ., 1964, c . 44, ss . 51, 52, 53, 56, 64.
237 Donatell! Shoes Ltd. v . Labour Relations Board, supra, footnote 195,
at p . 202.
238 [1963] Que . Q.B . 623 rev'd by [1965] S .C .R. 12, (1965), 47 D .L .R.
(2d) 226. See comment by R . Hurtubise (1964-65), 67 R . du N . 466 .
219 R.S .C., 1952, c. 148, s . 126 (4) (8) .
210 In the present case, Hyde J. was dissenting . According to him the
right claimed by the plaintiff could not be founded on fundamental principles of natural justice.
241 Supra, footnote 238, at p . 643 .
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Finally it is to be noted that regular use by the judges of the
concept of natural justice as a principle in reviewing the legality
of administrative decisions is a fairly recent innovation in Quebec .
True, the expression "6quit6 naturelle" formerly used by some
Quebec judges had reference to the idea of natural justice as understood in England and the common law provinces of Canada ;241 but
it is only since the last war, in the wake of the setting up by the
provincial government of a swarm of administrative commissions,
boards and tribunals to implement its policies, that violation of the
rules of natural justice has really come to the fore in Quebec as a
criterion of judicial review of the legality of administrative acts
and decisions.
Furthermore, the mere fact that an officer, a board or a commission is carrying out an administrative function does not automatically exempt it from observing the rules of natural justice. If
at a certain moment it must act judicially, then, it is bound to act
fairly and impartially . 243 Moreover, it seems that the principles of
natural justice could be imposed on an administrative authority
by means of an application for mandamus . Though the courts state
that they are unable to compel the exercise of a discretion in a
particular way, 244 they are able to do so indireCtlY . 245 They could
by this means order an officer or body to exercise his or its discretion in a judicial spirit and in accordance with the fundamental
principles of natural justice."'
a) The Right to Be Heard.

It is a fundamental principle of law that "no one is to be con-

2' 2 Home Insurance Company of New York v . Capuano (1926), 41 Quo.
K .B. 85 ; Richelieu and Ontario Navigation v . Commercial Union Assurance
Co . Ltd. (1894), 3 Que. Q .B . 410, at p . 419 . In Cité de Québec v . Syndicat
Professionnel des Fonctionnaires Municipaux de Québec Inc., [1957] R.L.
385, it has been held that the terms - 6quit6 et bonne conscience" contained
in s . 24 of the Quebec Trade Disputes Act, supra, footnote 177, always implied the idea of natural justice. See also H . Binet, L'6quith et la bonne
conscience des conseils d'arbitrage (1950), 10 R . du B. 314 ; M . L . Beaulieu, Législation du travail (1948), 8 R . du B . 53, at pp . 59-62.
243 Re Imperial Tobacco, (1939] 3 D .L.R . 750, at pp. 756,757 (Ont . S.C .) ;
O'Connon v. Waldron, [1935] A.C. 76 (P .C .) ; Royal Aquarium and Summer
and Winter Garden Society Ltd. v. Parkinson, [1892] 1 Q .13 . 431 ; Guay v.
Lafleur, supra, footnote 238 .
214 As pointed out by McDougall J ., in Goldberg v. City of Montreal et
al., (1942), 48 R . de Jur . 309 : "Mandamus is not available to compel a
functionary to act in a given sense ; it is only when he has not acted in an
appropriate case that he may be ordered to do so, but not in one sense or
another". See also Poizier v . Ward, [1947] 4 D .L.R. 316 (Man . C.A.) .
215 See do Smith, op . cit ., footnote 4, p . 205 . See also R . v . Bishop of
Sarum, ex p . Kent (1915), 85 L .J.K.B . 544 ; R . ex rel Dumont v . Com'r of
Provincial Police, [194014 D .L .R. 721, aff'd by [19411 S .C .R. 317 .
, 246 R. ex rel Lee v. Workmen's Compensation Board, [1942] 2 D .L.R.
665, at p. 677 .
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demned, punished or deprived of his property in any judicial proceedings unless he has had an opportunity of being heard" .247 This
principle has been unequivocally accepted in Quebec, at least in so
far as the courts of justice stricto sensu are concerned, in article 5
of the Code of Civil Procedure which reads as follows :

No judicial demand can be adjudicated upon unless the party against
whom it is made has been heard or duly summoned .

Nevertheless it has been seen that there is no general law in
Quebec which compels the officers or bodies of the Administration,
whether centralized or decentralized, to apply this principle ; and
that is so, even when they exercise judicial or quasi-judicial functions. The courts must fall back on the general principles established by the common law courts . They must also examine carefully the statute from which the administrative agency in question
derives its powers, for the case may present any of three different
situations .
First, the statute may expressly provide for notice to the parties
and for the holding of a hearing,241 in which case, failure by the
administrative agent to comply with these conditions will gener
ally nullify his decision.249 However, in the recent case of Doric
Textile Mills Limited v. La Commission des Relations OuvriJres '210

the Court of Appeal of Quebec, notwithstanding the very clear
text of the law in section 41b of the Labour Relations Act211 requiring the Board to give notice to the parties and permit them to
be heard before rendering its decision on the cancellation or revision for cause of a previous decision, held such notice and hearing
to be unnecessary in the present case, on the ground that no real
prejudice resulted. This decision is rather surprising, for as pointed
out by Casey J. dissenting, "section 41b is mandatory with the
result that, however useless the hearing might have been, it should
have been allowed" .252 This reasoning should be followed in every
case where the Labour Relations Board cancels or revises a previous
decision or order.
The matter is quite different however when the Labour Rela217
Broom, A Selection of Legal Maxims (9th ed ., 1937), p. 78 .
248
Quebec Liquor Board Act, supra, footnote 236, ss . 51, 52, 53, 56,
64 ; Labour Code, supra, footnote 12, ss . 118, 132 .
211 La Corporation
de la Ville de Beauharnois v. The Liverpool and
London Globe Insurance Co. Ltd. (1906), 15 Que . K.B . 235 ; Giroux v .
Maheux, U 9471 Que . K .B . 163 ; Association Internationale des Doibardeurs,
Local 375, v . Leli6vre, [1966] Que . Q.B . 155 .
M Supra, footnote 66 .
"I Supra, footnote 87, now Labour Code, supra, footnote 12, s . 118 .
262
Supra, footnote 66, at p . 177. See the remarks of Hyde J., also
dissenting .
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tions Board, following such a petition in revision, decides neither
to cancel nor to revise a previous decision or order. It is well established then that no hearing is necessary, for as Brossard J. pointed
out in Slax Inc . v. La C.R .O. et Amalgamated Clothing Workers of
America, 113
Uobligation imposée à la Commission par l'art . 41b de permettre aux
parties de se faire entendre et de leur donner à cette fin avis d'au moins
cinq jours de la date et du lieu où elles pourront être entendues avant
de rendre une décision sur la révocation ou la révision d'une décision
antérieure n'affecte que le droit de la Commission de réviser ou de
révoquer telle décision antérieure et n'affecte pas son droit de refuser
de la révoquer ou de la reviser .

Second, the statute may give the agent power to do certain
things or to make certain orders without mentioning the obligation
to notify and hear the parties.254 In such cases the decisions are not
altogether consistent. In Alliance des Professeurs Catholiques de
Montrial case, 211 the Supreme Court of Canada held that respect
for the rule aud! alteram partem: was the implicit duty of every body
exercising judicial or quasi-judicial functions, and need not be
expressly mentioned in the statute. On this point Maxwell has this
to say :256

In giving judicial powers to affect prejudicially the rights of person or
property, a statute is understood as silently implying, when it does not
expressly provide, the condition or qualification that the power is to
be exercised in accordance with the fundamental rules of judicial procedure, such for instance as that which requires that, before its exercise,

251 (19641 R.D.T. 1, at p. 11. See also Star Glass Limited v . The Labour
Relations Board of Quebec, [1963] R.D .T. 372, at p. 375, per Puddicombe
J ; Beclawat (Canada) Ltd. v . United Steelworkers of America and Bilanger
et autres, [1964] R.D.T. 385, at p. 422 ; Jonergin Co . Inc . v. C.R .O . et
Montreal Printing Specialities and Paper Products Union, Local No . 521,

[1963] R.D.T. 502, at p. 505, per Deslauriers J.
264 Act respecting Securities, R.S.Q., 1964, c. 274 ; Quebec Water Board
Act, supra, footnote 217 ; Quebec Agricultural Marketing Act, supra,
footnote 17.
266 Supra, footnote 3, at p. 141, per Fauteux J. (prohibition) . See also
Wiswell v . Metro Corp . Greater Winnipeg (1965), 51 D.L.R. (2d) 754
(S.C.C.); Marcotte v. Socliti-Agricole Coopirative de Ste-Rosalie, [19541
Que. Q.B. 393, at p. 409, per Barclays J., dissenting; Canadian Copper
Refiners v. Labour Relations Board, supra, footnote 98, at p. 313, per Choquette S.; Re Brown and Brock and Rentals Administrator, [1945] 3 D.L.R.
324, per Roach J.A. (Ont. C.A.) ; Wetaskiwin Municipal District v . Kaiser,
[1947) 4 D.L.R. 461 (Alta S.C.) ; Re Camac Exploration Ltd. and Alberta
Oil and Gas Conservation Board (1964), 43 D.L.R. (2d) 755 (Alta S.C .) ;
Klymchuk v. Cowan, supra, footnote 231 at p. 599, per Smith J. ; Houghco
Product Ltd. v. C.R.T., [1965) R.D.T. 250, at p. 251, per Smith J. ; See,
however, the case of Calgary Power Co. Ltd. and Holmrast v. Copithorne,
[19591 S.C.R. 24 where the Supreme Court of Canada held that the right
to be heard did not exist unless the statute expressly declared that it did.
256 Interpretation of Statutes (I Ith ed., 1962), p. 358 .
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the person sought to be prejudicially affected shall have an opportunity
of defending himself.

On the other hand, there are cases where the courts have been
much more circumspect. For example, in Donatelli Slioes Ltd. v.
LabourRelations Board'257 the Superior Courtheld thatthe Board was
not obliged to hear the parties at a public confrontation since the Act
did not expressly oblige it to do so. It is also noteworthy that, when
observance ofthe rule audi alterainpartem is not expressly required,
the courts are more inclined to stop short of insisting on its formal
observance, provided that no real prejudice resulted.251 However
the Quebec Court of Appeal has already held in Syndicat du bas
fa.Conng et circulaire de Montrial Inc . v. La Commission des Relations OuiWires de la Province de Qu9beC 259 that the Labour Rela-

tions Board did not have to hear the persons aggrieved before
granting its written authorisation for their penal prosecution when
such hearing was not expressly provided for by laW . 210 This was
obviously a case where real prejudice resulted and it is submitted
that in such cases the individual should be entitled to a fair
hearing.261
Furthermore, since the present tendency is for the Quebec Legislature to provide expressly that the rule audi alteram partem must
be observed in administrative procedure, it is becoming much more
difficult for the courts to presume or to read into the grant of
statutory powers to an administrative agent an implicit duty to
notify and hear the parties. The multiplication in the statutes of
procedural provisions designed to protect persons directly affected
by the exercise of administrative power against disregard of the
aud! alteram partein rule, especially in the statutes constituting the
Quebec Liquor Board,"' councils of arbitration and the Labour
Relations Board,"' will doubtless have in Quebec, as similar legis-

257 Supra, footnote 195, at pp . 201, 202, 204. See also Beacon Plastics
Ltd. v . Commission des Relations Ouvri0res, [1964] Que. Q .B . 177 ; United
Steel Workers ofAmerica and Continental Can Company of Canada Ltd . e t
N., [1964) R .D .T . 65, at p . 87 .
151 Gregory and Co . Inc . v . Commission des Valeurs Mobilieres, [19581
Que . S .C. 10, at p . 15 ; Richestone Bakeries Inc. v . The Labour Relations
Board, supra, footnote 204 ; Donatelli Shoes Ltd. v . Labour Relations Board,
supra, footnote 195, at p . 206 ; Beacon Plastics v . Commission des Relations
Ouvrieres, ibid. ; see also Laniond v . Barnett, [1964] N.Z .L.R . 195, at p . 204 .
This case is commented on by C . C . Aikman and R . S. Clarck, Some
Developments in Administrative Law, [1966] N .Z.J .P .A. 96, at p . 104 .
259
[19601 Que . Q .13 . 134 .
M Labour Relations Act, supra, footnote 87, s . 49 . Now Labour Code,
stipra, footnote 12, s . 131 .
21, See P . Cutler, loc . cit ., footnote 4, at pp . 222-224, where this decision
is strongly criticized .
262
Supra, footnote 87, ss . 51, 52, 53, 56, 64 .
211 Supra, footnote 12, ss . 76, 109, 113, 1 IS .
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lation has had else-where'114 the effect of reversing the application
of the presumption and so considerably reducing the number of
cases where the duty to notify and hear the parties will be regarded
as implicit in the statutory powers conferred.
Finally, the third situation that may arise is that where the
statute declares explicitly that the administrative agent or body
need not notify or hear the parties. Such a situation is quite pos
sible. As Jessup J. said in R. v. Canada Labour Relations Board et al,
ex p. Martin et al :215
No doubt Parliament can abrogate the principle or maxim of aud!
alteram partem by apt language in a particular statute .

This case, however, is seldom encountered.

Particulars of its Content.
The right to a hearing, that is, the audi alteram partem rule,
described by the former Chief Justice of Canada, Thibodeau
Rinfret, as a "venerable principle""' and by his colleague Rand J.
as "a pervading principle of our law' 1,267 has received at the hands
of the Quebec courts some degree of precise definition .
The essence of the audi alteram partem rule is to secure for the
parties who may be affected by an administrative decision the right
to be heard and to present their objections ."" It is therefore im
portant to know the subject and the extent of the hearing so permitted. The Quebec Court of Appeal threw some light on this
point in Giroux v. Maheux.111 There, Mr. Maheux had applied to
the provincial Transportation Board for leave to operate a passenger transportation service between St, Th6r6se and Quebec .
After hearing Mr. Giroux, the principal person affected since he
was already operating a similar service between the same places,
the Board made a first order granting Mr. Maheux the authorisation. for which he had applied. A short time later, however, the
Board without hearing Mr . Giroux again, made a second order
differing from the first in that it made Mr. Maheux's permit exclusive, thus in effect revoking in"part the permit - until then held
by Mr . Giroux.
i)

See de Smith, op. cit., footnote 4, p . 127 .
(1966), 56 D .L.R . (2d) 491, at p . 498 (Ont. H.C .) .
266 See L'Alliance des Professeurs Cathaliques de Montrial v . La Commission des Relations Ouvri&res, supra, footnote 3, at p . 153 .
267 Ibid., at p . 16 1 .
268 However, it is not necessary that it be in the course of a contradictory and public hearing when it is not expressly provided for in the statute.
See Donatelli Shoes Ltd. v. Labour Relations Board, supra, footnote 195 ;
Beacon Plastics Ltd. v . La Commission des Relations Ouvriares, supra,
footnote 257 .
269 Supra, footnote 249 .
264
265
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Required to pronounce upon this matter, the Court of Appeal
held that Mr. Giroux, at the time when he was heard, was not in a
position to foresee that Mr. Maheux's application would result in
an order revoking a part of the rights covered by his permit. Laying
down as a principle that a party is entitled to be heard by an administrative body respecting the matter that will be the principal
subject of the decision by which he will be affected, 270 the court
declared illegal the second order revoking Mr. Giroux's permit,
on the ground that he had not had an opportunity to be heard on
that main and essential point.271
Moreover, the aud! alteram partein rule implies that every
person who enjoys its protection is entitled not only to know what
the administrative authority charges against him, 272 but also to have
an opportunity to make an adequate answer ; 271 and the courts have
to some extent specified the nature of the participation of the

270 Ibid., at p . 172, per Pratte J . See also Re Weber and Metropolitan
Licensing Commission (1964), 43 D.L.R. (2d) 334 (Ont . C.A .).
271 Similarly, in the recent case of Volkswagen Northern Ltd. v. Board
of Industrial Relations (1964), 49 W .W.R. 574 (Alta . S .C.), it has been held
that the acceptance by a tribunal exercising judicial or quasi-judicial
functions of additional evidence after the conclusion of a hearing goes to
the jurisdiction of this tribunal if it appears that the additional evidence
had a bearing on the decision and the party affected has not been given
the opportunity to answer this additional evidence.
272 In certification proceedings, it has been held that the repeated refusal
of the Labour Relations Board to communicate to the petitioner documents
and information which were essential to the preparation of his case constituted a denial of justice which could be reviewed by prohibition . See
Miron et Frères Ltée. v . La Commission des Relations Ouvrières de Québec,
(1956] Que . S .C . 389, at pp . 392-393, per Caron J. In the case of Richestone
Bakeries Ltd. v. Labour Relations Board, supra, footnote 204, at p . 656,
Smith J . qualified this principle when he expressed the opinion that the
mere failure of the board to communicate the documents did not in itself
constitute a denial of justice . Only an outright refusal to communicate
the documents to the petitioner would have this effect . In that case there
was no such refusal since the board gave the petitioner full opportunity
to take communication of the documents, an opportunity of which the
petitioner failed to avail himself. As far as the employer is concerned it has
been decided that he is not a defendent in the case and that therefore he
is not as a matter of right entitled to see the petition for certification or
any supporting documents . As long as he has been given the opportunity
of making his representations, there is no violation of the audi alteram
partem rule. See Beacon Plastics Ltd. v . Commission des Relations Ouvri~res, supra, footnote 257 ; Star Glass Ltd. v . The Labour Relations Board
of Quebec, supra, footnote 253, at p. 376 ; L'Union Internationale des Journallers, Local617, etla Laiterie Dallaire Lije, supra, footnote 76, at pp . 470471 ; United Steel Workers of America and Continental Can . Co . of Canada
Ltd. et at, supra, footnote 257 ; Commission des Relations de Travail v . Civic
Parking Centre Ltd., (1965] Que . Q.B . 657, at p. 662, per Casey J . See B .
Starck, Aspects juridiques du syndicalisme québécois : L'Accréditation
(1966), 44 Can. Bar Rev. 173, at pp . 205, 206 .
273 See Adams v. Brinks Express Co . of Canada Ltd. e t la C.R.O ., [19631
R .D .T . 48, at pp . 51-52, per Demers J. ; Lelidavre v . Association Internationale des Dibardeurs, Local 375, (1964) Que. S.C. 507, aff'd see supra,
footnote 249, Leroux v . City of Lachine, [19421 Que . S .C. 352, at p . 353 .
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parties in the hearing to which they are entitled under that rule.
It has been held that the right to be heard implies the right of a
party to offer evidence in support of his -pretentions'74 and to produce witnesses '275 the right to be present in person at the hearing
and to be represented there by counsel,271 and sometimes even the
right to cross-examine a witneSS.277 In the last mentioned case
however it is necessary that the refusal to permit cross-examination have the effect of preventing the party from adducing all his
evidence so that it really amounts to a denial ofjustice. 218
Similarly, if a public officer or authority, by maintaining objections to the proof, has erroneously prevented the parties affected from adducing evidence which had a direct bearing on the
case, a certiorari will be awarded to quash that decision, which
amounted in fact to a denial of justice.171 However, it seems that ,
the right to be heard does not necessarily include the right to an oral
hearing, particularly when that right is not expressly allowed by the
statute.2111 Thus the Superior Court and the Court of Appeal held
quite recently that the Quebec Labour Relations Board was not
obliged to hold a public hearing of the employer upon an applica214 Canadian Copper Refiners Ltd. v. Labour Relations Board, supra,
footnote 255 ; Beacon Plastics Ltd. v. Commission des Relations Ouvrl&es,
supra, footnote 257, at p . 183, per Choquette J. ; Quebec Labour Relations
Board v . J. Pascal Hardware Co . Ltd., supra, footnote 225, per Choquette J.
276 Lelijvre v . Association Internationale des Dibardeurs, Local375, supra,
footnote 273, at p . 516, aff'd by supra, footnote 249 .
271 Guay v . Lafleur, [1962] Que . S .C. 254, aff"d by [1963] Quo . Q.B . 623
but rev'd by [19651 S .C .R. 12. This case is commented on by G. W. Mik
at (1966),4 Osgoode Hall L. J . 259, at p. 336 . See also D . S. M. Huberman,
Inquiry or Investigation (1965), 13 Can . Tax J ., p . 343, at p . 347 ; Pouliot
v. L'Hon. J. W. Pickersgill, Ministre des Transports et W. A . W. Catinus,
[1965) Que. P.R . 51, at p. 54 . But see De Marigny v. Langlais, [1947] Que .
K .B . 741, aff'd by [1948] S .C.R . 155 ; Commission des Relations de Travail
v. Civic Parking Centre Ltd., supra, footnote 272 . There are some Quebec
statutes which provide for specific protection of this right. See for example,
the Quebec Liquor Board Act, supra, footnote 236, s . 56 ; The Quebec
Medical Radiological Technicians Act, supra, footnote 151 ; Speech
Therapist and Audiologist Act, supra, footnote 151 .
171 Re Toronto Newspaper Guild, local 87, and Globe Printing Co., supra,
footnote 2 ; Re General Accident Assurance of Canada, [1926] 2 D .L.R .
390 (Ont. S .C.) ; R. v . City of Calgary, ex p . Sanderson (1966), 53 D.L.R .
(2d) 477, at p. 478, per Milvain J. (Alta S .C.) . See, however, R. v . Manitoba
Labour Relations Board, ex p . Payfair Stores Ltd., supra, footnote 184, at
pp . 752, 753, per Dickson J .
278 In Wilson v . Esquimalt and Nanaimo Railways Co ., 119221 1 A .C .
202, it has been held that the parties had the fullest opportunity to present
their evidence and that therefore the refusal to allow cross-examination
was not fatal. See Duff J., at p . 213 .
"I See Bilanger v . Paquette, supra, footnote 202.
210 As pointed out by Griffith and Street, op . cit., footnote 5, pp . 161162 . "There is no inherent right to an oral hearing" . See L .R.B.B .C. and
Att.-Gen . of B.C . v. Trader Services Ltd., [19581 S.C.R. 672 ; R . v. Local
Government Board, ex P. Arlidge, [19151 A. C. 120 ; Hoffman-La Roche Ltd.
V. Delmar Chemicals Ltd. (1965), 50 D .L .R. (2d) 607 (S .C.C.) .
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tion in recognition of a trade union, such a hearing not being expressly provided for by the statute. 211 As Casey J. pointed out in La
Commission des Relations de Travailv. Civic Parking Centre Ltd. : 282
Audi alterain partem does not necessarily entitle the person claiming its
benefits to a physical appearance with all that it implies .

The principle is not absolute, and the legislature can always
determine the terms and conditions of its application. 283 As Cartwright J. of the Supreme Court of Canada said in R. v. Randolph
et al: 234

There is no doubt that Parliament has the power to abrogate or modify
the application of the maxim and! alteram partem .

The courts however seem disposed to interpret the audi alteram
rule broadly, especially when such an interpretation enables
them to protect the public against denials of justice by the Administration in the course of a hearing or inquiry which cause a
real prejudice. At least that is how Owen J. of the Court of Appeal
expressed himself recently in very explicit terms :"'

partem

The right to a hearing is not an exception which must be narrowly
stated and restrictively interpreted ; it is a general rule or fundamental
right which must be broadly stated and liberally interpreted .

One must not forget, however, that, as Montpetit J. pointed
out in Beacon Plastics Ltd. v. Commission des Relations Ouvrières : 286
Il ne faut pas donner à la maxime audi alteram partem une portée
déraisonnable.

281 Quebec Labour Relations Board v. J. Pascal Hardivare Co . Ltd.,
supra, footnote 225, per Taschereau J. ; Donatelli Shoes Ltd. v. Labour
Relations Board, supra, footnote 195 ; Beacon Plastics Ltd. v . La Commission des Relations Ouvrieres, supra, footnote 257. The latter decision is
commented on by Pierre Verge in (1964), 24 R. du B . 408 . According to
these three decisions, it seems that when there is an application for certification, the right to be heard by the Labour Relations Board does not
necessarily include for the employer that of being heard at a, public session .
As long as he has been given the opportunity of making his representations
there is no violation of the and! alteram partem rule . Moreover, as was
recently pointed out by Casey J . in Commission des Relations de Travail v .
Civic Parking Centre Ltd., supra, footnote 272, at p . 663 : "It seems that
before such a person becomes entitled to ask for a writ of certiorari, before
he may say that justice has not or will not be done, he must have availed
himself of the relief given by s . 117 (of the Labour Code) which empowers
the Board to cancel or revise its own decisions". See G&rard Vaillancourt,
La Commission des Relations de Travail et I'acer6ditation, 20i~me congr6s
des relations industrielles de l'Universit6 Laval (1965) ; B . Starck, loc . cit.,
footnote 272.
232 SUpra,
283
footnote 272 .
Ibid., at p . 668, per Brossard J .
2S4
[1966) S .C .R . 260, at p . 265 .
281 Guay Y . Lafleur, supra, footnote 238, at p . 630.
286
Beacon Plastics Ltd. v . Commission des Relations Ouvrieres, [1964)
R.D .T . 14, at p. 23 ; See also Doric Textile Mills Ltd. v . C .R .O ., supra,
footnote 166, at p . 381 .
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Such are, briefly stated, the few details, contributed by the decisions of the courts, as to the requirements of the audi alteram
partem rule respecting the subject and nature of the hearing which
it assures to the parties.
ii) Scope.

Administrative officers, bodies and tribunals are not required
scrupulously to follow the trial procedure of the courts OfjUStiCe.287
Nevertheless the use that they make in discharging their administra
tive functions of judicial or quasi-judicial powers imposes on them
the obligation of respecting the basic principles of natural justice
and therefore the aud! alteram partem rule . 218 The same is true of
professional bodies,"' clubs"' and similar associations"' in the
exercise of their disciplinary powers . Audi alteram partem is a
principle of general application ."'
There are, however, situations where the courts hold that an
administrative body need not observe the aud! alteram partem rule .
That happens, first, when an administrative authority exercises
functions that are not of a judicial or quasi-judicial nature. As
Cartwright J. of the Supreme Court of Canada kated :113
Generally speaking the maxim audi alteram partem has reference to the
making of decisions affecting the rights of parties which are final in
their nature .

But here again the courts use the distinction between an administrative and a judicial act in much too subjective a manner. Too
287 Canadian Copper Refiners Ltd. v. Labour Relations Board, supra,
footnote 98, at p . 313 .
288 L'Alliance des Professeurs Catholiques de Montréal v. Labour Relations Board, supra, footnote 3, at p . 147 ; Guay v . Lafleur, supra, footnote
238, at p . 635, per Bissonnette J. ; Garneau v . Hopital Ste . Jeanne d'Arc,
[19571 R .L. 129, aff'd, see supra, footnote 32.
211 E. v . Le Barreau de Quibec, [19531 R.L . 257 .
2"
Le Club de la Garnison v. Lavergne (1918), 27 Que . K .B . 37, at p .
44, per Cross J . ; Lamarche v . Le Club de chasse 4 courre Canadien (1903),
4 Que . P .R . 75, at p. 78, per Doherty J .
, 291 Lapointe v . Association de Bienfaisance et de Retralte de la Police de
Montrial, [1906) A .C . 535, at p . 540 (P.C.) ; Association de Taxis Lasalle
v . Giller, [1950] Que . K .B. 622, at p . 630 ; Gagnj v . Socidti St-Jean Baptiste de Mantrial, [19571 R .L. 358 ; Leliavre v . Association Internationale
des Ddbardeurs, Local 375, supra, footnote 273, aff'd, see supra, footnote
249 .
292 This is so true
that in the case of Home Insurance Company of New
York v . Capuano, supra, footnote 242, mere mediators have been bound
to observe the audi alteram partem rule though they are not bound to ob%erve any rule of procedure . See also Ostell v . Joseph (1857), 9 L .C.R . 440.
Ste also Posluns v . Toronto Stock Exchange and Gardiner (1965), 46 D .L .R.
(2d) 210, at pp. 290-298, per Gale J . (Ont . H .C .). See the comment of this
decision by A . W . R . Carrothers (1965), 43 Can . Bar Rev. 338, at pp.
347-350 .
"I .R . v. Randolph et al., supra, footnote 284, at p. 266.
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often it is not, as the terms of some judgments might suggest,
because the functions of an administrative body fall objectively
into a category called "administrative" that it is not required to
observe the rule, but rather because the courts, having decided
that it is not expedient in the circumstances to require observance
of the rule, find it convenient to describe the functions of the body
as purely administrative."' It seems that the courts are to a greater
extent moved to so decide when wide discretionary powers are
conferred on this body by its constituent statute."'
Secondly, in the case of bodies empowered to issue or revoke
permits or licenses, the courts sometimes distinguish between the
revocation of a right and the revocation of a privilege, in order to
determine if such a body exercises judicial or quasi-judicial functions and therefore whether or not it is required to observe the
audi alterain partem rule . In United Uranium v. Quebec Securities
Commission,"' the Superior Court held that the commission had
not made a judicial or quasi-judicial decision in cancelling the
registration of a company as a security issuer, for that amounted,
not to the revocation of a right accorded by law to the applicant
company, but rather to a privilege or permit which the commission had the discretionary right to revoke . Consequently, the
principle audi alteram partem did not apply in the circumstances
and the commission was not bound to give prior notice of revocation.
Thirdly, it has been held by the Quebec Court of Appeal that
the audi alteram partem rule does not apply to an administrative
board or tribunal where the giving of a prior notice and the hearing
of the parties would prevent it from taking prompt and efficient
conservatory measures like attachments before judgment or
seizure by garnishment. 297 This way of reasoning was followed by
the Supreme Court of Canada in R. v. Randolph et al where the
authority of the Postmaster General pursuant to section 7 of the
291 Syndicat du Bas Paponni et Circulaire de Montrial Inc. v. La Commission des Relations OuvriJres, supra, footnote 259 ; Beckingham v. Laviolette
(1939), 66 Que . K .13 .14 ; Yassardv. La Commission des Relations Ouvrijres,
(1963] Que. Q .13 . 1 ; Holiv . The Superintendent ofImmigration,[1965] Que .
Q .13. 81, at p . 86, per Rivard J ., rev'd see supra, footnote 159, but see Abbott
J ., dissenting, at pp . 234 et seq.
295 Re Brown and Brock and Rentals Administrator, supra, footnote 255 .
216 (1958) Que. S .C . 1, at pp . 5, 6 ; Nakkuda Ali v . Jayaratne, [19511 A .C .
66, at p . 78 . See, however, Be Halliwell and Welfare Institutions Board
(1966), 56 D .L.R . (2d) 754, at p . 758, per Munroe J . (B .C .S .C .) .
297 Gregory and Company Inc
. v . La Commission des Valeurs Mobiliares
de Quibec, [1960] Que. Q .B . 856, at p . 874, per Hyde J. ; See also Bishop v.
Ontario Securities Commission (1964), 41 D.L .R . (2d) 24, at p . 30, per
Roach 3 . (Ont. C.A .) .
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Post Office, ACt298 to authorise the making of an interim prohibitory
order without prior notice to the party affected was discussed.
Delivering the judgment of the court, Cartwright J. declared :299
The main object of s . 7 is to enable the Postmaster General to take
prompt action to prevent the use of the mails for the purpose of defrauding the public or other criminal activity . That purpose might well
be defeated if he could take action only after notice and a hearing .

Moreover, the courts evinced quite recently some reluctance to
intervene in the exercise of certain disciplinary powers and compel
the authority concerned to observe the audi alteram partem rule .,,,
Finally, it seems that a party can renounce the protection of the
rule. At least Badaux J. intimated as much in Beacon Plastics Ltd.
v. Labour Relations Board:101
Je suis d'avis qu'elle [l'appelante] ne peut se réclamer maintenant de la
doctrine - audi alteram partem, à laquelle elle a renoncé par sa demande
conditionnelle pour audition.

Besides~ it has been clearly established by the Quebec Court of
Appeal and the Supreme Court of Canada, in Marcotte v. Socijtj
Agricole Coopgrative de Ste-Rosalie,302 that violation of the audl
alteram partem rule is a question of fact which must be expressly
alleged and pleaded by the party who seeks to invoke it. This was
a case of failure by the board of directors of the association to hear
the appellant before expelling him. The Supreme Court held that
the board's decision was valid, even though rendered in violation
of the aud! alteram partem rule, because such failure had not been
alleged or pleaded by the appellant at the proper time .101
b) Freedom from Interest and Bias.

It is also a fundamental principle'of law and justice that no one
can be judge in his own case . The members of an inferior tribunal

219
218 R .S .C ., 1952, c. 212 .,
Supra, footnote 293 .
110 Gagnon v. Le Barreau de Montrial, supra, footnote 232, at p . 101 ;
Regina and Archer v . White, [1956] S .C .R. 154 ; Re Walsh and Jordan (1962),
31 D.L.R. (2d) 88 (Ont . H.C.) ; see however Re Thompson and Town of
Oakville (1964), 41 D .L.R. (2d) 294, at pp. 303, 304, per McRuer J. (Ont .
H .C.) .
101 Supra, footnote 257, at p . 185. See also Re Camac Exploration Ltd.
and Alberta Oil and Gas Conservation Board, supra, footnote 255 ; Re McCain and City of St . John (1965), 47 D .L .R. (2d) 164 (N .B. S .C. App. Div.) .
See also B . Starck, loc . cit ., footnote 272, at p . 204 .
302
Supra, footnote 255, aff'd by (1955] S .C.R . 294 .
201 This introduces a dilemma which has still to be solved. The fact that
a breach of natural justice might be waived should of necessity imply that
it cannot be considered as going to jurisdiction, for, as previously seen, a
defect of jurisdiction cannot be cured by the acquiescence or consent of the
parties concerned . This can hardly be reconciled with the fact that the
courts generally consider a breach of the rules of natural justice by an
administrative tribunal as justifying an attack on its jurisdiction. See
Rubinstein, op. cit., footnote 103, pp. 195, 202.
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or subordinate body must not act as both prosecutors and judges
in any case that they are called on to decide . They must be free from
bias and devoid of any interest . This right to an impartial and disinterested hearing, which is formally conceded to the parties before
the law courts proper,"' has often been acknowledged by the
Quebec courts to be applicable also in administrative matters to
the various officers or bodies exercising judicial or quasi-judicial
functions."' It is well however, before examining the practical application of the principle, to give some account of its nature and
content.
i) Likelihood ofBias.

The English expression "bias" which may be translated by the
french word "partialit6"-provided that, as Mr. Gilbert Tixier
pointed out,"' "partialit6" may be involuntary or unconscious
has received in the courts of Quebec a degree of definition that it
is worth while to notice . In the case of Barthe v. The Queen and,4tt .Gen . for Qiiebec, the Court of Appeal recently described the nature
and content of the word as folloWS :307
Bias in a judge is a predisposition in favour of one of the parties . It
may be inferred from financial or other interest where it offends the
principle that a person cannot be both judge and prosecutor at the same
time . Tbis bias may be sometimes inferred from extra-judicial opinions
expressed by a judge.

A party affected by an administrative decision, who seeks to
have it quashed on the ground that the officer or tribunal did not
weigh the merits of his claim objectively, must prove before the
court that there is a real probability of bias."' He is not obliged to
prove conclusively the existence of interest or prejudice. It is sufficient, in the words of Rivard J. of the Quebec Court of Appeal :119
Qu'il y ait probabilité qu'il puisse inconsciemment être préjugé pour
qu'un juge soit empêché de disposer d'un procès.

304 C.C.P., art . 234 et seq. . . .
z 01 As far as the common law provinces of Canada are concerned, see
R. M . Sedgewick Jr ., Disqualification on the Ground of Bias as Applied
to Administrative Tribunals (1953), 31 Can . Bar Rev. 453 .
301 Le contrôle judiciaire de l'administration anglaise (doctoral thesis,
1954, Paris .), p . 127 .
307 [1963] Que . Q .B . 363 .
101 Posluns v. Toronto Stock Exchange and Gordiner, supra, footnote
292, at p . 329, per Gale J ., aff'd by (1966), 53 D .L .R . (2d) 193 . See however, Canadian Airline Pilot's 4ss'ir v. Cali . Pacific Airlines Ltd. et al.
(1966), 52 D .L.R . (2d) 337, at p . 348, per Ruttan J ., aff'd by (1966), 57
D .L .R . (2d) 417, at pp . 426-427 (B .C .C.A .) .
"I Barthe v . The Queen and Att .-Gen . for Quebec, supra, footnote 307,
at p . 366 .
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This opinion was clearly substantiated by the Supreme Court
of Canada in the case of Sizilard v. Ralph Szas :310
Where there is a bias or a reasonable apprehension of an arbitrator not
acting in an entirely impartial manner, a finding made by him may be
set aside.

The principle that justice must not only be done but also be
seen to have been done 3 l' is a powerful influence in the law respecting the disqualification for bias or interest of bodies or officers
which exercise judicial or quasi-judicial powers . Thus, a real
probability, that is, a serious possibility, that an officer or judge
has acted with partiality or from motives of interest is sufficient
for the courts to quash his decision . This probability is based on the
conclusion that a reasonable man would be likely to draw from
the facts. As McRuer J. pointed out in R. v. Ontario Labour Relations Board, ex p. Hall :312
The test of "reasonable likelihood of bias" is to consider objectively
whether or not a reasonable person in all the circumstances might
suppose that there would be an improper interference, conscious or
unconscious, with the course of justice, if the challenged member sat .

Administrative tribunals and officers must therefore avoid any
situation that might create a presumption of prejudice with respect
to any party who might be affected by their decision, or of any
personal interest in the matter before them. As Rivard J. said in
Barthe v. The Queen and Att .-Gen. for Quebec :311
Non seulement les tribunaux doivent être impartiaux mais ils doivent
se conduire de façon à ne laisser personne douter de leur impartialité.

Notice must be taken, however, of the existence in Quebec of a
certain tendency the effect of which is "that in matters of writs of
prohibition, prejudice, partiality, favouritism etc. . . . , even if
they could be established, in no way affect the jurisdiction of the
inferior tribunal" and therefore cannot be reviewed by the courts .114
Moreover, it seems that parties can renounce the protection
of this right to an impartial and disinterested hearing. Indeed, as
310 [19551 S .C .R. 3 .
311 R . v. Magistrate Taylor, ex p . Ruud (1965), 50 D .L .R. (2d) 444, at
P . 450, per Davis J. (Sask. Q .B .) .
312 (1963), 39 D .L .R. (2d) 113, at p . 118 (Ont . H .C.) .
M Supra, footnote 307, at p . 366 .
314 Cosmo-Kismet Ltd. v. The'Labour Relations Board of Quebec, supra,
footnote 225 ; Langlois v . Iftesque, supra, footnote 225 ; Henry Morgan
and Co . Ltd. v . The Labour Relations Board of the Province of Quebec,
supra, footnote 73 ; Doric Textile Mills Ltd. v. Commission des Relations
Duvriires, supra, footnote 166, at p-380.
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Cartwright J. stated in Ghisardos! v. Minister of Highways for

British Cohanbia : 315

There is no doubt that generally speaking an award will not be set aside
if the circumstances alleged to disqualify an arbitrator were known to
both parties before the arbitration commenced and they proceeded
without objection .

1 . Personal Attitudes.

The likelihood of bias is very often to be inferred from the
personal attitude and previous actions of a magistrate or member
of an inferior or administrative tribunal towards the person upon
whom he is called to pass judgment. Simple verbal hostility is not
always sufficient to infer bias but it will bring about the disqualification of the magistrate or officer concerned if it degenerates into
a real physical conflict ."' Similarly, the animosity of a magistrate
towards the accused's counsel, when it goes as far as to refuse the
accused permission to be represented by this counsel, is ample
evidence of bias .317 Moreover, a very strong presumption of bias or
partiality stems from the fact that one or many members of an
inferior or administrative tribunal sit on an appeal taken from their
own decision"" or themselves laid the charge upon which they later
adjudicated. 119
The Quebec Court of Appeal has held that a governor of the
College of Dental Surgeons of Quebec could not hear and determine a complaint laid by himself. 111 Similarly, in E. v. Le Barreau
de Quibee, 111 where the syndic who laid the complaint against an
advocate was also a member of the board of discipline that decided
the case, the Superior Court held that it was reasonable in the
circumstances to assume that the syndic had a preconceived bias
against the accused, and so ordered the issue of a writ of prohibition against the members of the board of discipline .
311 [19661 S .C .R. 367, at p . 372. See also North Shore Ralln,ays Company
v. The Reverend Ursullne Ladies oj'Quebec, Cass S.C. Dig . (1895), p. 36.
See also Canadian Airline Pilot's Association et al. v . Canadian Pacific
Airlines Ltd. et al., supra, footnote 308, This introduces a dilemma which
has still to be solved . See snpra, footnote 303 .
310 R . v. Handley (1921) 61 D.L.R. 656 (N .S .S .C .) .
317 R . v. Magistrate Taylor ex p . Rtutd, supra, footnote 311 .
I's R . v. Alberta Securities Commission,
ex p . Albrecht, supra, footnote 34 .
s
319 However, according to . 23 (2) of the Engineers Act, supra, footnote 35 : "The fact that a member of the council has received a complaint
under oath does not disqualify him from sitting on the council or the
committee hearing and adjudicating upon such a complaint."
520 Maillet v. Bureatt des Gouverneurs des Chirurgiens-Dentistes de la
Province de Qiijbec (1919), 28 Que . K.B . 539 .
321 Supra, footnote 289, at p. 258 . See also Gosselin v . Bar of Montreal
(1912), 2 D.L.R . 19 (Que . C .A .).
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It should be noted, however, that in Gagnon v. Le Barreau de
Montrial,312 the Court of Appeal recently held the contrary . In that
case an advocate had applied for reinstatement. The syndic who
had originally opposed the application sat on the section council
which refused to reinstate the applicant. The latter then applied to
the Superior Court for a writ of prohibition against the members
of the council but the court refused and its judgment was confirmed
by the Court of Appeal . A similar way of reasoning was followed
by Huges J. of the Ontario High Court in Re Szabo and Metropolitan Toronto Licensing Commission where he held that "there
was no disqualifying bias involved in the fact that the secretary of
the Commission placed before it a report unfavourable to the
licensee before the hearing at which the licence was revoked" .313
2. Interests and Relationships.
Bias or partiality on the part of an officer or a member of an
inferior or administrative tribunal may also be inferred from the
interest he may have in the matter he is called upon to decide .
Such interest is usually pecuniary .-114 In Daigneault v. Emerson and
Smith, the Superior Court held that :"'
Justices of the peace who belong to an association [a temperance alHance] of which the president is the party prosecuting, and the fine to
be imposed upon the accused will ultimately be paid over to said association, have no jurisdiction, and are prevented from acting on account
of interest sufficient to disqualify them .

.According to this decision it does not seem to be necessary for
a pecuniary interest to be personal and direct in order to disqualify
the members of an inferior or administrative tribunal . The mere
relation between the association of which the justices of the peace
were members and the plaintiff who was its president was deemed
to be such as to implant in their minds a bias in favour of the
plaintiff.
Such interest may also result from any relation between a
member of an inferior or administrative tribunal and a party liable
to be affected by its decision . This relation may be of a family, oc
cupational or merely friendly nature .826 The Supreme Court of
Canada has set aside the award of an arbitrator who, unknown to
one of the parties, was engaged in speculations in real estate
321 Supra, footnote 232 .
323

324
325
226

(1963), 39 D .L .R. (2d) 732 (Ont . H.C.) .
R . V Justice of Sunderland, [1901] 2 K .B. 357.
(1901), 20 Que . S.C . 310. Se e also exp. Saltry (1850), 6 L .C .R. 476 .'
See de Smith, op. cit ., footnote 4, p . 153 .
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jointly with the other. 117 Similarly, in a very recent case where it
was proved that, unknown to the appellant, a confidential and
mutually beneficial relationship of solicitor and client existed at all
relevant times between one of the arbitrators and the respondent,
the Supreme Court of Canada held that the arbitrator was disqualified and that this disqualification was fatal to the validity of
the award .321 Also, in Ladies of the Sacred Heart of Jesits v. Armstrong's point Association and Bidgin, 111 the Manitoba Court of
Appeal held that a member of an administrative board, whose
wife was an executive officer of one of the litigants, was disqualified
by reason of bias. As pointed out by Mr. Justice Schuttz "it is
difficult to see how this member could bring to the discharge of
his task that impartiality which is demanded of anyone who undertakes to perform a judicial function"." Moreover, in Re Flin Flon
Division Association No. 46 and Kin Flon School Division No. 46, 111

the same Court of Appeal decided that the auditor of a school
division was disqualified, by reason of the likelihood of bias, from
serving as a member of a board of arbitration in a dispute between
the school division and its teachers .
ii) Departmental Bias.

Finally it is to be noted that the mere fact that an officer or civil
servant is a member of a governmental service does not necessarily imply that he will be prejudiced in favour of that service. It
is quite normal for a minister and his subordinates to have at heart
the interests of their department and the carrying out of governmental policies . It would therefore be illogical and futile to endeavour to impose on them the strict standards of impartiality
that are required of courts and officers of justice, especially when
it is apparent that they are merely endeavouring to do their duty in
accordance with the policies of their service. It is extremely difficult
to have quashed a decision made by a minister or other administrative officer, merely because he has evinced bias for his department.
It is usually necessary to prove that he acted in bad faith or from
improper motives. 332
Nevertheless when an officer, in the course of his administrative
duties, exercises powers of a judicial or quasi-judicial nature, the
327
Sizilard v. Ralph Szas, supra, footnote 310.
328
Ghirardosi v. Minister of Highways for British Columbia, supra,
footnote 315, at pp . 371-372, per Cartwright S.
329 Supra,
footnote 34.
110 Ibid., at p. 382.
131 (1965), 47 D.L .R. (2d) 87 (Man . Q.B .) . See also R. v. Ontario Labour
Relations Board, ex p. Hall, supra, footnote 312.
332
Roncarelli v. Duplessis, supra, footnote 57 .
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courts do not hesitate to impose on him the duty of acting with
strict impartiality . For example, in Guay v. Lafleur,"' the defendant,
an officer of the Department of National Revenue, was the sole
member of a commission appointed under the Income Tax Act'14
to investigatehis
the plaintiff's finances . The Court of Appeal, having
decided that
authority was quasi-judicial, held that because he,
was the only commissioner he was playing the double role of prosecutor and judge and therefore was probably favouring his own
department to the detriment of the plaintiff. The language of
Bissonnette J. is most explicit :"'
On n'est évidemment pas en présence d'une Commission impartiale.
Si probe et sympathique soit-il, le défendeur joue le rôle d'accusateur,
d'avocat et de juge, plus que cela celui d'un véritable inquisiteur., Il
veut pour des fins ultérieures étayer sa prouve . Or qui dit inquisition
dit perquisition rigoureuse mêlée d'arbitraire. Fonctionnaire dévoué
au service dont il fait partie, il est forcément, même malgré lui, préjugé .

The foregoing was a brief review of the rules respecting the
disqualification of officers and members of inferior courts or administrative bodies on the score of partiality or [interest, as they
have been developed and applied in the law of Qubbec . Moreover,
the legislature sometimes stipulates by a specific statutory provision that the administrative agent entrusted with certain power be
disinterested and free from bias . in matters with which he has to
deal ."' It is very easy then to obtain the courts' annulment of any
decision rendered in contravention of so imperative a provision. 337
Violation by an inferior or administrative tribunal acting
judicially of these two basic principles of law and justice nearly
always constitutes, in the eyes of
, the courts, an excess of jUrisdic
tion which justifies their intervention even where there is a privative clause and often by way of a writ of prohibition. 338 Here again
the courts are under the necessity of stretching the concept of
jurisdiction if they wish to exert an effective review of administrative acts and decisions that contravene either of those basic prinSupra, footnote 238 .
114 Supra, footnote 239 .
Supra, footnote 238, at p . 636.
116 Labour Code, supra, footnote 12, s . 64 ; Quebec Water Board Act~
supra, footnote 217, s . 4 . 337 Marylyn Investments Ltd. v. Rur . Mun . of Assiniboia, supra, footnote 42.
"I In so declaring that breach of natural justice amounts to an excess
of jurisdiction the courts make their intervention possible not only by
means of certiorari but also by means of prohibition writs, which would
have otherwise been impossible given the terms of art . 1003 of the former
C .C.P ., now art . 846 C.C .P . See Alfred Lambert Inc . v. C.R .O. et M
Syndicat des Employis du Commerce de Gros de Montrial, supra, footnote~ 67 .
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ciples . Violation of the rules of natural justice is not generally
speaking a criterion of review entirely independent of the doctrine
of ultra vires . Nevertheless, in England as in Canada, the courts
seem to be evincing; a tendency to develop a theory that violation
of the rules or principles of natural justice is itself a sufficiently
independent criterion of review to provoke their intervention
without any question of excess ofjurisdiction. 119
In this connection the decision of the House of Lords in Ridge
v. Baldwin et al.,"' is particularly important. It was held there that
the decision of the Watch Committee of the town of Brighton to
dismiss the chief of police and so deprive him of the right to a pension was null ab initio l4l because he had not been afforded an opportunity to make known his objections . In this case the highest
judicial authority in England has formally declared that violation
of that rule ofnatural justice is a separate and independent criterion
which the courts may use as a basis for review of the legality of
administrative acts or decisions of a judicial or quasi-judicial
character.
It would certainly be desirable to establish in Canada, and
particularly in Quebec,112 as a general principle of law, that where
the statute does not expressly provide otherwise, all officers, public
corporations, boards of discipline and other administrative agencies which exercise functions of a judicial or quasi-judicial character
319 Re Jim Patrick Ltd. v . United Stone and Allied Products Workers of
America, Local 189, and Labour Relations Board (1959), 29 W .W.R . 592
(Sask. C .A.) ; Perepolkin et al. v . Superintendent of Child Welfarefor B .C .,
supra, footnote 3, see especially the remarks of Smith and Davey JJ. ; R. v .
County of London Quarter Sessions Appeals Committee, ex p. Rossi, [1956]
1 Q .B. 682 ; General Medical Council v . Spackman, (1943] A.C. 627, at
p. 640, per Lord Wright .
110 [196312 All . E.R . 66, [19641 A .C. 40 .
I'll The decision of the House of Lords, to the effect that a breach of the
rules of natural justice renders an administrative decision null and void
and not only voidable, certainly diverges from the traditional view of the
question . This matter precisely formed the subject of astringent criticism
by D . M . Gordon, Administrative Tribunals (1964), 12 Chitty's L. J . 92.
However, it is submitted that the distinction between a decision which is
null and void and one which is voidable matters but little in a dispute
between two parties . (The case would be quite different in a matter of contract, where third parties could be affected) . Indeed in a case where an administrative authority which has not granted an impartial hearing refuses
to revise its decision, the plaintiff must address himself to the courts to
obtain justice and bring about an annulment of the decision . On a practical
level the decision then appears to be voidable irrespective of the terminotogy used .
342 The ideal would be for the Quebec Legislature to pass an act of
general application, similar to the Canadian Bill of Rights, which would
guarantee to citizens of Quebec involved in disputes with the Administration, not only the right to be beard, but also the right to be heard by an
impartial officer, body or tribunal.
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must observe the rules of natural justice. The unequivocal ac;ceptance of such a principle would open the way to a clarification
of an important area of administrative law. It would make the
court's intervention possible despite a privative clause and without
being obliged to justify such intervention by declaring that violation by an administrative authority of the rules of natural justice
constitutes, in the circumstances of the case, an excess of its jurisdiction.
Ridge v. Baldwins" justifies great hope for the future, but it is
still too soon to say precisely what its effects will be . It may prove
to. be a turning point in the development of administrative law in
England as well as in Canada and in Quebec.
B) Breach or Omission of Other Rules of Procedure .
As already mentioned, a statute which confers a power on an
administrative agent usually lays down the procedure he must
follow in the exercise of this power. This does not mean, however,
that any breach or omission by an administrative officer of a rule
of procedure laid down by a statute is necessarily such an informality as to deprive him of his jurisdiction . The technique used
by the legislator in the composition of the statute prescribing the
procedural formalities must be carefully examined to determine,
if possible, whether or not the provisions are absolutely imperative .
Bissonnetfe J. of the Court of Appeal recently stated this Tule quite
eXpliCitly :144
Pour chercher à découvrir ce qui constitue une formalité entrainant
nullité, il faut s'en rapporter au code [statute] pour savoir si le législateur
a voulu qu7on tienne pour absolue la cause de nullité. Aussi faut-il se
garder d'élever l'inobservance d'une formalité quelconque au degré
d'un motif de nullité . Les unes peuvent être essentielles et former ainsi
une illégalité, mais toute illégalité ne crée pas un excès ou un défaut
de juridiction .

a) Principles of Statutory Interpretation .
The first indication that the legislature intended to make a rule
of procedure absolute, imperative and obligatory Hes in the use
of the word "shall" or "must", instead of "may"'in the statute. 345
For example, if the statute says that an agent shall do a certain
,113 Supra, footnote 340 ; see also University Council of the Vidyodaya,
University of Ceylon v . Linus Silva, 11965] 1 W.L.R . 77 (P .C .). This case
is commented on by S . M . Thio, (1965), 28 Mod . L . Rev . 475 .
114
Desrosiers v. Corporation du Comté de Joliette, [1961] Que. Q. B . 705,
at p . 709 .
"I Interpretation Act, supra, footnote 105, s . 51 .
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thing or proceed in a certain manner, such language creates a strong
presumption that the provision is mandatory. But this is not always
conclusive, for statutes seldom specify the legal consequences of
failure by the agent to comply with these provisions.
If on the one hand, the statute states formally that a thing shall
or shall not be done and that to act otherwise shall entail nullity,
there is no room for doubt, and observance of the prescribed procedure will be held to be absolute, imperative and obligatory. 346 B ut,
if on the other hand, the statute, although it says that a thing shall
be done, does not declare expressly that any contrary provision
or action shall be considered null, it may be necessary to resort to
interpretation .347 True, Pratte J., speaking for the Court of Appeal,
has said that an imperative order to do a thing or to follow a stated
procedure is an implicit prohibition to act otherwise,118 but in a
different case that also might necessitate an interpretation .
Besides there is another principle, namely that the enactment
must be considered as a whole, that is, in its spirit and in the light
of the intention of the legislature in enacting it, in order to deter
mine whether any particular provision in it is imperative or not.
This principle was well illustrated in Gagnj v. La Brique Citadelle
Dje,"I where the Court of Appeal, in order to determine whether
the provision of section 15 of the Labour Relations Act fixing the
delay for notice to terminate a collective agreement was imperative
or merely suppletory and permissive, compared it with several
other provisions of the same Act, particularly section 16. That
section enables an association of employees, between the sixtieth
and the thirtieth day before the date of expriation of the agreement
in force, to apply for recognition as bargaining agent in the place
of the association that signed the existing agreement. The Court of
Appeal held that the right conceded by section 16 could be useful
in so far only as the agreement had not been renewed at the time
when the Act permitted the right to be exercised. Consequently the
court held that failure by the parties to the existing agreement to
146 La Brique Citadelle Ltée v. Gagné, supra, footnote 120, at p. 270,
per Dion J. ; Villeneuve v. La Corporation de Charlesbourg Est, C. M.,
Quebec No . 37, 488 (May 2nd, 1933) ; Ouellette v . Commissaires d'Ecoles
de St. Jean Baptiste, [1959] Que . S.C . 484, at p . 488 ; MeCoinery v . Beaulieu, [1962] Que . P .R . 368 ; La Corporation de Charrette V . Marcouiller
(1927), 42 Que. K .B . 237, at p . 242, per Lafontaine C .J .
147 La Brique Citadelle Ltée v . Gagné, ibid. ; Thivierge v . La Corporation
du Comté de Lévis, [19541 Que . S .C . 108, at p . 112.
"Il Gagné v. La Brique Citadelle Ltée., (1955] Que . Q .B . 384, at p . 387
rev'ing [19541 Que . S .C. 262, but on another point .
341 Ibid. See also L'Association Catholique des Institutrices Rurales du
District No . 60 Inc . v. Commissaires d'Ecoles de la Municipalité Scolaire
de St . Pascal, [1948] R .L . 97 .
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give the notice required by section 15, which failure entailed the
automatic renewal of the agreement, was an absolute informality
and that the provision of section 15 was imperative . It accordingly
intervened and imposed compliance with that provision.
b) Examination of the Particular Circumstances .

In order to determine if a legislative provision is imperative it
is necessary, in addition to these few rules of statutory interpretation, to consider also the particular circumstances of each case.
Any procedure or rule of form the non-observance of which -does
not endanger the essential interests of the State, the community or
a class of society, will not be regarded as being imperative and a
matter ofpublic order and so will not be subject tojudicial review. 310
Similarly, failure to observe statutory conditions as to the time of
the proceedings, 311 or as to the place where the tribunal ought to
sit, or any other procedural rules or formality will not render an
act or a decision null if no real prejudice is thereby caused . 352 Consideration will be given to the practical effect on the rights of individuals and groups of the failure either to observe or to interpret
correctly in the exercise of a power, rules or modes of procedure
prescribed by law."'
Things done by a municipal or school corporation or any other
adn-dnistrative body without first giving those whose interests may
be affected the notice prescribed by law, will usually be declared
invalid if the persons concerned have been prejudicially affected by'
the omission . 854 Furthermore it may happen that a notice will be

La Brique Citadelle Ltie v. Gagni, supra,footnote 346 .
See A. Rubinstein, op. cit., footnote 103, at pp. 199-201 . The Ontario
Court of Appeal has decided "that the common law rule that no judicial
act may be done on a Sunday does not apply to administrative tribunals
even when they are required to act judicially in the performance of their
functions" : Att.-Gen. for Canada v. Hirsch, supra, footnote 224 . It has
also been decided by the Quebec Superior Court that, although it was
discharging certain functions of quasi-judicial character, the Quebec
Labour Relations Board "was not a 'court' within the meaning of that
term as it is used in the C.C.P. and the Courts ofJustice Act (R.S.Q., 1941,
c. 15, as am. by S.Q., 1959-60, c. 39) and that consequently the board did
not act illegally or exceed its jurisdiction in hearing on a non-juridical
day (in this instance Ash Wednesday, arts. 7, 14 C.C.P.) a petition for
union recognition and certification as bargaining agent for a group of
employees". See Richestone Bakeries v. Labour Relations Board, supra,
footnote 204. See also Association des Employis du Crayon de Drummondville Inc. v. Eagle Pencil Company Ltd., [19631 R.D.T. 421 .
112 Thivierge v. Corporation du Comtj de Livis, supra, footnote 347 ;
Donatell! Shoes Ltd. v. Labour Relations Board, supra, footnote 195, at
p. 203 .
'" Exp. Gauthier (1853), 3 L.C.R. 498 ; Be Xokorinis (1966), 53 D.L.R.
(2d) 187 (B.C.S.C.).
311 Prince v. Citj de Montrial, [1961] Que . S.C. 309 ; Corporation de
Gaspi v. Joseph, [1956) R.L. 87.
110
I'll
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held to be an essential procedural formality even though it is not
expressly required by law. In Alliance des Professeurs Catholiques de
Montr9al v. La Commission des Relations Ouvrieres, the Supreme
Court of Canada held that the Board must notify the appellant
before revoking its certificate, even though such notice was not
expressly required by the statute. It is true that in this case failure
to give notice deprived a party of the right to be heard and to express its objections, and the courts are much more severe in such
cases, especially when damage is caused ."' It should be noted, also,
that the non-observance of a rule or procedure absolute, imperative and obligatory cannot be ratified by the party aggrieved."'
Moreover, the sale by auction of a piece of ground by a school
corporation, which had not previously been authorised to this eft'ect by the Superintendent of Education, has been annulled by the
Superior Court for the reason that this authorisation-required
under the Education Act""-constituted a formality which had to
be strictly applied. Similarly, in Dionne v. Cour Alunicipale de
Quibec, the same court held that the municipal judges' omission
to affix, in compliance with section 601 of the charter of the City
of Quebec, the municipal court's seal on a summons in a penal
matter, vitiated this summons. As Morin J. pointed out :
111

119

110

161

162

Il s'agirait là d'une formalité d'ordre publie à laquelle un justiciable ne
saurait pouvoir renoncer à son gré .

Finally, it must be emphasized that any by-law or resolution
adopted by a public corporation without compliance with the procedural formalities imperatively required by its constituent Act
will be declared ultra i,ires. When a municipal corporation is
111

Supra, footnote 3 (prohibition) .
"'The Labour Code, supra, footnote 12, contains now in s . 118 a
provision which compels the Labour Relations Board to give notice of at
least five clear days of the date, hour and place where the parties may be
heard.
355

Rodier v. Cut-is et Marguillers de POeuvre de la Parolsse de Ste
Hil9ne, supra, footnote 40, at pp. 5, 25 ; Bennum Fife Coal, [19361 A .C . 45,
at p . 59, per MacMillan L .J .
= Supra, footnote 93, s . 228 .
Lemaire V. Richard et les Commissaires d'Ecoles de la Nfunicipalitd
de St. Bonaventure, [19641 Que . S .C . 577. See also R. v . Board of Assessors
of Rates and Taxes ofthe City ofSt. John, ex p. E. S. Stephenson Co . Ltd.,
supra, footnote 27 ; Minister ofIndustry and Natural Resources v. Maelved
-117

119

(1965), 49 D .L.R . (2d) 190 (P.E .I .S .C.) .
[19651 Que . S .C. 13 .
The fact that the evidence of the essential elements of an infraction
has not been given under oath has also been held to be an irregularity
which could be reviewed by certiorari.
331 Ihid., at p. 19 .
16 1 Corporation de I'Aqueduc de St. Casimir v. Ferron, (19311 S.C.R . 47,
at p . 59, per Rinfret J . (Direct action in nullity) ; Hopital Ste. Jeanne D'Arc
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required by statute to hold a public hearing before passing a bylaw, "it is essential that those attending the meeting should not be
discouraged or prevented from speaking" .364 Such irregularity, "in
the absence of satisfactory explanation, is fatal to the validity of
the by-law".115
The foregoing shows that it is not always easy to foresee what
interpretation and therefore what effect the courts will give to the
non-observance by an administrative agent of a procedural formality prescribed by law. An irregularity in applying the rules of
form or procedure does not necessarily render an administrative
act null . The risk of nullity will be greater if the rule is imperative ;
but, there again everything depends on the circumstances of each.
particular case . It is submitted that non-observance by an administrative agent in the exercise of his Powers of even imperative rules
of procedure nearly always amounts simply to a wrong exercise
of his jurisdiction which is voidable only .116 Nevertheless the courts,
because of the privative clauses and also of article 846 of the Code
of Civil Procedure, sometimes tend to quash administrative acts
vitiated with such procedural irregularities on the ground that they
constitute an excess of jurisdiction which renders the proceeding~
void ab initio .
3) Rules Relating to the Purposes and the Motives of the Act.

The statute which confers on a public authority .its capacity to
act, that is, its jurisdiction, may also determine the purposes
,
it can
pursue and the motives by which it must be influenced in the exer7
cise of its jurisdiction. This constitutes the third set of rules which
governs the exercise of jurisdiction . The courts very often declare
that any irregularity respecting these rules amounts to an excess of
jurisdiction and they therefore feel justified to review the acts and
decisions so done and made on the ground of ultra vires.
Since there is some form of discretionary powers at almost every
administrative level, any judicial review of the . Administration's.
activity constitutes a review of administrative discretion . However,
it is more particularly when they examine the purposes and motives
for and from which an administrative agent acts, that the. courts,
v . Garneau et Mercil, supra, footnote 32 (Direct action in nullity) ; La~Corporation de Charrette v . Marcouiller (1927), 42 Que. K.B . 237 .
364 Ross et al. v . District of Oak Bay (1965), 50 D.L .R . (2d) 468
(B . C S .C .) .
36; Ibid.
361 As Guimet J . pointed out in Doric Textile Mills Ltd. v. La Commission des Relations Ouvrières de Québec, supra, footno-te 166, atp . 381 : "Il
existe une différence essentielle entre une erreur de procédure et un excès de juridiction de la part d'un tribunal inférieur."

104

LA REVUE DU BARREAU CANADIEN

[VOL . XLV

exercise a real control over the discretionary powers conferred on
the Administration. Therefore it is advisable, before considering
the rules respecting the purposes and motives for and from which
an administrative agent may exercise its discretion, to give some
particular of the tenor of that concept in administrative law.
"The Concept ofDiscretion"

The idea of discretion is closely related to that of liberty. Discretionary power in an agent implies the notion of self-deterraination and personal initiative, of a choice among alternatives, or
an option. The agent is not bound by any rule or any predetermined and objective standard . He is free to choose between different solutions or courses of action . Discretionary power, however,
is rarely encountered in a pure state. Its extent is usually limited by
the scope of the imperative regulations that govern it. In an extreme
situation, that is where there is no inflexible regulation whatever
to govern its exercise, it will be entirely discretionary ; but this does
not occur in a system governed by the Rule of Law. 367 The discretionary character of a power is usually variable in degree. It
varies according to whether the amount of freedom of action or
decision is greater or less, according to the degree of autonomy
that the legislature has seen fit to give to the agent."'
When the legislature provides in a statute that an administrative agent may decide a given matter or do a certain thing in his
discretion, it does not intend, in the words of Disbery J. in Leddy
v. Saskatchewan Government Insurance Office,"' "that the discretion which it gives to this agent is to be one to impower him to
simply do as he Ekes because he is minded to do so". Rather, when
it is stated in a statute that something is to be done within the discietion of an agent or body, it means that "something is to be done
according to the rules of reason and justice, not to private opinion"."' The legislature may still, therefore, nullify the exercise of
discretionary power.
It is most important to determine to what extent the legislature,
in conferring discretionary powers on an agent, intended to defer
to his discretion . For that purpose it is necessary, here again, to
examine in each case the manner in which the legal regulation, that
See A. Rubinstein, op . cit., footnote 103, p . 165 .
118 Ville de Boucherville v . Jaybatt Corporation, (1965] Que. S .C. 611,
at p. 616, per Mitchell J.
369 (1964), 45 D .L .R . (2d) 445, at p. 456 (Sask. C .A.) .
370 Sharp v . Wakefield, [1891] A . C . 173, at p . 176 . This definition has
been approved and accepted by the Supreme Court of Canada in the case
of Roncarelli v . Duplessis, supra, footnote 57, at p . 155 .
367
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is, the statute from which the agent's power or discretion is derived,
has been drawn up. For instance, the legislature may lay down in a
particular statute certain rules or standards to which the agent
must adhere in the exercise of the power assigned to him ; or it may
prescribe certain specific purposes which the agent is to pursue ; or
it may simply Emit itself to the exclusion from the agent's psychological field of action of certain purposes or motives. These few
examples are not exhaustive but they illustrate the importance that
must be attached to the manner in which the statute or regulation
which delegates discretionary powers to an administrative agent is
drafted, in determining the extent to which the courts can review
the exercise of such powers .
Re-view by the courts of discretionary power and particularly
of the purposes which must~ be pursued by a public agent in the
exercise of a given power or discretion, or of the motives by which
he must be inspired, is certainly one of the most delicate aspects of
administrative law. It has taken on a special urgency today by
reason of the ever growing number of powers, often discretionary,
that are delegated in .vague terms to the Administration. This
constitutes the limit to which the judges have ventured in their
desire to review the legality of administrative acts ; and it is assuredly in this area that the dividing line between review of the'
legality of an administrative decision and review of its expediency
is most difficult to trace. A judge is in great danger of slipping
froni':tone to the other unconsciously.
It is absurd in strict legal theory to speak of review of 'expediency, for review presupposes the existence of an objective rule or
standard, and it is obvious that no objective rule of expediency
exists, since such a rule could not be other than subjective to him
who advanced it. Consequently it is of the utmost importance in
administrative law to know the principles on which the courts
generally rely in probing the motives or purposes that prompted,
the exercise of a given power or discretion, that is, in restraining
the abusive exercise thereof.
In this connection it is regrettable that the broad French concept of "d6tournement de pouvoir" (misuse of power), a most
valuable protection to individuals, is unknown as such in Quebec
administrative law. Governed by the principles of English public
law, 171 when a public agent or administrative authority abuses his
371 See E. Lar~mu, Histoire du droit canadien (1888), p. 54 ; F. P
Walton, The Legal System of Quebec (1913), 33 Can. L. T. 280, at pp. 281 :
287, 289 ; G6rald E. Le Dain, loc . cit., footnote 108, at p. 796 ; L. P. Pigeon,
Redaction et interpretation des lois (1965), p. 35 et seq. (cours dorm6s en
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power or discretion,372 the Quebec courts look rather for justification of their intervention to the doctrine of ultra Wres . This is
especially so when the agent who has misused his discretion is
protected by a privative clause or when the courts turn for a means
of intervention to the writ of prohibition.
The effect of this attitude is to restrict the extent of judicial
review in this area and it would certainly be preferable if any
serious abuse of discretionary power were regarded as a criterion
of review independent of the notion of ultra vires. However, since
of all public bodies in Quebec, municipal corporations, by reason
of their number and their numerous activities, are those most
likely to commit some excess in the exercise of their discretion, and
seeing also that Quebec administrative law provides the courts
with a very effective method of review by way of the direct action
in nullity under article 33 of the Code of Civil Procedure, 811 such an
attitude does not produce so disastrous an effect as might at first
be feared .
The following is an outline of the principles on which the Quebec courts generally rely to review abuses committed by public
bodies or agents in exercising their discretion . It must be remem
bered that the extent of a discretion and therefore its true scope
is determined by reference to the statute that conferred it. Only
very rarely is absolute discretion conferred. 374 Consequently, although the courts have asserted again and again that they must not
substitute themselves for a public authority in the exercise of discretionary power,"' they have not hesitated to intervene when the
discretion was exercised:
A) For improper purposes, not contemplated by the statute ;
B) In bad faith ;
1965 aux conseillers juridiques du gouvernement du Québec) ; Louis A.
Pouliot, L'autorité de la jurisprudence dans notre droit, Etudes juridiques
en hommage à M . le juge Bernard Bissonnette (1963), p . 475, at p . 480
See also Chaput v . Romain, [1955) S.C.R . 854, per Kellock J. ; Lynch v .
Poisson, [1955] Que. S .C. 20, at p . 27, per Challies J . ; Langeller v . Giroux
(1932), 52 Que. K. B . 113, at p . 116, per Dorion J. ; Can . Copper Refiners
Ltd. v. Labour Relations Board, supra, footnote 147 .
372 Le ., when he acts for improper purposes, for irrelevant considerations, in bad faith or in an arbitrary, unjust or unreasonable manner .
373 See La Corporation de St . Joseph de Beauce v . Lessard, [1954] Que.
Q .B . 475 where the scope of this remedy has been studied in detail .
374 As was pointed out by Rand J . in the case of Roncarelli v . Duplessis,
supra, footnote 57, at p . 140 : "In public regulations of this sort there is no
such a thing as absolute and untrammelled discretion ."
376 Quesnel v . D'Amour, [1950] Que . S .C. 490, at p . 491 ; Desormaux v .
La Corporation de la Paroisse Ste-Thirese (1910), 19 Que. K.B . 481, at p .
490 ; Comitj Conjoint des Mitiers de la Construction v . .4ssociation des
Mattres Plonibiers (1942), 48 R .L . (N .S .) 489, at pp . 511, 512, per Bissonnette J .
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C) According to wrong principles or for irrelevant considerations ;
In an arbitrary, unjust or unreasonable manner.
In each of these cases the burden of proof is upon the complainant. 376
A) Exercise of Discretionary Power for Improper Purposes.

The purposes or objects that prompt an administrative decision
or act are not subject to judicial review . This is so in so far only as
the legislature has not assigned specific purposes or objects to be
pursued in the exercise of the discretionary power it has bestowed .377
For if, on referring to the statutory provision that conferred the
power, the courts find that it has not been exercised in accordance
with the purposes that the legislature had in view, they will not
hesitate to intervene to correct the ab -Lise, 378 even though the public
agent "might be acting in an administrative capacity".179 As
Lafleur 1. of the Superior Court so justly observed in Lajeunesse

v. Citj de Montrial :380
En droit administratif, il semble bien admis que rautorité doit se servir
de ses pouvoirs, surtout ceux qui sont extra-ordinaires par nature, pour
les seules fins prévues par le législateur . Violer cette règle rend 17acte
administratif injuste et oppressif lorsque les droits des contribuables
sont affectés.

Furthermore, it is apparently not open to the public agent or
body to plead the common welfare or public interest in justification, where discretionary powers have been exercised for purposes
other than those contemplated by the constituent statute ; for, as
Lafleur J. said :3111
L'intérêt public a pour règle fondamentale le respect et l'application
des lois ; ni les corps publics ni les individus ne peuvent, pour des
raisons qu~ils estiment d'intérêt public, justifier les actes commis par
eux, en violation des disposition législatives et statutaires qui les
gouvernent.

It is therefore important to determine in each case if the legis-

176 Sink v . Berlin, [1959] Que. S .C . 690, at pp . 692, 696.
177 Ville de Boucherville v . Jaybatt Corp . supra, footnote

368 .
1711 R . v .
Governor Of Brixton Prison, ex p. Soblen, [1963] 2 Q.B. 243,
p . 302, per Denning L.J.
3711 The Canadian Bank of Commerce v. Att.-Gen . of Canada, [1962]
S .C .R . 729, at p . 739, per Cartwright J.
110 [1963] Que . S .C . 364, at p . 375 . See also Municipal Council of Sydney
v . Campbell, [1925] A .C . 338 ; Intertrade Industries Ltd. v . Citj de Cote StLuc, [1965] Que. S.C. 369, at p . 380 ; The Grant Corporation Construction
Co. Ltd. v . La Ville de Montrial, 11965] R . L . 513, at pp . 522, 524 .
381
Ibid., at p . 374 .
.

at
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lature has subjected the agent to any limitations or restrictions
respecting the purposes or objects for which he may use the discretionary power entrusted to him. For this purpose it is necessary
to make a careful study of the manner in which the regulation or
statute conferring the power was composed . Two general methods
are employed by the legislature to regulate the purposes or objects
than an agent may pursue : it may assign him one or more specific
objects, or it may merely specify those which are forbidden.
When the statute specifies a number of objects or purposes,
various criteria are employed to determine if the power or discretion has been properly exercised.allAccording to some theories it is
necessary to determine first of
if the "true purpose" or the
"dominant purpose" has been adhered to.382 However, it is submitted that, as a general rule, a lawful purpose is sufficient to validate the agent's act or decision ."' On the other hand, when the
statute contemplates a single particular purpose the usual implication is that the legislature definitely intended to exclude all other
purposes : Expressio unitts, exchisio alterius . But this method of
interpretation is Dot absolute . It must be abandoned when it conflicts with the very object of the statute, that is, when it would
render the attainment of that object impossible . Furthermore,
even when the statute seems to be silent, the courts are ingenious
in reading into it implicit objects, and this is especially so when they
are moved by a strong desire to intervene in the exercise of some
particular discretionary power.
Finally it is quite obvious that any act or decision of a public
agent, for purposes or objects which the legislature has expressly
and imperatively excluded in the statute conferring his powers,
will be subject to review by the courts .
184

B) Bad Faith in the Exercise of Discretionary Poiver.
In the exercise of discretionary power, bad faith implies on the
part of the agent a set purpose, a prejudiced attitude and sometimes an irrational approach whose finality is incompatible with
z 82 Westminster Corporation v . L . et N.
W. Roy, [19051 A .C . 426 ; Fitzivillianis' (Earl) Wentworth Estate Co. v . Minister of Tomi and Country
Planning, [1951] 2 K .B . 284, at p . 307 ; See also de Smith op . cit., footnote 4,
at p383
. 195 .
See de Smith, !bid., at p . 196 . This principle receives full application
in French and Italian administrative law. See Jeze, [1944] Revue du Droit
Public 60 ; Laubadaire, Traité élémentaire du droit administratif (3rd ed.,
1961), p . 376, Galeotti, Judicial Control of Public Authorities in England
and Italy (1954), pp . 114-115 .
"I Maxwell, op . cit ., footnote 256, p. 296 . See also
Mithot v . Ideal
Concrete Products Ltd., supra, footnote 148, at p . 109 .
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the performance of his public duties . This notion, which includes
fraud, malide"I and dishonesty in general,"' is quite often used by
the courts as a criterion of review of discretionary powers of an
executive or administrative character. 187 As was recently pointed
out by Grant J. of the Ontario High Court in Shawn v. Robertson
et al. :388
A discretionary power exercised in an executive or administrative
capacity is open to challenge in the courts on the ground of bad faith,
e.g., where it is exercised on a consideration extraneous to the administration and enforcement of the statute conferring the power.
Similarly, in the cause cj0re of Roncarelli v. Duplessis,389

where the Prime Minister of Quebec, who was also Attorney
General, had ordered the manager of the Quebec Liquor Commis
sion to cancel the permit of the plaintiff Roncarelli because he had
repeatedly furnished bail for members of the sect of Witnesses of
Jehovah accused of distributing seditious literature, Rand J. of
the Supreme Court of Canada said :
Discretion necessarily implies good faith in discharging public duty.191
. . . "Good Faith" in this context, applicable both to the respondent
[Duplessis] and the general manager, means carrying out the statute
according to its intent and for its purpose ; it means good faith in
acting with a rational appreciation of that intent and purpose and
not with an improper intent or for an alien purpose ; it does not mean
for the purpose of punishing a person for exercising an unchallengeable
right ; it does not mean arbitrarily and illegally attempting to divest a
citizen of an incident of his civil status .311

Few decisions have gone so far. The Supreme Court of Canada
fully recognized there that bad faith alone is enough to vitiate an
administrative act or decision and that it is not necessary to link it
to the doctrine of ultra vires. Moreover in La Commission des
Relations Ouvri&es v. Burlington Mills Hosiery Co. of Canada,

Abbott J. speaking on behalf of his colleagues of the Supreme
Court of Canada expressed a quite similar opinion: 112

The Act prohibits the inclusion of certain specified categories of em115 In the case of Roncarell! v. Duplessis, supra, footnote 57, at p. 141,
Rand J. described malice as follows : "Malice in the proper sense is simply
acting for a reason and purpose knowingly foreign to the Administration" .
I'll de Smith, op cit ., footnote 4, p. 199.
187 Garner, op cit., footnote 5, p. 117 n. 3.
188 (1965), 46 D .L.R. (2d) 363 (Ont. H.C.). See also R . v . Governor of
Brixton Prison, exp . Soblen, supra, footnote 378, at p. 247 .
389 Supra, footnote 57 .
190 Ibid., at p. 140 .
191 Ibid., at p. 143 .
392 Supra, footnote 175, at p. 346 . See also Coca-Cola Ltd. v. Commis-

sion des Relations Ouvrijres and International Union of United Brewery,
Flour, Cereal, Soft Drink and Distillery Workers of America, [1965] R.D.T

50, at p. 54, per Hyde J.
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ployees in such a bargaining unit, but aside from these prohibitions,
the Board is free to include or to exclude other categories, and provided
it exercises that discretion in good faith its decisions are not subject
to judicial review .

Bad faith, however, is used much more often by the Quebec
courts as a particular facet of the ultra vires doctrine . This is especially true in matters which involve the exercise by municipal
corporations of discretionary powers assigned to them by the legislature . In most of these cases the criterion of bad faith is used
only to reinforce the argument that flagrant injustice has been
committed amounting to fraud, abusive exercise of discretionary
power and therefore excess of jurisdiction, rendering the act or
decision susceptible of being declared ultra vires.393
Also, when a municipal corporation or other authority vested
with discretionary power uses that power for a purpose or to attain
an object different from that for which it knows or believes the
power to have been conferred, it acts not only in bad faith but also
fraudulently ; 394 and it has been held that where fraud is committed,
even an express legislative provision does not suffice to deprive the
courts of their supervisory jurisdiction ."'
Finally, the person aggrieved by an administrative decision
must not only allege bad faith but also plead and prove it."' As
Lacoursi6re J. recently pointed out in Landry v. Chabot: 111
Il existe en faveur de l!officier publie une certaine présomption qu'il a
agi de bonne foi dans l'exercice de ses fonctions et c'est à celui qui
allègue mauvaise foi et malice de sa part à les prouver.

The fact that discretion has not been exercised in the public interest may help the person aggrieved to achieve this purpose.1911 Moreover as Lafleur J. said in Intertrade Industries Ltd. v. Citj de COte
St-Luc : 119
La Cour du banc de la Reine du Québec a également considéré l'abus
111 La Corporation de St . Joseph de Beauce v. Lessard, supra, footnote
373 (Direct action in nullity) ; Lajeunesse v . Cité de Montréal, supra, footnote 380, at p . 379 ; Thériault v. The Parish of St . Alexandre (1902), 8 R .
de Jur. 526 ; Rousseau v. La Corporation de la Paroisse de St. Narcisse de
Beaurivage, [1966] Que. S.C. 143, at p. 149 .
111 Intertrade Industries Ltd. v. Cité de Cite St . Luc, supra, footnote
380, per Lafleur J .
116 Demetré v . Cité de Montréal (1911), 12 Que . P.R . 232 .
396 Donatelli Shoes Ltd. v. Labour Relations Board, supra, footnote 352 ;
Cité de Montréal v. Tourville et Roberge, [1949) Que . K.B . 465 ; Smith v .
East Elloe R.D .C., [1956] A .C . 736, at p. 771 .
397 [1963] Que. S .C . 227 . Se e also Houde v . Benoit, [1943] Que. K.B .
713, at p. 721 ; La Laiterie Perrette Ltée v . La Cotir des Sessions de la Paix,
[1965] Que . Q .B. 646.
128 R. v . Governor of Brixion Prison, ex p. Soblen, supra, footnote 378 .
111 Supra, footnote 380, at p. 382.
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de pouvoir par une corporation municipale comme équivalent à
mauvaise foi en droit administratif.400
In any event, it is only after considering all the facts of the case
that the courts will decide whether or not a public agent has shown
bad ,faith in the exercise of his discretionary powers.401
C) Use ofDiscretionary Power According to Wrong-Principles
or for Irrelevant Considerations.
Especially in cases of the issuing, suspension or revocation of
permits or licences, the courts do not hesitate to intervene and review the discretionary acts ofa public agent under powers conferred
by the legislature when those acts are based on wrong legal principles 402 or on irrelevant considerations.401 It has been held that the
refusal by a municipal
all corporation to issue to , an applicant, who
had complied with
the conditions prescribed by law, a permit
to operate a laundry for the sole reason that the chief of police
objected, was based on a wrong principle of law that justified court
intervention .404 Similarly it Was held in Roncarelli v. DuplessiS 405
that the manager of the Quebec Liquor Commission had applied
wrong and irrelevant principles of law in cancelling Mr. Roncarelli's permit ; and quite recently the Supreme Court of Canada
expressed its endorsement of such a basis of intervention when
Spence J. said :406
Unless in this Court it appears that the Board were exercising their
judgment upon improper principles, this court should not attempt to
revise their figures .
Furthermore, the fact that a public body bases the exercise of
410 Corporation de la Ville, de Dorval v. Sanguinet Automobile Ltie,
(1960] Que. Q.B. 706 .
401 As Lafleur J. pointed out in the recent case of Intertrade Industries
Ltd. v . Cité de Cote St. Luc, supra, footnote 380, at p. 379 : "Lorsqu'une
partie met endoute la bonne foi d'une corporation municipale en rapport
avec l'adoption d'un règlement de modification de zonage, le tribunal doit
considérer les circonstances qui ont précédé et entouré l'adoption d'un tel
règlement et les motifs qui ont induit le conseil à le passer."
402 Chartrand v . City of Montreal, sapra, footnote 60, at p. 322 .
403 Re Toronto Newspaper Guild, local 87, the Globe Printing Company,
supra, footnote 2 ; Labour Relations Board of Saskatchewan v. R . ex rel.
F. W, Woolworth Co . Ltd . et al ., [1956] S.C.R. 82, [195515 D.L.R. 607 .
404 Backie v. City of Montreal, supra, footnote 56. See also Plonner
Laundry and Dry Cleaners v . Minister of National Revenue, [1940] A.C.
127, at p. 136 ; Lower Mainland Dairy Products Board v. Turner's Dairy
Ltd. et al., [1941] S.C.R. 573, at p. 577 ; Pure Spring Co . Ltd. v. Minister
of National Revenue, [1947] 1 D.L.R. 501, at p. 531 ; Hoffman La Roche
Ltd. v . Delmar Chemicals Ltd., supra, footnote 280 .
411 Supra, footnote 59, at p. 695, rev'd, see supra, footnote 57, at p. 507,
per Rinfret J. dissenting, but aff'd, ibid.
M Herrington v. City of Hamilton, supra, footnote 201, at p. 278 .
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its discretion substantially'17 on considerations that are irrelevant
and have no real connection with the matter before it, is sufficient
to invalidate the decision and to lead to its being declared ultra
vires by the courts . Thus, in Roncarelli v. Duplessis, 4111 the Supreme
Court of Canada held that there was, between Mr. Roncarelli's
adherence to the sect of Witnesses of Jehovah and the financial
assistance he gave them, and the object or purpose of the Quebec
Alcoholic Liquor Act,401 no relation to justify the manager of the
Liquor Commission in revoking Mr. Roncarelli's permit on that
account. The consideration was quite irrelevant to the exercise of
the manager's discretion. The words of Abbott J. are most explicit
on this point :410
The religious beliefs of the appellant and the fact that he acted as bondsman for members of the sect in question had no connection whatever
with his obligations as the holder of a licence to sell alcoholic liquors .
The cancellation of his licence upon this ground alone therefore was
without any legal justification .

The courts are not prevented from intervening in such circumstances even by the presence in the statute conferring discretionary
power of a provision expressly excluding their authority. 411 It is,
however, often difficult to prove that a public authority has been
substantially influenced in the exercise of its discretion by irrelevant
considerations. This difficulty is closely connected with the fact
that the law does not usually require administrative officers, bodies
or tribunals to give their reasons for exercising their discretionary
powers ;412 So the courts enjoy a very wide discretion in this field
and have to rely largely on statutory interpretation . On one special
occasion, the courts held that if an administrative officer, body, or
tribunal refused to disclose the reasons for his decision, a presump407 It is not necessary to that purpose that the consideration be totally
dominant or constitute the sole foundation on which an agent or a public
authority relies when acting. See de Smith, op . cit ., footnote 4, p . 204.
408 Supra, footnote 57 .
401 R .S .Q ., 1941, c . 255, now Quebec Liquor Board Act, supra, footnote 236 .
410 Supra, footnote 57, at pp . 183-184 . See also Smith and Rhuland Ltd.
v . The Queen ex rel . Price Andrews, [1953] 2 S .C .R . 95 ; Re Hammond,
11950] 4 D .L .R . 26 (N .S .S .C .) .
411 Demetre v . Citd de Montrial, supra, footnote 395. The situation
differs in England : see Roberts v . Hopwood, [1925] A.C. 578 .
412
However the Labour Code, supra, footnote 12, requires the councils
of arbitration (s . 76) and the Labour Relations Board (s . 113) to give the
reasons for their decisions . See also the Workmen's Compensation Act,
R.S .Q ., 1964, c . 159, s. 59 (4) ; The Quebec Pension Plan Act, S .Q . 1965,
c . 24, ss . 17,191 ; The Quebec Supplemental Pension Plan Act, supra, footnote 36, s . 18 ; The Quebec Mining Act, S .Q ., 1965, c . 34, s . 294 . These are
legislative steps in the right direction .
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tion would be inferred that he had none which was lawfal ;"' however, they seem to have established as a general principle that these
administrative officers or bodies need not disclose the reasons for
their deciSionS. 414
Moreover, when the statute contemplates a general policy or a
number of specific considerations that the public agent is to follow
or observe in exercising his discretionary powers, the courts will
inquire whether this policy has been followed or these conditions
observed. It also happens that the influence ofirrelevant considerations in an administrative decision can be inferred from the whole
of the circumstances in which it was made, or from its being unjust
or unreasonable .411 But as a rule the statute does not specify the
considerations that are to guide the agent in exercising his discretionary powers . In such a case the courts determine if the agent
was free to be swayed by a limitless range of considerations or if
he was not rather bound to restrict himself to some only .411 This
occurs generally in an indirect and roundabout way, by the oblique means of a mandamus ordering the public authority to exercise his discretionary powers according to law. This method sometimes enables the courts to compel a public agent not only to use
his discretion but to use it in a particular Way.417
D) Arbitrary, Unjust and Unreasonable Use ofDiscretionary Power.

When a public authority, in exercising its discretionary powers,
gives .evidence of injustice and discrimination with respect to a
particular individual or group, or again when it acts in an entirely
unreasonable manner, the courts do not hesitate to review the
abuse. 418 Such abuses of power or discretion must however be
proved by the person aggrieved. 419 The discretionary powers need
413 Wright's
Canadian Ropes v . Minister of National Revenue, (19461
S.C . R . 139, at,p . 169, per Kellock J., aff'd by [194711 D-L .R.~ 721 (P .C .).
414 Stiffel
v. Citd de Montrdal, supra, footnote 51, at p. 260 where Galipeault J . held that the Director of Police was not bound to give the reasons
for which he refused to give his approval for the issue of a permit . See
also Villeneuve v . Corporation of the Parish of St . Alexander (1912), 42
Que . S .C . 487, at p . 489 ; Waller v. City of Montrial, supra, footnote 51,
at pp. 24-25, per Greenshield J.
415 Intertrade Industries Ltd. v . Citj de Cote St. Luc, supra, footnote
380, per Lafleur J.
11 Fraser (D.R.) and Co. Ltd. v . Minister of National Revenue, [1949]
A .C . 24.
417
See de Smith, op . cit ., footnote 245 . See also fl . v . Bishop of Sarum,
ex p. Kent, supra, footnote 245 ; R. ex rel . Dumont v . Com'r of Provincial
Police, supra, footnote 245.
411 Le Syndicat des Employis d'H6pitaux de Montreal Inc. v . L'H6pital
Goin&al de Verdun, [1964] R .D .T. 118, at p . 128 .
419 Citj de Sillery v. Sun Oil Co . Ltd. and Royal Trust, 119641 S .C .R .
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not be of a judicial or quasi-judicial nature ; they may purely be
administrative. 120 However, it must be admitted that the courts
Nvill be better disposed to intervene in cases where the rights of
individuals have been affected.
Here again, these criteria of intervention are closely connected
with the doctrine of ultra vires . 421 Though not synonymous they are
generally used together by the courts to show that in a given case
there has been a serious misuse of discretion that renders the administrative act or decision ultra vires . 421 They sometimes manage
in this way to review the underlying motives that influenced the
public agent in exercising his discretion ; 421 and guard against it as
they may'424 they sometimes in fact exert a control based upon
expediency.
A municipal corporation which passes a resolution or by-law
that is unjust and discriminatory"' towards one or more persons
or a group, risks the quashing of the resolution or by-law by the
courts on the ground that it is ultra vires.421 This is a serious misuse

552, at p . 557-, La Laiterie PerretteLtéev . La Cour des Sessions de la Paix,
8upra, footnote 397.
~ Except, of course, when the courts intervene by way of certiorari or
prohibition .
421 Carrier v.
Cité de Salaberry de Valleyfield, supra, footnote 40, at
p . 308, per Casgrain J . : "Considérant que ledit règlement est nul et ultra
vires parce que discriminatoire" . See also La Laiterie Perrette Ltée V. La
Cour des Sessions de la Paix, supra, footnote 397 .
422
Roy v . Corporation d'Aubert-Gallion (1929), 46 Que. K.B . 15 ; La
Corporation de St . Joseph de Beauce v. Lessard, supra, footnote 373 .
421
See Bouchard v. Citj de Longueuil, [1942] Que . S .C . 303, at p . 306
where it has been held by the court that the motives which influenced the
mayor and the aldermen to refuse the issue of a permit to operate a dancehall were neither justifiable nor justified . See also Rolliug v. Langlais,
[1958] Que. Q .13 . 207, at p . 210, per St. Jacques J ., approved by Hecht v .
McFaul, and Att.-Gen . of Quebec, [1961] Quo . S .C. 392, at pp . 394-395 .
See also Phaneuf v . Corporation du Village de St . Hugues, supra, footnote
54, at p . 85, per Hall J . ; Intertrade Industries Ltd. v . Citif de Cote St . Luc,
supra, footnote 415 .
' 24 See Mercier v. Corporation dit Cointi de Bellechasse (1907), 31 Que .
S .C . 247, at p . 253, per McCorkill J . ; Quesnel v . D'amour, supra, footnote
375 : Cité de Sillery v. Sun 011 Co . Ltd., [1962] Que. Q .B . 914, at p . 922,
per Rivard J. : "Il ne nous appartient pas de décider si la décision du Conseil a été opportune ."
"I In municipal matters nearly all the by-laws are discriminatory in the
sense that they prohibit certain things and allow certain others . It is nevertheless necessary before the courts can intervene by means of direct action
in nullity that the discrimination should be equivalent to fraud and that it
should cause a flagrant injustice . See Citj de Sillery v . Sun Oil Co . Ltd.,
and Royal Trust, supra, footnote 419 ; Rousseau v. La Corporation de la
Paroisse de St . Narcisse de Beaurivage, supra, footnote 393 ; In another
recent case, City of Ottawa v. Royal Trust Co . Ltd., [1964] S .C.R . 526,
Spence J . pointed out, at p . 547, that "the test of discrimination, if any, is
whether it (the by-law) was reasonably necessary" .
426
Corporation Municipale dir Village de Ste . Anne du Lac v . Hogue,
[1958] Que . Q .B . 183 ; Carrier v. Chi de Salaberry de Valleyfields, supra,
footnote 421 ; Phaneuf v. Corporation A village de St. Hugues, supra, foot-
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of discretion which the courts feel justified in correcting . Similarly
there are many cases in Quebec administrative law where the
courts have held that a public agent could not use at pleasure or in
a totally arbitrary way the discretionary powers assigned to him
by the legislature .427 As Greenshields J. said in Jaillard v. City of
Montreal :428
It isa well known principle that a discretionary power given to a public
officer must not be exercised capriciously or arbitrarily . . . .

The courts are not content merely to quash or annul the arbitrary acts or decisions of public agents. They also award damages
to the injured party; and if the public agent was acting in his
official capacity, that is, in the performance of his duties, the
damages must be paid by the government . It was held by the Court
of Appeal that the arbitrary cancellation of a fishing licence by the
Minister of Fisheries entitled the licencee to claim damages from
the government on a petition of right . 411 But if, on the other hand,
the public agent was not in the performance of his duties when he
made an arbitrary decision, he may be held personnalty liable for
the damage suffered by the person affected by this decision . 430
The judges in Quebec also exercise a measure of control over
the reasonableness of administrative decisions ; but it is asserted
discreetly, unobtrusively and to a limited extent only, for there is
no general principle in Quebec administrative law that . the validity
of an administrative act or decision is dependent on its being
reasonable .411 In order for the courts to intervene, it is usually
necessary for the decision to reveal an absence of reasonableness so
gross and obvious that it cannot be explained except by bad faith
on the part of the agent who made it or by his having acted for an
improper purpose or from irrelevant considerations foreign to the
issues . 432 As a result, it is often very difficult to determine whether
note 423 ; Intertrade Industries Ltd. v . Citj de Cdte St. Luc, supra, footnote
423 ; City of Calgary v . S. S . Kresge Co . Ltd. (1966), 52 D .L .R. (2d) 617
(Alta S .C .).
427 Chartrand v. City of Montreal, supra, footnote 402 ; Richelieu and
Ontario Navigation v. Commercial Union Assurance Co., supra, footnote
242 ; Goulet v . Cité de Montréal et Dupéré, S .C.M ., nô. 150501 ; Bouchardv.
Cité de Longueuil, supra, footnote 423, at p . 307 ; Cité v . Leclerc, [1875]
R,A .C . 383 .
428
Supra, footnote 51, at p . 114 .
429
Lapointe v . Le Roi, supra, footnote . 140.
410 Roncarelli v. Duplessis, supra, footnote 57 .
"I Similarly, there is no such principle in English administrative law.
See de Smith, op . cit ., footnote 4, p . 214 . However, this principle is more
largely applied in the United States given the much greater degree of
control exercised by the federal judges over the constitutionality of laws .
432
Phaneuf v . La Corporation du Village de St . Hugues, supra, footnote 426 .
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court intervention in an administrative decision is prompted by
the irrationality, bad faith or arbitrariness of the agent, or by the
irrelevance of the considerations on which it is based."'
Consequently, the courts in Quebec seldom use the criterion of
reasonableness as such and by itself to justify their intervention in
the exercise of discretionary power. Usually, they employ it merely
as a collateral aid to prove arbitrariness or bad faith, so they rarely
dissociate it from the doctrine of ultra vires . On the other hand,
they quite frequently justify their refusal to intervene in the exercise of discretionary power on the ground that it was used reasonably, thereby implying clearly that they would not hesitate to intervene were the situation reversed . 411
There is also a presumption that the council of a municipal
corporation is usually composed of reasonable men. If nevertheless
it makes a decision that no reasonable man could possibly reach,
the courts feel justified in assuming that it was prompted by improper motives or did not approach the matter in question in fair
and open frame of mind, and they will therefore intervene and
annul the decision .435 Similarly, a by-law passed by a municipal
corporation and which appears to be, according to the very terms
of Duff J. of the Supreme Court of Canada, "so unreasonable,
unfair or oppressive as to be on any fair construction an abuse of
the power",436 will be quashed by the courts. Moreover, in Ville de
Beaconsfield v . Dame Brunet,417 Greenshields J . of the Quebec Court
of Appeal while stating "that a by-law or a statute legally enacted,
with full authority to enact, may be annulled on the ground of
unreasonableness or oppression", 438 qualified unreasonableness
thus :439
The unreasonableness or oppression must be that contemplated by
law, and not as merely alleged by a person who considers himself
oppressed, or from his point of view, considers the by-law unreasonable.

"' Laieunesse v. Citd de Montrial, supra, footnote 380, at p. 379 ; Roncarelli v. Duplessis, supra, footnote 405, aff'd see supra, footnote 57 ;
Jaillard v. Citc~ de Moyarcral, supra, footnote 428.
"I Stiffel v. Citj de Montreal, supra, footnote 414; Township of Scarborough v. Bondi, 119591 S .C .R . 444, at p. 452, per Judson J . ; Lachapelle v.
La Conimission Athl&ique de Montrial, [1959) R . L. 155, at p . 180, per
Ferlan d J . ; Waller v. Citj of Montrial, supra, footnote 5 1, at p. 17 .
415 La Corporation de St . Alexis des Monts v. McMurray (1920), 29 Que .
K. B. 20, at p. 26.
"I City of Montreal v. Beauvais (1909), 42 S.C .R. 211, at p . 216. See
also City of Ottawa v. Royal Trust Co . Ltd., supra, footnote 419, at pp .
546-547, per Spence J . dissenting.
437
418
(1921), 31 Que. K .B . 196.
Ibid., at p. 203.
459
Ibid., at pp . 203, 204. See also Lamarche v. Le Club de chasse 4
courre Canadien, supra, footnote 290, at p. 79 .
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It is also well established that a subordinate or administrative
body, called upon in the performance of its functions to interpret a
statute or by-law, must give it a fair and reasonable interpretation.
In Roach v. Tripanier,441 where the recorder of the City of Lachine
had held that a member of the Witnesses of Jehovah sect, who distributed religious circulars voluntarily and without remuneration,
violated a municipal by-law requiring everyone engaged in the
business of distributing circulars to take out a licence before doing
so, the Superior Court held that the recorder had interpreted the
by-law so unreasonably as to justify the court in intervening on a
certiorari and quashing the recorder's decision . As Smith J. said : 4~1

To place such an interpretation upon the said by-law would, in the
opinion of the undersigned, be entirely unreasonable.

The principle that the courts do not impose their own standards
of reasonableness on administrative agencieS442 admits therefore
of some exceptions in Quebec administrative law ; and it is worthy
of remark that in none of these cases had the agency or tribunal
been assigned an express statutory duty to act reasonably in the
exercise of its powers -or discretion. It is also noteworthy that such
statutory duties are practically unknown in the statutes of Quebec,
at least in specific form.
This study of the general principles upon which the courts of
Quebec have usually based themselves in reviewing the abuses committed by public agents and bodies in the exercise of their discretion
shows that the judges in Quebec, similarly to the English judges,411
generally make no distinction between the motives which lead to
the agent's action and the purposes which he pursues. Nevertheless,
there exist s in Quebec administrative law a certain review of the
legality of ,the administrative agent's motives.
It often occurs that the purposes and the motives of an agent
are so intimately linked together that the courts review them
without distinguishing between the tWo.444 Moreover, the courts i
particularly in matters of permits and licences, frequently require
the licensing bodies to take into consideration certain factors
410 Supra, footnote 206. See also Canadian Westinghouse Co . Ltd. and
Local J64 Draftsmen's'Ass6rciation of Ontario (1962), 30 D.L.R. (2d) 673

(Ont. C.A.).
441

Ihid.
Fraser (D .R.) and Co . Ltd. v . Minister

of National Revenue, supra,
footnote 416, at pp. 34-36.
"I See de Smith, op. cit., footnote 4, at p. 197.
- 444 Bouchard v. Citd de Longueuil, supra, footnote 423 ; Chartrandv . CiteF
of Montreal, supra, footnote 402.
442
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rather than others . This enables them to review the motives from
which such permits or licences have been granted, refused or
cancelled. 441
However, this distinction actually arouses little interest in
Quebec administrative law. The most one can say is that in cases
where the motive is either evident or easily seen, the courts have
but to operate an objective review of the legality of the act. Furthermore, it is much easier for a person affected by this act to prove
the dishonesty of the agent's intentions ."' There is, however, no
general law in existence which obliges all public agents or bodies
to state the reasons for their decisions .417 A measure imposing such
a duty would certainly be very welcome in Quebec and, if such an
eventuality was to occur, the review of motives would become a
much more frequent means of reviewing the Administration's acts
and decisions . 448 It must not be assumed that the review of purposes
would then disappear. An act can stem from legal motives and at
the same time be carried out for illegal purposes. Consequently,
the distinction between the purposes pursued by an agent and the
reasons or motives which prompt him to pursue these purposes
would acquire an even greater practical importance.
Conclusion

On the basis of the foregoing, one can fairly conclude that the
observance of law, substantive and procedural, seems to be a
condition of jurisdiction .449 Indeed, the courts often consider not
only the irregularities which pertain to the very existence of jurisdiction but also many of those which occur in the exercise of this
jurisdiction as justification for an attack on jurisdiction . Administrative acts and decisions have therefore often been quashed in
141 Ronearelli v. Duplessis, supra, footnote 57, at pp . 183, 184.
411 See G. Ganz, A Voyage of Discovery into Administrative Action,
[1963] Pub . L . 76, at p . 93 .
447 In England such a law has existed since 1958 . See the Tribunals and
Inquiries Act, 1958, 6 & 7 Eliz . 2, c . 66, s . 12. The administrative tribunals
listed under Schedule I of this Act must give the reasons for their decisions
when requested to do so . In Quebec, the Labour Code, supra, footnote 12,
requires the Labour Relations Board (s .113) and the Councils of Arbitration (s . 76) to give reasons for their decisions . See also Workmen's Compensation Act, the Quebec Pension Plan Act The Quebec Supplemental
Pension Plan Act, The Quebec Mining Act, supra,
,
footnote 412 .
448
This would happen probably by means of the error of law on the
face of the record, naturally on the condition that it should become possible to use this ground of review more easily in Quebec administrative law.
449 Notwithstanding some occasional learned arguments to the contrary .
See D . M . Gordon, the Observance of Law as a Condition of Jurisdiction
(1931), 47 L.Q . Rev. 386, 557. Also by the same author, Conditional or
Contingent Jurisdiction of Tribunals, loc. cit ., footnote 14 . Also A . Rubinstein, op . cit ., footnote 103, pp . 220-223 .
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Quebec because of so-called defects of jurisdiction which arise
from error of law, violation of the rules of natural justice, noncompliance with other procedural rules imperatively imposed by
law and lastly, from bad faith, improper purposes and wrong
motives.
In strict jurisdictional theory, those irregularities which occur
in the exercise of jurisdiction cannot be said "to remove from the
area ofjudicial authority a subject within that area" . 411 Once jurisdiction is established, any misuse of jurisdiction amounts to a mere
error in its exercise, and the acts and decisions so done and made
are only voidable .451 However, the wording of privative clauses and
the legislative provisions which govern the issue of prohibition and
certiorari writs have compelled the Quebec courts to rationalize
into a defect of jurisdiction, which renders the acts and decisions
void ab initio, many of those irregularities which should have been
considered as mere errors in the exercise of jurisdiction .
The use of the doctrine of ultra vires in such a broad sense
contributes largely to the obscurity that pervades that part of
administrative law. Indeed, most of the uncertainties that actually
exist in the field of judicial review of administrative action are
derived from it. For the sake of the consistency, clarity, and comprehension of this part of the law, two simultaneous lines of development seem to be highly desirable. First, the courts should
cease to stretch to the Emit the scope of the concept ofjurisdiction
and thus agree to reduce the doctrine of ultra vires to its strict sense.
Secondly, the legislature should enable the courts, by a different
wording of privative clauses and by the enactment of new provision s, to lay down a body of legal principles independent of the
doctrine
,
of ultra vires which would govern the error of law on the
face of the record, the doctrine of natural justice, and abuse of
discretionary powers. It is to be hoped that the future'developments
in both case and statutory law will come into being along these
lines.

410 P. J. Millward, loc. cit., footnote 4.
161 Accordingly, they should not be subject to "collateral attack" ; they
should be directly challenged only, See Rubinstein, op. cit., footnote 103,
pp. 5-7.

