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The Civil Law System of the Province of Quebec : Notes, Cases and
Materials. By J. G. CASTEL, S .J .D ., Professor of Law, Osgoode
Hall Law School. Definitive Edition. Toronto : Butterworth &
Co . (Canada) Ltd. 1962 . Pp . xxxiv, 613. ($22 .50 ; student price
$15.00)
This work is the definitive edition of a case book prepared in 1961
by the author for use at Osgoode Hall Law School in an optional
third year course in comparative law. The provisional edition,
mimeographed and bound in a looseleaf binding, was reviewed by
me in this Review last year' and in the interest of brevity I shall
not repeat what has already been said .
The very few shortcomings noted in the provisional edition
have all been corrected in the present edition. The overall arrangement, which was excellent, has been retained and improved. The
bibliography, opening the treatment of each subject, has been
greatly expanded to the point where it is believed to include many,
if not almost all, relevant articles and books on the various branches
of the civil law of Quebec that are treated. Indeed, anyone studying
in depth any problem of that law could usefully consult this work
to determine the available legal literature.
There have been added to this edition articles on the law of
France, on the origins and steps leading to the codification of the
Napoleonic Code and on the rules of legal interpretation followed
in France, a table of abbreviations, a table of statutes, relevant
excerpts from the Reports of the Codifiers of the Civil Code of
Lower Canada, and questions and problems based upon examinations at various leading law schools.
The book is clearly printed and well bound. The text is clear
and concise, and the cases and doctrine reproduced have been well
chosen.
The work can be consulted with advantage not only by students
but by anyone interested in the basic essentials of the Quebec
Civil Code . It is to be hoped that the author will eventually find
1 (1962), 40 Can. Bar Rev. 133.
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time to prepare a companion volume to deal in detail with subjects
other than contractual and delictual obligations.
GEORGE S . CIIALLIES*

Archbold's Pleading, Evidence and Practice in . Criminal Cases. By

and MARSTON GARSIA . Thirty-fifth
Edition. Toronto : The Carswell Company Limited . 1962. Pp.
T . R . FITZWALTER BUTLER

cc, 1771 . ($25 .05)

On the whole, Archbold, in its new edition, is well suited to its
traditional role in England as the standard reference book for
criminal lawyers and the Criminal Investigation Departments. It is
a concise arrangement of English criminal law.
The book has two main uses in Canada. Firstly, for the criminal
practitioner, it is a good second to have in the office library. It is
a better quality product than Crankshaw, although, of course, its
utility is limited by the differences in statute law and the absence
of Canadian case material. Secondly, it contains useful comparative material for the advocates oflong overdue reforms, particularly
on the taking of confessions, the admissibility of previous convictions, legal aid, and some provision for the payment of defence
costs on an acquittal.
There are the expected introductions of new statute and case
law since the last edition. Shaw v. D.P.P. 1 finds a place, although
perhaps not the right one. An indictment for the common law
misdemeanor. of "Conspiring to corrupt public morals" can hardly
be classified under the heading "Conspiracy to commit any offence
punishable by law", for the corruption of public morals is no
offence per se. On the other hand, one can understand any reluctance the editors may have felt to give this alarming decision a
heading all of its own.
Unfortunately, there is only a passing mention in fine print of
a development which is probably one of the most potentially
fertile of recent years. 2 This is the rule that in a, criminal case, even
though evidence is admissible, the judge still has a discretion to
exclude it when he deems it necessary to prevent unfairness to the
accused or undue prejudice against him.' This discretion is not
`The Hon. George S . Challies, Associate Chief Justice of the Superior
Court of Quebec, Montreal .
1 (1961), 45 Cr . App . R. 113.
2 Para . 1017 .
3 R . v. Peter Martin Jenkins (1945), 31 Cr. App . R. -1, at p . 15 ; Moor
Mohamed v . R ., [1949] A .C . 182, at p . 192 ; Harris v. D .P .P., [1952]
A .C. 694, at p . 707 . Kuruma, Son of Kanizz v. The Queen, [1955] A .C . 197,
at p . 204.
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limited, as the present arrangement in the book suggests, to evidence of similar facts, and the point has surely been reached where
the discretion to exclude requires a separate general heading.
A final criticism is that the book suffers slightly from that conservatism which regards statutes, judgments and eighteenth century
writings as the only respectable source material .4
TERENCE G. ISON

Current Projects in the Prevention, Control and Treatment of Crime
and Delinquency. New York : National Council on Crime and
Delinquency. 1962 . Pp . 659. ($6.75 U.S .)
At first sight, one would imagine that there is very little to review
in a publication which consists of a list of seven hundred research
projects . On the contrary, the implications which one is able to
draw from the lists themselves would be ample reward for any
reader who has an interest in the field of crime and delinquency.
In addition, the introduction, analysis and prognosis related to
this research are vital, provocative and full of interest .
This is the first semi-annual publication of a project undertaken
by the National Research and Information Centre which was
recently established by the omniscient National Council on Crime
and Delinquency . The Centre will act as a clearinghouse and
repository of information on current research being carried on
anywhere in the world. It has plans for future development ; a
yearbook and comprehensive bibliography will be prepared and,
to facilitate the collection and collation of information, it is also
hoped that a clearinghouse will be set up in each of the states of
the United States of America.
The advantages of such a programme are obvious. It will enable
the research centre to assess the current state of research and in
turn, will ensure that the gaps which are apparent in the knowledge
being collected will be filled .
The gathering of such information is not an easy task . A plea
is made to all those engaged in research to notify the Centre of
their work. The Centre has a special form on which the information
required may be recorded . It is hoped that the allegedly sparse
4 For example, in para . 408, R. v. Stobbart (1951), 35 Cr . App. R. 125,
is cited for the proposition that legal aid should not generally be granted
for pleas of guilty, but there is no reference to the subsequent and considered view to the contrary expressed by the Lord Chief Justice to a
meeting of magistrates . See (1961), 125 J.P. 342. This is surely more likely
to be followed than the dictum of 1951, which, incidentally, is not contained in the reports.
*Terence G. Ison, of the Faculty of Law, University of British
Columbia, Vancouver.

1963]

Revue des Livres

619

research being carried on in this country gives a false impression
of the true position . It is also hoped that the Canadian Corrections
Association, which has been showing a growing interest in the field
of research will make available such information as it is able to
collect. If the index is accurate and comprehensive, there appears
to be only one Canadian project listed. This is a "trend report on
research on juvenile delinquency" which was carried out by Dr .
Szabo of the University of Montreal . This could hardly be termed
an epoch-making study of the Canadian crime scene as it is itself
an evaluation of previous research in western countries in the
field of juvenile delinquency.
The great bulk of the projects describe work which is being
carried out in the United States but there is a surprisingly large
number of studies reported from France, Italy and the United Arab
Republic . Canadians might take some heart from the fact that the
index also records only one project in the United Kingdom. Therefore it would appear that the Centre must ensure that their requests
for information should be spread farther afield for the ensuing
publications . The Centre is well aware of this as the introduction
states : "Although our foreign coverage is pretty spotty, we are
looking forward with great expectations to future internationalco-operation." 1
The Centre not only sought information from universities but
also from governmental and international agencies and included
in its lists practical projects as well as those which had a purely
theoretical approach . Therefore, there are descriptions of many
worthwhile experiments, innovations and programmes which could
easily have been neglected, if the orientation had been too academic .
In its present state of development, the Centre quite rightly
considers that it is not capable of making qualitative assessments
of the listed projects . It has also proved difficult to be entirely
uniform in the reporting of projects ; future reporters who respond
to the Centre's requests for information are urged to be as specific
as possible so that the survey will have maximum significance .
It is interesting to note that the statistics show that the universities are not the main researchers in the field of crime and
delinquency as only nine point nine per cent of the projects were
sponsored solely by institutions of higher learning. A little over a
quarter of the projects were carried out under governmental
auspices . Furthermore, in over half of the projects, government
finances were supporting or subsidising the research work of
private agencies and university departments.
®f course, it was natural that most of the "action studies"
were not supervised by the universities ; most of these inquiries
Pp . 16-17
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were being made by governmental and private agencies looking
into problems of prevention control. On the less virile scene of
"information gathering programmes" the universities had carried
out most of the projects which are described as "surveys" and
"tests of hypotheses" whereas in this category of "non-active"
projects, the government agencies had carried out most of the
"causal and correctional studies" which used experimental and
quasi experimental methods. It is regrettable that lack of funds
makes it impossible for private agencies to develop any research
projects which would evaluate their own work ; most of the studies
have been of the information gathering type which enabled these
agencies to compile statistics and little else.
It is not at all doubted that alcoholism is one of the greatest
factors, direct or indirect, in the commission of crime. It was not
surprising therefore to discover that researchers had investigated
this social problem in thirty-nine per cent of all projects. Similarly,
narcotic addiction, was investigated in seventeen per cent of the
studies. Homicide and suicide accounted for a surprisingly high
eleven point six per cent each. This uneven distribution of research
is a little disquieting when it is noted that property offences were
examined in a mere eight point seven per cent of the projects.
No doubt everyone most enjoys doing that which they find most
interesting ; it is unfortunate however that so much research time
and effort should be spent in the investigation of such atypical
crimes as suicide and homicide. These criminal acts certainly do
not lack importance but one could hardly call them major social
problems. On the other hand very little is known about the property
offences which are committed every year in such vast numbers.
For instance the latest Canadian annual statistics show that 26,174
offences against property were committed in 1958 ; this figure does
not include a further 7,427 committed by juveniles. Messrs . Sutherland and Cressey have done some work in this field but we need
more than these socio-cultural studies.2 There are very few aetiological studies based on scrupulously empirical findings .3
Current Projects contains a detailed analysis of the projects
which were reported to the Centre ; the editors have categorised
them according to type of offender, form of punishment, type of
detention, the treatment alternatives which have been applied and
finally the many facets and factors which comprise an offender's
background . The introductory essay by Hyman Frankel is a concise
and incisive assessment of the research needs for the future . His
study has all the virtues of retrospection and introspection enabling
a thorough evaluation of research studies. His criticism is strong
and his prognosis pessimistic-in his opinion the future is bleak
The Professional Thief (1937) and White Collar Crime (1949).

3 Other Peoples Money, (1953) .
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if the present research methods and targets are adhered to. The
severe criticisms which he makes are not exaggerated. Some - conception of the present predicament will be seen in the following
quotations from his essay. Mr. Frankel says
. . . the current scientific body of knowledge about the treatment,

control and prevention ofcrime and delinquency is reflected as woefully
inadequate in the writings of the very students in the field who are
most vitally engaged in both research and practice.'

In the same vein, he states, in referring to the work of the'psy,chotherapists and their failure to assess their programmes

However valid their claims of success may be, and however Justifiabig
the faith in the soundness of their underlying assumptions, the reported
cases of "reformed" and "improved" testify only to the dedicated
efforts and deep seated convictions of a large and growing number'of
psychotherapists and their adherents, not to a growing body of scientific
knowledge.'

In discussing the correctional programmes which have been
employed, he is of the opinion that :
The practical application of knowledge depends upon our ability to
repeat the fundamental aspects of a programme. But ifwe do not know
how to describe what happened in the first place-even if it worked
-we have no way of benefiting from the experience.a
Statistics, he considers, are too often used as a "drunk uses 'a

'lamp post, not for light but for support" .' Therefore if we believe
that something "works" too often we do not know why this is so.
The social worker is frequently unable to make a constructive and
sustained expansion to his programme because he is not able to
evalue the success or failure of his previous. efforts.
Mr. Frankel's disenchantment with the present state of affairs
is well summarised in his remark that "the flaws in our research
enfeeble our theory and make pompous our practice".
It is ironic that Mr. Frankel's remarks should be echoing the
protestations of Messrs . Michael and Adler recorded in their survey
of the state of criminological research which was published thirty
years ago. At that time, the authors of Crime, Law and Social
Science" were almost universally criticised when they suggested
that the study of the prevention and control of crime could not be
the subject of a separate and legitimate discipline so long as the
so-called disciplines of sociology and psychology were inept and
did not have a firm empirical foundation . For Messrs . Michael and,
Adler's purposes, these "disciplines" have changed little in the
ensuing years ; yet this volume published last year shows that thq
6 I' . 50.
Pp. 45-46.
' P. 47.
' P. 51.
$ (1933) . See reply by Sutherland : The Michael-Adler Report, Sutherland Papers, ed. by Cohen, Lindesmith and Schuessler (1956), p. 229 . Also
Crime, Law and Society: A Symposium (1934), 34 Col . L. Rev. 277 .
4
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fields of sociology and psychology claim by far the bulk of the
research reported by the Research and Information Centre.
In more recent years we have heard the pleas of Baroness
WoottonO advocating the study and expansion of the social sciences
upon a properly formalised basis. Interest is growing but the ad
vances which have been made so far are minimal. The criticisms
of Mr. Frankel are, unfortunately, valid.
It is hoped that the Research Centre will provide not only
cohesion but also some direction in the study of the problems inherent in crime and delinquency. This proper foundation for research is very necessary if the institutes of criminology which are
now being established are to have any real meaning, not only in
terms of research, but also in the more practical role of suggesting
solutions to the problems of crime and anti-social behaviour.
There is no panacea but one can hope that the interdisciplinary
approach by an institute will have a salutary effect . It cannot be
urged too strongly that the aims of the criminologist will riot be
achieved by the present methods. Mr. Frankel points out that the
use of statistics has been either inadequate or inept. Both the authors
of Crime, Law and Social Science and Mr. Frankel have pointed
out that so often the techniques of research are very crude (amounting to "raw empiricism" to use Messrs. Michael and Adler's
term); frequently control groups are not used and there is no
analysis of variations within the programme of investigation.
No one should underestimate the problems of establishing
proper methodological studies; it is also extremely easy to place
too much faith in the universal application of valid research techniques towards the solution of all problems . Nevertheless, how can
we ensure that those projects which are best dealt with by valid
research methods will be achieved? One could well imagine that
Mr. Frankel is trying to be ironic when he says that the social
scientists are realising that the scientific method is feasible in their
disciplines and that :
There remains only the painstaking research tasks necessary to :
(a) Accumulate enough data ;
(h) Organise the data into enough hypotheses and theories ;
(c) Put the hypotheses and theories rigorously to the tests of empirical
verification ; and
(d) Develop new hypotheses-and then repeat the process, endlessly .lo

This seems a very tall order ; Mr. Frankel simply adds that an
implicit pre-requisite in this is that the proper methodological
techniques for the refinement and accumulation of information
and the more accurate and efficient observation measurement and
9 Testament for Social Science (1956) and Social Science and Social
Pathology (1959) .
11 P . 45 .
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collation of data will be employed . It is hoped that this preliminary
task will be achieved by the co-ordinating and evaluative functions
of National Research and Information Centre .
GRAHAM E. PARKER *

Offenders as Employees. By J. P.

MARTIN . Cambridge Studies in
Criminology. Volume XVI. London : Macmillan & Co. Ltd.
1962 . Pp . xiii, 178. ($6.00)

This new volume from the Cambridge Institute of Criminology is
a segment of a more comprehensive study being carried out by
Dr. Martin and his researchers under the general title of "The
Social Consequences of Conviction". The author is a sociologist
and he has wisely avoided discussion of the many legal problems
which will, no doubt, be examined before the project is completed .
It is perhaps a little unfair therefore for a lawyer to make any
criticism of a work which has a sociological basis. Nevertheless
one derives only small satisfaction from this study of the employ
ment of criminal offenders and the offences committed by employees
in the English city of Reading. There is little in the findings which
could be considered new. If the work was meant for wide circulation
among the lay population it might serve the useful purpose of
correcting some of the misconceptions which have developed in
the public's view of the convict. It is a trite and grossly misleading
statement that a man released from prison after serving a sentence
is considered as having paid his debt to society.
For the benefit of the uninitiated the study points out in the
euphemistic terms, so dear to the sociologist, that an offender
seeking a job is more likely to find employment if he lies about
his record . This book also makes the rather obvious observation
that a convicted thief or embezzler will not be hired by a bank .
A released man is most likely to obtain work in some industry
where no embarrassing questions are asked; the construction business is a good example. Unfortunately, such employment usually
requires little skill or training and there is limited opportunity for
advancement for a man who is trying to rehabilitate himself in
the community. It must be admitted that this proves one important
fact which is often overlooked by the penal administrator ; it is
unreal in most cases to give an inmate of an institution vocational
or trade training because he is unlikely to continue the training on
the outside, and even if he was to do so, the statistics show that he
*Graham E. Parker, of the Faculty of Law, University of British
Columbia, Vancouver.
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is not Likely to be able to find a job which will be commensurate
with his training.
One melancholy fact which emerges from the study is that the
English after-care agencies to which prisoners are entrusted upon
release are not fulfilling one important function. They are not
providing or are incapable of providing sufficient assistance to the
ex-inmate in job-placement . While it is readily admitted that this
facet of after-care is one of the most difficult to implement, the
greatest efforts should be made to ensure that inmates who are
willing to work should not be left idle.
This study is of limited application to Canada, a country which
suffers from chronic unemployment and seasonal lay-offs . In contrast, Reading was enjoying at the time of the survey full employruent in an area where there was heavily concentrated secondary
`_dustry, which provided a strong demand for the unskilled worker.
At least one parallel can be drawn. In both countries, taboos and
prejudices exist which make employment of offenders difficult in
shat a prospective employer will be very hesitant before he employs
the sexual offender or a person who has been afflicted with mental
illness.
One point of interest to the lawyer is found in the author's
obverse study of the trusted employee who commits some criminal
,offence. There seems to be a well-established code of ethics applied
~o the problem ofstaff dishonesty. The industrial hazard of pilfering
has special meaning in the construction industry in Reading. It
seems that there is a clearly drawn line between what is considered
pilfering and that which will be termed theft. In the former case
the employer will seldom do more than admonish the delinquent
worker, the greatest punishment being dismissal . The peculiar
values attached to human behaviour are seen in the rule that an
employee may "borrow" a considerable amount of builders' hardware and receive little "punishment" and yet, on the other hand, it
is almost always considered outright theft deserving police intervention to misappropriate any amount of money, however small .
No consideration is given by the author to the question of misprision
of felony but, as stated previously, this was not within the author's
terms of reference.
The author observes that this is only meant to be a pilot study ;
the most interesting questions are expressly left unanswered. A
raore stringent and planned approach to the research techniques
employed might have provided a few more answers . It is hoped
that future studies by the Cambridge Institute will delve a little
deeper than the present one was able to do.
GRAHAM E. PARKER *
*Graham E. Parker, of the Faculty of Law, University of British
Columbia, Vancouver.
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Narcotics and Narcotic Addiction . By DAVID W. MAuRER and

Second Edition. Springfield, Illinois : Charles
C. Thomas. 1962. Pp. xii, 339. ($8 .10 U.S.)

VICTOR H. VOGEL.

Problems in Addiction : Alcohol and Drug Addiction. Edited by
WILLIAM C. BIER. New York : Eordham University Press. 1962.
Pp. xii, 247. ($4.27 U.S.)
The Enigma of Drug Addiction . By THORVOLD T. BROWN. Springfield, Illinois : Charles C. Thomas. 1962 . Pp. xiii, 350. ($10.35
U.S.)

Ifthere is one problem in North America that continues to produce
doubts, difficulties and confusion for lawyers, doctors, correctional
and rehabilitation officers, social scientists and amateur observers
of the passing scene, it is the problem of controlling and treating
narcotic drug addiction. The addiction phenomenon is a great
mystery, of course, and for that reason a variety of approaches is
absolutely essential if we are to hope to comprehend it in the fullness of its manifestations. If we are to change human personalities
-and that after all is what is frequently involved-and if lonely,
rootless, anxious men and women who are uncertain of the reliability of their alliances with their fellows, and who all too often
regard themselves as little more than cosmic trivialities, are to be
eased back into a society which expects reasonable discharge of
assigned responsibilities, we must be prepared to adopt experimental attitudes, heavily laced with social, medical and psychiatric
inventiveness. The three books under review provide extremely
helpful information along these lines, but mostly they deal with
the situation in the United States -a state of affairs which provokes
a fairly standard response from many Canadian reviewers : fine,
but what is the situation in Canada? What is Canada's legislative
record in regard to narcotics? How has the problem been approached in this country and what are the prospects for the future?
These are the questions which I wish to consider in this review,
mainly because a partial answer to a few of them may help the
reader to locate and assess the Canadian experience within the
larger American framework described so admirably by the books
concerned, especially by the laliaurer and Vogel volume.
Generally speaking, the legislative history of Canada's policy
on narcotic drugs divides itself into two phases, firstly, from 1908
to 1961 and, secondly, from 1961 to the present time. During the
first phase, the object of that hardy old perennial, the Opium and
Narcotic Drug Act , was to control the domestic distribution of
drugs and to cope with the illicit traffic without unreasonably inter3 R.S.C., 1952, c. 201 .
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fering with the essential distribution of narcotics for legitimate
medical and scientific purposes . The courts referred to the statute
from time to time as being a complete code of law on narcotic
drugs, and as such the legislation purported to effect a balance,
a see-saw, between, on the one hand, prohibition in the interests
of suppressing the illicit traffic and, on the other, the needs of
supply and drug-availability for medical personnel, pharmaceutical
houses and others for medical purposes. To put it in a nutshell,
the object of the statute was to protect the public against the
improper use of narcotics. And to this end the importation, sale,
distribution and indeed the use of these drugs was prohibited, save
for medicinal and scientific objects . Thus it was that Canada's
approach to the narcotic problem combined in a single statute
both the administrative aspects for controlling drugs for health
purposes and the criminal aspects concerned with illicit uses. As
is well-known, the statute, additionally, effected considerable curtailment of the rights of physicians to distribute narcotics and,
consciously or unconsciously, it worked to separate the narcotic
addict from the medical profession . It made it impossible for the
addict to acquire narcotics legally for his addiction and it punished
him when he acquired them illegally. To that extent, the Act can
be regarded as having ignored the biological compulsions of the
sickness and having been impressed with enforcement as its dominant characteristic . As a criminal law statute it exhibited strong
reliance upon the efficacy of enforcement : it impliedly repudiated
or ignored the view that the addict was a sick person .
The second phase of the history of the country's policy dates
from June 12th, 1961, when the Narcotic Control Act was passed
by the House of Commons.' All those who participated in the
official debate, including the minister who piloted the bill through
the House, admitted that despite the best efforts of the law enforcement agencies the former policy expressed by the Opium and
Narcotic Drug Act has not been completely successful and that
what was needed was a new emphasis on medical and correctional
aspects. The result was The Narcotic Control Act of 1961-a
somewhat unusual and fairly advanced piece of legislation of its
kind.
In addition to repealing the Opium and Narcotic Drug Act,
which was Canada's basic legislation in the area for over forty
years, the new statute separates criminal enforcement from legal
distribution aspects, introduces new offences and stiffer penalties,
and, most significantly, substitutes for mere imprisonment the idea
of committing addicts to custody for treatment in special centres.
The statute eliminates archaic provisions that appeared in the old
S.C., 1960-61, c. 35 .
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Act, such as those on opium pipes, brings forward a new definition
of "narcotic addict," makes possession mean possession as defined
in the Criminal Code, and encourages enactment of provincial
legislation under which non-criminal addicts can submit voluntarily to the federal committal procedure, thereby securing the
benefit of treatment. There is no doubt that the thinking behind
it represents an improvement over what we have had in the past .
The Act incidentally is an interesting example of the impact, or
lack of it, that the Canadian Bill of Rights can have on legislation
which touches sensitive areas of personal freedom, such as freedom
from unreasonable searches and seizures.
The origin of the new legislation is the Senate Report of 1955.
It is well-known that a special committee of the Senate made an
investigation into the narcotic drug traffic in Canada and problems
related thereto, and that, on June 23rd, 1955, the committee handed
down a comprehensive report which contained a number of recommendations for suppressing the illicit traffic. In 1957 a measure
described as Bill D, an Act to provide for the Control of Narcotic
Drugs, was introduced in the Senate to implement these recommendations. This bill was passed in the Senate and was given first reading in the Commons before Parliament dissolved in the spring of
1957. Its reintroduction was delayed, however, because there was
need for further study of the problem, particularly of measures for
treating addicts, and because federal elections took place in 1957
and 1958. Hence it was not until January 24th, 1961, that the
Minister of Justice was able to announce, in an important policy
statement, that the government had approved a new approach to
drug addiction in Canada. The Narcotic Control Act followed four
months later and is thus seen to be based upon the Senate Report
and Bill D, as revised in the light of experience acquired in the
intervening years.
The statute is divided into two parts. Part I, entitled Offences
and Enforcement, comprises sections 3-14 inclusive, and is the
responsibility of the Minister of National Health and Welfare.
Part II, entitled Preventive Detention and Custody for Treatment,
includes sections 12-21, and attracts the primary responsibility of
the Minister of Justice. Narcotic legislation has traditionally been
the responsibility of the health ministry but the responsibility of
the Minister of Justice arises in connection with the enforcement
of the control measures, the apprehension and detention of those
who break the law, and the custody and treatment of those who
are convicted of such offences . Sections 3-6, in Part I, set out five
particular offences : unauthorized possession of narcotics, trafficking, possession for the purpose of trafficking, illegal importation
or exportation, and cultivation of opium or marihuana without
authority; It is only necessary here, in this brief note, to call atten-
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tion to trafficking and possession for the purpose of trafficking.
Section 4(1) provides that no person shall traffic in a narcotic
or any substance represented or held out by him to be a narcotic .
Section 4(2) provides that no person shall have in his possession
any narcotic for the purpose of trafficking. There are thus the
separate offences of trafficking and possession for the purpose of
trafficidng. Trafficking is defined to include the unauthorised selling,
giving, administering, delivering, or distributing of narcotics, and
it follows that possession for that purpose is related to trafficking,
with some procedural differences that are provided for regarding
its proof. It is obvious that in the charge of possession for the
purpose of trafficking an important element is the quantity of
narcotics found and the circumstances in which it was found : this
substantially has been the criterion in narcotic enforcement . Every
person who violates either subsection (1) or (2) of section 4 is
guilty of an indictable offence and is liable to imprisonment for
life. This is a significant increase in the severity of the penalty,
especially for first offenders, and carries forward a "get tough"
policy inaugurated some years ago. The Senate Report recommended that trafficking, regardless of purpose, should be made a costly
and hazardous undertaking in terms of penalty. It also advised
that there be mandatory minimums for second or subsequent
trafficking offences . In 1952 the penalty for trafficking was seven
years maximum, upon indictment . In 1954 the statute was amended
to make the trafficker liable upon conviction to imprisonment for
a term not exceeding fourteen years and, at the judge's discretion,
to be whipped. No sentence of more than fourteen years could be
imposed upon a second or subsequent conviction . Probation could
be granted to first offenders. By contrast, the new Act provides for
life imprisonment as the maximum punishment . The court has
thus been given an almost complete discretion to impose, within
the maximum, whatever penalty is most appropriate in the individual case . Probation continues to be available in proper cases
for first offenders. And, since, as will be mentioned, Part lI controls
section 4, a person convicted for trafficking for the second time
will be sentenced to detention for an indeterminate period . during
which period he could be committed for treatment. Whether or
not there should be a minimum sentence for a first trafficking offence
remains to be seen . It might be argued that would-be traffickers
should be given very clear notice that there is a heavy minimum
and that they could not expect release until its elapse . On the other
hand, wiser policy probably declares that the courts be allowed
the wide discretion they now enjoy, and that they take a reasonable
time to work out the strengths and weaknesses of the new legislation. More important perhaps is the fact that, since professional
peddlers frequently use adolescents as pushers, it would be unduly
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harsh, and not strike at the root of the problem, to impose a heavy
minimum upon these young people .
The object of increasing the trafficking penalty is to deter and.
punish "to indicate to the courts, the country as a whole and the
traffickers themselves the detestation in which this crime is held
and to provide the courts with sufficient means of ordering detention in the case of these offences". There was not unanimous agreement, however, that the change went far enough . During debate
on second reading, and later in committee, Mr. John Drysdale,
the Progressive Conservative member for Eurnaby-Richmond, argued that the provision for life imprisonment was insufficient and
that, especially in the case of a trafficker who is not a user himself,
the death sentence should have been included as an alternative.
In urging that "we have here the most obvious case for the maximum deterrent", he adopted the following language of Mr. Harold
Winch, C.C.F. member for Vancouver-East : "A murderer kills
and that is it. Put one who traffics in drugs, who brings a person to
addiction, to that insatiable craziness, makes an absolute hourly
and daily hell for life for the addict. I, therefore, have no sympathy
for him. . . ." Mr. Drysdale also said that he took the position he
did "because I am unable to see the necessity or justification for
the state maintaining that type of individual at a cost of $2,000
per year which, if applied to a life sentence of 10 or 20 years,
would amount to $20,000 or $40,000 respectively". In supporting
the Drysdale amendment, which was later rejected, the Conservative member for Vancouver-Kinsway, Mr. J. F. Browne, suggested
that since the House had previously accepted the idea that capital
punishment should be retained in Canada as a unique deterrent,
consistency required that this deterrent be applied to trafficking.
Mr. Fulton, however, expressing the Government's view, said that
during the debate on capital punishment the House approved "that
generally speaking the grounds for capital punishment should be
restricted rather than enlarged . I know that it is still a potential
penalty for those guilty of treason or piracy but broadly speaking
capital punishment is now restricted to those who kill as a result
of planning and deliberation. We think it would be completely
inconsistent with that principle to enlarge the types of crimes to
which capital punishment is now applicable so as to include trafficking in narcotics" . He went on to remind the committee that a
person convicted of trafficking on a second or any subsequent
offence is liable to an indeterminate sentence under hart II, the
effect being that he would be under supervision for life even if he
should be paroled.
Other features of the statute, such as the provisions on burden
of proof, search and seizure, and writs of assistance are fairly well
known. Yet it is worth emphasizing, in passing, that the problem
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of police brutality, which so often accompanies search and seizure
and the use of writs of assistance, raises the question of the desirability of maintaining the admissibility rule which allows in virtually all evidence that is relevant to the charge. The legality or illegality of the method by which the evidence is obtained is a separate and distinct issue : it may be the subject-matter for a (purely
theoretical) action in damages against the police for trespass or
assault or false imprisonment ; but it is said to have no bearing
upon the guilt or innocence of the accused and therefore is of no
concern to the court in trying the accused as charged. Those who
are unhappy over this state of affairs-who think, as I do, that
certain searches and seizures should be beyond the tolerance of
civilized society-are pretty well driven back to the "due process
of law" provision in the Canadian Bill of Rights, and to wondering
whether a strong court could be induced to pour substantive content into those words. The best way, after all, to outlaw certain
searches and seizures is to make their fruits unavailable to the
police, that is, to make the evidence inadmissible . Perhaps all this
is a fantasist's dream, having regard to the rules of evidence as
they now stand ; but the fact is that the world revealed by Mr.
Justice Frankfurter in Rochin 3 is a more sane, sensible and civilized
place than the authoritarian universe accepted by the late Chief
Justice Robertson in Brezack.4 Those who find this a silly, sentimental point of view can find lots of arguments to support it in
Alan Barth's stimulating book on The Price of Liberty.
It is in Part II of the statute that the sweep of the new policy
reveals itself. Section 15 provides that where for the second time a
person is convicted of trafficking, possession for the purpose of
trafficking, or illegal importing or exporting, or where he has previously been sentenced to preventive detention under this section,
the court must sentence him to preventive detention in a penitentiary for an indeterminate period, in lieu of any other sentence
that might be imposed for the offence committed.
Section 16 provides that where a person is charged under
sections 3, 4, or 5, the court may, upon application by the Crown
or the person charged or his counsel, either before or after he is
committed for trial and before any sentence is passed, remand him
to custody for examination for not more than seven days. And,
under section 17(1) where the person who has been so remanded is
convicted, the court must, before sentencing him, consider the
evidence from the examination, together with medical evidence,
and if the court is satisfied that he is a narcotic addict, it must,
despite section 15, sentence him to custody for treatment for an
indeterminate period in lieu of any other sentence for the offence
of which he was convicted. It is here that one sees, for the first,
3 (1952), 342 U.S . 165 .

4 (1949), 96 C.C.C. 97 .
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time, that federal legislation recognizes addicts as patients, that it
regards addiction as something more complex than criminal indulgence, and that it abandons the threadbare belief in the efficacy of
punishment simpliciter. Sections 16 and 17 come to this : if those
charged are not addicts they will be sentenced under sections 3, 4,
and 5 ; if they are addicts they will be treated for their addiction,
and this will be so whether the addict is a trafficker or not. If, for
example, a trafficker is found to be an addict he should be sentenced
to custody for treatment instead of being sentenced (possibly) to
life imprisonment under section 4(3) . The trafficker who peddles
primarily to pay the cost of his own addiction is still considered
to be no less a menace to society while at large than the trafficker
who peddles for profit : both are involved in spreading the drug
habit. But the addict peddler is a sick person -peddling is his
particular method of meeting the demands of his illness -and one
welcomes the fact that he is now officially regarded in terms of
his addiction rather than of his peddling.
Where a person is sentenced to custody for treatment for an
indeterminate period, he will be placed, under section 18, in an
institution operated under the Penitentiary Acts and become sub
ject to the Parole Act.' If he has not previously- been convicted
under the narcotic statute, the length of his sentence for treatment
is fixed by the Parole Board, but cannot exceed ten years from the
time of his parole, unless before then his parole is .forfeited or
revoked. Parole, however, is only permitted .when the board says
that it is in the interest of society to release the inmate . The institutions to which persons will be committed to custody for treatment are not further mentioned in the Act, but Mr. Fulton explained to the House that eventually they will be separate centres
for treatment where it may be possible to treat non-criminal as
well as criminal addicts. In this regard, section 19 stipulates that
where a provincial legislature provides for treatment for noncriminal addicts, the minister may enter into an agreement with
the province for confining and treating such persons in federal
institutions . This important provision reflects Parliament's concern
that the gap be closed between what should be done and what
federal legislation constitutionally can do . Parliament's jurisdiction
in the area is limited to criminal law, more particularly to the apprehension and treatment of criminals who happen to be addicts.
Matters relating to health and welfare, and to juvenile delinquency,
a prime cause of addiction, as well as the treatment of addicts who
are about to become criminals, are largely within the provincial
domain. It was thus to encourage provincial co-operation, without
which the Fulton plan cannot succeed, that section 19 was included.
It must be appreciated that the federal treatment centres will
e S .C., 1960-61, c. 10 .

6 S.C .,

1958, c.-38 .
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not be for entrants who can go voluntarily on terms arranged
between themselves and the institutions . They are centres to which
addicts will be committed as a result of the criminal procedure.
The statute states that they will be operated under the authority
of the Penitentiary Act, which means that they will have a definite
element of custody though the purpose of the custody is treatment.
The government has not overlooked the question of voluntary
treatment for non-criminal addicts, however. Though it cannot act
directly on the question, that once more being a local responsibility, it has in mind the possibility of assisting the provinces,
perhaps under the health grants programme, to set up treatment
centres to which persons might go voluntarily . These centres would
be quite separate, physically and administratively, from the federal
institutions for the obvious reason that two different types of inmates are involved .
The Narcotic Control Act is an enlightened response to the
acknowledged fact that despite the best efforts of the R.C.M.P.
the old policy of punishment per se has been a failure. The new
statute, to be sure, retains strong punitive aspects, as evidenced by
sections 4 and 5, but it provides additionally for committal to
custody for treatment in (eventually) new institutions where addicts
will be separated from non-addicts. It provides too for specific
federal-provincial co-operation, without which any plan can have
little hope of success. These are wholly new departures from the
old programme. How they will work out in practice remains to
be seen. For some addicts the new plan will mean a life-time of
medical care. The government, however, has nowhere suggested
that treatment facilities alone can beat the addiction problem. Its
spokesmen have underscored the need for a positive attitude on
the part of the addict himself, the importance of after-care, rehabilitation, job-opportunities, subsequent assimilation into society,
and so forth. The new scheme takes into account many more
relevant factors than the old one did, and it is hard to resist the
conclusion that all in all it is one of the more advanced statutes
of its kind in the world today.
All is not rosy, however; problems remain, and two of the more
important ones will be mentioned by way of conclusion . In the
first place, the pioneer treatment centre at Matsqui, British Columbia, has all the earmarks of being another Lexington. It is too far
away from the downtown metropolitan area and therefore runs
the risk of not being able to base an effective follow-up programme;
it may impress less than desirable attitudes upon its own treatment
team, which is forced to live in a comparatively isolated community;
it is too large -a twenty-five bed unit is a good maximum sizeand its over-all orientation continues to be punitive rather than
curial. The treatment context is just not right. Related to this is
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the delicate question of who should provide the supervision after
release that is called for by hart II of the statute. Should the federal
government go ahead with its plans to recruit some twenty-five
parole officers or should the after-care agencies, which have traditionally done so much in this area, be strengthened and buttressed
for this new task? The answer, I suppose, turns on which authority
is best equipped and willing to make parole flexible ; to make it
treatment and community oriented, rather than primarily punitive,
and which of them can build parolee confidence instead of conveying Big Brother attitudes, so disruptive of successful rehabilitation
programmes. All in all, Matsqui will probably not be too successful. On the other hand, it is only a beginning and one hopes that the
experience gained from its operation will be taken into account
when the government builds its projected units in Ontario and
Quebec.
The second problem concerns the position of the general practitioners. It is everywhere recognized that they should be increasingly involved in the problem ; that they should accept more responsi
bility and a much larger role in treatment programmes . The statutes
and the regulations, moreover, do not define precisely the conditions
under which a doctor can administer narcotic drugs. This is largely
a matter for the medical profession itself to decide . Up to the
present time, however, the profession in Canada, like the profession
in the United States, has failed to set definite standards on what is
good medical practice in this area . What we need, therefore, is a
recognition by the medical profession that it has a responsibility
to draw up definitive statements on what constitutes the legitimate
medical treatment of an addict . Until we get that we cannot
wholly or indeed satisfactorily dispel the confusion prevalent
among most doctors as to the precise role they may ethically play
in the treatment of an addict. What we can have, however, is the
kind of experimentation we have had in British Columbia, and
more recently in Ontario, with maintenance doses in pilot projects
when there are adequate controls in the administration of the
doses and simultaneous rehabilitative care.
All who are interested in these and allied problems will find
pastures rich and new in the books referred to above. Special
mention, however, must be made of the second edition of the wellknown volume by Maurer and Vogel : here is a direct, accurate
and comprehensive account of every major problem in the narcotic
addiction field, together with side discussions about parallel developments in Europe. It is not too much to say that this work is
rapidly emerging as the leading one volume treatise on the subject.
R. ST . J. MACDONALD "
*R . St . T. Macdonald, of the Faculty of Law, University of Toronto .

634

LA REVUE DU BARREAU CANADIEN

[VOL. XLI

Restrictive Practices, Patents, Trade Marks and Unfair Competition
in the Common Market . Supplementary Publication No . 4
of the International and Comparative Law Quarterly. London :
Stevens & Sons, Ltd. Toronto : Carswell Co . Ltd. 1962 . Pp . iv,
88 .($4 .40)
One of the secondary effects of the coming into being of the European Economic Community has been the transformation of such
"abstract" or "theoretical" fields of law as international law or
comparative law into "bread-and-butter" subjects of immediate
concern to the practical lawyer. Both in Europe and in North
America, the legal problems of the regulation of competition within
the Common Market have received a good deal of attention and a
large body of literature has accumulated. However, the judicial
and administrative developments within the Community have been
so rapid that many oî these writings are outdated by the time they
are published. Descriptive and merely informative essays fare the
worst in this respect, but even among the interpretative studies
few have retained their usefulness for any considerable length of
time . It is then quite remarkable in itself that several of the contributions to the symposium under review retain their interest and
usefulness more than a year after they were prepared .
In the opening essay, Dr. Gerhard Behr, Legal Adviser to the
Legal Service of the European Executives, gives an excellent survey
of the relationship between the law of the Community (both the
E.E .C . treaties and the Acts of the Community authorities) and the
laws of the member states and of the problems which arise in
connection with the jurisdiction of the European Court of Justice
over matters of interpretation of Community law.
The four essays that follow are devoted to the problems of
restrictive trade practices. Mr . R. Mussard, Head of the Legal
Division of the Restrictive Practices Directorate of the E.E .C .
Commission, examines the related provisions of the E.E .C . treaty,
placing them in their proper context and showing both their necessity and their importance within the general structure of the Common Market . He deals only briefly with the then very recent first
E.E.C. Regulation on the matter (of February 6th, 1962) ; since
that time, of course, this regulation has been the subject of innumerable legal studies. Professor Steindorff of Tiibingen then examines
the law of restrictive trade practices in Germany ; he concentrates
on the background of the German legislation, the related trends
in law and policy and the relationship of German and E.E .C . law
on this topic. He stresses the commitment of German jurists to an
effective enforcement of antitrust legislation but one cannot help
but wonder how widely shared that commitment really is. In a
second essay, the same author examines the relationship between
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the German law on unfair competition and that on restrictive trade
practices. An essay by Mr. B. &I. Ter Kuile describes the law of
The Netherlands on restrictive trade practices and its relationship
to the E.E.C. treaty provisions, while Professor R. Iiouin's contribution, unfortunately printed only in outline, deals with the
French law on the matter.
The essays on unfair competition and industrial property are
equally divided between the Common Market and national legislations. Mr. G. Finniss, Chairman of the E.E.C. Committee for
Industrial Property Rights, opens the section with a brief discussion
of the activities of the E.E .C. in this field. Mr. F. Froschmaier, of
the Directorate of Competition of the E.E.C. Commission, gives
an excellent summary of the, at that time not yet published, Draft
European Convention on Patents. Since then, a final draft of the
Convention has been released . Mr. C. J. deglaan, President of The
Netherlands Patent Board and Chairman of a Committee of Experts charged with drafting a European trade mark law, discusses
some of the problems of trade marks in the Common Market .
His is a contribution of particular importance, which moreover
retains its topical character, since no final draft on trade mark
law has been released as yet. The remaining essays deal with the
national laws concerning unfair competitionin the United Kingdom
(an excellent short treatment of this far from easy subject by Mr.
Norman S. Marsh), Germany (by Professor Steindorff, as already
noted) and France and Belgium (by Professor Tdouin, who again
provides a tantalizingly short overview.)
The limitations of this symposium are evident. It does not, and
it never was intended that it would, exhaust or even cover all of
the many and complicated legal problems of the regulation of
competition under the E.E.C. treaty . Its purpose was only to provide to the audience at the conference a general introduction to
these problems and to the readers a collection of useful, informative and often stimulating essays . In this it has certainly succeeded.
A. .A . FATouRos
s;

Professor in the Department
of Economics and Political Science, University of Saskatchewan .
Toronto - University of Toronto Press . 1962. Pp. viii, 334.

The Public Purse. By NORMAN WARD,
($6.00) .

This study of parliamentary control of finance in Canada opens
with a summary of the struggle for responsible government in the
'-Visiting Assistant Professor, University of Chicago Law School,
Chicago, Illinois .
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British North American colonies, which was so closely identified
with the power of the purse. The historical study is divided between
the period before Confederation and that following it, and is continued by a look at the Audit Act of 1878 which established the
office of Auditor General and brought about a centralized control
of all public moneys coming in and going out with a strict audit
reported to the House of Commons. This practice has given
parliamentarians the twofold opportunity of surveying next year's
estimates and last year's accounts. The historical sketch includes
The Financial Administration Act, 1951,E the text of which is
published in full with amendments to and including those of 1961 .
An examination is made of the rules and practices relating to
parliamentary control of public finance in Canada, and the institutions which dominate financial control, namely the Committee
of Supply and the Committee on Public Accounts. The budget or
"financial plan" of the government is explained and so is the
method by which it was evolved.
If publication had been after the middle of 1963 the pages
might have been enlivened by comments on the failure of the
Diefenbaker government to produce a budget in 1962, to say
nothing of the budgetary headaches of Hon. Walter Gordon in
1963 . Perhaps a later edition will deal with these subjects as well
as the current suggestion to abandon the antiquated method of
shrouding the budget in unimpeachable secrecy and then toss it
into the credulous laps of electors on that great annual Canadian
Occasion-overshadowed only by the Grey Cup game and the
Stanley Cup finals-budget night.
J. RAGNAR JOHNSON *

The Frontiers of International Lax . By GEORG SCHWARZENBERGER .
London : Stevens & Sons Limited. 1962. Pp. xxii, 320 . ($15 .00)

The study of international law has developed so much in the last
fifty years that there is a danger of it becoming a mass of islands
in a comparatively uncharted sea. There have been many detailed
studies of certain areas, but few scholars have attempted to define
clearly the boundaries of this vast subject. This is the very task
that Dr. Schwarzenberger has set himself in this work. His theme
is the determination of the temporal, functional and analytical
frontiers of international law in our times. With regard to the
temporal frontiers he pays special attention to the points of departure of contemporary international law, and the social factors
' R.S .C., 1952, c . 116, as am .
*J. Ragnar Johnson, Q .C ., of the Ontario Bar, Toronto.
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of both continuity and change in the growth and expansion of
international law into a universal legal system. The purposes served
by international law in its wider political and social environments
are examined under the heading of functional frontiers. Under the
term analytical frontiers, the barriers of the mind as well as the
limits imposed by the subject matter are studied.
International law should not be looked at in isolation. Any
material or method which creates a more acute awareness of the
real structure of international society and the powerful forces
which motivate this troubled environment must be carefully studied.
The close link between international law and international relations
must always be emphasised . A proper assessment of such institutions as the League of Nations and the United Nations, or of such
documents as the Charter of the Nuremberg Tribunal and the
Declaration of Human Rights can be made only by blending
international law and relations. With this in mind the author in
the first part of the work views international law from three different
but related perspectives : the sociological, the historical and the
ethical perspective.
The second part of the work entitled The Expanding Field,
consists of a collection of some ten articles by the author published
in various learned journals during the years 1943-1961. These
articles, although complete in themselves, collectively seek to show
how neglected material can be systematically coordinated_ in new
special branches of international law and so yield insights not
necessarily limited to the special branch directly concerned. A
typical example is the article on the Law of International Institutions . This topic, which only found its way into academic curricula
in the United Kingdom after the Second World War and in very
recent years in Canada, has steadily increased in importance. A
mere descriptive study of the structure of international institutions
is not only inadequate but also wasteful, for what is essential is a
sociological analysis of the new, and not so new, international
institutions in the light of international realities of the day. The
author, after listing seven aspects. of international relations which
appear to determine more decisively than . others the structure .of
contemporary world society, suggests three guiding principles for
the treatment of international institutions in the context - of .midtwentieth century international law. Until the United Nations is
more completely accepted, the rules governing the fundamental
principles of international customary law must -remain the focal
point of any realistic system of international law. -Again, it is
important to search for a presentation of international law which
will give a fair picture of the subject as applied in the two ideologically separated world blocks. Finally the systematic arrangement
of the law of international institutions must, above all else, "be
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free of teleological valuejudgments which are rationally unverifiable". The author points out that however desirable or inspiring
such objectives as the move towards the Rule of Law may be, it
could reduce international law to a vehicle of wishful thinking.
Ardent enthusiasm in the abstract for the extension of the Rule of
Law in international relations and further international integration,
otherwise than on regional or sectional levels, tends to outrun
reality.
In any course on international law adequate attention must be
given to the legal aspects of international organisation because such
organisation represents what there is of a world order. The remark
able unity on the one hand, and diversity on the other hand, which
is found in any such study makes it eligible for treatment as a special
branch of international law. To many students the law of international institutions represents a challenge and a hope for the future,
and developments in this field emphasise the continuity in the
evolution of international law. The limitation of State sovereignty
will vary according to the degree to which it is assumed that such
restrictions are acceptable to potential member States .
Dr. Schwarzenberger's latest volume is one that will be welcomed all over the English speaking world. So many developments
have taken place in this field in the post-war period that the need
for an adequate and varied perspective has become acute. By meeting that need the learned author has rendered yet another signal
service to students of international law.
D. COLWYN WILLIAMS *

The Art ofJudgment and Other Studies. By the RT.
SLESSER, P .C .
187 . ($8 .60)

HON . SIR HENRY

London : Stevens & Sons Limited. 1961 . Pp. x,

This book is a collection of nine essays by Sir Henry Slesser, who
sat as a Lord Justice of Appeal from 1929 to 1940 . The essays,
prepared at various times and ranging in subject matter from a
commentary on Lord Denning's Handyn Lectures to a paper on
the history of trade unionism, are written in a clear, concise style
and reveal a vast knowledge of legal history and a more-thannodding acquaintance with legal philosophy . In my opinion the
two most important essays are the first (and by far the longest),
"The Art of Judgment", which was the Haldane Memorial Lecture
at the University of London, and the third, "The Jeopardy of
The Law", which deals with the compatibility of modern administrative procedure with the rule of law.
*D .,Colwyn;Williams, of the College of Law, University of Saskatche,,van. Sâskatoon .
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In his foreword to the book Lord penning writes : "Behind the
art ofjudgment there lies . . . the philosophy of the Judge himself." I
Sir Henry's own philosophy is a natural law one, based on the
teachings of St. Thomas Aquinas, but it is not this philosophy that
he is interested in expounding in "The Art of Judgment". Rather he
is concerned, among other things, with the problem of the role of a
judge's philosophy, whatever it may be, in the judicial process.
He sees this as a problem because in his view "the characteristic
feature" of English jurisprudence is the malting of law by Supreme
Court judges ; "authority is but a guide to juridical understanding
-a servant, not a dictator". 2
Sir Henry has an easy familiarity with contemporary American
jurisprudence, but it is only with Cardozo that he feels really at
home. He distinguishes five principles of judicial determination :
the subjective, the objective or logical, the sociological, the comparative, and the ethical. His own sympathies are largely with the
ethical principle, yet in the long run he feels constrained to adopt
Cardozo's sociological principle : "My duty as a Judge must be
`to objectify the law, not my own aspirations, convictions and
philosophies, but those of men and women of my time .' This
seems to me to introduce that objective reference which is so essential in valid judgment ." 3 By way of example Sir Henry points
out that the judge's personal view of marriage às sacramental and
indissoluble should not influence his judicial activity in a society
where the popular morality approves of divorce.
In "The Jeopardy of the Law" Sir Henry ponders the meaning
of the rule of law in a society where executive and administrative
discretion would be totally uncontrolled by the courts. Though he
takes it as a basic assumption that the activity of the State in
controlling private affairs is likely to increase, he plainly feels that
where judicial supervision is entirely removed, the pule of law becomes almost meaningless (and in his view England has already
gone very far in this direction) . Sir Henry is no extremist, ready to
argue that all administrative action should be subject to judicial
control; in fact, he makes a significant distinction, reminiscent of
the famous Carolend Products footnote of Stone J. in the United
States Supreme Court,4 which shows that he would limit judicial
review . His distinction is between the regulation of things and the
regulation of persons, between, one might say, freedom with respect
to material things and freedom with respect -to spiritual matters.
Traditionally the law has treated all rights as standing upon a
common foundation and being of equal value, but Sir Henry
would place some rights above others and give them the protection
ofjudicial review ; thus in matters respecting regulation of personal
2 P. 28.
x P . Viii.
4 United States v . Carotene Products Co .

3 P. 38.
(1938), 304 U.S. 144, footnote 4.
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freedoin there would always be an appeal to the courts . In my
opinion Sir Henry's brief discussion opens the door onto a fruitful
line of speculation, but he does not himself pursue it.
Though the legal reader is not likely to find this smallish book
of sustained interest, he will find much of more than merely passing
significance in these and other discussions.
MARK R . MACGuIGAN *

Lair, Liberty, and Morality. By H. L. A. HART, Professor of
Jurisprudence., Oxford University. Stanford : Stanford University Press. 1963. Pp. 88. ($3.00 U.S.)
Lord Devlin's Maccabaean Lecture of 1959 could hardly have
been expected to pass unchallenged . The view that a function of
the criminal law is to enforce prevailing moral judgments was not
new, but, when expounded by a prominent judge in the midtwentieth century, was received by many with alarm. In reply,
Professor H. L. A. Hart of Oxford has delivered three lectures,
now published in book form under the title Law, Liberty, and
Morality. Put shortly, and without justice to the author, the book
supports the view that an acceptable concept of liberty requires
the freedom to be immoral.
The author defines his subject as an inquiry into the following
questions : 1
Is the fact that certain conduct is by common standards immoral
sufficient to justify making that conduct punishable by law? Is it
morally permissible to enforce morality as such? Ought immorality
as such to be a crime?

As the book proceeds, all three questions are answered in the
negative . The second lecture considers whether particular criminal
laws are based on the enforcement of morality, or on paternalism
or some other ground. The author points to the failure to recognize
these distinctions as a source of confusion. He regards the enforcement of morals and paternalism as distinguishable and separate,
but his treatment leaves much unexplained about their interrelationship .
The book then deals with the arguments under attack. One is
the view that no distinction should be drawn between public and
private acts of sexual perversion, because even private acts of immorality may cause distress to those who hear of them. To this
the author replies that : 2
Mark R. MacGuigan, of the Faculty of Law, University of Toronto.
' P. 4 .
1 P . 47 .
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Recognition of individual liberty as a value involves, as a minimum,
acceptance of the principle that the individual may do what he wants,
even if others are distressed when they learn what it is he does - unless,
of course, there are other good grounds for forbidding it. No social
order which accords to individual liberty any value could also accord
the right to be protected from distress thus occasioned.

Another argument discussed by the author is that the preservation
of moral standards requires the punishment of immorality as a
denunciation of the immoral act. ®n this point, he says that : 3
The idea that we may punish offenders against the moral code, not to
prevent harm or suffering or even the repetition of the offence but
simply as a means of venting or emphatically expressing moral condemnation, is uncomfortably close to human sacrifice as an expression
of religious worship .

Finally, the author deals with the enforcement of morals by law
as an area in which the spread of democracy may encroach upon
rather than protect individual freedom.

It seems fatally easy to beli6ve that loyalty to democratic principles
entails acceptance of . . . the view that the majority have the moral
right to dictate how all should live. 4

In conclusion, the author summarizes the nebulous character of
the benefits flowing from the legal enforcement of morals, and
compares them with their price in human suffering and loss of
freedom.
There is not much here that is new, but the arguments are
coherently marshalled and the book should be interesting and
stimulating for students . The language is that of good popular
writing, without the precision or depth, but also without the technical constructions, that usually characterize the literature of
jurisprudence.
TERENCE G . ISON *

3 Pp . 65-66 .
4 P . 79 .
*Terence G. Ison, of the Faculty of Law, University of British Columbia,
Vancouver.

