CASE AND COMMENT

PROOF OF FOREIGN LAW-EXPERT TESTIMONY-OPINION EVIDENCE-MUST FOREIGN LAW BE STATED OR PROVED AS A FACT?

In Hunt v. Hunt, a recent Ontario case, Ferguson J. of the Ontario
High Court, was asked to annul the marriage of two young Ontario
people, both of whom were under the age of twenty-one years.
The marriage ceremony had taken place in the State of Minnesota
without the written consent of the parents of the groom, required
by Minnesota law.' The learned judge concluded that he should
annul the marriage, despite evidence that the marriage had been
consummated. He reached his conclusion by applying the law of
Minnesota, the lex loci celebrationis : that lack of consent of parents renders the marriage voidable and that consummation before
the party becomes twenty one is immaterial .
Desirable as the result of this case may be-it appears to me
that some of the observations of the learned judge on the proof of
foreign law in the case before him should be examined ; indeed,
the judgment in Hunt v. Hunt provides the opportunity, or excuse,
to examine, however briefly, the common-law rule governing proof
of foreign law as applied in the courts of all Canadian provinces,
other than Quebec.3 The statement of the rule, as it is commonly
understood by our courts, is simplicity itself : foreign law is a fact .
But as every lawyer and judge knows, often, the very rules of the
common law that are easiest to state, cause the greatest difficulty
in application.
In Hunt v. Hunt proof of the foreign law of Minnesota was
made in orthodox fashion by petitioner's lawyer calling as an expert on the subject a practising attorney from Duluth, Minnesota
who gave expert testimony as to the law of that state. In the course
of his testimony, the attorney, a Mr. Robert Harold Hood, pro1 (1958),14 D .L .R . (2d) 243 .
2 Apparently, by Minnesota law the consent of the parents of a female
over the age of eighteen years is not required : ibid., Ferguson J ., at p . 244.
3 The Province of Manitoba, however, does have a remarkable statutory provision authorizing the courts of that province to take judicial
notice of the law of other common-law jurisdictions. See R.S .M., 1954,
c . 75, s . 28 .
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vided the court with relevant provisions of the statute law of
Minnesota, as found in Mason's Minnesota Statutes, 1927. In
addition, "He stated it to be the law of Minnesota that the lack
of consent of parents renders the marriage voidable ; that consummation before the party becomes 21 is immaterial ; that it was his
opinion that the Courts of Minnesota would, if asked, declare this
marriage void; that the marriage is good until the pronouncement
of the decree ." 4
The reaction of Ferguson J. to the testimony of the expert is
interesting: he "asked Mr. Hood for a reference to any decision
of a Minnesota Court or any rule of law under which a marriage
such as this was voidable." b Obviously the learned judge was not
satisfied with what appears to have been a clear enough statement
by the expert witness of the applicable Minnesota law. In the rèinainder of his judgment Ferguson J. indicated the basis of his
apparent reluctance to accept Mr. Hood's testimony. First, "the
section of the Minnesota law referred to by [Mr. Hood] in plain
English excepts marriage consummated from its operation.".
Secondly, Mr. Hood's "evidence thaf the Minnesota Courts would
declare this marriage void violates the rule of evidence that questions of construction belong to the Court exclusively." 7 Thirdly,
"it is not open to the foreign expert to construe a document or â
contract." s Fourthly, the foreign expert is not permitted "to give
his opinion on the legal or general merits of the case." Finally,
the learned judge cited with approval the remarkable statement
of Hodgins J.A. in Westgate v. Harris" that "the `opinion' of a
lawyer alone does not prove the law-he must be in a position
to testify that such is in fact the law.""
As though he had not discovered enough reasons for rejecting
Mr. Hood's evidence, Ferguson J. added, "There has been a great
divergence of opinion as to how far the trial judge is required to
- accept uncontradicted evidence of the foreign expert without
further investigation ." 12 After this last statement, it appears to the
reader of the judgment that Ferguson J. is about to deliver the - coup
de grace to Mr. Hood's testimony. But, no! In the very next sen'tence the learned judge appears to relent, for he continued : 11
However, Mr. Hood has testified as a fact .that,the marriage is voidable and that under Minnesota law consummation before the age of
4
6

Supra, footnote 1, at p. 246.

Ibid.
Ibid.

10 [19291 :4 D .L.R 643 .
11 Supra, footnote 1, at p. 246.

s Ibid.

.7 Ibid.

s Ibid.
u Ibid.,
13 Ibid.

at p. 647.
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21 is immaterial, at least where no issue has resulted and none is likely
to result, which I take to mean that in the circumstances of this case
the plaintiff is entitled to a decree of nullity.

After reproducing well-known extracts from judgments in Baron
de Bode's Case 14 and The Sussex Peerage Case,ls Ferguson J. concluded his judgment as follows : 11
I am therefore of the opinion that even if I ignore the opinion expressed
by Mr . Hood as to what Minnesota Courts would do. I should accept
his statement of Minnesota law as a fact and apply that law to the
circumstances of this case . In so doing this Court ought to declare the
marriage in question void . There will be judgment accordingly .

Professor Maguire, the great American evidence scholar, once
commented on a leading American case in the law of evidence as
follows : 11

[The judgment] seems headed for disaster until the very last paragraph
of the opinion and then suddenly swerves into the strait and narrow
path of convention but with too specialized a statement of reasons .
Not always are loose-thinking courts so fortunate . . . .

Professor Maguire's remarks came to my mind as I read the judgment in the instant case . In his judgment, Ferguson J. set forth no
less than six grounds for questioning the evidence of the expert
on foreign law before discovering, it seems, that the two great
leading cases on proof of foreign law, answered all his objections,
save one-that the expert must not state his opinion of the law
but must state the foreign law as a fact. The only authority for his
last objection is the earlier Ontario case of Westgate v. Harris .t$
It seems to me that all of the reasons suggested by Ferguson J.
for questioning Mr. Hood's testimony, or the manner in which it
was given, are of doubtful validity in the light of the testimony
actually given by the expert witness. First, the plain words of the
statute produced by the expert appeared to the learned judge to
contradict the opinion of the witness. Mr. Hood had testified that
consummation before the party becomes twenty one (which was
the fact in Hunt v. Hunt) was immaterial, it was not a bar to an
annullment action . Ferguson J. challenged this opinion on the
ground that "the section of the Minnesota law referred to by him
[Mr. Hood] in plain English excepts marriage consummated from
its operation." Unless my own reading of the relevant section of
(1845), 8 Q .B . 208 .
Is (1844), 11 Cl . & F. 85, 65 E.R . 11 .
Supra, footnote 1, at p . 247 .
17 Maguire, Evidence : Common Sense and Common Law (1947), p .
223 (commenting on Coglan v. White (1920), 236 Mass. 165, 128 N .E. 33 .
18 Supra, footnote 10.
14

1s
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the Minnesota statute is at fault, this statement of the learnedjudge
is simply not correct. The relevant section reads as follows :
8583 . When not annulled-No marriage shall be adjudged a nullity
on the ground that one of the parties was under the age of legal consent if it appears that the parties had voluntarily cohabited together as
husband and wife after having attained such age; . . .

Applying the words of the statute to the facts of Hunt v. Hunt
it is clear that "one of the parties" (the groom) was under the age
of legal consent when the marriage was consummated and, ac
cordingly, by the express words of the statute the consummation
of the marriage was not a bar to the annullment action . Surely, it
is too clear for argument, that the relevant section of the Minnesota statute confirms rather than contradicts the opinion of the
expert witness.
Even if the wording of the statute produced by Mr . Hood did
contradict the opinion of the witness, this should not be a ground
for discrediting the testimony of the expert on foreign law. Ferguson J. implied, however, that the expert's opinion of the law is
materially weakened by the fact that it does not appear to coincide
with the plain wording of a relevant statute. Surely, it is a commonplace in any system of law, for judges to declare the law to
be what a legislature has "plainly" said it is not. This apparent
paradox is well understood by the legal profession. To put the
problem of statutory interpretation less provocatively, it is common for courts to depart from the plain words of a statute. This
is the very reason why a court should not attempt to construe a
foreign statute without the assistance of an expert in foreign law,
no matter how strong may be the temptation to do so .
This point is well illustrated in the judgment of Ritchie J. in
the early Nova Scotian case of United States v. Webber (No. 2) .19
In ruling on the legality of an extradition order granted by Wallace,
Extradition Judge, where the alleged offence was a violation of
the United States bankruptcy laws, Ritchie J. said this : 20
The offence with which the accused persons are charged is a violation
of the United States bankruptcy law. The statutory enactment in
question is as follows :
"A person shall be punished by imprisonment for a period not to
exceed two years upon conviction of the offence of having knowingly and fraudulently concealed while a bankrupt, or after his
discharge from his trustee, any of the property, belonging to his
estate in bankruptcy ."
If I had to decide on the true construction of this statute I would have
11 (1912), 5 D .L.R. 866.

20

Ibid., at p . 868.
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very great difficulty in holding that the offence could be committed
before the appointment of the trustee. [The evidence of concealment
related to the months October and November, 1911 ; the trustee was
not elected until March, 1912] . My opinion is against the construction,
but the statute is passed in a foreign jurisdiction and an expert from
that jurisdiction has testified that the offence may arise before the
bankruptcy arises and before the trustee is appointed . I think that the
question of what the law is in a foreign jurisdiction is a question of
fact and not a question of law for me, therefore I feel bound to accept
the evidence of the legal expert from the United States.

In common-law jurisdictions the fact theory of proof of foreign
law has not changed since Ritchie J. wrote his judgment in 1912.
It is difficult, therefore, to understand Ferguson J's reluctance to
follow the interpretation of the statute said by Mr. Hood to be
that adopted by Minnesota courts .
Of course, if the expert's testimony had been that the plain
words of the Minnesota statute truly represented the law of the
State of Minnesota, there is authority permitting the court to
examine the statute in order to arrive at its correct meaning. 31 But
the judgment indicates that Mr. Hood did not say anything of the
kind, rather, he informed the Ontario court of the view taken of
the statute by Minnesota courts. In the face of this evidence from
the expert witness, the concern of the learned judge with the "plain
English" of the Minnesota statute is a little surprising.
Even less understandable to me is the opinion of the learned
judge that Mr . Hood's testimony that the Minnesota courts would
declare this marriage void violated at least three rules of evidence :
(1) that questions of construction belong to the court exclusively ;
(2) that it is not open to the foreign expert to construe a document
or a contract ; and (3) that the foreign expert is not permitted to
give his opinion on the legal or general merits of the case. In the
first place, the rules themselves, taken from Phipson, are so broadly
stated by him that they are well-nigh meaningless out of the context of the cases in which they may, or may not, have been formulated. Even if the three rules are well-established rules of evidence
I find it difficult to discover wherein the testimony of the expert
in the instant case infringed any one of them. Surely, Mr. Hood
did not deny that questions of construction belonged to the court,
rather, he affirmed this proposition, the proper court being a court
of the State of Minnesota. Again, if Mr. Hood did construe anything himself, it was not a "document" or a "contract" . And the
11

Concha v. Murrieta (1889), 40 Ch. D . 543, per Cotton L.J ., at p . 550.
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judgment nowhere indicates that he even attempted to "give his
opinion on the legal or general merits of the case ."
The least explicable objection of Ferguson J. to the testimony
of the expert on foreign law is his expressed unwillingness to
accept the expert's opinion as to what Minnesota courts would do .
The learned judge indicated his complete agreement with the
statement of Tclodgins J.A . of the Ontario Court of Appeal, made
in the course of the judgment in Westgate v. Harris : 22 "The 'opinion' of a lawyer alone does not prove the law-he must be in a
position to testify that such is in fact the law." 23 This most extraordinary statement, concerning which Wigmore commented "coming from an experienced judge, this bit of law is astonishing," 24
was said by Ferguson J. to be "plainly right.
In Westgate v.
Harris a Michigan lawyer's testimony was rejected because he
prefaced it "in my opinion." With deference to Ferguson J's emphatic opinion to the contrary, I must agree with Wigmore that
the Ontario Court of Appeal in 1929 was making a novel pronouncement of the law. In support of his view that Hodgins J.A .
was "plainly right" Ferguson J. cited a passage from the introductory pages of Cheshire, Private International Law, as foll ows : 21
11-15

What a Judge sitting in this Court attempts to do is to create and to
enforce a right as nearly similar to that which would have been created
by the foreign Court had it been seized of a similar case purely domestic
in character.

Far more apt to the point under discussion, it seems to me, is a
later passage in Cheshire found in his chapter on "The Proof of
Foreign Law." There, Cheshire writes as follows :"
It is obvious that no witness can speak to a question of law as a fact
and that all he can do is to express his opinion.

This, surely, must be correct. If it were not so, the task of obtaining a reputable expert on foreign law to testify to the law of
his country as a fact would be nearly impossible in most cases. In
the very year that Westgate v. Harris was decided, ajudgment of a
court of the City of New York accurately expressed the true .position of the expert witness on foreign law : 28
. it is entirely proper to ask an expert witness to state what in his
opinion is the foreign law applicable to any given case. That is-primarily the purpose for which the expert is called .
22 Supra, footnote 10.
23 Supra, footnote 11 .
. 24 On Evidence (3d. erd ., 1940), vol. VII, s. 1953, footnote 1.
2s Supra, footnote 1, at p. 246.
21 Ibid.
27 Cheshire, Private International Law (4th ed., 1952), p. 28.
28 Reis v . N.Y. Trust Co. (1929), 136 Misc. 141, at p. 143, 2391 N.Y.
Supp. 568, at p. 571 .
.
. .
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It is a commonplace in cases involving proof of foreign law to
have expert witnesses appearing on both sides of the controversy.
In a probate case, chosen at random, Craster v. Thomas," the
report states : "Expert evidence as to the law of British India was
adduced by both sides, [the experts for one side] stated that in their
view the letters of administration . . . were void ab initio . On the
other hand [the expert for the other side] stated that in his view
the letters of administration . . . were not void ab initio, but voidable. . . ... 11 And where there is a conflict of expert opinion of the
law (at least where there is a statute to be construed) it is not unusual for the court to say, as Neville J. did in Craster v. Thomas,
that :31
Where there is such a conflict, the judge must construe the statute [e.g.
the Indian Probate Act referred to by the witnesses] and in the light
of the evidence given by the expert witnesses come to the best conclusion he can as to what the law upon the matter is .

Obviously, if there is a conflict in the expert's testimony as to what
is the foreign law on the point in question, the court is not obliged
to accept the opinion of the expert or experts for either side.
In the instant case there was, however, no conflict of expert
opinion. The only evidence of the foreign law was that of the
expert Mr. Hood . The very fact that the evidence of the expert
on foreign law was uncontradicted troubled the learned judge. He
stated, "There has been a great divergence of opinion as to how
far the trial judge is required to accept uncontradicted evidence of
the foreign expert without further investigation ." 11 The learned
judge did not, however, cite any authority illustrating the "great
divergence of opinion" . There is, however, authority to the effect
that the foreign expert "cannot prevent the court using its common sense", and that the evidence of the expert witness can be
rejected if the witness "says something patently absurd, or something inconsistent with the rest of his evidence ." But the English
judge who made these observations, Scott L .J. added : 11
Subject to the above qualification, or rather explanation, the rule that
our courts must take the foreign law from the expert witness in that
law is universal .

[190912 Ch . 348 .
'
11 Ibid., at p . 354 .
3'Ibid., at p . 357 ; see also, statement to the same effect by Lord
Greene M .R . in Rouyer Guillet et Cie v . Rouyer Guillet & Co ., [1949] 1
All E.R . 244 (cited recently by the Ontario Court of Appeal in Lyon v .
Lyon, [1959] O .R . 305.)
32
Supra, footnote 1, at p. 246.
a3
Tallina Laevauhisus (A/S) v . Estonian State_S .S. Line (1947), 80
IL.L . Rep . 99, at p .,108 .
29
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If the statement of Scott L.J . truly represents the existing law, and
I suggest, with deference, that it does, Ferguson J. really had no
choice but to accept Mr . Hood's testimony.
One of the earliest cases declaring the common-law rule as to
proof of foreign law is Mostyn v. Fabrigas," where Lord Mansfield
said : as

The way of knowing foreign laws is, by admitting them to be proved
as facts .

Obviously, all Lord Mansfield is saying is that foreign law is to
be proved in court as some facts are proved . From that proposition
it has been easy for common-law lawyers to speak of foreign law
simply as a matter of fact. In the words of Professor Nussbaum,
"Since courtroom proof is generally limited to questions of fact,
it is conceivable that in the minds of lawyers foreign law has
become assimilated to fact ."" Nevertheless, to speak, as common-law lawyers and judges do, of foreign law as a fact, when, of
course, it is plainly law, can lead to difficulty, as the judgment in
the instant case shows. If the judgment of Ferguson J. is taken
literally, the orthodox rule of the common law, "foreign law must
be proved as facts are proved" becomes "foreign law must be
stated as a fact ." It is a familiar maxim of the law that "communis
errorfacitjus." If I am correct in my view that the expert on foreign
law need not state that law as fact, but need only give his opinion
of it, as experts on all matters are accustomed to do, I would hope
that at least one error, to some extent common in the courts of the
Province of Ontario, may not come to be considered as the Canadian law on the subject of proof of foreign law by expert witnesses.
R. GRAHAM MURRAY *

FOREIGN TAFC CREDIT-SECTION 41, INCOME TAX ACT-MEANING
OF "INCOME"-"INCOME FROM A SOURCE".-The judgment of the
Supreme - Court in Interprovincial Pipe Fine Company v. Minister
of National Revenue,' which reversed the decision of Thurlow J., of
the Exchequer Court' is of general importance in the development
of the law of income taxation .
1<

(1775), 1 Cowp. 161, 98 E.R. 1021.

as Ibid.
as Arthur

Nussbaum, The Problem of Proving Foreign Law (194041), 50 Yale L. J. 1018.
*R. Graham Murray, Faculty of Law, Dalhousie University, Halifax,
N.S.
' [1959] C .T.C. 339, 59 D.T.C. 1229. 2 [1959] C.T.C. 1, 59 D.T.C. 1018.
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The facts of the case are these : The Interprovincial Pipe Line
Company borrowed money in Canada to finance the construction
of a pipe-line and lent money to its wholly-owned United States
subsidiary, Lakehead Pipe Line Co. Inc., to finance the American
section of the pipe-line. The company also purchased United States
treasury bills with temporary cash surpluses. The United States
withholding tax at the rate of 15% was imposed upon interest
paid to the company by Lakehead and the American treasury.
In computing its over-all income for tax purposes the company
deducted interest paid to its bondholders . It also deducted the full
amount of withholding tax paid to the United States from its
Canadian tax payable for each of the years under appeal . The
interest paid by the company on the money borrowed and subsequently advanced to Lakehead and invested in treasury bills, exceeded the amount of interest received from American sources.
The Minister of National Revenue disallowed entirely the claimed
deduction for the foreign tax paid. The reason for this disallowance
was that, according to the Crown, the company had no "income"
from sources in the United States-it merely had receipts from
such sources.
The Income Tax Act' provided for a deduction of the tax paid
by the company to the United States "on [its] income from sources
therein for the year."

The Crown reasoned that because "income" means "profit"
and because the company had no "profit" from United States
sources (interest expenses exceeding interest receipts), it therefore
had no "income" from the foreign source and was not entitled to
any tax credit.
As the law now stands, section 41 of the Income Tax Act provides that :
"(1) A taxpayer who was resident in Canada at any time in a
taxation year may deduct from the tax for the year otherwise
payable under this Part an amount equal to the lesser of
(a) the tax paid by him to the government of a country
other than Canada on that part of his income from sources
therein for the year upon which he is subject to tax under
this Part for the year, or
(b) that proportion of the tax for the year otherwise payable under this Part that
thatpart
(i)
of the taxpayer's income
(A) for the year, if section 29 is not applicable, or
3 R.S.C., 1952, c. 148. as am.
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(B) if section 29 is applicable, for the period or periods
in the year referred to in paragraph (a) thereof,
from sources in that country that was not exempt from
income tax in that country minus amounts that are
deductible for the year or such period or periods, as
the case may be, under paragraph (d) of subsection (1)
of section 28,

is of
(ii) the taxpayer's income
(A) for the year, if section 29 is not applicable, or
(B) if section 29 is applicable, for the period or periods
in the year referred to in paragraph (a) thereof,
minus amounts that are deductible for the year or such
period or periods, as the casemay be, under section 28."
The operative wording of the foregoing provision may be paraphrased as follows
It is possible to deduct from tax otherwise payable, on income
from all sources, the lesser of
(a) tax paid to a foreign country on income from sources
in that country which is also taxable in Canada, or
(b) that proportion of Canadian tax for the year on income
from all sources that
(i) that part of your income from sources in the foreign
country
is of
(ü) your income from all sources .
The question before the courts in the Interprovincial case was
the meaning of the word "income" in section 41 .
The basic scheme of the Income Tax Act is that tax is imposed
upon "taxable income", which is defined by section 2(3) as "income
minus the deductions permitted by Division C [of the Act]". Di
vision C deductions include personal "exemptions", charitable
donations, medical expenses, loss carryover and carryback, and the
100% dividend-received credit.
Before these deductions are taken into account, however, in
determining the income tax base, the statute requires a computation
of "income", which is defined as "income from all sources" subject
to the proviso of section 4 that :
"Subject to the other provisions of this Fart, income for a
taxation year from a business or property is the profit therefrom
for the year."
The Exchequer Court took the position that each separate
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business or property operated or owned by a taxpayer may be
regarded as a "source of income" as that expression is used in
section 139(1) (az) of the Act :
"A taxpayer's income from a business, employment, property
or other source of income or from sources in a particular
place means the taxpayer's income computed in accordance
with this Act on the assumption that he had during the taxation
year no income except from that source or those sources of
income and was entitled to no deductions except those related
to that source or those sources."
Applying this provision in a carefully reasoned judgment, Thurlow,
J. held that income from a source of income means net profit
from that source after deduction of all expenses reasonably referable to it, which involved the conclusion that Inteiprovincial had
no income from United States sources after deduction of interest
on monies borrowed and advanced to Lakehead and used to purchase United States Treasury bills.
The Supreme Court gave three reasons for reversing this
result :
1. It was held that the word "income", as used in the foreign tax
credit section, means "receipt"-not "profit", although section
4 of the Act provides that "income from a business or property is
the profit therefrom for the year."
Section 4 is expressly "Subject to the other provisions of [Part
1]" of the Income Tax Act", one of which requires the inclusion "in
computing income" of "amounts received as interest".
2. The court also held that there is no statutory authority "for
any allocation of the appellant's borrowings to its investment in
its subsidiary" because "the deduction against income given by
section 11(1)(c) [for interest paid on borrowed money] is attributable to all sources of income and there is no authority to break
it up and relate various parts of the deduction to various sources."
3. The double taxation brought about by disallowance of the
foreign tax credit was contrary to article XV(l) of the CanadaUnited States Income Tax Convention ,4 which overrides the Income Tax Act in cases of conflict.
Mr. Justice Locke wrote a separate judgment in which he
agreed that interest payments could not be allocated to interest
receipts from United States sources in computing "income" from
such sources.
4 S.C., 1943, c. 21, Can . T.S . 1944/2 as am. S .C ., 1950, c . 27, S.C.,
1951, (2d . Sess .) c . 5 ., Can . T .S . 1951/22, S .C . 1956, c . 35, Can. T .S . 1957/22
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In the course of his opinion, however, he introduced another
major departure from accepted rules, by holding that section 139(1)
(az) of the Act prohibits the deduction of losses from one business
from gains derived from another business by the same taxpayer.
In other words, a taxpayer may not consolidate profits and
losses from different businesses and properties in the same taxation
year.
This is contrary to the assessing practice of the Department of
National Revenue which assumes that income "from all sources",
to use the language of section 3 of the Act, means "profit" from
all sources-i .e., the net balance of profits or gains-or losses, if
that is the result-from all sources .
I do not question that Mr. Justice Locke's interpretation of
section 139(1)(az) is correct.
The section, however, is a technical anachronism that has not
been literally applied by the Department .
Until 1951, consolidation of profits and losses was not allowed.'
Then came a fundamental change in policy, when the "no consolidation" rule was abandoned except for hobby farm losses .
Section 13 was amended to deal only with such losses, and
section 139(1)(az) was left in the Act as a source of income rule
solely for the purpose of limiting the foreign tax credit under
review in the Interprovincial case.
The result seems to be that a detailed statement of the law is
now required through amendment of the Income Tax Act.
Under the former Income War Tax Acts income was defined
as "the annual net profit or gain . . . or as being profits from a
trade or commercial or financial or other business or calling . . .
directly or indirectly received . . . from any trade, manufacture or
business . . . whether derived from sources within Canada or
elsewhere ."
This jumble of words was replaced in 1949 7 with the simple
language:
"Income is income from all sources including income from all
(1) businesses
(2) property, and
(3) offices and employments," and "income from a business
or property is the profit therefrom for the year."
The statutory assumption, therefore, has been that "income"
means the same thing throughout the Act. It doesn't mean "gross
s S.C., 1951, c. 51, s. 4.
s R.S.C., 1927, c. 97 as am.

r S.C., 1948, c. 52.
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receipts" in one place and "net balance of incomings and outgoings" elsewhere.
It is probable that the Income Tax Act will be amended next
year to deal with what appears to be bad law arising from a hard
case . The Supreme Court need not have gone so far : its third
reason for allowing the appeal would have sufficiently dealt a
death blow to section 41 as presently applied by the Department
of National Revenue.
JOHN G. MCDONALD*

CONSTITUTIONAL LAW-REVIVAL OF THE TRADE AND COMMERCE
POWER-INTRAPROVINCIAL GRAIN TRANSACTIONS NOT EXCLUDED
FROM CONTROL SCHEME UNDER CANADIAN WHEAT BOARD ACT .The judgment of the Manitoba Court of Appeal in Regina v.
Klassen r is a far-reaching decision on the federal trade and commerce power, and, indeed, one would have to go back to 1880 to
the judgment of the Supreme Court of Canada in the Parsons case
to find so affirmative a statement of the scope of section 91(2) of
the British North America Act? But even in the Parsons case the
strength of the federal power was expressed negatively against an
issue of the validity of provincial legislation, and this has been
true in three other cases which have significance in this connection . 3
The Klassen case involved a challenge to a federal statute, and in
its positive elaboration of principle to support the enactment the
Manitoba court broke new ground .
It is fair to say that the path was marked out by the fairly
recent judgment of the Supreme Court in Murphy v. Canadian
Pacific Railway Company .4 But just as McLennan J. in the Pronto
Uranium case' took a forward view on the scope of the general
power to legislate for the peace, order and good government of
Canada, by blazing a new trail beyond the point reached by such
cases as the Canada Temperance Federation Act cases and the
*John G. McDonald, of the Ontario Bar, Toronto .
1 (1959), 29 W.W .R. (N .S .) 369 .
2 The Citizens' Insurance Company of Canada v. William Parsons,
(1880),4 S.C .R . 215, rev'd (1881),7 App . Cas. 96 .
3 Laivson v . Interior Tree Fruit & Vegetable Committee, [1931] S .C .R .
357,[1931] 2 D .L.R . 193 ; In re Grain Marketing Act, (19311 2 W .W.R . 146 ;
Reference re Ontario Farm Products Marketing Act, [1957] S .C.R . 198,
7 D.L .R. (2d) 257 .
4 [1958] S .C .R. 626, 15 D .L .R. (2d) 145 .
s Pronto Uranium Mines Ltd. v . Ontario Labour Relations Board, [1956]
O .R . 862, 5 D .L .R. (2d) 342 . See Note, (1957), 35 Can . Bar Rev . 101 .
6 Attorney-General for Ont . v . Canada Temperance Federation, [1946]
A .C. 193, [194612 D .L .R . 1 .
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Johannesson case,' so too did the court in the Klassen case broaden

and extend the path plotted by the Supreme Court.
The story of the trade and commerce power, traced with some
bitterness by O'Connor in his Report to the Senate on the British
North America Act,$ is in my view, the saddest legacy of Privy
Council adjudication . It is a story that deserves to be examined
in greater detail than is possible in a brief note. One of Canada's
great constitutional lawyers who occupied its highest public office
made strong protest against the emasculation of this enumerated
federal power.' It is enough to point to three propositions with
which the trade and commerce power was smothered by the Privy
Council. In the Parsons case, the scope of the power was measured
by the meaning of an entirely different phrase used in the Act of
Union of England and Scotland of 1707; 11 and Lord Haldane in
the Alberta Insurance Reference Case of 1916 gave a final polish to
this process of diminution ." In the Local Prohibition case 12 Lord
Watson, forgetting that the Hodge case 11 and the Liquidators case 14
had rejected a '.municipal" status for Parliament no less than for
provincial legislatures, chose a municipal law case, to cut down the
meaning of the phrase "regulation of trade and commerce" and
held that "regulation" did not include prohibition." It was left to
former Chief Justice Rinfret to utter the appropriate protest in his
dissenting judgment in the Margarine case," just as another former
Chief Justice, Anglin, had protested in the Eastern Terminal
Elevator case 17 against Lord Haldane's extravagant appreciation
of Canadian intemperance, used by him in the Snider case", to

7 Johannesson v. West St . Paul, [1952] 1 S .C .R . 292, [1951] 4 D .L.R.
609 .
1 (1939), at p . 78 et seqq .
9 Speech by Viscount Bennett (as he then was) in (1945), 27 Journal of
Comparative Legislation (3rd series), p . XXIV.
19 Supra, footnote 2, (1881), 7 App . Cas . 96, at p . 112 : " `Regulation
of trade and commerce' may have been used in some such sense as the
words `regulations of trade' in the Act of Union of England and Scotland
11 Attorney General for Canada v. Attorney General for Alberta, [1916]
1 A.C . 588, 26 D.L.R . 288 .
12 Attorney General for Ontario v . Attorney General for the Dominion,
[18961 A.C. 348 .
13 Hodge v. The Queen (1883), 9 App . Cas. 117 .
14 The Liquidators of the Maritime Bank of Canada v . The Receiver
General of New Brunswick, [1892] A .C . 437 .
11 Toronto v. Virgo, [1896] A .C. 98 was the municipal-law case which
was accepted as the authority for the distinction .
11 In the Matter of a Reference as to the Validity of Section SA of the
Dairy Industry Act, [1949] S .C.R. 1, [1949] 1 D .L.R . 433 .
17 The King v . Eastern Terminal Elevator Co ., [1925] S .C .R. 434, at p .
438, [192513 D.L.R . 1, at p. 4.
18 Toronto Electric Commrs. v . Snider, [1925] A.C. 396, [1925] 2
D .L.R . 5 .
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reinterpret Russell v. The Queen."
A third reduction of the trade and commerce power was
effected by Lord Haldane in his refusal to give it equal status with
other federal enumerated powers . In the Board of Commerce case, 2o
he referred to it as available only in aid of power conferred elsewhere, a proposition so shocking and irresponsible that it elicited
specific repudiation by the Judicial Committee a decade later."
The results of judicial decision froze the scope of the power before
that time and it took almost another decade before any thaw was
evident. Some relaxation of the stringent view of the Judicial
Committee is evident in Chief Justice Duff's judgment in Reference
re Alberta Statutes 22 but it must be said that this great and mercurial judge contributed a good deal to the solidification of Privy
Council doctrine in this area, as by his judgments in the Insurance
Reference 23 and in the Natural Products Marketing Act Reference .24
Another deflection of Privy Council doctrine may be noticed in
Mr. Justice Rand's judgment in the Winner case .21 By and large,
however, it remained for the Supreme Court in Murphy v. C.P.R.26
and in the equally recent Ontario Farm Products Marketing Act
Reference ,27 to begin the process of erosion which has now been
given impetus by the Klassen case .
What, it may properly be asked, were the defects of Privy
Council interpretation of section 91(2)? The major one was its
consistent refusal to look at an economic or social problem as a
whole, and its correlative a priori assumption that every problem
of trade regulation necessarily had its national and its local aspects
which constitutionally had to be separated regardless of resulting
violence to a legislative scheme . Strangely enough, this attitude
was not reflected or manifested in the transportation cases or in
communication issues in general ." But when it came to trade or
to marketing, federal regulation (according to the Privy Council)
(1882), 7 App. Cas. 829 .
In re the Board of Commerce Act, 1919 and the Combines and Fair
Prices Act, 1919, [1922] 1 A.C. 191, during the argument . This view was
reiterated in he judgment in Toronto Electric Commrs. v. Snider, supra,
footnote 18 .
21 Proprietary Articles Trade Association v . Attorney General for Canada, [1931] A.C . 310, [1931] 2 D .L .R . 1 .
22 Reference re Alberta Statutes, [1938] S.C .R. 100, [1938] 2 D.L .R. 81 .
23 In re Insurance Act, 1910, (1913), 48 S .C.R . 260, 15 D.L .R. 251 .
24 Reference re the Natural Products Marketing Act, 1934 and its
Amending Act, 1935, [1936] S .C .R. 398, [1936] 3 D .L .R. 622 .
21 Winner
v. S.M.T. (Eastern) Limited, [1951] S .C .R. 887, [1951] 4
D .L.R . 529 .
27 Supra, footnote 3 .
26 Supra, footnote 4 .
26 E.g. Attorney General for Ontario v. Winner, [1954] A.C. 542, [1954]
4 D .L.R . 657 .
14

26
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could begin only at the point of interprovincial or export movement, and certainly not at the point of production or harvesting.
Arguments of functional connection or integration, if made, were
rejected . The kind of functional considerations which moved
McLennan J. in the Pronto Uranium case to support federal authority to regulate labour-management relations in the mining of
uranium ore would have been lost on the Judicial Committee.
This, however, was the very approach which was used in the
Klassen case and which undergirds .its importance .
The issue in the Klassen case was whether a quota scheme respecting delivery of grain to elevators and feed mills, under which
deliveries must be recorded by operators of elevators and mills
in the permit books issued to producers by the Canadian Wheat
Board, applied to a mill which was not engaged in export or interprovincial trade and which received a delivery of grain produced
locally and processed as feed and sold in intraprovincial trade.
The quota scheme was part of a regulatory programme for the
export and interprovincial marketing of certain grains administered by the Canadian Wheat Board under the Canadian Wheat
Board Act ." In holding that .this local transaction was validly
caught by the Act, the Manitoba Court of Appeal avoided the
easier solution which would have been in direct line of descent
from Murphy v. C.P.R. and which could have been based on the
fact that elevators and feed mills were "works for the general advantage of Canada" within sections 92(10)(c) and 91(29) of the
British North America Act. It took instead the economically pragmatic view that (to quote Adamson C.J.M.) "if the appellant is
to be allowed to purchase wheat without complying with [the
recording requirements] of the Act the quota system and the
orderly marketing of grain is to that extent rendered ineffective" ."
Tritschler J.A. with whom Schultz J.A. concurred, was quite prepared to agree that the quotas allowed were not for export and
interprovincial purposes but "fix the quantity of grain which a
producer may deliver into the market system anywhere" ." But he
too concluded that it would make the regulatory system unworkable if intraprovincial transactions could enter the market without subjection to the Act.
There is an underlying thesis in the judgments, not too specifically articulated, and upon which, in my submission the case
depends. Klassen was caught by the Act not merely because, as a

29 R
.S .C., 1952, c. 44 . Section 16(2) was the particular provision involved in the case .
80 ,Supra, footnote 1, at p. 374.
31 Ibid., at p. 378.
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matter of words, it purported to be directed to regulation of export
and interprovincial trade in wheat. As a mere legal formula this
would not have carried the day against Klassen, especially if any
regard were had to the judgment of Duff J. (as he then was) in the
Eastern Terminal Elevator case .32 The dominating consideration
must have been that the sweep of the Act was supported by the
economic facts-trade in wheat was, for Canada, essentially a
matter of export and interprovincial movement . Realistically, then,
any movement of wheat into marketing channels, be they intraprovincial or not, was a movement which could reasonably be
subjected to a federal control scheme for the marketing of wheat.
This conclusion might easily have been reached in the Natural
Products Marketing Act Reference which was one of the series of
"new deal" cases heard in 1936 and 1937 . In addition, however,
to the weight of Privy Council decisions which had persistently
refused to relate power in relation to the regulation of trade and
commerce to economic realities of the Canadian market, the draftsmanship of the referred Act was faulty . The statute, enacted in
1934, was applicable to a range of natural products for which
marketing schemes might be established by a marketing board,
and such schemes would become operative on further approval by
the Governor General in Council. The effective approval could
be given only if the executive was satisfied that either (1) the principal market for the natural product was outside the province of
production ; or (2) some part of the product produced might be
exported. It was this second alternative that, in the view of the
Privy Council, destroyed the validity of the Act." Had the statute
been confined only to natural products which went principally into
export and interprovincial trade, an issue would have been presented like that faced by the Manitoba court in the Klassen case .
One could not, however, have been overly sanguine about the
result. To have supported the Act if it were confined in application
to products which were marketed principally outside the province
of production would have meant a disavowal of the Eastern
Terminal Elevator case in so far as the legislation would have encompassed the marketing of the product as a whole without
separating its actual local and non-local destinations .
In the Eastern Terminal Elevator case Duff J. spurned, as a
"lurking fallacy" the argument in favour of federal power that (to
quote hi s words) "because in large part the grain trade is an export

Supra, footnote 17 .
Attorney General for British Columbia v . Attorney General for Canada, [1937] A .C . 377, [1937] 1 D.L.R . 691 .
32
33
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trade you can regulate it locally in order to give effect to your
policy in relation to the regulation of that part of it which is export."" The learned judge went on to say, somewhat illogically
in my submission, that "obviously that is not a principle the application of which can be ruled by percentages. If it is operative
when the export trade is seventy per cent, of the whole, it must be
equally operative when that percentage is only thirty ." 35 This is
surely a non-sequitur, unless one rests on an arbitrary constitutional
determination that the local and national market in any product
can never be dealt with by a central -scheme of regulation. The
Klassen case has now given a direct rebuff to the proposition advanced by huff J., and, in so doing, it has taken the line long ago
adopted in the United States in dealing with similar marketing
problems and exemplified by the judgment of the Supreme Court
of the United States in United States v. Wrightwood Dairy Co." and
in Wickard v. Filburn .37 In the Wrightwood case, the court said
that the power of Congress to regulate interstate commerce "extends to those activities intrastate which so affect interstate commerce, or the exertion of the power of Congress over it, as to make
regulation of them appropriate means to the attainment of a legitimate end, the effective execution of the granted power to regulate
interstate commerce"." In the Wickard case, in upholding federal
regulation of the production of wheat even though intended for
home consumption by the producer, the court remarked, in words
which are apt to the situation in the Klassen case, that "it can
hardly be denied that a factor of such volume and variability as
home-consumed wheat would have a substantial influence on
price and market conditions . This may arise because being in
marketable condition such wheat overhangs the market and, if
induced by rising prices, tends to flow into the market and check
price increases. Put if we assume that it is never marketed, it supplies a need of the man who grew it which would otherwise be
reflected by purchases in the open market. Homegrown wheat in
this sense competes with wheat in commerce. The stimulation of
commerce is a use of the regulatory function quite as definitely as
prohibitions or restrictions thereon" ."
It is a fitting characterization of the Klassen case to declare,
in paraphrase of another sentence in the Wickard case, that it has
recognized that "questions of the power of Parliament are not to
Supra, footnote 17, at p. 447, (S.C.R.) and at p. 12 (D.L.R.).
31 (1942), 315 U.S. 110.
33
(1942), 317 U .S. 111 .
Supra, footnote 36, at p. 118 .
3' Supra, footnote 37, at p. 128 .
34
31
37

Ibid.
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be decided by reference to any formula which would give controlling force to nomenclature such as `production' and `indirect'
and foreclose consideration of the actual effects of the activity in
question upon the regulation of trade and commerce" ." Not only
are "mechanical applications of legal formulas no longer feasible"
if the Klassen case survives, but we will have to withdraw Idington
J.'s portrait of the federal trade and commerce power as "the old
forlorn hope, so many times tried unsuccessfully" .41
BORA LASKIN *

CONVEYANCING-COMMUNITY PLANNING LAW-CIVIL EFFECT OF
PENAL PROVISION-PLANNING BOARD ADMINISTRATION .-Section
24(1) of The Planning Act, 1955 1 provides that when an area has
been designated by municipal by-law as an area of subdivision
control, ". . . thereafter no person shall convey land in the area
by way of a deed or transfer on any sale, or enter into an agreement of sale and purchase of land in the area . . . unless the land
is described in accordance with and is within a registered plan of
subdivision . . . ... or unless ". . . the consent of the planning board
of the planning area in which the land lies . . . is given to the conveyance or agreement." a If this statutory prohibition is disregarded,
what legal effect, if any, should be attached to the agreement or
the conveyance? Three recent cases in the Ontario courts, one
reaching into the Supreme Court of Canada, but there decided on
another ground, cast shadows of coming troubles . It is to be noted
that the section does not prohibit absolutely, it provides alternative
conditions in which the otherwise prohibited agreement or conveyance may be valid. It also provides that ". . . every person who
contravenes this section is guilty of an offence and on summary
conviction is liable to a penalty of not more than $500 ." 1 How
illegal is the agreement, and how illegal is the conveyance itself?
Textbook law on the question is clear enough, but like so much
textbook law, it rests on the authority of rather ambiguous or
1° Ibid.
4' In re the Board of Commerce Act (1920), 60 S .C.R . 456, at p. 488,
54 D .L .R. 354, at p. 377.
*Bona Laskin, Q.C., Faculty of Law, University of Toronto .

I S.O ., 1955, c. 61 .
2 The latter part of the quoted language is from s . 24(3).
3 S. 24(8). Some prosecutions have taken place, with substantial fines .
If the title is valid, the maximum penalty of $500 would still leave the
vendor a handsome profit in most cases.
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ambivalent judicial pronouncement : Craies 4 says, categorically,
"Put it is clear that a contract is void if prohibited by a statute
under a penalty, even without express declaration that the contract
is void, because such a penalty implies a prohibition ."' Then he
goes on to quote Lord Esher M.R. as having said,
. . . although a statute contains no express words malting void a contract which it prohibits, yet, when it inflicts a penalty for the breach
of the prohibition, you must consider the whole Act as well as the
particular enactment in question, and come to a decision, either from
the context or the subject matter, whether the penalty is imposed with
intent merely to deter persons from entering into the contract, or for
the purposes of revenue, or whether it is intended that the contract
shall not be entered into so as to be valid at law .'

He also quoted Bowen L.J. who said,
. . . we have to find out, upon the construction of the Act, whether it

was intended by the legislature to prohibit the doing of a certain act
altogether, or whether it was only intended to say that,_if the act was
done, certain penalties should follow as a consequence . If you can find
out that the act is prohibited, then the principle is that no man can
recover in an action founded on that which is a breach of the provisions of a statute .'

This is helpful, it tells us that we must ga back and read section
24 more carefully, and, if necessary, read the whole of The Planning Act, 1955. And it does warn us that a court may find that
under section 24 the agreement or the conveyance or both may not
be void although the parties may be liable to a penalty. It may also
be helpful to look at the three cases.
In the first case, Zhilka v. Turney and Turney,s the facts are
somewhat complicated, but they may be stated shortly as follows
The owner of some sixty-five acres of land in the Township of
Toronto agreed to sell all but five or ten acres to a purchaser on
condition that the property sold be annexed by the Village of
Streetsville and that that village "approve" a plan of subdivision
of the land. Although the Township of Toronto had had a sub' Craies on Statute Law (5th ed. by Sir Charles E. Odgers, 1952),
pp. 233-4.
5 Cope v . Rowlands (1836), 2 M. & W. 149, Parke B. at p. 157, 150
E.R . 707, at p. 710, is cited for this proposition.
' Melliss v. Shirley and Freemantle Local Board of Health (1885), 16
Q.B.D. 446, at pp. 451-2 .
° Ibid. at p. 454 .
' (19551 4 D.L.R. 280, Spence J. in the Ontario High Court; (1956),
3 D.L.R. (2d) 5 in the Court of Appeal, Aylesworth, F. G. MacKay and
Chevrier JJ .A. ; and argued again on the death of Chevrier J.A. (1957),
6 D .L.R. (2d) 223, Aylesworth, F. G. MacKay and Schroeder JJ.A. ;
affirming Spence J. on the material point, which was not considered in the
Supreme Court of Canada (1959), 18 D.L.R. (2d) 447.

638

THE CANADIAN BAR REVIEW

[VOL . XXXVII

division control by-law for some years prior to this transaction,
to which the by-law clearly applied, Spence J. found that the
purchaser had waived the two conditions and he declared the
agreement to be in full force and effect and he awarded specific
performance but only if within three months the purchaser secured
the approval of the planning board.
In the second case, Glenn v. Harvic Construction Co .,' the owner
of a five-acre lot in the Township of Scarborough agreed to separate and sell a land-locked parcel from the rear of his lot. There
was a subdivision control by-law operative under section 24 . The
owner applied to the planning board for its consent and represented that the land was to be used for subdivision and that the
purchaser owned the adjoining land. The board consented to the
conveyance on the condition that the land was being sold for
ultimate subdivision with other land. When the purchaser disclosed that he did not own any adjoining land, the board withdrew
its consent. The owner sued for damages and for forfeiture of the
deposit 1° and the purchaser counterclaimed for the return of the
deposit. Barlow J. dismissed the action and the counterclaim . The
purchaser did not appeal the counterclaim . The owner, however,
did appeal, and Gibson J.A. for the Court of Appeal" held that
the planning board had no authority to give a conditional consent.
In any event, ". . . the consent of the planning board having been
withdrawn [the purchaser] was prohibited, under the provisions
of the Act, from entering into an agreement of sale and purchase
of the said lands . . . . The agreement for sale being prohibited by
statute and therefore illegal, no rights could arise out of it."" The
appeal was dismissed.
The third case is at the time of writing unreported, but might
be styled In re Karrys Investments Limited.12A Schatz J. refused to
hold that an agreement to transfer certain land under The Land
Titles Act" was illegal although it was within a designated area
of subdivision control and no plan of subdivision had been approved and no planning board had consented to the transfer .
Anteus Holdings Limited, the owner of a parcel of land, had agreed
to transfer part of it to one Weinberg and the agreement was
registered in July, 1956. In August, 1956, a mortgage was registered
1 [19581 O .W.N. 406.
10 He also asked for specific performance but this was dropped at the
trial .
n Laidlaw, Roach and Gibson JJ .A.
la Ibid., at p . 408, my italics .
"A See now [1959] O .W .N . 358, sub . nom. Re Karrys Investments Ltd.
" R.S .O ., 1950, c. 197.
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against the land in favour of Karrys Investments Limited who at
the time of the motion had obtained a final order of foreclosure.
Weinberg objected before the Master of Titles to the registration
of Karrys Investments Limited as absolute owner without showing
his claim under the July, 1956, agreement. The Master disallowed
Weinberg's claim on the ground that the land was inadequately
identified in the agreement. ®n appeal before Schatz J., Karrys
Investments Limited argued, among other things, that the agreement was void under section 24 and that therefore no lien 14 for
the return of the deposit could arise. Schatz J. found that the
agreement of sale, which expressly provided that the vendor
should register a plan of subdivision before the middle of November, 1956, ". . . was not intended to evade the requirements of the
Manning Act but on the other hand was expressly made conditional on compliance with those requirements ." The Glenn case"
was distinguished, if that is the right word, on the ground that the
agreement there was held unenforceable " . . . because there was
no proper approval by the Planning Board, but the case did not
go so far as to say that the agreement would have been unenforceable if proper approval had been obtained."
These cases leave one thing quite clear, that the legal effect of
section 24 is as uncertain as ever . Spence J. has held an agreement
enforceable in equity, regardless of its "illegality" under section
24, if the parties obtain planning board consent. Presumably the
Minister's approval of a plan of subdivision under section 26
would be equally effective. But if the proposition of the Court of
Appeal in the Glenn case is taken literally, it could be argued that
since the agreement is "illegal" and "no rights could arise out of
it" there is nothing for a court to enforce specifically. This view
would give a reluctant party an excuse for non-performance.
®n the other hand, the Glenn decision leaves the defaulting
vendor, "illegal," but with the best of intentions, with both the
deposit and his land, although from the beginning of the transaction the planning board was consulted and its consent actually
secured (but by an innocent misrepresentation) . To treat this
agreement as "illegal" seems rather inconsistent with the attitude
14 The lien question had not been argued before the Master of Titles.
The purchase price was $9,500 and $9,400 was paid as a deposit! Schatz
J. referred to Re Trusteel Corporation (Canada) Limited and Queensway
Construction Company Limited and Frances Truman (not reported) in
which Wilson J. held the agreement illegal but directed return of the
deposit.
16,'Supra, footnote.'9 .
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of Spence J. in the Zhilka case 16 who was affirmed twice by the
Court of Appeal, comprising four judges .
Schatz J. in the Karrys Investments case seems to be more consistent with the Zhilka case, and there would appear to be very
little practical justification in either the Glenn case or the Zhilka
case for treating the agreement as "illegal" or "void" as the result
of the "prohibition" in section 24. In none of these cases have the
parties entered into an agreement disregarding the appropriate
planning authorities. In the Zhilka case, the whole arrangement
was designed to bring the agreement before the Streetsville authorities and the Minister of Planning and Development under
section 26. When that design failed, the court insisted that the
parties comply with the requirements of section 24 within the
Township of Toronto . Had the agreement been consummated in
the Township with no disagreement and no necessity for the
specific performance action, a nice question would have arisen
over the legal status of the conveyance if the parties themselves
did not seek the planning board's consent. In the Glenn case an
abortive planning board consent was obtained. There is even less
indication here of any intention to evade the object of section 24.
In the Karrys Investments case, as Schatz J. held, the parties contemplated compliance with the Act. No important interest is
served in the Glenn case or the Karrys Investments case by holding
the dealings illegal. In fact, it is difficult to see how section 24 can
be given full meaning and practical application unless it is read
as permitting agreements and conveyances made in contemplation
of planning board approval. Section 24(3) provides that "nothing
in subsection (1) or (2) prohibits any conveyance or agreement
respecting land . . . (c) if the consent (i) of the planning board . . .
is given to the conveyance or agreement." Far from expressly
requiring the consent to be given beforehand, it is a reasonable
interpretation of the language to say that consent can only be
given to a conveyance after it is executed, since it is not a conveyance before that. Actual practice in the metropolitan Toronto area
includes the presentation of an executed conveyance to a board
for its consent.
The more difficult question of interpretation arises when the
conveyance is executed. Is the deed "void"? Is the planning board
being asked, not only to consent, but to revitalize a "void" document? It has been said that although an executory promise in an
illegal contract will not be enforced, an executed transfer of an
16

Supra, footnote 8 .
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interest is effective. The court remains neutral, it does not enforce
the illegal promise, but it does not declare. the executed deed
either void or valid." If the effect of illegality is to avoid only the
executory promise, one might wonder whether the effect of section
24 is to convert a warranty deed into a quit claim deed.
The application of this common-law principle to the interpretation of a statute seems to me to be of dubious validity. Far
better that a court should apply the directions of Bowen and
Esher L.M ., quoted above. If these directions are followed, an
Ontario court must first attempt to show the purpose that section
24 is intended to achieve. This purpose, it would seem, is merely
to keep the control of lot boundaries in designated public hands
and sometimes to prevent a new house from being erected, thus
adding to local school costs. When contracting parties have neither
the intent nor the effect of avoiding that control or of avoiding the
desired results there would seem to be no virtue in attaching any
stigma of illegality whatever to their conduct.
When, however, the deed is done before the planning board or
another relevant authority is consulted, the control contemplated
by section 24 may be lost altogether . While there is no subsequent
third party affected by the transaction it might be reasonable to
regard the conveyance as "void," or subject to legitimation by
planning board consent. But after a bona fide purchaser has
entered it would require careful consideration to decide whether
the private interest of a bona fide purchaser should, or should not,
prevail over the public interest in lot boundaries .
The status of the executed conveyance is one of some special
concern to the planning board, whose members sometimes take
a rather self-righteous position and refuse to consent to the con
veyance when, had the grantor applied before entering into the
agreement, or immediately upon entering into the agreement or
upon conveying, consent would have been readily forthcoming
"on the merits ." It would seem clear enough that a planning board
ought to deal with the conveyance on the merits, regardless of the
"illegality," since it is not designated as an enforcement body, and
if the municipality chooses to prosecute, that is a separate matter.
It is, of course, unlikely that a magistrate would impose a $500
penalty in a case where, on the merits, the planning board has
probably already consented to the "illegal" conveyance. Some
boards have suggested they should delay consideration of the
lti See Alexander v. Rayson, [19361 1 K.B . 169, for an interesting -discussion.
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merits until the magistrate has fixed the penalty, but the magistrate
might equally delay fixing the penalty until the board has consented
or refused. The object of section 24 is not to prohibit alienation of
land, but to see that certain public planning interests are protected.
A board's refusal to consent on the merits would be unjustified
vindictiveness, unless, of course, the board aims at that very
deterrence mentioned by Esher L.J., but if it does, perhaps it
should better leave the deterrence to a proper policing body.
It is a remarkable feature of some modern administrative
legislation that ambiguities of this sort are left, deliberately or
otherwise, for resolution by the courts . It is not, however, an allCanadian characteristic. In Newfoundland, regulations may be
made providing that "no conveyance . . . shall be effectual to pass
any interest in the land . . . unless the conveyance . . . is first approved . . . ."I' New Brunswick expressly provides that title shall
not pass, in subdivision lots, until the plan is filed." Alberta prohibits subdivision that does not ". . . conform with the regulations . . ."2° and directs the Registrar not to register any subdivision
unless it is approved" but further provides that if the ". . . registration is made by the Registrar it is valid and effective for all purposes." 22 This provision is, of course, quite consistent with the
philosophy of the Torrens system.
As an illustration of the occasional case where the legislature
eliminates this ambiguity, one might examine the Building Materials and Housing Act, 1945,23 which provides for financial assistance in house building, and authorizes a limiting of the price to
be paid for assisted houses, and makes it an offence to sell at a
higher price. The penalty is most interesting. The court may
calculate the aggregate of the amount which it thinks will insure
that the offender derives no benefit from the offence and a further
amount of £100, or imprisonment for three months, or both. When
the first amount is exacted the court may pay it over to the person
who gave the consideration in excess of the permitted price, modify
"The Urban and Rural Planning Act, 1953, S . Nfld ., 1953, no . 27,
s. 61(1) (b) .
11 Town Planning Act, R.S .N .B ., 1952, c. 233, s. 33 .
11 The Town and Rural Planning Act, R
.S .A., 1955, c. 337, s . 25(3) (a) .
2 1lbid., s . 25(3) (b) .
22 1bid., s . 26. Cf. The Land Titles Act, R .S .O., 1950, c . 197, s. 112,
which prohibits registration of a plan of subdivision unless it is approved,
but the teeth of the provision were only added in 1957, by c. 58, s . 1,
which makes the title subject to The Planning Act, 1955, by adding clause
(k) to s . 23 . The effect of this amendment depends upon the effect of s . 24
of The Planning Act, 1955, about which the amendment is silent .
11 1945, c . 20, s. 7 (U .K .).
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the terms of a lease as to future rent, or reduce payments owing
on a sale . It is expressly provided that the commission of an offence
under the section shall not affect the title to any property or the
operation of any contract, except, of course, as to the court's
modification of it. Even this careful delineation, however, does not
indicate what happens if the prosecution is not commenced until
after the limitation period has passed . In that event, since the Act
only provides the relief incidentally to a conviction, it may be that
the purchaser cannot then escape specific enforcement or get a
modification of price.
While no draftsman will ever avoid all pitfalls in this complicated and imperfect world no good reason occurs to me for not
trying to anticipate the easily foreseeable difficulties presented by
the present cryptic form of section 24 . So far no court has suggested that the penal provision is the only legal consequence to a
disregard of the prohibition against subdivision. This is a possible
position that a simple amendment could ensure . Perhaps, instead,
some legislative device could be advanced to secure that-the offence
cannot happen, or is less likely to happen . As a starting point, one
might require that no conveyance of land situated in an area designated as an area of subdivision control should be registered until
a solicitor has certified that the provisions of section 24 have been
complied with. If it is objected that this requirement will unduly
benefit the legal profession by feeding its monopoly, or that the
legal profession would simply refuse the business, an alternative
would be to direct the registrars and masters of titles not to register
any conveyance unless section 24 has been complied with. At the
present time a registrar or master might refuse to register since
he could hardly be compelled by a court, on application for mandamus, to further an illegal act." Or there could be a provision
that the conveyance is effective to pass title but that, in addition
to any otbz-r penalty or remedy, the conveyance might be set aside
by a county judge on motion by a municipality supported by a
report from the planning board, if innocent third parties are not
unjustly affected . A fourth possibility is to do nothing, but it may
be objected that this course of inaction will also unduly feed the
legal monopoly .
J . B . MILNER *

24 Cf. Re May et al. and Mortis, [1952] O .W .N . 581, a case under s. 94
of The Registry Act, R .S .O ., 1950, c. 336, where registration was refused
but mandamus was granted to compel registration because the inspector's
prohibition of conveyance came after the right to registration arose .
2°Y. B . Milner, Faculty of Law, University of Toronto .

