ACCESSIO, SFECIFICATIO AND CONFLISIO
THREE SKELETONS IN THE CLOSET
R. B. SLATER°`
Winnipeg

A problem which confronts certain types of commercial transactions today revolves around the ancient doctrine of accession.
A typical example occurs where A purchases an automobile from
B under a conditional sale agreement, removes or sells the tires, and
replaces them by tires purchased from C under another conditional
sale contract . The intention of both vendors is to retain title in
their respective chattels until the purchaser pays for the goods.
What, then, is the result when B seizes the automobile for nonpayment of the instalments under his contract with A? Does B
acquire title to the tires under the doctrine of accession, or may
C demand their return to him? The Canadian decisions are not
clear on this point, but in several cases, the courts have suggested
that title to chattels may indeed be acquired by accession. 2
In Roman law the problem of accession was regarded from the
point of view of the law of property' and the remedy of the owner
was by a real action of vindicatio.4 As a result the Roman lawyer
was concerned with determining only the resultant ownership of
the combined chattels, whereas at common law, the problem was
regarded from the point of view of the unauthorized dealing with
the chattel of another. This point of view came naturally to the
common law which looked at all these questions of possession and
ownership of chattels as lying within the domain of the law of
tort . In the early years of the common law, where the person who
had made the accession or the confusion was a trespasser, the
owner could sue for the entire product or its value : his action
*R. B. Slater, of the Inner Temple and the Manitoba Bar, Winnipeg.
1 For a similar example, see Regina Chevrolet Sales v. Riddell, [1942]
2 W.W.R. 357 .
2 Regina Chevrolet Sales v. Riddell, ibid; Smith v. Baechler, [1889] O.R.
293 ; Tones v. De Marchand (1916), 10 W.W.R. 841 ; Goodrich Silvertown
Stores v. McGuire Motors Ltd., [193614 D.L.R. 519.
3 Holdsworth, History of English Law (1925), pp. vii, 503 et seqq.
4 Institutes, ii, 1, 25-28 .
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was in trespass, trover or detinue. As the courts of Chancery
developed, a dispossessed owner was enabled to seek restitution
in equity, but this was always a matter of judicial discretion.
In modern law either restitution or damages may be granted by
the court,b and by exercising its discretion to give either damages
or restitution the court can give effect to the dictates of substantial
justice. As the Roman lawyers regarded the law of accession
from the results flowing from the confusion or admixture of
chattels, they classified the doctrine of accession under three headings : accessio, specificatio, and confusio or commixtio.
(1) Accessio was the transfer of title which took place when
two chattels belonging to different persons were combined into a
single article, as when A's cloth is used to patch B's coat .
(2) Specificatio was the making of a new article out of the
chattel of one person by the labour of another, as when A's corn
is ground to flour by B, or his grapes are made into wine .
(3) Confusio or commixtio was the mixture of things of the
same nature but belonging to different owners so that the identification of the things is no longer possible, as when A's wheat be
comes mixed with that of B. (In the civil law confusio was applied
to liquids while commixtio applied to dry goods.)
The common law, which looked at the question from the standpoint of the cause of the accession, developed a different classification. Accessio, specificatio or confusio was at common law held to
arise either from natural causes, from a contract, by conversion,
by the consent of the owners of goods, or by accident .

(i) Accession through natural causes
Where an accession takes place through the pregnancy of
animals, the owner of the dam or mother generally owns the offspring as well. In this the English law follows the Roman rule:
partus sequitur ventrem7 In a Canadian case,' where mares were
converted and foaled several years after the conversion, the owner
of the mares could recover only the mares : the law of conversion
was applied simpliciter and damages were assessed as from the
date of the conversion .
a See Peruvian Guano Co . v . Dreyfus Bros., [1892] A . C. 166 at p. 176 ;
Salmond, Torts, (12th ed ., 1957), p. 285 ; Winfield, Torts, (6th ed ., 1954)
p. 443 ; Sinclair v. Brougham, [1914] A .C . 398, at p . 435 ; Nelson v . Larholt
[194712 All . E.R . 751, at p . 752, per Denning L.J . ; Reading v . R ., [1948]
2 All . E.R . 27, per Denning L.L . ; Wright, Legal Essays & Addresses,
(1939), Ch. I .
s Mackeldey, Modern Civil Law, vol. 1, s. 270 .
7 The Case of Swans (1592), 7 Co . Rep. 156, 17a .
8 Scott v . McAlpine (1857), 6 U .C.C .P. 302 . It is interesting to note
that the court in this case never mentioned the doctrine of accession, but
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(ii) Accession arising by way of contract
(a) Manufacture-Where a person for whom a finished product is to be made supplies the materials or property, the contract
is one of bailment and the title to the completed article is in the
bailor . Where both parties add to the article being made, the
person who furnishes the principal product takes title (subject to
paying value to the other) .
In Clark and Bulmer,9 there was a contract for the construction
of an engine, the pieces of which were to be carried bit by bit to
the defendant's land where the whole engine was to be put together. The contract was held to be for work and labour on the
defendant's land and not a contract for the sale of goods. In Seath
Co. v. Moore," it was held that material provided by the builders
of a ship as portions of the fabrics, whether wholly or partially
finished, cannot be regarded as property to the contract, or as
"sold" unless they have been affixed or in a reasonable sense made
a part of the corpus ."
(b) Repairs-Title to repairs usually remains in the owner of
the original article, irrespective of the value of the repairs, unless
severance can be made without detriment to the whole article.
in an American case, the value of repairs made by the purchaser
of a stolen car were held to be irrecoverable as against the true
owner .12 Where, however, the title to the article added as a repair
is retained under a conditional sale contract and where such
article is readily severable, it may be recovered by action . Where
new wheels and axles were placed on a wagon by the repairer and
the title to the wheels and axle remained in the repairer under a
conditional sales contract, it was held that the repairer was able
to recover his goods upon breach of the conditional sale contract. 13 "
In Sterling Engine Works Ltd. v. Red Deer Lumber Co. 14 it
proceeded entirely according to the general rules of conversion . Since the
increment would not have accrued to the original owner independently
of the conversion, the damages were assessed as of the date of that conversion .
10 [18861 A.C. 350 .
0 (1843), 152 E .R . 793 .
11 See also Sterling Engine Works Ltd. v . Red Deer Lumber Co ., [1920]
2 W .W .R. 194 ; Mack v. Snell (1893), 35 N.E. 493 ; A .T. & S.F. Ry. v.
Schrive r (1906), 84 P. 119 .
12 Bozeman v. Fairchild (1934), 68 S .W. 2d 756 ; See also St . Mary etc . v .
Community Mfg. (1929), 119 So . 564 ; Twin City Motor v. Rouzer (1929),
148 S.E. 461 .
13 Clark v. Wells (1872), 12 Am. R . 187 . The repairer may of course
protect his interest by means of a lien on the goods repaired, and in certain
instances, such a lien may be protected by registration even though possession is not retained. See, for example, R.S .S ., 1953, c . 251 .
la Supra, footnote 11 . In cases where a repairer fails to complete the
work he has contracted to do, the law of contract allows him no recovery
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was held that where there is a contract to make repairs the property
and the objects used for repair pass to the owner of the thing repaired by the law of accession and not by the law of sale. The
court in this case, however, failed to distinguish between contracts
for manufacture and contracts for repair and seemed to regard the
law as being the same in each case.
In an English decision, the plaintiff, by a hire-purchase agreement, let a motor car to a person, who agreed to "keep the car
in good repair and working condition", and the car was to be
the property of the plaintiff until all the instalments were paid.
During the currency of the agreement the car was damaged in an
accident, and the hirer sent it to the defendants to be repaired .
The defendants were informed that the car was held on a hirepurchase agreement. After the car was sent to the defendants,
and before the contract for the repairs was made, default was
made in the payment of an instalment under the hire-purchase
agreement. The plaintiff did not terminate the agreement until
after the repairs had been commenced, when he demanded the
car from the defendants but did not tender the amount then due
for the cost of the repairs. The defendants refused to deliver it up,
,claiming a lien on the car for the costs of the repairs ; and the
repairs were subsequently completed. The court held that the hirer
-was entitled to have the car repaired, without any express authority
from the owner, so as to enable him to use it, and the defendants
:had a lien on the car as against the plaintiff for the cost of the
repairs."
;(iii) Accessio arising fi,oin the consent of the parties or by accident
Where an accessio or a confusio has taken place by the consent is

-ofthe owners or where there has been an accidental or inadvertent
admixture, the several claimants share in common. This principle
was recognized by Blackstone 11 and has been upheld in the House
of Lords."
under the quantum meruit principle : Forman & Co. v. Liddes Dale, [1900]
A.C. 190.
15 Green v. All Motors Ltd., [1917] 1 K .B . 625 . In a case of accession
by contract, if the repairer or builder does work under an agreement but
retains no lien for the repairs, he can of course sue the employer in contract . Even if the contract is void, he can recover from the employer under
a quantum meruit . De Bernardy v . Harding (1853), 8 Ex . 822 .
is For an interesting example of accession by consent, see B . C. Independent Undertakers Ltd. v . Maritime Motor Car Co . Ltd ., [1917] 3 W .W .R .
22 . The parties in that case were not tenants in common as one of them
.held a lien covering the whole of the altered chattel .
17 Commentaries, ii, p . 405 .
18 Smurthwaite v . Hannay, [1894] A .C. 494, at p . 505 .
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In Buckley v. Gross," tallow in a warehouse flowed into the
River Thames when the warehouse burned down, and was taken
from the river by A and sold to B, from whom it was taken by
the police who sold it to C. It was held that A could not bring an
action of conversion against the police . Blackburn, J. held that :
Probably the legal effect of such an admixture would be to make the
owners tenants in common in equal portions of the loss, but in all
events they do not lose their property in it.

A similar decision was handed down in an earlier case, where the
oil in the hold of a ship leaked from containers owned by several
parties. The oils flowed together, were pumped up and sold enroute by the Captain in one bulk . It was held that the plaintiffs had
a common interest in the oil salvaged and sold . They were tenants
in common of the entire bulk. 2 °
The problem came before the House. of Lords in Smurthwaite
v. Hannay . 21 There, bales of cotton were shipped by several shippers upon a ship for carriage to Liverpool but on arrival it was
found that the number of bales landed fell short of those shipped,
and that some of the bales could not be identified, their marks
having been obliterated . These latter bales were sold and the proceeds distributed proportionately among the several consignees .
The court held that : 22
When the bales became unidentifiable, the several owners became, in
point of law, owners in common of them in proportion to their respective interests, and the ship owner could only attribute such proportion in answer to any claim for non-delivery .

In a similar case, cotton was shipped in bales, the ship was
wrecked, and the bales that were salvaged were taken on another
ship to England. Many of the bales were lost and the marks on
many of the bales which were rescued were obliterated. It was held
that the unidentifiable cotton was owned by all the consignees as
tenants in common and all shared in the number of bales lost at
sea. The share of each consignee was held to be in the same proportion which the total amount shipped by that consignee bore to the
amount shipped by all the consignees .23 The Chief Justice quoted
Blackburn, J. in Buckley v. Gross and Lord Abinger in Jones v.
Moore to the effect that where there is an undistinguishable mixture
through no fault of the owners, they become tenants in common of
the whole.
(1863), 122 E.R . 213 .
Jones v. Moore (1841), 160 E . R. 1041 .
11 Supra, footnote 18 .
22 Per
Lord Russell of Killowen, ibid., at p . 505 .
11 Spence v . Union Marine Insurance Co . (1868), 3 C.P. 427 .
19
20
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It has been long settled in our law, that, where goods are mixed so as
to become undistinguishable, by the wrongful act or default of one
owner, he cannot recover, and will not be entitled to his proportion,
or any part of the property from the other owner ; but no authority has
been cited to show that any such principle has ever been applied, nor
indeed could it be applied to the accidental mixing of the goods of two
owners ; and there is no authority nor sound reason for saying that the
goods of several owners which are accidentally mixed together thereby
absolutely cease to be the property of their several owners .

The judgment of Lord Moulton in Sandeman & Sons v. Tyzack
& Branfoot SS Co . 24 is also interesting. In that case jute was shipped

by various consignees and some of the bales arrived at their destination unmarked .

I do not think it a matter of difficulty to define the legal consequences
of the goods of A becoming indistinguishably and inseparably mixed
with the goods of B . If the mixing has arisen from the fault of B, A
can claim the goods . He is guilty of no wrongful act, and therefore the
possession by him of his own goods cannot be interfered with, and if
by the wrongful act of B that possession necessarily implies the possession of the intruding goods of B, he is entitled to it . (2 Kent's
Comm's. 10th Ed . 465) . But if the mixing has taken place by accident
or other cause for which neither of the owners is responsible . . . A and
B become tenants in common of the mixed property .

(iv) Accessio arising from a conversion or trespasses
(a) Wilful trespass or conversion

Where a wilful trespasser or converter adds his own work or
goods to the goods of X it is clear that when the goods can be
distinguished the trespasser may have his goods back, subject of
course to any claim by the innocent party for damages under the
tort of conversion . When, however, the mixture cannot be separated the wilful trespasser cannot claim either for his work or for
his goods, and the party whose goods were converted takes all.
In an early anonymous case," it was said that :
In any case in which the thing can be identified there the person owning

24 (19131 A.C . 680, at pp . 694-5 . See also the judgment of Harrison C.J.
in Laverie v . Rathbun (1876), 38 U .C .Q.B . 255, at pp . 263-267 ; and see
Moffat v . Grand Trunk Ry. Co . (1865), 15 C.P. 392 ; Mason v. Great Western
Ry. Co . (1871), 31 U .C .Q.B . 73, at p. 88 ; Coffey v. The Quebec Bank (1869),
20 C.P. 107, 110, 555 .
2s There are circumstances where the interference with the chattels of
another does not constitute a trespass, conversion, detinue or even the
tort of negligence . Street, Torts (1955), p . 60 points out that the action
analogous to the old action on the case has filled these gaps and provided
a wide right of action for the protection of chattels . See Mears v. L. & .
S. W. Ry . Co . (1862), 11 C .B. N .S . 850 ; Simpson v. Thoinson (1877), 3 A .C .
279, at p . 289 .
11 (1490), Y.B. 5 Hy . VII Hil . 16 .
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it can take it, notwithstanding the fact that something else has been
joined to or mixed with it.

And in Ward v. Aeyre : 27
In this case the law is, that if J.S . has a heap of corn, and J .D . will intermingle his corn with the corn of J .S., he shall have all the corn, because
this was so done by J.D . of his own wrong . . . and if this should be
otherwise a man should be made to be a trespasser nolens volens by
the taking of his goods again, and for the avoiding of this inconvenience, the law in such a case is that he shall now retain all.

This principle was stated more widely in another anonymous case
in 1594 : 28

In trespass for carrying away certain loads of hay, the case happened
to be this ; the plaintiff pretending title to certain hay which the defendant had standing in certain land, to be more sure to have the action
pass for him, took other hay of his own (to wit, the plaintiff) and mixed
it with the defendant's hay, after which the defendant took and carried
away both the one and the other that was intermixed, upon which the
action was brought, and by all the Court clearly the defendant shall
not be guilty for any part of the hay, for by the intermixture (which
was his own act) the defendant shall not be prejudiced as the case is,
in taking the hay. And now the plaintiff cannot say which part of the
hay is his, because the one cannot be known from the other, and therefore the whole shall go to him who hath the property in it with which
it is intermixed . As if a man take my garment and embroider it with
silk, or gold, or the like, I may take back my garment : but if I take the
silk from you, and with this, face or embroider my garment, you shall
not take my garment for your silk which is in it, but are put to the
action for taking of the silk from you . So here, if the plaintiff had
taken the defendant's hay and carried it to his house, or otherwise, and
there intermixed it with the plaintiff's hay, there the defendant cannot
take back his hay, but is put to his action against the plaintiff for
taking his hay .

It should be noted that here the Chief Justice has qualified the
principle as enunciated in Warde v. Aeyre. The suggestion appears
to be that even a wilful trespasser may retain the goods where
they are combined with goods of much greater value, as silk with
a suit of clothing . Popham C.J . appears to be saying that the true
owner's remedy in such a case is for the conversion of the silk,
not for the title to the entire garment. While this might be true in
27 (1615), 80 E .R. 1157, per Coke C .J. See also Hale, Pleas of the
Crown (1800), vol . 1, p . 513 :
"If A takes away the trees of B and cuts them into boards, B may take
them away, and it cannot be a felony ; so if A takes the cloth of B and
makes it into a doublet, B may take it, and it cannot be a. felony." M
2 Eliz ., More, n. 67, p . 19 .
21 (1594), Poph 38, 79 E .R . 1156 .
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the case of an innocent trespasser,29 this hardly appears to be the
law in regard to wilful trespassers or converters."
This problem came before the courts in the more recent case
of Re Oatway," where a trustee paid trust money into his banking
account and it became mixed with his own money. Out of monies
drawn from the account the trustee purchased an investment in
his own name but subsequently applied the balance to his own
purposes . It was held that his representatives could not successfully maintain that the investment was purchased out of the trustee's own money ; nor could they maintain that what had been
spent, since it could no longer be traced and recovered, was the
money belonging to the trust. Mr. Justice Joyce held that :
It is a principle settled as far back as the Year Books that, whatever
alteration of form any property may undergo, the true owner is entitled to seize it in its new shape if he can prove the identity of the
original material : Bl . Comm. Vol . ii p. 405, Lupton v. White. But this
rule is carried no further than necessity requires and is applied only
to cases where the compound is such as to render it impossible to apportion the respective shares of the parties . Thus, if the quality of the
articles that are mixed be uniform, and the original quantities be
known, as in the case of so many pounds of trust money mixed with so
many pounds of the trustee's own money, the person by whose act
the confusion took place is still entitled to claim his proper quantity
but subject to the quantity of the other proprietor being first made
good out of the whole mass .

In Lupton v. White 32 an agent confounded his principle's property with his own in breach of the terms upon which the court had
dissolved an injunction which was originally issued to stop the
defendant from working the applicant's mine and which had been
dismissed when the defendant promised to keep the ore from each
mine separate .
If a man, having undertaken to keep the property of another distinct,
mixes it with his own, the whole must both at law and in equity be

29 Infra.
30 Although it has been suggested by Lord Roche in Caxton Publishing
Co . v. Sutherland Publishing Co ., [19391 A .C . 178, at p. 193 and by Winfield, op . cit., supra, footnote 5, pp . 443-4 that a wilful trespasser may set off
the value of his improvements in an action for conversion, this seems to
fly in the face of authority . Hale, op. cit. and Ward v. Aeyre, supra, footnote 27 are clear authorities to the contrary. The most that can be said is
that a wilful trespasser who confuses an innocent person's goods with his
own does not lose his own goods unless they are fungibles . Authority for
this view can be found in Re Oatway, [19031 2 Ch . 356, at p. 359 and in
Lawrie v. Rathbun (1876), 38 U .C .Q .B . 255. (In the civil law the term fungible was applied to things that in general are estimated in number, weight
or measure, and cannot be used except by permanently appropriating
them .)
31 Ibid.
32 (1808), 33 E.R . 817.
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taken to be the property of the other, until the former puts the subject
under such circumstances that it may be distinguished as satisfactorily
as it might have been before that unauthorized admixture upon his
part .33

In Panton v. Panton 14 a clerk in a banking house at Chester
remitted his own and employer's money to an agent in London
to be laid out for security, and the money was purposely confused
so that the property could not be distinguished . The Exchequer
Court held that since the defendant caused the confusion he had
the onus upon him to separate the property. If he could not do
this, the whole belonged to the employer. The principle behind
this decision was pointed out in White v. Lady Lincoln 11 where the
court said that :

Only justice could be done and that no more could be done was the
fault of the defendant .33
Lord Ellenborough's decision in Colwill v. -Reeves 17 contains a

similar statement of the law :

If A for a fraudulent purpose mixes his goods with B's still, if they can
be distinguished, he retains the property in them and he may maintain
a trespass against the person who, having a right to take B's goods,
ignorantly takes these goods of A as part of B's . Had the goods been
confused and undistinguishable, as would be corn if confused with
another's corn, the whole would have belonged to the innocent party.
But in this case there was a mixture of furniture and such cannot be
confused ."'

This principle has been followed in several Canadian decisions,"
but in at least two the court, while arriving at the correct conclusion in the circumstances, failed to distinguish clearly either the
result of a fraudulent mixing where the goods or their value could
be distinguished, or the result of an innocent admixture of goods.
33 Per Lord Eldon, L. C. See also Armory v . ZDelamirle (1722), 1 Strange
505 ; Lord Chedworth v. Edwards (1802), 34 E.R. 1005, 8 Ves . Jun. 46 .
Lord Hardwicke v. Vernon (1808), 34 E.R. 869, 14 Ves. Jun. 411, 504 .
34
35
33

Ex. Ct ., not reported.
(1803), 34 E.R. 1020, 8 Ves. Jun. 363 .
See also Sligo Furnace v. Hobart Lee Co.

(1911), 134 S .W. 585 ; Livingstone v . Rawyards Coal Co . (1880), 5 A.C . 25, at p. 31, per Earl Cairns ;
Wood v. Morewood (1841), 3 Q.B . 440, n.
37 (1811), 2 Camp. 575 .
38 I n English law the trespasser can keep all the net produce he could
actually distinguish and the rest goes to the plaintiff. Blackstone observes
the distinction between the civil law and our law upon this point : The
former, though giving the aggregate to the party who did not cause the
admixture, allowed the other a satisfaction for his loss : but English law,
probably to guard against fraud, has always given the entire property to
him whose original domain is invaded where the proper portions of the
are rendered uncertain.
party
39 Lawrie v . Rathbun (1876), 38 U .C . Q .B. 255 contains the clearest
approval of the principle as enunciated in the English courts .
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In Smith v. Baechler," H wrongfully cut timber on the plaintiff's land and sold it to the defendant who hauled it to his saw-mill
and cut it into lumber. Street J. held that as the defendant had
suspected that the logs had come from the defendant's land and
had wilfully abstained from enquiring as to their origin, the damages were the value of the cut lumber as it lay in the defendant's
yard, and no compensation would be claimed by the defendant
for his labours . The court suggested that had the defendant been
an innocent purchaser, a different rule might have been applied,
and cited Hilton v. Wood" in support of this suggestion.
In Jones v. De Marchant 4- the plaintiff gave her husband monies
with which to purchase some beaver skins which she intended to
have made up into a coat. The husband dutifully purchased the
skins, but later delivered them to a furrier with instructions to
make up a coat for the defendant, a lady with whom the husband
had established a liaison. The husband purchased four additional
skins and paid the furrier fifty dollars to make up the coat. When
the coat was finished, it was delivered to the defendant . The court
held that the husband was a wilful trespasser and as such he could
not acquire any title to the skins, nor could he claim any compensation for the monies he had expended upon the goods which
he had, in fact, stolen . 43
(b) Innocent trespass or conversion
An innocent trespasser or converter who combines the goods
of another with his own may recover his goods if they can be
identified and separated from the whole. Where, however, he so
confuses the goods of an innocent party with his own that they
cannot be distinguished, the law of conversion will apply 44
It has been suggested 45 that where the identity of the goods has
been lost, or the species of goods has been altered, 46 or even where
the value of the new article is greater than the original chattel
(1889), 18 O.R. 293.
(1867), L.R. 4 Eq. 432 ; See also Doucet v. Salem Sode & Co. (1916),
27 D.L .R. 731 ; Rainy River Boom Co. v. Rainy River Lumber Co . (1912),
27 O.L .R. 139.
42 Supra, footnote 2.
43 I n Quebec, on the other hand, the question of good or bad faith is
immaterial on the question of ownership, being of importance only in
computing the amount of damages which the plaintiff is entitled to claim .
Civil Code of Lower Canada, art. 435 ; Gagnon v. Morin, [1942] S.C. 61
(Que.).
44 See Lawrie v. Rathbun, supra, footnote 39. Also Bergougnan v. British
Motors Ltd. (1929), 30 S.R. 61 (N.S.W.).
45 Jones v. De Merchant, supra, footnote 2.
46 Le. a specificatio.
40

41
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converted, 47 title to the whole remains in the original owner. With
respect, this suggests that. the paramount consideration is that of
title to the new chattel,¢$ whereas the common law looked to the
cause rather than the result of the mixing, and this is the principle
followed in the modern law. The question of title is subverted in
favour of that of the taking and of the achievement of substantial
justice between the parties . The cases seem to support the proposition that where the true owner sues the innocent converter or
trespasser for the return of his property, he will only be able to
recover such damages as represented the value of the goods at'
the time of the conversion .49 If the title to the new article is awarded
to him, he must reimburse the innocent improver for the added
value." If the improver'is permitted to retain the chattel, he must
restore the injured party to his position at the time of the conversion.
The leading Canadian case is Rawrie v. .Rathbun." The plaintiff, acting under the mistaken belief that he owned property
which in fact belonged to the defendant, .cut timber on that property and mixed it with timber cut on his own land. The defendant
seized as many logs as the plaintiffhad taken from the defendant's
land, some of the logs seized being the plaintiff's, and some being
those of the defendant, and the plaintiff brought an action of
trespass against him.
It was held that the defendant was entitled to seize the logs
that had been wrongfully cut on his property, and if he was unable
to distinguish precisely which logs belonged to him, he was entitled to seize the same number from among the mass that had
been wrongfully taken from him. The court, both in the first instance and upon appeal, appears to, have regarded the problem
essentially as one of conversion. It was recognized that the duty
of the court was to do substantial justice between the parties, and
as there was no wilful wrongdoing on the part of the plaintiff,
47 See art. 435, Civil Code of Lower Canada as discussed in Gagnon v,
Morin, supra, footnote 43 .
48 It is interesting to note that in vol . I of the Canadian Abridgement,
cases of simple conversion and other disputes as to title are included under
the heading of "accession". See, for example, Thompson v . Nelles (1857),
4 U .C .C .P . 399 ; Inglis v. Tames Richardson & Sons (1913), 29 O .L.R . 229.
4s
In short, the parties become tenants in common of the new article
in the proper proportion, just as in the situation where goods are mixed
by accident or with the parties' consent.
so Unless the value of the goods appreciated independently of the conversion, for example, in the case of securities or the stock market.
sl (1876), 38 U .C .Q B . 255 (C .A .) ; See also the judgment of Strong, J.
in Lane v. McDonald (1881), 7 S .C.R . 462, at p. 466 ; G. W. Ry. v. Hodgson
(1879), 44 U .C .Q.B . 87 ; Gilmour v . Buck (1874), 24 U .C .C :I' . .187 .
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this was regarded as meaning that the parties must be restored as
closely as possible to their original positions."
When the confusion or commixture of goods is made with the consent
of the owners, or by accident, or by the inadvertance or negligence of
one of the owners, and the goods are of such a nature that they can
be identified and separated . . . the property remains as before ; and
when, although the identity remains, they cannot be distinguished,
each owner is entitled to his own share.s3

In Hallman v. Dothan My. Co ." the rear portion of a mortgaged
car was removed and replaced by heavy equipment which converted the vehicle into a truck. Title to the new portion remained
in the vendor under a conditional sale contract. It was held that
the mortgagee could only retain the truck upon reimbursing the
owner of the new equipment for the value thereof.
Where a car was stolen and purchased by an innocent party
who greatly enhanced its value, the recoverable value was held to
be that at the date of the theft, and not that at the date of recovery,
and no accession accrued to the victim of the theft."
In Potter v. MardreI'the court refused to restore to the plaintiff
an entirely new article produced by the defendant partially from
the goods of the plaintiff, which the defendant had innocently
converted. The court pointed out that the reasoning behind this
rule is
The idea that the trespasser by so doing destroys the original article as
if he had burned it, and is responsible to the owner as if he had burned
it ; and on the idea that the principle adopted is more likely to do justice
to the parties than any other.

In England, as well as in the United States, where the goods or
labour of the innocent converter are confused with that of the
true owner, the measure of damages continues to be that at the
date of conversion and not at the date of judgment, that is, the
true owner can only claim, as the value of his goods, their value
when he lost them.b'

sz Draper C.J . felt that the plaintiff would have recovered in trespass
had the defendant taken more logs than the number to which he was entitled . Indeed, he added that had the logs of the parties been clearly marked
and the defendant had taken the correct number of logs but included in
that number some bearing the markings of the plaintiff, he would have
been liable in trespass.
53 Per Patterson J ., quoting from Waterman, Trespass (1875), vol . 1,
ss. 405-407 .
e4 (1919), 82 So. 642.
es Ochoa v. Rogers (1921), 234 S .W. 123 ; See also Eaton v . Monroe
(1862), 52 Me . 63 ; Lampton v . Preston (1829), 19 Am . Dec . 104 ; Eaton v .
Langley (1898), 47 S .W. 123 .
(1876), 74 N .C. 36, at p . 40 .
57 In cases of detinue damages may be assessed at the date of judgment,
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In Munro v. Willmott" Lynskey, J., quoting Salmond on Torts,
said :

If on the other hand the property increases in value after the date of
the conversion, a distinction has to be drawn . If the increase is due to
the act of the defendant, the plaintiff has no title to it, and his claim
is limited to the original value of the chattel . (Reid v. Fairbanks (1853),
13 C .B. 692 .) If, however, the subsequent increase of value is not due
to the act of the defendant, but would have occurred in any case even
had no conversion been committed, the plaintiff is entitled to recover
it as special damage resulting from the conversion, in addition to the
original value of the property converted : as when goods taken or detained have risen in value by reason of the fluctuation of the market.
That is the measure of damages in conversion.

In Reid v. Fairbanks," an unfinished ship was wrongfully taken
out of the possession of the plaintiffs and completed by the defendants . The plaintiffs sued in trover and claimed in damages the
value of the ship as increased by the defendant's expenditure.
Maule J. said :

It may be that the wrongdoer who acquires no property in the thing
he converts acquires no lien for what he expends upon it, and the
owner may bring detinue or trover, but it does not follow that if the
owner brings trover he is to recover the full value of the thing in its
improved state . The proper measure of damages, as it appears t6 me,
is the amount of the pecuniary loss the plaintiffs have sustained by the
conversion of their ship .

And Jervis C.J. added :
. . . that is, what she was really worth when the defendants converted her ;
the plaintiffs had lost the value of the vessel before the defendants
began to lay out money upon her .

This decision was approved in the House of Lords case of Peruvian
Guano v. Dreyfus Bros. by Lord Justice Blackburn. In that case,
there had been an innocent detention of the plaintiff's property
by the defendants . It was held that the defendants were entitled
to repayment of the expenses properly incurred by them on account of freight and landing charges. Lord Macnaghten said :
In cases of trover and in cases of trespass, where there were no circumstances of aggravation, juries were told that they might take into consideration, in mitigation of damages, payments which the plaintiff
would have had to make if the defendant had not made them . (Doe v .
Hare, 2 C . & M. 145) .

but in cases of conversion damages are assessed at the date of the conversion . See Rosenthall v. Alderton, [1946] K .B . 374 ; Sachs v. Miklos, [1948]
1 All . E .R . 67 ; Mercer v . Jones (1813), 2 Camp . 477 ; Caxton Publishing
Co . v. Sutherland Publishing Co., [1939] A .C . 178 .
[194812 All E.R . 983, at p . 986 ; See also Livingstone v. Rawyards Coal
Co. (1880), 5 A .C . 983 ; Woods v . Marwood (1841), 3 Q .B . 440, n .
59 (1853), 13 C .B. 692 .
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If the new article containing some of the chattels of a dispossessed owner somehow comes into the possession of that owner so that
he need not bring an action of conversion against the innocent
improver, the position of the latter is uncertain. It is clear that in
English law a volunteer cannot recover monies or services laid
out on behalf of a party where there is no acquiescence on behalf
ofthat party. English law does not even recognize any such ground
for recovery as the Roman negotiorum gestio . 6° Where the innocent
improver has combined his own chattels with those of another,
he could probably sue that other in conversion for the value of
his (the improver's) goods." Where, however, an innocent improver
has merely expended his labour on the property of another, it is
difficult to determine on what ground he could recover the value
of those services once the original owner has recovered the goods
in their improved state, even if the value of the original chattel
was immeasurably increased.f2 In such a case, the increment probably belongs to the original owner and the innocent improver
cannot recover the value of his labour.
(c) A third party combines the goods of two other parties
Where a third party combines the goods of two other parties
who do not consent to such a combination or who, while consenting
to the combination, do not consent to the later conversion, the
law is that the two innocent parties may have their goods back if
the goods of each are separable from the whole."
Where A sold a car under a conditional sale contract to X and
tires were sold by B to X also on a conditional sale contract, it
was held that when the car was repossessed by A he did not gain
title to the tires under the doctrine of accretion but that the title
remained in B. 64
°° Except in the case of salvage at sea : The Five Steel Barges (1890),

15 P .D . 142, at p . 146 .
ci Such a suggestion was made, obiter dicta, by Patterson J. in Lawrie
v . Rathbun, supra, footnote 39, at p . 280, where he said that had the
defendant in that case seized too many logs and sold them, the plaintiff
could have sued in conversion or waived the tort and sued for money had
and received .
62 While there
is' a quasi-contractual remedy available in similar circumstances where money is paid under a mistake of fact, (and a mistake
in regard to the existence of private rights has been held to be a mistake
of fact : Cooper v . Phipps (1867), L.R . 2 H .L. 149) there is no authority to
support the extension of this remedy to enable innocent improvers to recover the value of their services where they have lost possession of the
goods improved .
sa Sinclair v . Brougham, [1914] A .C . 398, at p. 418 ; Jones v. Waring &
Gillow, [1926] A .C . 670, at p . 696 ; Clark v . Wells (1872), 12 Am. R . 187 ;
Bousquet v . Mack Motor Co ., (1929), 168 N.E . 800 ; G.M. .Trucks v . Kenwood Tire Co . (1932), 179 N .E. 394.
6i
Motor Credit Co. v. Smith (1930), 24 S .W. 2d 974.
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It has been held in the United States, moreover, that where, in
such cases as Motor Credit Co. v. Smith," the tire dealer has
constructive notice of the rights of the owner of the car, such
constructive notice does not affect the rights of the tire dealer,"
and it has been held that actual knowledge that an automobile
upon which tires were placed was sold conditionally does not estop
the owner of tires from recovering them unless the car owner
relied upon the acts of the tire owner and was injured thereby.67
It might also be pointed out that were the tire dealer to place the
tires upon the car himself, this would still not . constitute any
wrongful interference with the property of the automobile owner,
nor would it constitute any consent to the loss of his own property.
Such an act is not a wrongful interference with goods but a mere
ministerial handling of goods at the request of the apparent owner.s8
If the goods are not separable, it is submitted that the owner
of the principal portion of the new article may take title provided
he makes the proper compensation to the other innocent party.
Here too, the two innocent parties probably become tenants in
common in the proper proportion by analogy to the situation
where goods are combined with the consent of the parties or by
accident ."
Two Canadian cases have somewhat confused. these principles
and discussed the doctrine of accession where the facts of each
case pointed to a simple conversion . In Goodrich Silvertown Stores
v. McGuire Motors Ltd.,'° the plaintiffs claimed four tires which
they had sold under a conditional sale contract to one L who had
put them on his car and sold the car with the tires to the defendant.
The defendant claimed title to the tires on the ground of accession.
The court decided that tires are not a part of the car and the
doctrine of accession does not apply to the attaching of tires to a
motor vehicle. As authority, the judge cited the following cases:
Bousquet v. Mack Motor Truck Co?l ; Franklin Service Stations v.
ss Ibid.
®c See Berry ; Automobiles (6th ed .) vol . 2, p. 1451 .
67 D .Q . Service Corp. v. Securities Loan Co . (1930), 292 P . 497 ; See
also (1920), 22 Mich. L. Rev. 599 ; (1916), 25 Yale L .J. 593.
°s Ashby v. Tolhurst, (193712 K.B . 342 ; And see Heald v . Carey (1852),
11 C.B . 977 ; National Mercantile Bank v. Rymill (1881), 41 L.T . 767 ;
also the comments of Blackburn, J . on "conduit pipe dealings" in Hollins v . Fowler (1875), L.R. 7 H .L . 757, at p . 767 .
es See Motor Credit Co . v . Smith, supra, footnote 64 ; And see Buckley v.
Gross (1863), 122 E . R. 213 ; Smurthwaite v. Hannay, [1894] A . C. 494, at p .
505 ; Spenee v. Union Marine Ins. Co . (1868), 3 C .P. 427.
ro [193614 D .L .R. 519 .
71. (1929) Me . 800.
,
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Sterling Motor Truck Co. ; 72 Motor Credit Co. v. Smith ; 73 and Tire
Shop v. Peat. 74
In Regina Chevrolet Sales v. Riddell, 75 the plaintiff sold a

motor truck to K under a duly registered conditional sale agreement. When the truck was delivered under the agreement, it had
its full equipment of eight tires. Subsequently the defendant who
had sold tires to K on credit took a chattel mortgage from him
on a large number of tires, including those on the truck. A seizure
was made under the chattel mortgage of the tires on the truck and
they were removed by the defendant. The tires seized were not
those on the truck at the time the plaintiff agreed to sell it. The
plaintiff repossessed the truck under the conditional sale agreement
and sued the defendant to recover the tires so removed or their
value.
It was held that the plaintiff was entitled to judgment and that
the truck covered by the agreement was not to be regarded as a
mere aggregate of separate parts, but as a working unit for the
operation of which tires are essential, and the substituted tires
became under the principle of accession the property of the plaintiff as owner of the truck. The court disagreed with the finding in
Goodrich Silvertown Stores v. McGuire Motors Ltd.76

These are two examples of those cases where the judges' intuition has been better than their law. The plaintiff in each case
was entitled to recover the tires or their value, but not because of
any rule of accession (or the absence of any rule of accession).
The title to the tires in each case was always in the plaintiff. In the
Goodrich case L converted the tires when he sold them to the defendant and the defendant was bound to restore the tires to the
plaintiff under the ordinary rules of the law of conversion . Whether
or not tires become a part of the car, upon which much of the
case turns, was simply irrelevant .
In the Riddell case it is not clear whether K removed the tires
before or after the defendant took the chattel mortgage mentioned
above. If they were removed afterwards, the defendant converted
the tires when he took a chattel mortgage on them. It is by this
conversion of the tires that the defendant was rendered liable to
reimburse the plaintiff. The doctrine of accession never came into
play at all. If the tires were removed before the defendant took the
chattel mortgage, and if they were not included in the lot of tires
seized by the defendant, then it is submitted that the defendant
73 Supra, footnote 64 .
72 (1929), 147 Ad . 754 .
74
76

(1932), 161 Ad . 96 .
Supra, footnote 70 . .

71,

[194212 W .W.R . 357 .
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never converted the tires and judgment should have been in
his favour. The plaintiff's only claim in such a case would be
against K.
In Sinclair v. Brougham," a commercial enterprise known as
the Birkbeck Society, which had been originally incorporated as
a building society, later started a banking business, which was
held by the House of Lords to be ultra vires. It was wound up, and
the problem was how to distribute the assets as between the outside creditors, two classes of shareholders, preferred and unpreferred, and the bank customers. The outside creditors and the preferred shareholders were, by general agreement, paid in full . The
assets were more than sufficient to pay the unpreferred shareholders, but not adequate to meet the debts due to the bank customers.
It was generally agreed to be unfair to pay the shareholders in
full to the exclusion of the bank customers, but the difficulty
was to find a legal principle which would justify a reasonable apportionment. The House of Lords chose to apply an equitable
remedy and to adopt what Lord Wright has since called "a sort of
rough justice in the form of a tracing order," by dividing the assets
pari passu between the shareholders and the bank customers in
proportion to the sums which they had severally contributed.
Although this principle was applied in the case of money had
and received, the principles expounded by the judges, and Lord
Dunedin in particular, apply equally as well to the problem of
accession.
Lord Dunedin appears to have considered the problem from
the viewpoint of whether the admixture of property gave rise to a
jus in re or a jus ad rem. Where the goods of the parties can be
distinguished, and the parties have been guilty of no wrongful
conduct in the eyes of equity,"' those parties have ajus in re, that is;
a right against all the world to follow and recover their goods.
Where, however, the goods are fungibles, and have become so
intermingled as to be undistinguishable, the rights of the parties
may be described as a jus ad rem, that is, a valid claim to recover
the value of their property in the hands of another.
Now I think it is clear that all ideas of natural justice are against allowing A to keep the property of B, which has somehow got into A's possession without any intention on the part of B to make a gift to A."

[19141 A.C. 418 .
78 Wrongful conduct here appears to include wilful, but not innocent
trespass or conversion.
79 Supra, footnote 77, per Lord Dunedin, at p. 431 .
77
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Lord Dunedin went on"' to refer to the many branches of law to
which this principle applies, and describes them as illustrating :
. . . the higher equity that no one has the right to keep either property
or the proceeds of property which does not belong to him .

Lord Wright, in his Legal Essays and Addresses," also mentions
this "higher equity" which Lord Dunedin described in Sinclair v.
Brougham . He points out" that a careful study of the English reported cases at law or in equity will :
. . . show that the basis of the doctrine of unjust enrichment is, as has
been so above here stated, that the defendant has received some property of the plaintiff or received some benefit from the plaintiff for
which it is just that he should make restitution . That is sufficient to
establish the liability, which the law imposes.s3

He goes on to approve of the American Restatement of the Law
of Restitution and describes the underlying principle of the Restatement to be that a person who has been unjustly enriched (that
is received a benefit) at the expense of another is required to make
restitution.
It is interesting to note that the American Restatement makes
provision in a separate volume for the law of restitution. Section
42(2) of the Restatement lays down the following proposition :
A person who in the mistaken belief that he, or a third person on whose
account he acts, is the owner, adds value to the chattels of another, is
not thereby entitled to Restitution from the owner for the value of services or the increased value given to the chattels ; but if the owner
brings an action for their conversion the added value or the value of
the services, whichever is least, is deducted from the damages.

The section quoted above applies to the situation where an
innocent trespasser adds his goods or his work to the chattels of
another. Where a third person combines chattels of two innocent
parties, section 120 of the Restatement provides as follows :
Where a person has contracted to make improvements upon the land
or chattels of another and in the course of making such improvements
uses chattels or money of a third person which he has improperly obtained or which he improperly uses, such third person is entitled to

$° Ibid., at p . 436 . See also the judgments of Hamilton L .J. (later Lord
Sumner) in Baylis v . The Bishop of London, [1913] 1 Ch. 127, at p . 140 ;
and Jones v. Waring & Gilloiv, supra, footnote 63 and see Kelly v. Solari
(1841), 9 M & W . 58 ; M. v. Cdn. Assoc. (1935), 55 O .R . 73 ; R.M. of
Garden River v. Montreuil, [1928] 3 W.W .R. 22 ; Pacific Finance v . Freeman (1931), 25 Alta. 395, [1931] 2 W .W.R . 493 ; Leeds v . Amherst (1850),
20 Bean 239 ; Cooper v. Phibbs (1867), L .R. 2 H .L . 149, at p . 170 per Lord
Westbury .
s At p . 13 .
82 Ibid., at p . 26 .
83 And see the judgment of Denning L.J . in Nelson v . Larholt, [1947]
2 All E .R . 751, at p . 752.
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Restitution from the owner o¬ the land or chattels, unless such owner
paid the contractor without notice of the interest of the third person.

The above section is limited to the situation where the person who
combines the chattels of two other parties has been employed by
one of those parties. Where there is no such contract of employment, however, the same principle prôbably applies, except of
course that the proviso regarding the payment of the contractor
would be omitted and the property of each party would simply be
restored to its rightful owner, or if this is impossible the party who
keeps the goods would be compelled by the court to reimburse the
other for his loss.
In conclusion, it has been said"' that a man's property in chattels
is no longer divested by an accessio, specicatio or Cnfsio, and
that the court today is left free in any case to make an order either
for specific restitution with or without compensation to the other
party, or for damages only . This statement makes no allowance for
the situation where a person or persons wilfully so confuse the
chattels of another, that no identification is possible ." Nevertheless, with this one exception, the cases certainly appear to bear out
this view of the law.
Applying the principles set out above to the classification of
the methods of accession :
1 . Where accession occurs through natural causes, the owner
of the original chattel owns the improved or additional chattels
as well, unless the original goods have been converted, in which
case the court will apply the rules of conversion in assessing damages .
2.(a) Where accession occurs through a manufacturing contract, the law of sale or bailment will apply.
(b) Where there is a contract for repairs, the repairer may
protect himself either by a lien or a conditional sale contract for
the value of his repairs, and either will be valid even against the
true owner of the chattel repaired.
3. Where goods of several parties have become confused, but
may be separated again, each party will have the right to follow
his goods and recover them. In this case the question of culpability
for the admixture is irrelevant, except as regards damages awarded
for the conversion .
84as Salmond, Torts (11th ed., 1953), p. 355 .

This statement also ignores, with justification, the doctrine of accession as applied in the case of manufacturing contracts, which are better
dealt with under the law of sale. See Benjamin on Sale (8th ed., 1950), pp.
167, 350 et seqq.
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4. Where the goods of several parties have become confused
and cannot be separated or identified, the rule appears to be as
follows
(a) The wilful trespasser or converter who adds his own goods
or labour to the goods of another will lose the value of his work
or goods;
(b) The innocent trespasser or converter will probably lose
the value of any labour expended by him upon the goods of another
if he loses possession of these goods ;
(c) In all other cases, that is, where the mixing occurs through
the combination by an innocent trespasser or converter of his own
chattels (or labour where he retains possession) with the chattels
of another, or by the consent of the parties, or by accident, or by
the act of a third party, the owners of the chattels so intermingled
will be regarded as tenants in common of the resultant mixture.
The court will award title and compensation as in its discretion it
deems just.

