CASE AND COMMENT

INTERNATIONAL LAW -IMPLEADING FOREIGN SOVEREIGN STATE IMMUNITY FROM SUIT-NEW METHOD TO TEST SOVEREIGN IMMuNITY DOCTRINE . -In Rahimtoola v . Nizam of Hyderabad,' the

House of Lords unanimously allowed the State of Pakistan to
ward off a claim for a debt situated in England on the ground that
the doctrine of sovereign immunity permitted the foreign state to
refuse to have its title investigated . Though the court continued
to apply the much-criticized extensive interpretation of the immunity from suit principle,' Denning L.J., concurring in the result
but for different reasons, suggested a new way to test the doctrine's
application. His test represents a reasonable method whereby
Canadian judges, who have not recently been invited to consider
the topic, can avoid some of the difficulties inherent in the English cases. British rules protect a wide variety of interests which a
foreign sovereign may have in property . They effect hardships for
plaintiffs'in the local forum, diverge markedly from those obtaining in most other countries of the Western world, and ought to
be modified for application in this country. The facts were as follows
In September 1948, funds in excess of one million pounds
stood to the credit of the Nizam of Hyderabad, an absolute monarch, with the Westminster Bank in London. The Finance Min
ister for Hyderabad was one Moin. The Agent-General for Hyderabad was one Mir. Both had ostensible authority to operate the
account. The High Commissioner for Pakistan in London was
one Rahimtoola . On September 16th, 1948, a meeting took place
between Moin, Mir, Rahimtoola, and Sir Zafrullah Kahan, the
1 [19571 3 All E.R . 441 . (Viscount Simonds, Lords Reid, Cohen, Sommervell, and Denning) .
2 In addition to the materials referred to in the recent essay by Hendry,
Sovereign Immunities from the Jurisdiction of the Courts (1958), 36
Can . Bar Rev . 145, see : Hanbury, The Position of the Foreign Sovereign
before English Courts (1955), 8 Curr. Leg . Probs. 1 ; Hamson, Immunity
of Foreign States : The Practice of the French Courts (1950), 27 Br. Y.
Int'1. L . 293 ; Castel, Immunity of a Foreign State from Execution : French
Practice (1952), 46 Am. J . Int'l . L . 520 .
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Foreign Minister for Pakistan. It was agreed orally that the money
should be transferred to an account in the name of Rahimtoola .
It was found on the facts that he took the transfer as agent for the
Government of Pakistan. On September 20th, the bank transferred the money to an account entitled "Rahimtoola (High Commissioner for Pakistan in London)", and, on the same day, intimated the transfer to him. On September 28th, the Nizam cabled
the bank objecting to the transfer because he had not authorized
it. In 1953, the State of Hyderabad having been dissolved, Rahimtoola, then Ambassador of Pakistan to France, requested the
bank to transfer the account to the name of his successor in office
in London. The bank refused to do so on the ground that it could
not admit the claim of either the Nizam or Pakistan until their
rights had been determined . In 1955 the Nizam issued a writ
against Moin, the bank, and Rahimtoola, claiming (alternately)
payment of the sum (a) as money held in trust for him, (b) as
money due and owing, (c) as money had and received to his use.
The bank put in a defence, but Rahimtoola moved for an order
to set aside the writ and all subsequent proceedings. Upjohn J.,
who granted the order, was reversed by the Court of Appeal- 3
In Lord Denning's opinion, the Nizam, although he could
show both a legal and equitable title in himself, was unable to
succeed because it was not open to him so to displace the claim
of Pakistan when that state declined to litigate about it. His
reasons will be mentioned presently. The majority opinion was
that Pakistan was at least the undisclosed principal; that it had
an immediate right to sue the bank for payment of the money,
that in this sense it had legal title and "control" of the chose in
action, and that the Nizam's suit was calculated to interfere with
Pakistan's title. This lead to a deadlock in that the bank could
not with safety pay either claimant. The majority found that
United States of America & Republic of France v. Dollfus Mieg,'

decided by the Court of Appeal in 1952, was the controlling case,
and that it was unnecessary to question the sovereign immunity
test that was enunciated by Lord Atkin in The Cristina 6 in 1938 .
Lord Atkin said that:
Two propositions of international law engrafted on to our domestic
law seem to me to be . . . beyond dispute . The first is that the
courts of a country will not implead a foreign sovereign. That is,
they will not by their process make him against his will a party to
legal proceedings, whether the proceedings involve process against
a Nizam of Hyderabad v. Jung, [1957] 1 All E .R. 257 .
s [195211 All E .R. 572 .
6 [193811 All E .R. 719.
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his person or seek to recover from him specific property or damages .
The second is that they will not by their process, whether the sovereign
is a party to the proceedings or not, seize or detain property which is
his, or of which he is in possession or control.e

Later judgments warned that this statement was not to be treated
as if it was embodied in a statute or, "as it were, graven on tables
of stone",' but for most purposes they have been ignored. Earlier
developments now need to be mentioned so that the differences
between the Atkin-Denning approaches can be appreciated.
The root of Lord Atkin's speech is to be found in the lawmaking case of The Exchange,' decided by the Supreme Court of
the United States in 1812 . There the "very delicate and important
inquiry" was whether an American citizen could assert title to a
foreign armed vessel found in American waters . The unanimous
judgment of the court was delivered by Chief Justice Marshall
who, "in exploring an unbeaten path", relied "much on general
principles and on a train of reasoning founded on cases in some
degree analogous to this ."' The twelve-page opinion, though it
mentions, and rejects, a diplomatic incident cited by Bynkershoek, 1 ° refers to no cases whatever. Much of it is obiter . The
reasoning is based on Vattel" and, as fhillimore said as long ago
as 1879, it is remarkable that Vattel himself furnishes so little
authority on the point." The Chief Justice, analogizing from the
traditional immunities enjoyed by foreign. sovereigns, their ambassadors and armed forces, held that it was "a principle of public
law, that national ships of war, entering the port of a friendly
power open for their reception, are to be considered as exempted by
the consent of that power from its jurisdiction."" The immunity
was stated to be derived from consent, and to be based on mutual
benefits that accrue to sovereigns from their implied agreements
to respect each other's dignity and independence . In 1820 Sir
6 Ibid., at pp . 720-721 . Italics supplied.
' Dollfus Mieg case, supra, footnote 4, per Viscount Jowitt at p. 580,
and Lord Radcliffe at p . 587 .
$ The Schooner Exchange v . McFaddon (1812), 7 Cranch 116.
s Ibid., at p . 135 .
10 Marshall J. gives no citation ; the incident he mentions is referred to
in Bynkershoek's De Foro Legatorum (Carnegie edition 1946), p . 23 .
11 Vattel, The Law of Nations or The Principles of Natural Law,
(Carnegie edition 1916), p . 376. In the first half of the 19th century,
Vattel's writings were the favorite authorities of American jurists concerned with international law : see Fenwick, The Authority of Vattel
(1913-14), 7 & 8 Amer, Pol . Sc . Rev. 375, 395 .
12 Phillimore, Commentaries Upon International Law, vol . 1 (3rd ed .
1879), p . 476, note (g) .
13 Supra, footnote 8, at p .
145 .
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William Scott, delivering judgment in The Prins Frederik, 14 intimated that the same rule obtained in England ; and, at least by
1855, the law officers of the Crown seem to have adopted the
same view." In 1873 Sir Robert Phillimore questioned the staying
of proceedings against a foreign warship for salvage services, 16
but in 1880 he was overruled by the Court of Appeal in the leading
case of The Parlement Belge .11 This is the case that channelled
Marshall's unprecedented ruling into the main stream of British
case law. Marshall, however, had confined the exemption to ships
of war ; the Court of Appeal extended it to cover an in rem action
against a mail packet which was in the possession, and, primarily
for purposes of government business, in the employ, of the King
of Belgium. Brett L.J. referred to the earlier case of Vavasseur
v. Krupp," where the court had declined jurisdiction to order that
shells, in the possession of commercial agents but belonging to
the Mikado of Japan, be destroyed . He held that the exemption
turned on the public rather than the military character of the property, and that a sovereign might be impleaded as much by an
action in rem as in personam. The "possession" aspect which,
twenty-nine years later, 19 was to become significant, was passed
over without comment in both cases . In 1920, the Court of Appeal followed The Parlement Belge in The Porto Alexandre, 21 even
though the Portuguese vessel involved was engaged in ordinary
trade.
The next development occurred in The Cristina. There, a writ
in rem was issued to recover possession of a ship in Cardiff which
had been requisitioned by the Spanish Government while outside
Spanish territorial jurisdiction . It was argued that the principle
enunciated in The Parlement Belge was inapplicable because the
Spanish Government had no property (in the sense of ownership)
in the vessel whereas, in The Parlement Belge, the Belgian Government was the owner of the mail packet. Lord Wright, though
acknowledging that "the immunity of public ships has not escaped severe, and in my opinion, justifiable, criticism"'", held
that the immunity rule was not limited to ownership . "It applies
"(1820), 2 Dods . Adm . Rep . 451, at p. 484 .
is McNair, International Law Opinions vol . 1 (1956), p . 95, note 3 .
is The Charkieh (1873), 4 A . & E. 59, at pp . 93-94.
17
18
(1880), 5 P .D. 197 .
(1878), 9 Ch. D . 351 .
19
See, for example, The Annette ; The Dora, [1919] P. 105, at p. 111 :
"If it [a foreign government] is not in possession, the Court interferes with
no sovereign right of the Government by arresting the vessel, nor does it,
by arresting the vessel, compel the Government to submit to the jurisdiction or to abandon its possession ."
20
[19201 P. 30 .
21 Supra, footnote 5, at p . 735 .
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to cases where what the government has is a lesser interest, which
may be not merely not proprietory but also not even possessory .
. . . The requisitioning gave the Spanish Government a right or
interest in the Cristina whether called property or not, which
was immune from interference by the courts . "22 Lord Atkin delivered the speech referred to above, and found that "the ship was
in actual possession of a foreign sovereign.""
In the same year that The Cristina was decided, a question on
choses in action came before the Court of Appeal in Halle Selassie
v. Cable & Wireless Ltd.24 Before then most of the cases on immunities from judicial process concerned actions against foreign
ships destined for public purposes ." In Halle Selassie, the Emperor
of Ethiopia sued an English company for money allegedly due
and owing. The defence was that by reason of Italy's conquest of
Ethiopia, and Britain's recognition of the Ding of Italy as de
facto sovereign of Ethiopia, the right to recover the money was
vested in the King of Italy, who could not be sued without his
consent. The Italian Government claimed the money, but would
not participate in the proceedings. The Court of Appeal refused
to stay the action . The Master of the Rolls, referring to Lord
Atkin's speech in The- Cristina, and the finding that there the fact
of possession had been proved, said that :

In the case of property, the lack of jurisdiction is said to exist where
the property belongs to, or is in possession or control of, a foreign
sovereign . In the case of a debt. such as that with which we are concerned, there can be no question of possession or control, and the
title to it is the very thing which stands to be established or not to be
established in these proceedings . . . where no possession has been, or
can be, asserted, no objection to the jurisdiction can arise ; 26
In Rahimtoola, it was acknowledged that this would assist the
Nizam had it not been departed from in Dollfuss Mieg and Juan
Ysmail 27 . In the latter case, relating to an action against a ship

allegedly owned by a foreign government, the Privy Council
held that :
A foreign government claiming that its interest in property will be
affected by the judgment in an action to which it is not a party, is not
bound as a condition of obtaining immunity to prove its title to the
interest claimed, but it must produce evidence to satisfy the court
that its claim is not merely illusory, nor founded on a title manifestly
12 Ibid., at p. 732 .
11 Ibid., at p. 722.
24
[193813
All
E.R.
384.
2s
a good survey see Hanbury, op. cit., supra, footnote 2.
" For
Supra,
footnote 5, at p. 388.
27
Juan Ysmael & Co. v. Government of the Republic of Indonesia,
(195413 All E.R. 236.
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defective . The court must be satisfied that conflicting rights have to be
decided in relation to the foreign government's claim . When the court
reaches that point it must decline to decide the rights and must stay
the action, but it ought not to stay the action before that point is reached.28

In Dollfus Mieg the facts were these: During the war, German
troops removed sixty-four gold bars from a French bank which was
holding them on behalf of the Dollfus Mieg company. The bars
were recovered in Germany and lodged with the Bank of England
by the Governments of the United Kingdom, France, and the
United States for safe custody pending their ultimate disposal. The
company brought an action against the Bank of England claiming,
inter alia, delivery of the bars. The bank applied to have the writ
set aside on the grounds that the bars were in the possession or
control of the three governments, and that the action impleaded
two foreign sovereign states which declined to submit to the
jurisdiction . Jenkins J. ordered proceedings to be stayed . Before
the Court of Appeal it was established that after the issue of the
writ in the action, thirteen of the bars had been sold by mistake.
The Court of Appeal allowed the appeal and gave the company
leave to apply for an injunction regarding the fifty-one remaining
bars ." The two foreign governments were added as defendants
and an appeal was taken to the House of Lords. It was held that
the action must be allowed to continue in respect of the thirteen
bars because there was no longer any question of interfering
with a foreign sovereign state. But it was otherwise respecting the
fifty-four bars. Notwithstanding delivery to the Bank of England,
the governments had such an immediate right to "possession or
control" as to make it impossible, consistently with the immunity,
for relief to be given. This was a case of bailment, and Lord Porter,
though he found it unnecessary to consider the meaning of "control", stated that the efficacy of the immunity doctrine would be
destroyed if it were strictly confined to personal possession ." A
variety of reasons was given for the ruling : some" of the law lords
used Lord Atkin's formula, but one of them 32 impliedly rejected it.
So much for earlier developments . It is not necessary to mention
other well-known cases or the contrasts that can be drawn with
post-war American decisions . Enough has been said to indicate
that Rahimtoola continues a trend whereby the law on immunity
28 Ibid., at p. 240. Italics supplied .
29 [195011 All E .R . 747 .
" Supra, footnote 4, at p . 585 .
al Ibid., Lords Porter, Tucker, and Jowitt.
32 Ibid., Lord Radcliffe, who, at p. 587, said that "The range and purpose of our rule is expressed as well as may be in Dicey's Conflict of Laws,
3rd. ed., p . 215" .
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from suit is becoming, in Lord Denning's words, "enmeshed in
its own net" . As Lord Radcliffe observed in Dollfus Mieg "The
principle recognized in The Parlement Belge has been carried much
further since then .""
Now, the difficulty with Lord Atkin's test is that, however provoking it may be conceptually, it has been used (or misused) as a
virtual umbrella . It obscures the competing interests involved,
and tends to hamper the development of satisfactory criteria upon
which to base pragmatic distinctions . The proprietary interests of
which a foreign sovereign may be in "control" can be very extensive . That they are not now too extensive is debatable. "Possession",
moreover, may be too tricky a concept for deciding questions of
immunity. Justice Frankfurter has said that "Ascertainment of
what constitutes possession or where it is, is too subtle and precarious a task for transfer to a field in which international interests and
susceptibilities are involved . "34 The Juan Ysmail ruling, on the
other hand, is unexceptionable from one aspect but open to
criticism on another. Surely there can be little quarrel with the
judgment in so far as it recognizes that to refuse immunity until all
doubts on the facts have been resolved would, by making the
foreign sovereign prove its case, produce what the principle is designed to prevent. But the ruling may be questioned on the ground
that even when "conflicting rights have to be decided in relation
to the foreign government's claim" it does not necessarily follow
that adjudication cannot take place without hampering good international relations, especially when friendly sovereigns are involved.
Perhaps the courts have exaggerated the "dignity and independence" of states . More importantly, however, they appear to have
under-emphasized the fact that though sovereign immunity may
be a part of the process of conducting fruitful international relations, its application frequently involves an abridgement of the
private litigant's rights, and that a balance between these interests
consciously must be worked out. On the one hand, international
involvements are increasing, and diplomacy requires that some,
conceivably many, of them be immunized from court processes.
On the other hand, "there has been a progressive tendency towards making the [national] sovereign liable to be sued in his
a 3 Ibid., at p. 588 . In 1949, the Lord Chancellor (Lord Jowitt) commented on the unsatisfactory state of the law : House of Lords Debates,
vol. 165, col . 940, Nov . 23rd, 1949. An interdepartmental Committee on
State Immunities was established but, because of its members' differing
opinions, disbanded without making final recommendations : (1953),
215 L.T. 105 .
14 Mexico v . Hoffman (1945), 324 U.S . 30, at p . 40.
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own courts", and justice requires that "Foreign sovereigns should
not be in any different position" ." While, of course, the executive
and the courts generally should speak uniformly on questions of
important international relations, English and Canadian judges,
even when aided by departmental communications, still must decide conclusions of law because foreign office certificates are statements on status and facts. This is as it should be, unless one argues
for case by case determination by the executive on policy grounds,
the implication being that the private litigant seldom should enjoy
a full judicial determination of the issue. It is this context that
Lord Denning's suggestion has much to commend it. He said:
. . . it seems to me that at the present time sovereign immunity should

not depend on whether a foreign government is impleaded, directly
or indirectly, but rather on the nature of the dispute . Not on whether
`conflicting rights have to be decided', but on the nature of the conflict. Is it properly cognizable by our courts or not? If the dispute
brings into question, for instance, the legislative or international
transactions of a foreign government, or the policy of its executive,
the court should grant immunity if asked to do so, because it does
offend the dignity of a foreign sovereign to have the merits of such a
dispute canvassed in the domestic courts of another country ; but if
the dispute concerns, for instance, the commercial transactions of a
foreign government (whether carried on by its own departments or
agencies or by setting up separate legal entities), and it arises properly
within the territorial jurisdiction of our courts, there is no ground for
granting immunity.
Such a test, if accepted, would enable the difficulties presented
by the Dollfus Mieg case to be resolved . The dispute about the fiftyone gold bars brought into question an international transaction . . . .
I would, therefore, for myself approach this case somewhat broadly and ask whether the dispute is one properly cognizable by our
courts ; and I would test it by asking what would be the position if the
transaction had taken place, not between the Finance Minister of
Hyderabad and the Foreign Secretary of Pakistan, but between the
Finance Minister of Hyderabad and the Foreign Secretary of Great
Britain, and the money had been transferred not into the name of the
High Commissioner of Pakistan but into the name of a high officer
such as a Custodian of Property? Would an action lie in our courts
for the return of the money? Clearly not . The transaction was more
in the nature of a treaty than a contract or a trust . . . . The court would
not listen to an inquiry whether the Finance Minister of Hyderabad
had authority to make the transfer . It would say that any representations to that effect must be made to the Crown and not to the courts .
If our courts would not in like circumstances entertain an action
against our own government or its agent, they should not entertain
an action against the State of Pakistan or its agent .33
3s Rahimtoola's Case, supra, footnote 1, per Denning L.J ., at p . 461 .
36 Ibid., at pp . 463-4 .
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This new test differs in scope from the "governmental-proprietary"
distinction that has been gaining acceptance in the United States
and other countries ; but, like the latter, it is aimed at restricting
the application of the immunity doctrine . Although it does not
focus directly on the interests mentioned above, it avoids the
difficulties of attempting distinctions between sovereign and nonsovereign activities of foreign states ; it does not interfere with the
rules on diplomatic immunities, yet it recognizes that much that
is relevant has happened since The Exchange, and that there is
justice in making the foreign state which enters the national
forum submit to liabilities similar to those imposed upon the
national government. It should, if accepted, assist Canadian judges
to work out rules more satisfactory than those represented by
prevailing English cases. That there is room for its easy incorporation into Canadian law is evidenced by the jurisprudence. There
are only two decisions on the point. Both concerned in rem actions, and both adopted the absolute immunity rule. One," however, is thirty-seven years old, and the other"' may have been
argued summarily because the apposite authorities were not cited
in the judgment . Both, moreover, were decided by single judges .
Finally, in the recent Fraser-Brace case," there are passages in Mr.
Justice Rand's provocative judgment which, though delivered to
support the grant of immunity from taxation of foreign stateowned property, might in future be used to restrict the grant of
immunity from suit. The two concepts are closely allied ; but,
generally, the reasons for according tax immunities-,° are more
compelling than those that hitherto have been used to accord
exemptions from judicial process. In Fraser-Brace, Locke J.
said that "The question is what is the law of nations by which
civilized nations in general are bound, not how two individual
countries may treat one another." 41 This is the very question which
has been lost sight of in applying the immunity from suit doctrine .
Although English judges have been hewing to a high standard re11 Brown
v. S.S. Indochine (1922), 21 Ex . C.R . 406. (Quebec Admiralty
District).
as White v. The Ship Frank Dale, [19461 Ex . C.R. 555. (Nova Scotia
Admiralty District). This case followed The Cristina. Its ruling, however,
seems justifiable only on the basis of The Porto Alexandre and, possibly,
The Parlement Belge, neither of which was referred to.
19 Municipality of the City of St . John v. Fraser-Brace Overseas Corp.,
[19581 S.C.R . 263 ; (1958), 13 D.L.R . (2d) 177.
40 See Bishop, Immunity From Taxation of Foreign State-Owned
Property (1952), 46 Am . J. Int'l. L. 239, at p. 256.
41 Supra, footnote 39, at p. 291 (S .C .R.) and p. 192 (D .L .R.) .
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specting immunities, it is a standard which has ceased to be operative externally or justifiable internally .
R. ST. J. MACDONALD*

POSSESSION-RIGHTS OF FINDER AS AGAINST OCCUPIER OF LAND
ON WHICH CHATTEL FOUND-Bridges v. Hawkesworth REVISITED.The time has come,
My lords, once more
To judge of many things,
Ofpackages, and ancient ships,
Andpools with hidden rings,
And whetherfinders may rejoice
At what "possession" brings.
Ten years ago, in a commentin this Review, the authors wrote that
"The bones of Bridges v. Hawkesworth, 2 lying undisturbed since
the decision of Birkett J. in Hannah v. Peel,' have been rattled
again, briefly, indecisively and without disarranging the skeleton,
by the King's Bench Division in Hibbert v. McKiernan 4." The
occasion for the comment was a case in which eight golf balls,
found by a trespasser on a golf course, were held to have been in
the possession of the proprietors of the golf club so as to support
a charge of larceny against the trespasser, the court having found
that the balls had been abandoned by their original owners . While
the problems inherent in Bridges v. Hawkesworth were largely
ignored, the result of the decision does support the theory that the
possession of land carries with it possession of chattels thereon,
and a right of possession that is good against all but the true owner.
This theory finds support in all of the leading cases I except
Bridges v. Hawkesworth.
Recently the Ontario Court of Appeal directed its attention to
the rights of the finder of a chattel as against the rights of the occupier of land on which the chattel is found. In its decision in
Grafstein v. Hohne and Freeman,' not only are the bones of
Bridges v. Hawkesworth rattled again, but the skeleton has been
fleshed out with distinctions and interpretations that may well give
*R. St . J. Macdonald, The Osgoode Hall Law School, Toronto.
1 (1948), 26 Can. Bar Rev. 991 .
2 (1852), 21 L.J .Q .B . 75 .
1 [1945] K.B . 509 ; [1945] 2 All E.R. 288.
4 [1948] 2 K.B . 142 ; [1948] 1 All E.R . 860.
. v. Rowe (1859) Bell 93 ; Elwes v. Brigg's Gas Co . (1886), 33
'Reg
Ch . D. 562 ; South Staffordshire Water Company v . Sharman, [1896] 2
Q.B. 44 .
6 (1958), 12 D.L .R. (2d) 727, affirming (1957), 9 D.L.R . (2d) 444.
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this troublesome ghost, if not a new lease on life, at least an extension of what Professor Goodhart has called a "most distinguished posthumous career."'
The decision of Mr. Justice Aylen at the trial" has already been
the subject of a comment in this Reviews and the relatively simple
facts of the case have been carefully analysed therein: It will be
sufficient to say that, essentially, the case involved a "finding" by
employees of the owner and occupier of premises of a box containing a large sum of money on those premises, with no claim
having been advanced on behalf of the original owner .
In all cases of this nature, it is, of course, axiomatic that the
original owner has the best right to the chattel in question. Where,
however, the true owner cannot be discovered, the courts must
determine which of the claimants had possession of the chattel at
the time when it was found. For enjoyment of the chattel, and the
right to possess it against all but the true owner will depend upon
the answer to that question. The real problem in this case, therefore, was whether the occupation of the premises by the plaintiff
gave him possession of the box and its contents, or, if not, whether
the defendants obtained possession by finding the box. The learned
trial judge answered the first question in the affirmative following
the decided cases, of which South Staffordshire Water Company
v. Sharman" would appear to be most clearly in point. In that
instance, the plaintiff was the owner in fee simple of land on which
a pool was situated . The defendant was employed, along with a
number of other workmen, to clean the pool . While so employed
he found two gold rings at the bottom of the pool . At* the trial,
judgment was given for the defendant on the view that the finder
of a chattel acquires a title good against all but the true owner.
On appeal, Lord Russell of Killowen, C.J . held :
Where a person has possession of a house or land, with a manifest
intention to exercise control over it and the things which may be upon
or in it, then, if something is found on that land whether by an employee
of the owner or by a stranger, the presumption is that the possession
of that thing is in the owner of the locus in quo ."

Consequently, the owner of the pool was entitled to the rings because he had possession of them . It was also made clear that possession does not require the possessor to be aware of the chattel's
existence. This decision would, by itself, be sufficient to dispose of
the present case.
7 Three Cases on Possession (1928), 3 Camb . L .J. 195, at p . 196.
8 (1957), 9 D .L .R. (2d) 444 ; [1957] O .W.N . 300 .
1 (1957), 35 Can . Bar Rev . 962 .
11 Ibid., at p . 47.
10 Supra, footnote 5 .
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Mr. Justice LeBel, who delivered the judgment of the Court of
Appeal, 12 while quoting with approval the decision in the Sharman
case, based his decision upon the proposition that the respondent
(the plaintiff in the action) had acquired possession of the box
when it was first brought to him by Holme who found it, and that
he then intended to control the box . When he told Holme to put
the box on the shelf, he took it into his custody and assumed
possession of it. Bridges v. Hawkesworth is distinguished on the
ground that the shopkeeper never had custody of the package and
was ignorant of the fact that it was in his store .
In other words, the respondent's possession of the box, which
became the foundation of his right to retain it, was secured by his
conduct when first confronted with the box by Holme, who was
obviously the "finder" in the usually accepted sense of the term.
It will be recalled that Holme was employed by the respondent as
a handy man and that one of his duties was to clean the cellar . In
so doing, he discovered a locked metal box which he showed to the
respondent, who admitted that the box was not his, speculated
that it might contain carpenter's tools left by workmen, and
"suggested" that Holme put it upon a shelf. Holme did so, and
the box remained untouched by either party for more than two
years when Holme and a fellow employee broke open the box and
discovered the money. It would appear that the construction
placed by the Court of Appeal upon these happenings was that
Holme's "finding" of the box conferred no possession upon him,
but that the respondent's conduct when he was advised of the
finding of the box resulted in the latter obtaining possession. This
view would, of course, confine the decision within the narrow
limits of the particular facts of the case, and it is by no means
clear just what aspects of these facts support the construction that
has been placed upon them. That the premises on which the box
was found were in the possession of one of the parties to the dispute
seems to have had no bearing on the decision.
Had the respondent not been the occupier of the premises upon
which the finding occurred, his possession would rest entirely upon
the actions taken by himself and the appellants with regard to the
box . Little attention, if any, is paid to Holme's action on his initial
discovery of the box, but, with respect, it may be suggested that
those actions were not inconsistent with an intention to preserve
such rights as he himself had as a finder, consistent with the rights
of the occupier of the premises or such other person as might have
12

Aylesworth, Gibson and Lebel M .A .
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a better right. Any possession obtained by the respondent thereafter would not confer upon him any rights in the money. Had the
finding occurred on the premises of a third party, or perhaps in a
public place (if we may use that term without being called upon to
define it), under exactly the same circumstances, it seems rather
unlikely that the respondent would have acquired the right of possession which here has been deemed to accrue to him, simply by
"suggesting" to his employee that he put the box in a particular
place, or otherwise advising him how to deal with it, the employee
having first discovered the box. The Court of Appeal does not base
its decision upon any doctrine of master and servant .
It is a little difficult, therefore, to see why Mr. Justice LeBel
chose not to follow the Sharman case and find that the respondent
had been in possession of the box by virtue of being in possession
of the land. It is true that, according to the report, the appellants
had argued that the presumption outlined by Lord Russell of
Killowen did not arise in the present case, because "the lost article
was not of such a nature or kind as one would expect to find in
the place where it was found, and, in any event, the respondent's
ignorance of the money in the box rebuts any presumption that he
intended to possess the money."" However, this argument has
little to commend it, either on the basis of reason or of recorded
decisions. And if it was necessary to distinguish Bridges v. Hawkesworth, it may be suggested that the box in the present case was left
on the premises before the respondent came into possession, while
in Bridges v. Hawkesworth the notes were dropped casually, and
the occupier of the premises had no intention to possess everything
that might be left there casually, either by accident or design.
Indeed, if the respondent's claim is not to be based upon his
possession of the premises, it may be that a third party, other than
the original owner, had a better right. If the respondent's claim
to the money rests upon possession obtained after Holme first
discovered the box, we may well ask ourselves who was in possession prior to that time . If it was not the respondent by virtue of his
possession of the premises, it must have been one of his predecessors : either the lessee whose interest expired in 1951, or the
owner of the fee simple from whom, presumably the respondent
acquired his title. It is not likely that the lessee acquired any right
of possession in the box" and the question would remain whether
or not the acquisition of the freehold by the plaintiff carried with
13
14

(1958), 12 D .L.R . (2d) 727, at p . 734.
Elwes v. Brigg's Gas Co., supra, footnote 5 .
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it any right, title or interest in the box. If it did, then the respondent's right to possession is firmly established ; if it did not, then
nothing that happened subsequently can give the respondent a
right of possession that is good as against the vendor of the premises
from whom he purchased .
On the whole, the result is, of course, quite in line with the
Sharman case, but the reasoning adopted by the Ontario Court of
Appeal certainly raises more questions than it answers, and gives
new life to Bridges v. Hawkesworth .
S . F. SOMMERFELD *

OPIUM AND NARCOTIC DRUG-POSSESSION-KNOWLEDGE AS TO
NATURE OF THE SUBSTANCE.-Sydney Paiken in this Review,'
after critically examining the decision in R. v. Lawrence, 2 closed

with the remark :
R. v. Lawrence
jurisprudence .

invites a solution to this muddy branch of criminal

The muddy branch of criminal jurisprudence to which he refers
is the much discussed question as to the requirement of "knowledge" on a charge of possession of narcotics under section 4 (1)(d)
of the Opium and Narcotic Drugs Act. 3 Does the section impose
a strict liability so that an accused could be held guilty of possession of narcotics although he did not know the nature of the substance over which he had physical control?
The Supreme Court of Canada in Beaver v. The Queen 4 answered that question and as a result the sediment in that muddy
branch to which Mr. Paiken referred has now settled.
*S . F . Sommerfeld, Ottawa, of the Manitoba Bar.
1 (1952), 30 Can . Bar Rev . 420 .
2 [19521 O .R . 149 ; 102 C. C.C. 121 ; 13 C.R. 425.
3 R.S .C ., 1952, c. 201,
4. (1) Every person who . . .
(d) has in his possession any drug save and except under the
authority of a licence from the Minister first had and
obtained, or other lawful authority ;
is guilty of an offence, and is liable
(i) upon indictment, to imprisonment for any term not exceeding
seven years and not less than six months, and to a fine not exceeding one thousand dollars and not less than two hundred
dollars, and, in addition, at the discretion of the judge, to be
whipped ; or
(ii) upon summary conviction, to imprisonment with or without hard
labour for any term not exceeding eighteen months and not less
than six months, and to a fine not exceeding one thousand dollars
and not less than two hundred dollars .
4 [19571 S .C .R. 531 .
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The court held that knowledge as to the nature of the substance
was essential to a conviction for possession of narcotics. They
expressly overuled R. v. Lawrence and Morelli v. King' and approved the decision of the Court of Appeal of British Columbia
in R. v. Hess.'
The facts were not in dispute. The accused admitted having
physical control over the narcotics and in fact he and his brother
had sold them to an undercover agent. He stated however that he
believed the substance to be powdered milk and consequently was
not guilty of possession under section 4 (1)(d) .
The trial judge and the Ontario Court of Appeal unanimously
held that it was not a defence in law for the accused to plead in
answer to a charge under section 4(l)(d) that he did not know that
the substance was a narcotic. On appeal to the Supreme Court of
Canada it was held by a majority decision that this contention
was a defence and that the case should be sent back for a new trial.
Cartwright, Rand and Locke ff ., made up the majority with Fauteux and Abbott JJ., dissenting.
In recent years the problem has arisen frequently in courts
across Canada . With the exception of R. v. Hess, the view taken
by the Supreme Court of Ontario in R.. v. Lawrence has been approved. In the Lawrence case the accused was charged with possession of narcotics contrary to the Opium and Narcotics Drugs
Act7 He stated that he had obtained the powder from a druggist
to cure his headache and did not know that it contained a narcotic .
The Ontario Court of Appeal held, unanimously, that the
section in question did not require knowledge of the nature of
the substance and that consequently the defence raised by the
accused was not a defence in law. Laidlaw J.A. stated :$
Reading that section literally, in a natural sense there is nothing therein
to indicate that a person cannot have possession of a drug within the
scope and meaning of the section unless he knows the nature of the
substance possessed by him . I cannot construe the section as though
it read `has in his possession any drug knowing it to be such' .

In Quebec in the Morelli case the section was interpreted in
precisely the same way. In Nova Scotia the Supreme Court followed
the Morelli case in Re Au Chang Lam. Doull J. said : 9
Under this section the accused cannot say that he did not know that
the substance was a drug . It is sufficient that he had it in his possession.
c [193213 D .L .R . 611 .
s (No . 1) (1949), 94 C . C .C . 48 .
Stats . o f Can., 1929, c . 49, s. 4 (1)(d), essentially the same as R .S.C.,
1952, c. 201 .
a (1944), 81 C . C . C . 27, at p . 29.
8 Supra, footnote 2, at p . 152 .
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Possession in this section means physical possession or control and
I think is proven when ownership is proven.

In Alberta in R. v. Wagner" both Chief Justice O'Connor and
Clinton J. Ford J.A., expressed the view that was later enunciated
in R. v. Lawrence . Again in R. v. Quigley" the Alberta Court of
Appeal expressly approved R. v. Lawrence and disapproved the
view expressed by O'Halloran J.A., who gave the leading judgment in R. v. Hess.
The conclusion arrived at in the above cases as to the meaning
of section 4(1)(d) was not the result of a mere literal interpretation
of the section or of the so called "skeleton key" approach . The
opinion of courts in four provinces coupled with the view of the
two dissenting judges in the Supreme Court of Canada cannot be
so lightly discarded.
The various arguments advanced in favour of strict liability
can be briefly summarized as follows :
(1) It is a principle of our criminal law that unless the legislature expressly or by necessary implication rules it out,
mens rea is essential to an offence. Yet in numerous in
stances after looking at the general spirit of the Act and
at the subject matter, the courts have held that the Act
created a strict liability though it was silent as to the requirement of mens rea. In the Act in question Parliament
is legislating in regard to a very serious crime. It provides
for example that notwithstanding anything in the Criminal
Code or any other Act, the burden of proof shall be shifted
to the accused on charges of illegal possession of opium
pipes or on charges connected with unauthorized drug
prescriptions. In section 19 extensive powers are given to
the police to search by day or night either the person or
premises of a suspect. The whole Act being thus severely
penal, one must view every section as being consistent with
the general spirit of the Act. Consequently knowledge not
having been made an essential element of the crime under
section 4 (1)(d) it is not justified to construe the section as
though it were .
(2) It is a cardinal rule of statutory interpretation that the
natural and ordinary meaning be ascribed to the words
used. Here Parliament has simply said that if a person is
in possession of narcotics without authorization he is guilty
of a crime. One must interpret the word possession, not
10

(1951), 100 C . C .C . 384 .

11

(1954), 111 C . C.C. 81 .
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in a jurisprudential or abstract sense, but in the context
in which it is used. The question is, what did Parliament
mean when it said possession? Surely in context one must
ascribe to it the meaning of physical possession or control.
(3) Section 17 of the Act 12 deals with the case where drugs are
found in a room or other place in the possession of the
accused. It provides that the accused will be deemed to be
in possession of such drugs unless he can prove that the
drugs were there without his knowledge. Since lack of
knowledge is specifically provided as a defence under that
section an inference is raised that lack of knowledge is not
to be a defence under section 4 (1)(d) .
(4) While at common law and under early statutes the courts
were very reluctant to find that there was criminal liability
without a criminal mind, courts today are not so hesitant
in construing a statute as creating a strict criminal liability.
Mr. Justice Bond in the 117orelli case 13 adopted the words
of Professor Kenny : 14

But in Acts of Parliament which are very recent the courts are less
reluctant to dispense with the necessity for the ordinary degree of
mens rea. For owing to the greater precision of modern statutes it is
permissible to draw a more emphatic inference from their silence than
would be drawn in the case of an older enactment ; hence if the public
evil is great, when compared with the smallness of its punishment,
then even a mere silence as to guilty knowledge may be sufficient to
show that the legislature did not intend ordinary guilty knowledge to
be essential to the offence.

At first sight these arguments are convincing but upon analysis
they show serious weaknesses .
With regard to the first argument it would be presumptuous
to term it wrong if a judge feels after considering the subject matter
of a statute and its general spirit that silence as to mens rea is
equivalent to a "necessary implication" of strict liability. However as 144r. Justice Cartwright pointed out in giving the majority
decision, the subject matter with which this Act is concerned is
hardly analogous to the pure foods or "public welfare" cases relied

12 "Without limiting the generality of paragraph (d) of subsection (1)
of section 4, any person who occupies, controls, or is in possession of
any building, room, vessel, vehicle, enclosure or place, in or upon which
any drug or any article mentioned in section 11 is found, shall, if charged
with having such drug or article in possession without lawful authority,
be deemed to have been so in possession unless he prove that the drug or
article was there without his authority, knowledge or consent, or that he
was lawfully entitled to the possession, thereof."
11 Supra, footnote 5, at p. 617 .
14 outlines of Criminal Law (13th ed . 1933) p. 48 .
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on by the counsel for the Crown. This is not legislation in regard
to a quasi-criminal offence made with a view simply of protecting
the public. This can be seen from the decision in R. v. Quigley"
where the accused was held guilty of possession even though the
quantity of drugs found on his person was so minute that it could
neither be sold nor used .
Furthermore, Mr. Justice Cartwright pointed out that upon
conviction a jail sentence is mandatory. In no other case do we
find strict liability imposed where the judge is compelled to send
the offender to jail. The legislature is of course competent to create
such an offence, but here Mr. Justice Cartwright refused to impute
such intention to Parliament and made his" the words of Lord
Kenyon in Fowler v. Padget : 17
I would adopt any construction of the statute that the words will bear,
in order to avoid such monstrous consequences as would manifestly
ensure from the construction contended for. . . .

With regard to the second argument, as to the meaning of the
word "possession", Mr. Justice Cartwright agreed with O'Halloran
J.A. in R. v. Hess that to have possession, knowledge must accompany the de facto control. He is supported in this view by
leading authors in analytical jurisprudence. In Bouvier's Law
Dictionary, Rawles Revision, it is said :
In order to complete possession two things are required : that there
be occupancy, apprehension or taking ; that the taking be with an
intent to possess (animus possidendi) .

The argument of Mr. Justice Fauteux, in voicing the dissenting
judgment, goes beyond this. He states that the real question is not
what is the meaning of possession in a jurisprudential sense, nor
in regard to the taking away of possession as in larceny (thus
distinguishing R. v. Ashwell" cited in the majority decision) but
rather what is the meaning of possession in this context? He
equates it to custody and cites Chajutin v. Whiteheadi 9 wherein
it was held in interpreting the Aliens' Order 1920, that a man was
guilty of being in possession of a forged passport though he did
not know it to be such. However there is authority the other way.
In R. v. Miller" the Supreme Court of Ontario in interpreting our
Criminal Code, section 479 (i) (now section 319 2(b)) held that
knowledge was essential to possession of a forged government
liquor seal even though the section simply says "anyone who has
11
17
18
20

11 Supra, footnote 4, at p . 543 .
Supra, footnote 11 .
(1798), 7 Term Rep . 509, at p . 514 ; 101 E .R. 1103 .
1' (193811 K.B . 506 .
(1885), 16 Q .B .D . 190
(1931), 56 C. C .C . 97 .
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in his possession without lawful authority" . This in spite of the
fact that elsewhere in the same section it is made an offence to be
"knowingly" in possession of counterfeit stamps .
In this regard it should be noted, as Mr. Justice Cartwright
pointed out, that section 11 of the Opium and Narcotics Drugs
Act makes it an offence to be in possession of an opium pipe or
"any article capable of being used as or as a part of any such pipe,
lamp or other device". If possession here means only physical
possession then who is safe?
In answer to the third argument dealing with the implication
raised by the wording of section 17, it is suggested that the answer
given by Cartwright J. is complete . Certainly section 17 provides
that lack of knowledge is a defence. But lack of knowledge as to
what? Knowledge as to the article being in the house, vessel, room
or vehicle. The section has no bearing on the question as to whether
or not knowledge as to the nature of the substance is essential in
the offence of possession . Thus a man in whose bathroom a narcotic was found could say, certainly I knew the powder was there,
but I had no idea it contained a narcotic . Nor does this interpretation make the provisions of section 17 meaningless. The section
was not designed to create an offence or to provide either a penalty
or an additional defence. It merely seeks to bring within the penalizing provisions of section 4(1)(d) anyone in whose house a narcotic is found, unless he can show that he did not know it was there .
Assuming as was suggested in the fourth argument, that modern
statutes are more carefully drawn, then why, if Parliament intended
a strict liability, did not the draftsman say that it was an offence
to have physical possession whether or not the accused knows the
nature of the substance he has ; or to say that mere custody is an
offence; or to include a clause stating that it shall not be a defence
to allege lack of knowledge as to the nature of the substance?
Laidlaw J.A., in the above quoted passage from R. v. Lawrence,
states that he is reluctant to incorporate into the section the word
"knowing", yet, in holding as he does, he is in effect incorporating
- into the section "whether or not he has knowledge as to the nature
of the substance" .
There is a suggestion in this fourth argument that the present
tendency in the courts is to place less emphasis on the necessity
for mens rea. Fortunately this is not supported by the cases, at
least as regards serious offences. Certainly our statute books are
saturated with malum prohibitum offences-but this does not mean
that the courts have sanctioned or encouraged the creation of
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strict criminal liability . At any rate if there has been any such
modern tendency the case under discussion should put an end to
it in Canada. Mr . Justice Cartwright quotes" the following passage
from Reynolds v. G. H. Austin & Sons Ltd. 22 :
It has always been a principle of the common law that mens rea is an
essential element in the commission of any criminal offence against
the common law. In the case of statutory offences it depends on the
effect of the statute . In Sherras v . De Rutzen, [189511 Q.B . 918, Wright
J., in his well known judgment, laid it down that there was a presumption that mens rea was an essential ingredient in a statutory offence,
but that that presumption was liable to be displaced either by the
words of the statute creating the offence or by the subject matter with
which it dealt . . . . Kennedy L.J., in Hobbs v. Winchester Corporation,
[1910] 2 K.B. 471, 483, thought that in construing a modern statute
this presumption as to mens rea did not exist. In this respect, as he
said, he differed from Channell J., in the court below . But the view of
Wright J., in Sherras v . De Rutzen has consistently been followed.
I need refer only to the dictum of Lord Goddard C.J ., in Harding v.
Price, [194811 K.B. 697, 700 : "The general rule applicable to criminal
cases is actus non facit reum nisi mens sit rea, and I venture to repeat
what I said in Brend v. Wood (1946), 62 T.L.R. 462, 463 : 'It is of the
utmost importance for the protection of the liberty of the subject that
a court should always bear in mind that unless a statute either clearly
or by necessary implication rules out mens rea as a constituent part
of a crime, the court should not find a man guilty of an offence against
the criminal law unless he has a guilty mind.' "
Modern text writers, notably Glanville Williams in his Criminal
Law," support this view and deplore any intrusion upon this basic
tenet of our criminal law-that there is no criminal liability without a criminal mind .
Before closing, reference should be made to an observation
made by Fauteux J., in his dissent, to the effect that even if we
construe the section as imposing a strict liability no injustice will
be done, since in a proper case there could be a stay of proceedings
or an exercise of the royal prerogative of pardon . This approach
is not a novel one. In the well-known case of the Speluncean Explorers,24 Truepenny C.J. suggested this "leave it to the executive"
solution, to which Foster, J., replied :"
I am shocked that the Chief Justice, in an effort to escape the embarrassments of this tragic case, should have adopted, and should have
proposed to his colleagues, an expedient at once so sordid and so
Supra, footnote 4, at p. 537.
[1951] 2 K.B. 135, per Devlin
23 (1st ed. 1953), s . 41 .
21
22
24

J. at pp.

147-8 .

Fuller, The Problems of Jurisprudence, p.

26 1bid. p . 5 .

2.
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obvious. I believe that something more is on trial in this case than the
fate of these unfortunate explorers, and that is the law of this Commonwealth . If this court declares that under our law these men have
committed a crime, then our law is itself convicted in the tribunal of
common sense, no matter what happens to the individuals involved
in this petition of error . For us to assert that the law we uphold and
expound compels us to a conclusion we are ashamed of, and from
which we can only escape by appealing to a dispensation resting within
the personal whim of the Executive, seems to me to amount to an admission that het law of this Commonwealth no longer pretends to
incorporate justice.

It is the function of the courts to determine guilt or innocencenot the Attorney General's department. To adopt this approach
is to relegate the courts to the level of a fact-finding board. Nor
can we justify that approach by saying that in this particular field
the difficulty in getting convictions and the danger to the public
makes it necessary in some cases to leave an innocent man's freedom to administrative discretion. It is essential that the courts
clearly distinguish between their duty, in a general sense, to safeguard the public from criminals and their immediate and peculiar
duty of safeguarding our fundamental notions of justice. To state
the matter thus is not to adopt a "holier than thou" attitude and
to imply that those who advocate strong measures in this field are
a pack of hangmen. Rather it is an attempt to emphasize the importance of safeguarding our fundamental legal concepts so that
they do not become warped under public pressure or personal
indignation.
In conclusion it is suggested that the careful judgment of the
Supreme Court of Canada in Beaver v. The Queen gave us a correct and timely answer to a question which affected a basic concept
of our criminal jurisprudence .
JAMES E . ENRIGHT *

CANADIAN COPYRIGHT LAW - ROYAL COMMISSION
FUNDAMENTAL CHANGES RECOMMENDED . -The fact

REPORT -

that copy
right law is a narrow specialty to the practitioner is no measure
of its importance to the public . Copyright law provides the basic
legal controls pertaining to the publication and distribution of
literature and the arts and therefore concerns all who value the
humanities . This is particularly true at the present time when*James E . Enright, B .A ., L .L.B ., now serving his articles with Shortreed, Shortreed and Stainton, Edmonton, Alberta .
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due to technical developments in the communications industry as
well as a need for wider international protection-copyright law
everywhere is the subject of review .' For this reason the recent
Royal Commission Report on Copyright' deserves more notice
than it seems to have received, more particularly since its recommendations (if implemented) will amount to nothing less than a
complete revision of the present Copyright Act. By way of attracting attention to the Report it is proposed to summarize here a
few of its major and more controversial recommendations.'
1. Canada while remaining a member of the Berne Union (as an
adherent to the 1928 Rome Revision but not to the 1948 Brussels
Revision) should become a member of the 1952 Universal Convention4
The chief effect of this recommendation is that Canadian
authors, while retaining the protection they now receive in Berne
Union countries, would gain similar protection in the United
States . Until recently the United States has given short shrift to
foreign authors . Up to 1891, they were accorded no rights whatsoever. After 1891, they could secure protection only if they had
their books registered in Washington and printed in the United
States from type set up there. The printing clause imposed a particularly onerous condition and meant that most Canadian (and
English) books were not protected in the United States .
The adherence of the United States to the Universal Convention has altered this situation. Now authors of (or publishing in)
Universal Convention countries will receive more or less auto
matic protection in the United States. The only formalities required will be that copies of copyright works bear the symbol
accompanied by the name of the copyright proprietor and the
year of first publication in such a manner as to give reasonable
notice of claim of copyright.'
2. Acquisition of copyright should be subject to no formalities
whatsoever s
This recommendation introduces no fundamental changes. As
the Act now stands the only provisions that could be construed as
imposing any formalities are the registration provisions and the
1 For instance the Brussels Convention of 1948, the Universal Copyright Convention of 1952 and the 1956 United Kingdom Copyright Act.
2 Queen's Printer, Ottawa, 1957 .
3 The summaries are those of the author and not of the Commission .
4s Report, pp. 12-18 .
Universal Copyright Convention, article III .
s Report, p. 37.
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printing clauses. But the registration provisions are voluntary only
and the printing clauses have scarcely ever been invoked, so that
their repeal-which is what the recommendation really comes to
-has little practical significance ; it merely tidies up the Act to
make it conform to the Berne Convention principle of automatic
copyright.
However there are several questions here which may require
future consideration. The Report observes that a compulsory
provision for the registration of assignments would be valuable .
Most copyright is owned not by the author but by an assignee,
which means that an essential element in most infringement cases
is proof of title by the assignee. The intangible nature of copyright
combined with its long duration make this proof one of the difficult and ever-present problems of copyright litigation . The Report says that "A provision making the enforceability of an assignee's copyright conditional on registration . . . would be an exceedingly useful provision."' and, "It is not difficult to foresee a
time when suitable provision for registration of such rights would
be in the general interest." 8 At present however such a provision
might contravene Canada's convention obligations.
In recommending the repeal of the printing clauses the Report rejects the compulsory licensing technique used to enforce
them as being inconsistent with our Berne Convention obligations .
But quite apart from such obligations the Report seems to reject
compulsory licensing as a matter of principles If this is so, it seems
unnecessary and goes too far. Compulsory licensing is an accepted
principle in the field of recording rights and musical performing
rights ; and it could prove to be a valuable as well as a necessary
control against abuse of monopoly rights wherever it occursas, for instance, in the field of dramatic performing rights . At present the Canadian public is often denied an opportunity of seeing
the best current plays when the owners of the performing rights
refuse licences while their plays are being done in New York or
elsewhere where there is a larger market than Canada offers . In
return for the protection given them why should not performing
right proprietors be compelled to license their works for performance in Canada? In other words, why should not the Copyright
Act contain non-user provisions similar to those in the Patent
Act?
3. Copyright, as well in unpublished as in published works,
7 Ibid., p. 38 .

8 Ibid., p. 18 .

9

Ibid., p. 34.
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should in general subsist for a shorter term than in the past and be
related rather to date of publication than to death of author .i°
This probably will be the most controversial suggestion. It
would reduce the rights of authors and introduce a new principle
of measuring term. At present the term of copyright in published
works is, generally speaking, the life of the author plus fifty years ;
in unpublished works it is perpetual. Under the proposed Act the
term in published works would in most cases be fifty-six years from
date of publication ; in unpublished works, seventy-five years from
the death of the author or one hundred years after the work was
made, whichever is later.
So far as published works are concerned the reasons for change
include the familiar ones in favour of a short, fixed and easily
ascertainable term. In the absence of a compulsory registration
system these arguments are persuasive. All the more so when they
lead to uniformity with the United States, which appears to have
been an important consideration for the Commission . It is in the
matter of term that there exists the most striking difference between
the United States and European copyright systems. When our
present Act was drafted Canada followed the European system
but the Committee now considers "in the light of hindsight, that
Canada, a North American country with innumerable intimate
relations with the United States copyrightwise, would have been
well advised if it had not adopted the term of protection which it
did in 1921 ." 11
With regard to unpublished works the provisions as to term
are less important-it is only rarely that old unpublished manuscripts have enough value to attract publishers-but no less con
troversial . In suggesting that a fixed and fairly short period be
substituted for a perpetual one the Report is suggesting an entirely
new principle. In the case of a published work a fixed term is
justified because by the time the work falls into the public domain
the author has had his reward and the public has given consideration. But if and when an unpublished work falls into the public
domain the author has had nothing and the public gets a windfall. The declared purpose of terminating the rights of an author
who has chosen not to publish his work is to assist "biographers
and historians to be able to publish letters and other manuscripts
without being obliged to seek out and settle with the owner of the
copyright in an unpublished work of an author long dead ." If
this is the problem why not simply provide for a court order to
11

Ibid., pp . 19, 41 .

" Ibid ., p. 23 .
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quiet the title? To destroy the title may be to defeat the objective
of encouraging the publication of manuscripts. When the title is
public and all may publish, it may be that none will publish.
4. To the existing list of subject matter entitled to copyright protection there should be added films and (sound and television)
broadcasts as such. 12
In the two hundred and fifty years since the . original Copyright Act first protected books many different kinds of intellectual
property have been given protection. The basic list now comprises
"original literary, dramatic, musical and artistic works."" As
technical innovations have enabled authors and artists to work in
and for new media-usually requiring the contribution of mechanical as well as intellectual skills-certain other works have been
added, such as photographs and records. Films and broadcasts
are simply the latest in this group. In view of the amount of original
intellectual labour that goes into these works-consider the number of authors and artists employed by the film and broadcasting
industries-no doubt they qualify for protection. It should .go
without saying that creation of the new broadcasters and film
producers rights would not be intended in any way to affect copyright in any underlying original work embodied in films or broadcasts.
5. The concept of infringement should be restated partly to clarify
and modernize existing law and partly to account for changes in
the communications field (especially broadcasting) that have
created new methods of infringement. 14
The basic notion of infringement should remain the same : the
primary act restricted by copyright is "reproducing the work in
any material form."" But the elaboration of this concept should
be simplified and extended so as to deal with the new subject
matter. The substantial changes here are in the field of mechanical
and performing rights. Since the Berlin Convention of 1908 it has
been recognized that authors should have the right to authorize the
mechanical reproduction (recording) of their works. It is now to
be made clear that they also should have the right to authorize
the broadcasting (wireless transmission) and diffusion (transmission by wire) of their works. This is to be treated as a new independent category of transmission right that is neither a mechanical
nor a public performing right. Consequently the right should exist
12 Ibid., pp . 24, 78, 80.
' 3 Copyright Act, R .S.C., 1952, c . 55, s . 4(1) .
15 Copyright Act, s. 3(1) ;
l' Report, pp . 24, 41 .
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irrespective of whether there is a public performance at the receiving end or not.
The question arises whether transmission rights should include
re-transmission rights. This only concerns broadcasting rights
since a diffused program goes directly to the consumer whereas a
broadcast program can be picked up off the air and retransmitted
either by another broadcast or another diffusion station . The
argument here cuts both ways. On the one hand retransmission
may benefit the copyright holder by giving the broadcast fuller
coverage . On the other hand it may harm him financially, for if
the retransmission station relies for its revenue on the program
sponsor, the sponsor may have less to pay to the original broadcaster who will then have less to pay to the holder of the copyright.
The Report considers the latter event likely in the case of rebroadcasting but not in the case of rediffusion ." It is thought that a
rediffusion station, having its service fees to rely on, would not
normally invade the revenue field of the original broadcaster.
The conclusion therefore is that transmission rights should include
rebroadcasting rights only.
The distinction between rebroadcasting and rediffusion is
offered tentatively. To the writer it appears a questionable one. It
not only would complicate an already sufficiently complicated Act,
but would give rediffusion stations something for nothing. Even
if as a result of rediffusion there is no detriment to the copyright
holder there is benefit to the rediffusion station . Does not this
qualify as unjust enrichment? Moreover it appears that the broadcaster, through the licensing powers of the Minister of Transport,
already has indirect (but complete) control over both the broadcasting and the rediffusion of his programmes." If the broadcaster
has this control, surely the head copyright holder should have it
too?
The question of transmission rights shades into the question
of public performing rights. Under present concepts, use of a
radio or a television set in a public place, that is, causing a broad
cast to be received in a public place, no less than the broadcast
itself, is considered a public performance ." It is recommended
that this be changed. The proper principle is found in the present
treatment of music that is publicly performed by gramophone or
radio. Performing-right fees cannot be collected in this case, be17 Ibid., p . 25 .
is Report, p. 43 .
18 Performing Right Society, Ltd. v. Hammond's Bradford Brewery Co.
Ltd., [1934] Ch. 121 .
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cause it is deemed to be a form of fair dealing." It is proposed
that all these different cases be treated as fair dealing.2° The exception would be when the public. performance by radio, television
or gramophone was directly for profit : for example, the use of
gramophones in theatres and juke boxes in restaurants .
6. Though the principle of indirect infringement is sound enough,
the provisions dealing therewith should be changed and clarified .21
It is not only the person who reproduces or publicly performs
a copyright work who is liable for infringement. Any person who
for profit knowingly "deals with" such an infringing work may
also be liable . Such a person is, as it were, an accessory to the
direct infringement, liable however only if he is aware that the
material with which he is dealing is unauthorised. The concept of
"dealing with" is made explicit in section 17(4, 5) of the Copyright Act : the two main categories are (1) permitting a theatre or
other place of entertainment to be used for an infringing performance, and (2) sale or hire, or the importing for sale or hire, of an
infringing work.
The first category is to be eliminated . The Report considers
that it imposes too heavy a burden on theatre and hotel proprietors
who do no more than permit their premises to be used for public
performances . Sole responsibility for ascertaining whether the
works to be performed are copyright works should rest with those
hiring the premises. ®n the other hand proprietors who "authorize"
infringements on their premises should remain liable as direct infringers.
Concerning infringement by importation several changes are
recommended. At present there is a distinction between importation for sale or hire and importation for private use, the former
only being an infringement . The onus is on the copyright owner to
show that the importation was for sale or hire. The recommended
change in the wording of the section would change the onus so
that it would be for the importer to show that the importation was
for private use. In addition to this change, the position of institutions of learning and certain prescribed public libraries that import books would be clarified. They should be treated more or
less like ordinary persons importing for private use.
The question of infringement by importation is perhaps chiefly
of importance to Canadian publishers who act as exclusive distributing agents for foreign publishers. It has been possible for
is Copyright Act, s. 50(7).
21 Ibid., pp. 51, 52.

20

Report, pp. 29, 42, 111 .
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competitors to defeat such exclusive agency arrangements by
obtaining in another country surplus stock printed for sale there,
importing it into Canada, and selling it here in competition with
the stock sold by the approved agent. Canadian publishers strenuously sought to stop this black-market competition by having the
concept of infringement by importation extended to make it an
infringement for anyone but the holder of the Canadian copyright
or his approved agent to import copies of copyright work for sale
or hire. This recommendation was rejected .
As things stand the copyright proprietor himself is protected
against the importation of copies of his work which, if made in
Canada, would have been infringing copies . Therefore the only
copies that lawfully may be imported are those which have been
made by or with his consent. Consequently the proprietor is in a
position to protect the Canadian market . But he may be a foreign
author or publisher for whom the Canadian market is relatively
unimportant and who therefore may not care to protect himself.
Indeed for him the black market, by increasing sales, may be a
positive benefit . In these circumstances it is not the copyright proprietor but his Canadian distributor who gets hurt . The Report
considers it beyond the province of copyright law to deal with the
special problems of Canadian publishers .22
7. The exceptions to the principle that the author of a work is
the first owner should be modified.23
Section 12(1) of the Copyright Act provides that the author of
a work shall be the first owner of the copyright therein. There are
however two exceptions to the author-owner principle: (1) where,
in the case of an engraving, photograph, or portrait, the plate or
other original was ordered by some other person, such other
person shall be the first owner, and (2) where the author is employed under a contract of service and a work is made by him in
the course of that employment, the employer is the first owner ;
both exceptions operating only in the absence of any agreement to
the contrary .
In their present form these two exceptions are curiously narrow and limited. It is recommended that they be extended to
cover all cases where works are created for and at the request of
another, whether in the course of employment or on commission.
This is a useful generalization that exposes the principle behind
the exceptions. The basic rule that the author should be the first
22 Ibid., p. 92 .

23 Ibid., pp . 45-49, 115.
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owner is natural and fair but it does require an author, in order to
transfer copyright (which he usually does), to prepare a written
assignment. Moreover it exposes the assignee to the risk of improperly granted licences or assignments. The exceptions are intended to avoid these difficulties by allowing the parties to give
effect to their intention that copyright upon its creation vest immediately in some person other than the author, namely, the employer or person commissioning the work .24
Where copyright does vest initially in some person other than
the author it is a question whether the author should retain the
right to restrain the use of his work for any purpose other than
that for which it was created. At present such a right does exist in
the one case of employed journalists who have the right to restrain the publication of their work otherwise than as a part of a
newspaper, magazine or similar periodical . It is recommended
that this particular right be lost but that a similar right be given
to authors and artists who have been commissioned to do work
(other than portraits) for a special purpose. The reason for this
recommendation is not at all clear. If such a restraining right is to
exist at all it is difficult to see why all cases should not be treated
alike . In view of the difficulty of defining such a right in a way that
would be easy to apply and since it does not appear to be a right
of great practical significance would it not be simpler to leave it
entirely a matter to be settled by agreement between the parties?
There is a third and important exception to the rule of "authorowner", namely, works prepared or published by or under the
control of Her Majesty or any government department. This
covers an enormous amount of material such as bills and acts of
legislatures, statutory rules and orders, judicial opinions, judgments and orders, royal commission reports and other non-parliamentary publications. Copyright in such works, subject to any
agreement with the author, is vested in the Crown." The Report
might have considered whether certain of these works should not
be put in the public domain? Publishers of law texts, casebooks
or reports, to take one example, would appear to use a great deal
of material covered by Crown copyright without licence. The
Crown normally takes no steps to enforce its rights in these cases,
presumably because of the interest it has in having such material
24 The Report would also extend these exceptions
to the general case,
namely, wherever the parties have expressly agreed before the creation
of a work that someone other than the author should be the first owner :
see p. 116.
21 Copyright Act, s. 11 .
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published and distributed as widely as possible. But it could and
might enforce its rights . Might it not be better to clarify this situation by statute or regulation?
8. The relationship between the Copyright Act and the Industrial
Design Act should be changed so that whether an artistic work is
protected under the latter Act rather than the former should turn
on actual use rather than the intention of the artist21
Most artistic works are used as such and their value resides in
their inherent artistic qualities. Some artistic works however are
applied to articles of utility by way of decoration or ornament
and their value resides in the artistic qualities they bestow upon
such articles. Thus a painting may be used and enjoyed as such,
or it may be used as a pattern to be reproduced on, say, textiles or
wallpaper. Artistic works used in the latter way are referred to as
industrial designs.
It has generally been considered-for reasons seldom explained-that industrial designs do not deserve full copyright protection. In Canada they are intended to be covered not by the Copyright Act but by the Industrial Design Act, under which protection
is accorded for a mere ten years, registration is required and a
stricter view is taken of the requirement of originality. In short,
they are treated more on patent than on copyright principles .
This creates an overlap between the Copyright Act and the
Industrial Design Act. An artistic work used as an industrial design does not cease thereby to be an artistic work and accordingly
is covered as well by the Copyright Act as the Industrial Design
Act. To avoid this double protection it presently is provided that
works are excluded altogether from copyright protection if capable of registration under the Industrial Design Act and if intended for use as an industrial design. This provision has proved difficult to apply.
As interpreted, loss of copyright turns on the intention of the
artist at the time he made the work. Consequently if an artist did
not initially intend a work to be used as an industrial design, copyright continues even if the work later on is the subject of wide industrial application. Thus some works may have the protection of
both Acts. To avoid this result and as well to eliminate the subjective test of intention it is recommended that loss of copyright
"suffered by artistic work when it becomes used as an industrial
design, should depend on what is done with the work rather than
26

Report, pp. 71-75 .
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what was intended to be done with it at the moment of creation ." 27
With this change loss of copyright would be partial only, occurring
only when and in so far as a work is actually used for industrial
purposes .
This brief survey may give some idea of the scope of the Report. Altogether it is an original and occasionally a radical document. Indeed one wonders how the Commissioners-J. L. Ilsley
(Chairman), Guy, Favréau and W. W. Buchanan-ever arrived
at unanimity. If and when it leads to legislative action it will require the closest scrutiny . Meanwhile it deserves the study of all
who are interested in copyright matters.
D. G. KlLGOUR*`

27 Ibid.,

p . 73 .
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