CASE AND COMMENT

GREAT

BRITAIN-NEw LEGISLATION-THE HOMICIDE ACTCONSTRUCTIVE MALICE-INSANITY-DIMINISHED MENTAL RESPONSIBILITY-PROVOCATION-SUICIDE PACTS.-The primary pur

pose of the recent Homicide Act of Great Britain1 is, as is generally
known, the curtailment of the death penalty. Provisions to that
effect are to be found in part II of the Act, and it is not proposed
to make any more than passing references to that part. What is of
even greater importance from the point of view of the criminal
lawyer is part I of the Act, which contains four short sections
substantially alterating in the common-law offence of murder .
The contents of this part of the Act are reasonably clear, although
it may be regretted that the language used should be of such an
obtuse nature .
Section 1(l), the marginal note of which reads "Abolition of
Constructive Malice", enacts
Where a person kills another in the course or furtherance of some
other offence, the killing shall not amount to murder unless done with
the same malice aforethought (express or implied) as is required for a
killing to amount to murder when not done in the course or furtherance of another offence .

In Canada, the type of situation covered by the old, common-law
doctrine of constructive malice is contained in section 202 of the
Criminal Code.
Culpable homicide is murder where a person causes the death of a
human being while committing . . . rape, indecent assault, forcible
abduction, robbery, burglary, or arson . . . if he means to cause bodily
harm . . . administers a stupifying or overpowering thing . . . wilfully
stops the breath of a human being . . . or uses a weapon . . . and death
results as a consequence.
In England, prior to the passing of the Act, the situation was
generally the same as that envisioned by section 202, save, of
course, for the fact that there was no enumeration of the ways in
which death during the commission of an act would result in murder. The Act now renders such killings manslaughter only and
1 1957, 5 & 6 Eliz . 2, c. 11 .
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not murder, unless there is "the same malice aforethought" as is
present in other cases of murder . That is, even where death results
in the course of the commission of one of these offences, the prosecution must still show an intention to kill or else an intention to
cause grievous bodily harm before a charge of murder can be
supported .'
Subsection (2) enacts, that the killing of an officer of justice
in the course of resisting or avoiding or preventing lawful arrest
or of effecting or assisting an escape or rescue from legal custody
is also only manslaughter, unless there is on the part of the accused the intention to kill or to cause grievous bodily harm.'
There are no specific provisions in the Canadian Code for this
type of situation, but it is adequately covered by section 202,
quoted above, since the acts covered by that section also apply
where they are done for the purpose of facilitating flight after
commission of the offence. At common law, there was some considerable doubt as to when the killing of an officer would amount
to murder rather than manslaughter.' But it is now clear that
even in those cases covered by section 202 of the Criminal Code,
in England, the killing is only manslaughter .
Section 2 of the Act is fraught with difficulties . Subsections
(1) and (2) are as follows :
(1) Where a person kills or is a party to the killing of another, he shall
not be convicted of murder if he was suffering from such abnormality
of mind (whether arising from a condition of arrested or retarded
development of mind or any inherent causes or induced by disease or
injury) as substantially impaired his mental responsibility for his acts
and omissions in doing or being a party to the killing.
(2) On a charge of murder, it shall be for the defence to prove that
the person charged is by virtue of this section not liable to be convicted of murder .

The Royal Commission examined, at great length, the defence
of insanity in both England and Scotland and this section appears
to be an attempt to impart some of the more desirable elements
of Scottish law into English law. There is no suggestion that the
McNaghten Rules are not still the authoritative test of insanity in
English courts, and for the defence of insanity to be successfully
raised, the accused must show that he comes within the Rules. In
Scotland, the test of legal insanity is much less rigid :
a in such a case, however, this remains a "capital murder", that is
subject to the death penalty. Section 5(1) (a) and (b).
3 This, too, remains a "capital murder". Section 5(1) (c) and (d).
4 R. v. Porter (1873), 12 Cox 444. R. v. Appleby (1940), 28 Cr. App.
Rep. 1 .
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It is quite certain that what might be called scientific opinion on insanity has greatly altered in recent years ; and courts of law, which
are bound to follow, so far as they can, the discoveries of science
and the results of experience, have altered their definitions and rules
along with the experts .b
This section of the Act is a recognition that, although the insanity
of the accused may not be sufficient to excuse the crime,s it may
be sufficient to impair his intellect in such a way as to render it
unjust to make him fully responsible for his act. In other words,
the Act creates a new category of defence-that of the person
suffering from diminished responsibility.
This diminished responsibility arises where a person suffers
from such an abnormality of mind as substantially to impair his
mental responsibility . This, presumably, is still a question of fact
for the jury to decide, and still, presumably, the jury must decide
where eminent doctors conflict . Section 16 of the Canadian Code
contains no similar provisions, being, apart from minor alterations,
merely a codification of the McNaghten Rules .
Subsection (3) contains the surprising and interesting result
of diminished responsibility (which, it must be noticed, can be
used only where the accused is charged with murder) :
A person who but for this section would be liable, whether as principal
or as accessory, to be convicted of murder shall be liable instead to be
convicted of manslaughter .

The liability to be convicted of manslaughter in such cases
makes it apparent that a diminished mental responsibility does
not excuse the crime-the accused is still to be found guilty of
the commission of a criminal offence. Whatever difficulties there
might be in finding a theoretical justification for the substitution
of the crime of manslaughter for the crime of murder, there is no
doubt that the wide range of penalties which is affixed to the crime
of maslaughter leaves the judge with the widest discretion in
determining a fit and appropriate sentence. One assumes that, in
the proper cases, the sentence of the court will include directions
for some sort of therapy. But one also assumes that frequently
the sentence of the court will merely be one of some term of imprisonment, which appears to be considerably less desirable.
Subsection (4) of the Act provides that even though one party
to the offence may be found guilty of manslaughter only, "this
s Per Lord Dunedin in the case of Brown (1907), 5 Adam 312 .
c The verdict is usually one of "Not Guilty" followed by some words
indicating that the reason is the insanity of:the accused . But even where
the verdict is "Guilty but Insane" the principle remains the same.
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shall not affect the question whether the killing amounted to
murder in the case of any other party to it". This will, no doubt,
give rise to the anomalous (but not necessarily insupportable)
situation of a principal in the second degree being found guilty of
murder when the principal in the first degree is found guilty only
of manslaughter .
Section 3 of the Act contains reforms which have been long
since enacted in Canada, and, therefore, for our purposes, are
not of great importance. This section primarily enacts that words
as well as acts are now sufficient to constitute provocation. Previously, it was said that words alone were not sufficient . Under
section 203 of the Canadian Criminal Code, words alone are recognized as capable of being sufficient provocation. The effect of
the English legislation is the same as that of our Code, although
there is a slight difference in wording.
Section 4 of the Act deals with deaths resulting from suicide
pacts, and takes a remarkably realistic approach to a serious
problem. There is no definition of suicide in the Canadian Criminal
Code, but it is obviously the killing of oneself. At common law,
a surviving member of a suicide pact was an accessory before and
at the fact to such self-killing, and, by strict logic, was therefore
guilty of murder . In Canada he is guilty only of the offence of
counselling or aiding and abetting and is liable to imprisonment
for a maximum of 14 years.' Section 4 of the Homicide Act enacts
(1) It shall be manslaughter, and shall not be murder, for a person
acting in pursuance of a suicide pact between him and another to kill
the other or be a party to the other killing himself or being killed by
a third person .

This section clearly recognizes what is commonly the case, namely, that in suicide pacts, only one of the parties does the actual
killing. Under the Canadian Criminal Code, a surviving member
of a suicide pact who has done the actual killing is unquestionably
guilty of murder and not the lesser offence of aiding and abetting
a person to commit suicide.' Under the new Act, in England, such
a person is only guilty of manslaughter, where the judge again has
the widest discretion possible in determining a fit sentence-a state
of affairs which is eminently desirable in these unfortunate cases .
7 See R. v. Bourne (1952), 36 Cr. App . Rep. 125 . Hale : P.C., i 438 .
East : P.C ., i 350 .
$ Canadian Criminal Code, section 212 .
s This follows from the fact that the provisions of section 212 of the
Code only apply to suicide, that is, self-killing.

1957]

Case and Comment

96 1

Subsection (2) places the onus of proving the existence of a
suicide pact upon the defence, and subsection (3) contains a
pleasantly clear definition of suicide pact as
A common agreement between two or more persons having for its
object the death of all of them, whether or not each is to take his own
life, but nothing done by a person who enters into a suicide pact
shall be treated as done by him in pursuance of the pact unless it is
done while he has the settled intention of dying in pursuance of the
pact.

Thus, in order to gain advantage of the section, a person who has
killed another under a suicide pact must be able to show that at
the time he did the killing he, too, had the settled intention of
ending his own life.
Apart from section 3, the Act contains much that is of interest
to Canadian lawyers. Section 4 makes a reform which, it is suggested, would be a welcome addition to our Criminal Code, presenting a quite workable and more realistic approach to the problem than that which is at present contained in section 212 of the
Code. The sociological desirability of the reforms contained in
section 1 is a factor which must be considered before advocating
similar reforms in Canada. The doctrine of constructive malice
has been a useful and, no doubt, beneficial concept in preventing
certain crimes of the gravest nature . But it is also a concept which
is unruly and difficult to apply even when most of its provisions
have been codified. If the legal disadvantages of the doctrine outweigh its sociological advantages then the time has come for
Canada to consider the abolition or some modification of the provisions of section 202 of its Criminal Code.
Finally, there is section 2. Section 16 of the Canadian Code is
concerned with insanity as a defence to a crime, that is, it is an
enumeration of the situations wherein, from a legal point of view,
the accused is not responsible for his acts in such a way as to
make him not guilty of the offence charged. Being a defence to a
criminal charge, and frequently the most serious criminal charges,
it is rigid and narrow. Insanity so as to escape responsibility must
be kept within narrow confines : Section 2 of the Act is not, by
any means, a particularly well-drafted or even well-conceived section, but it does raise the vital question of whether the law is going to recognize any intermediate point between the narrow concept of legal insanity as a defence and total. responsibility for one's
act. In many parts of the United States the widening of the definition of insanity as a defence has produced the serious problems
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of not being able to draw any legal definitions and being thrown
solely at the mercy of the prejudices of the psychiatrists . England
has chosen the course of retaining a very narrow definition of
insanity which will be a defence (the so-called McNaghten Rules)
and adopting the notion of diminished responsibility as a totally
different concept. Perhaps, before Canada is ready for a change,
we shall have had the opportunity of observing this new approach
in action and learning from the results.
ALAN W. MEWETT *

TITLE TO LOST PROPERTY FOUND BY SERVANTS ON MASTER'S
PREMISES IN COURSE OF EMPLOYMENT-DISTINCTION BETWEEN
PUBLIC AND PRIVATE PLACE-RIGHT OF WRONGDOER OR TRESPASSER TO RECOVER PROPERTY FOUND .-There is no "new law"
in the judgment of Aylen J. in Grafstein v. Holme and Freeman :'
the facts are unremarkable and it is difficult to understand why
this case was brought to trial. Moreover it has been indicated that
an appeal from the decision of the trial judge is contemplated .
In 1949, the plaintiff purchased property' adjoining the premises in which he had operated a drygoods business for a number
of years. He waited until 1951, when the lease expired on the sub
ject property and thereupon made alterations so that the two
properties could be used as one. In 1953, the plaintiff took into
his employment the first defendant, Holme, whose primary duty
was to keep the cellar clean in the subject property. On his first
day at work he discovered a rectangular khaki tin box, about 10
inches long by 8 inches deep . The box was padlocked and was
found in the cellar, covered with rubble and dirt, under a former
partition which had been laid on top of the rubble . Holme took
the box to his employer and asked what he should do with it, and
he was told to place the box on a shelf in the cellar . This he did.
The plaintiff testified that he had noticed the box under a table
in the cellar after he had purchased the subject property and had
assumed it was a tool box belonging to some man who had been
working on the premises .
*Alan W. Mewett, Assistant Professor of Law, University of Saskatchewan.
'[19571 O.W .N . 300. Ontari o Supreme Court. The writer is indebted
to Dr . Gilbert D. Kennedy, Deputy Attorney-General of British Columbia,
for the loan of a copy of the full judgment prior to its publication in the
Ontario Reports.
2 Hereinafter described as the "subject property".
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It appears that the box remained on the shelf until Freeman,
the second defendant, who was employed by the plaintiff in the
autumn of 1954, first noticed the box in the spring of 1955 . He was
then about 17 years of age and was employed as a handyman and
deliverer of parcels . On the morning of December 31st, 1955, to
quote Aylen J., "Freeman's curiosity got the better of him and he
cut the padlock of the box with a hacksaw to find out what was
in it". To the surprise of both youths the box was found to contain banknotes amounting to approximately $38,000. They showed
remarkable restraint in that they replaced the box and contents
on the shelf until closing time. Holme then called his master, the
plaintiff, and asked him if he knew what was in the box. The
plaintiff replied he did not, whereupon Holme said, "Well you're
rich" and took the plaintiff downstairs and showed him the money.
The plaintiff, though astonished, also showed remarkable restraint since "not knowing what to do himself he wisely telephoned
his solicitor" . The solicitor in turn advised calling the police and
they put the money in a safe place and gave the plaintiff a receipt
for $37,910.
The money was paid into court pursuant to interpleader proceedings and the question in the instant case was, of course, who
was entitled to it.
It is inconceivable that the learned judge could have reached
any decision other than he did in awarding the money to the plaintiff when the owner could not be found, and the plaintiff claimed
as owner and occupier of the premises on which the money was
"found".
In the first place the defendants were certainly not "true finders" or "innocent finders" . They were very much in the same
category as the "finder" of the golf balls in Hibbert v. McKiernan 3
which was not referred to by Aylen J. In that case the accused
trespassed on a golf course with the express intention of recovering
"lost" golf balls. Lord Goddard C.J., Humphreys and Pritchard
JJ. held that the trespasser had been properly convicted of larceny
in taking the balls. In the instant case, the defendants certainly
were not trespassing when the box was found, but a trespass was
committed in removing its padlock to ascertain the contents . On
the basis of the equitable maxim of "clean hands" or the commonlaw maxim "ex turpi causa non oritur actio," the defendants' claim
must have seemed doomed from the outset . Aylen J. seems to have
had this in mind when he said
1 [194812 K.B . 142 ; (194811 A11 E.R. 860.
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The defendants had no right to break open the box in the first place,
though, under the circumstances, the plaintiff no doubt is not annoyed
because they did so.

It must not be deduced from this, however, that every trespasser or wrongdoer is ipso facto barred from asserting a claim to
lost property which he finds. This point was fully explored in the
analytical judgment of McRuer C.J.H.C. in Bird v. Fort Frances 4
where, after a full review of available authorities and text-writers
he concludes : s
. . . the authorities with which I have dealt justify the conclusion that
where A enters upon the land of B and takes possession of and removes
chattels to which B asserts no legal rights, and A is wrongfully dispossessed of those chattels, he may bring an action to recover the same .

The corner stone of the claim of the finder of goods is dislodged
if a claim is asserted by the owner of the property on which the
chattel is found. Accordingly, the plaintiff in the Bird case acquired
title to the money found by him whilst playing (and trespassing)
under a pool hall but probably would not have done so had a
claim been formally entered by the owner of the property . The
only decision which seems to obstruct this rationalization is Hannah v. Peel,e where Birkett J. (as he then was) awarded the broach
to the soldier who found it as against the owner of the property
on which it was found. However, the finder in that case was not a
trespasser in any sense, and the learned judge attached great weight
to the fact that the owner had never entered into possession of the
house. In short the Hannah case can be readily distinguished .
Returning to the case under review, Aylen J. stated that
The money was not found in a public place . It was therefore not in
law `lost' . It had evidently been carefully sorted into packages, and
placed in the box by someone, and the box in turn placed in the plaintiff's cellar .

It is respectfully submitted that the first two sentences of this
passage constitute a non sequitur . Some American courts have
attempted to draw a distinction between articles "lost" and "mislaid" which leads to ludicrous situations,' and the suggestion that
a chattel can only bear the title "lost" if it is found in a public
place would, it is submitted, lead to equally absurd conclusions.
Happily, the authorities do not support this test . This bogey of
the "public place" continues to plague the law relating to the
finding of property in spite of a plethora of criticism by commen6Ibid., p. 799 .
4 [194912 D .L.R . 791 ; [1949] O.L .R. 292 .
6 [19451 K .B. 509 ; [1945] 2 All E .R . 288 .
7 See Brown, Personal Property (2nd edit ., 1955), at pp . 28-29.
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tators . It stems, of course, from the unfortunate rationalization
of Lord Russell in South Staffordshire Water Company v. Sharman"
of the decision in Bridges v. Hawkesworth, 9 and its falsity is pointed
out by Birkett J. in Hannah v. Peel. 10 Was the chimney where the
chimney sweep boy found the ring a "public place"? Indeed was
the ring "lost" or was it deliberately placed there by some person
unknown? Eccentrics abound who prefer to act as their own
bankers and who use the most peculiar places as their "safety
deposit boxes" . When these hoarders disappear, leaving no evidence to connect themselves with the store of wealth, is not such
property "lost" and awaiting to be "found"? The bank notes in
Bird v. Fort Frances" seem to have been placed deliberately in the
tin can on a sill beneath the poolhall, and the location of the tin
can was certainly not a "public place" . However Aylen J. seems
to have considered that the absence of the "public" character of
the locus in quo becomes significant if the owner of that locus
makes a claim. It is submitted, however, that the true ratio of the
case is in the following passage of his judgment :
In all the cases I have been referred to money found on premises
privately occupied has been held to be the property of the occupier
subject to the rights of the true owner, and in my opinion the claim
of the occupier of the property is greatly strengthened when the find
is made by one of his own servants .

The master-servant relationship between the parties constituted the second strike against the defendant's claim . The decision of the British Columbia Court of Appeal in Heddle v. Bank
of Hamilton," referred to in the judgment, and South Staffordshire
Water Company v. Sharman," establish beyond any doubt that a
servant who finds an article in the course of his employment, finds
as the agent of his master who is deemed to be the finder. Difficulties may well arise in determining whether the servant was acting
in the course of his employment, and the application of the rule
could not, in all conscience, be justified in an equitable sense,
where the servant finds lost property otherwise than on the premises
of his master.
Lord Goddard C.J . in Hibbert v. McKiernan" noted that the
classic cases on "finders", "have long been the delight of professors
and text writers, whose task it often is to attempt to reconcile the
irreconciliable" . Whilst the Canadian law professor will not be
$ [1896] 2 Q.B . 44, at p . 47 .
1(1852), 21 L .J.Q .B . 75.
11 Ante, footnote 4.
10 [1945] K .B . 509, at pp. 515-516 .
12(1912), 5 D.L .R. 11 ; 2 W .W.R . 560 .
14 Ante, footnote
13 Ante, footnote 8, at p . 149.
3.
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presented with that problem so far as the Grafstein case is concerned, the decision undoubtedly will be paired off with Bird v.
Fort Frances" as Canadian examples of the pros and cons of the
adage that, "finding is (is not) keeping" .
ERIC C . E . TODD *

REAL PROPERTY-JOINT TENANCY-MURDER OF ONE TENANT
BY ANOTHER -SHARE OF THE SURVIVOR .-A point of interest to
conveyancers has been raised recently by the Supreme Court of
British Columbia in the case of Re Pupkotivski .l The facts were
these : H and Wjointly held a registered right to purchase realty .
H murdered W and then sought to register (a) the transmission
to him, as surviving joint tenant, of the right to purchase and, (b)
the assignment of his right to a third party. The Registrar of Titles
refused to effect the registrations because he had been advised by
the Deputy Attorney-General that a charge of murder had been
laid against H and that, if H was convicted, "he could not obtain or enforce any right resulting to him from his own crime nor
could his personal representative . . . enforce any such rights" .'
Before H was tried and, subsequently, declared mentally ill, his
petition came on for hearing in the Supreme Court. Macfarlane J.
upheld the Registrar on the ground "that the documents and evidence produced to the Registrar have failed to establish a good
safeholding and marketable title because of the palpable blot
upon the face of the title which no examiner of titles could safely
pass in the discharge of his duty".' The finding was based on section 164 of the Land Registry Act which gives the Registrar a
discretion to refuse applications for registration when he is not
"satisfied that a good safeholding and marketable title . . . has
been established" .4
The judgment is unexceptionable, yet it provokes this question : If A and B hold land jointly, and B murders A, what effect
has the murder on the joint tenancy? There are no Canadian de
cisions on the point.' In the instant case Macfarlane J. indicated
Ante, footnote 4.
*Eric C. E. Todd, Assistant Professor of Law, University of British
Columbia, Vancouver.
1 (1957), 6 D.L .R. (2d) 427.
2 Ibid., at p. 428.
3 Ibid., at p. 431 .
' R.S.B .C ., 1948, c. 171 .
5 Nor has the writer been able to find any relevant English decisions.
Many helpful American cases are collected in Scott, The Law of Trusts,
vol. 3, (1939), pp . 2401-2404, and Supplement (1954), p . 181, and in Wade,
Acquisition of Property by Wilfully Killing Another -a Statutory Solution
(1936), 49 Harv . L.R . 715.
36
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that the right of survivorship would not vest the full interest in B.s
But he was "not called on in this case . . . to decide whether such
an act [murder] effects a severance'? .7
The purpose of this comment is to suggest that there may be
a more desirable way of dealing with the situation than by severance. Four other possibilities appear to be available. First, it is
possible to apply the normal rule so that the full interest accrues
to the survivor . This solution probably can be rejected at once. It
offends common sense because it implies that the fact of murder
has no effect whatever on the joint tenancy. It is untenable in law
because it violates the rule that a man cannot benefit directly from
his own wrongdoing .8 The benefit is the increased estate that would
accrue to the murderer on the commission of his crime. Further,
it is repugnant to the rule referred to by Macfarlane J., namely,
that one joint tenant cannot defeat his co-tenant's right of survivorship by illegal or, indeed, unnatural, means.' These objections still stand even though one argues that before the crime the
murderer was seised per my et per tout and therefore took the right
of survivorship under the instrument creating the estate and not
by virtue of his co-tenant's death.
The second possibility is to regard the situation as an exception.
The jus accrescendi is held inoperative and, because of his crime,
the survivor takes nothing at all. This approach also is unacceptable . Not only does it deprive the survivor of the victim's interest
-a result that by itself is reasonable-but it totally deprives
him of the undivided moiety of the whole that he took under the
original document . To this extent it is, as the converse in result
s "Now it is quite true that one of the incidents of a joint tenancy is
the jus accrescendi which the survivor enjoys upon the death of the other
but I think it is entirely contrary to the inherent conception of a joint
tenancy that one joint tenant can defeat the right of the other or bring
into being the jus accrescendi by his own act." At p . 430.
7 Ibid., at p . 430 .
$ See, for example, Cleaver v. Mutual Reserve Fund Life Association,
[1892] 1 Q .B . 147, at p . 156, where Fry L .J. stated that "no system ofjurisprudence can with reason include amongst the rights which it enforces
rights directly resulting to the person asserting them from the crime of
that person. If no action can arise from fraud, it seems impossible to
suppose that it can arise from felony or misdemeanour" . The rule is based
on public policy : In re Sigsworth, [1935] 1 Ch . 89 ; Deckert v. The Prudential Insurance Co ., [1943] O .R. 448 . It is discussed in a note in (1914);
30 L .Q .R. 211 . For its application to wills, intestacy and insurance cases
in Canada see Lundy v. Lundy (1895), 24 S .C .R . 650 ; O'Hearn v. Yorkshire Insurance Co ., (1921), 51 O .L .R. 130 ; Re Medaini, [1927] 4 D .L.R .
1137 (B .C.S .C .) ; Re Johnson, [1950] 2 D .L .R. 69 (Man . K.B .) .
s See Blackstone, 2 Commentaries (ed . o£ 1830), pp . 181-184 ; Coke's
Littleton, sec. 280 ; Freeman, Cotenancy and Partition (San Francisco ;
1874), ss . 11, 12, 13 .
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of possibility (1), unduly severe . It produces a forfeiture ; but
forfeitures for felonies have been abolished.10
Thirdly, the normal rule can be applied so that the full interest
vests in the survivor ; and, on analogy with the usual lapse provisions in the Wills Acts, the victim can then be deemed to have
died immediately after the wrongdoer and to have taken the full
interest by right of survivorship . This solution is tempting . It was
used by the Supreme Court of Wisconsin in Re King's Estate ."
Here H murdered W and committed suicide immediately thereafter. The majority opinion held that : "Since [H] could not deprive [W] of her right to hold as joint tenant by his illegal act, the
right must be considered to remain in existence and to become
operative when [H] died ".12 But there are drawbacks to this approach . First, it is based on an obvious and, on balance, undesirable fiction, namely, that the deceased can be "resurrected" when
the murderer dies . Secondly, the time for administering the relevant
part of the victim's estate depends upon the murderer's life-span.
If the murderer is sentenced to life imprisonment, or if he is committed to an institution for the insane, the jus accrescendi is inoperative until he dies . Death may not occur for many years, in
which case inconvenience and, perhaps, hardship may result to
the victim's heirs or devisees . Moreover, after the crime, but before his death, the murderer is free to sever the tenancy by conventional means, for example, by conveying. In this case he retains an estate of inheritance in an undivided one-half of the property. The remaining one-half devolves either to the deceased's
personal representative (as in Ontario) or directly to his heirs or
devisees (as in Nova Scotia). The property now is held in common,
and the jus accrescendi does not attach . Yet a principal purpose of
invoking this approach is to use the right of survivorship to shift
the whole interest to the victim's estate . Clearly this becomes impossible once the survivor severs . Finally, possibility (3) conflicts
with the "no-benefit" rule. The wrongdoer takes what amounts
to a life interest in the whole of the property. Before the crime he
would have had to share the rents and profits with his co-tenant,
and he would have been liable to an action for account." After

10 The Criminal
Code, 2-3 Eliz . II, 1953-54, c . 51, s . 5(1)(b) ; see too
the old code, R .S .C . 1927, c . 36, s. 1033 and Young v . Carter (1907), 19
C .C .C . 489 .
11 (1952), 261 Wis . 266 ; 52 N .W . 2d 885 .
12 (1952), 52 N.W . 2d 885, at p . 889 .
"See Henderson v. Eason (1851), 17 Q .B . 701, followed in Gingles v .
1Llagill, [1926] N.I. Law Rep. 234, and in Spelinan v. Spelman, [1944] 2
D,L.R . 74 (B .C . C.A .) ; see too the Judicature Act, R.S .O . 1950, c . 190,
s . 131 ; Spatofora v . Spatofora, [1956] O .W.N . 628 .
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the crime he neither shares with, nor accounts to, anyone but himself. This is. a benefit acquired as the result of his illegal act. In
short, possibility (3) covers the murder-suicide situation neatly ;
but, when applied to other situations, it leads to difficulties and
inconveniences, and it does not necessarily realize its purpose.
Another possibility is to apply the normal rule so that the full
interest accrues to the survivor who then holds as constructive
trustee for the victim's heirs or devisees . As will be suggested presently, this is probably the most reasonable solution. It effects substantial harmony between law and public policy by allowing the
jus accrescendi to take its normal course, while at the same time
preventing the survivor from acquiring an unconscionable benefit.
Professor Scott explains that the survivor "is not compelled to
convey the property because he is a constructive trustee; it is because he can be compelled to convey it that he is a constructive
trustee" .14 Still, there are problems here . For example, how much
of the property is to be held in trust? Professor Scott, reviewing a
number of conflicting American cases, suggests that the survivor
"should be chargeable as constructive trustee of the whole of the
property, subject to a beneficial interest in himself, for life of
one-half of the property".15 This view is preferred because "since
he did not insist upon partition while both were living . . . it is
therefore fair enough to give to the estate of his victim what his
victim would have received if he had been the one to survive .""
Such a view has the merit of making unnecessary speculation on
which tenant would have outlived the other, in the absence of
murder, or whether or not a severance would have occurred . But
is it fair? The survivor's only beneficial interest is a life estate in
one-half of the property, the entire remainder in fee being held in
trust for the deceased's heirs or devisees. (Incidentally, the final
outcome of this approach may, as far as the deceased's estate goes,
be identical to that reached under possibility (3), but it is otherwise as far as the survivor's use and enjoyment is concerned.)
Granted, there is no forfeiture ; nevertheless, the survivor is deprived of any possibility of acquiring a freehold of inheritance
even in one-half of the property.
Finally, there is severance. This converts the joint tenancy into
a tenancy in common and invests each tenant with an estate of
inheritance in an undivided moiety of the whole. It is difficult to
formulate any general rule on severance because neither English
14 Scott, op. cit., ante, footnote 5, p. 2315.
15 Ibid., p. 2401.
16 Ibid., p. 2402.
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nor Canadian courts have been consistent on the subject." Severance has been held to occur when one tenant conveys, or agrees to
convey, or mortgages, to a third party;" when mutual wills are
drawn ;" when a writ of fieri facias,2° or an assignment in bankruptcy,21 is executed . It has been held not to occur when one joint
tenant of leasehold premises agrees to purchase the reversion 22 or
when one tenant conveys a life-estate," or leases, 24 to the other.
Sometimes the courts emphasize the need for an express agreement
to sever, or of a course of conduct and dealings of all the parties
from which an agreement may be inferred, or of an act the effect
of which is to preclude a tenant from claiming by survivorship
any interest in the subject matter of the joint tenancy ."' In any
event, there appears to be no settled rule excluding an act like
murder, that completely disrupts the tenancy, from working a
severance, Indeed, three dissenting justices in Re King's Estate
took the view that the murder of one joint tenant by another
ought to effect a severance."' In their view the administrative advantage of declaring a severance outweighs all disadvantages : the
victim's estate takes half, the survivor takes half, and that is the
end of it .
It is questionable, however, whether murder ought to be added
to the list of recognized acts that may produce a severance. It is
also questionable whether severance disposes of the problem equit
ably because the wrongdoer gains an advantage that he previously
did not enjoy. He acquires a fee in half the parcel in place of the
more limited interest that he held before his wrongdoing . Although
he loses the other half as well as the right of survivorship, he still
is benefitting directly from his own felonious act. It is true that the
severance approach is convenient, yet it is weighted in favour of
17
See the excellent article by Swenson and Degnan, Severance of
Joint Tenancies (1954), 38 Minn . L.Rev. 466 .
11
Blackstone, op . cit ., ante, footnote 9, pp. 180-181 ; Freeman, op . cit.,
ante, footnote 9, ss . 29-34 .
is In re Heys, [1914] P . 192 following In re Wilford's Estate (1879), 11
Ch . D . 267 .
"Power v . Grace, [1932] O.R . 357 .
21 Re White (1928), 33 O .W .N . 255 .
22
Leek & Moorlands Building Society v . Clark and others, [1952] 2 All .
E.R . 492, noted in (1952), 19 The Solicitor 219 .
23 Power v . Grace, [19321 O
.R. 357, at p . 360 .
24 Napier v . Williams, [1911] 1 Ch . 361 .
25 Williams v . Hensman (1861), 1 J . & H. 546,
70 E .R. 862, followed by
the Supreme Court of B.C . in Flannigan v . Wotherspoon (1952), 7 W .W .R .
660 ; [19531 1 D .L.R . 768 ; Re Wilkes, [1891] 3 Ch. 59 .
26 A similar view was adopted by the Supreme Court of
Illinois in
Bradley v. Fox (1955), 7 III . 2d 106 ; 129 N .E. 2d 699 ; noted in (1956),
N .Y.U.L. Rev. 963 .
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the survivor . On the other hand, the constructive trust approach
is weighted in favour of the victim. If one must choose between the
two it is suggested that the constructive trust approach, for the
reasons indicated above, is the one to be preferred. On this approach all doubts are resolved against the murderer, which seems
fair enough, the law and public policy are reconciled more satisfactorily than otherwise might be possible.27
IZ. ST . J . MACDONALD*

PETROLEUM AND NATURAL GAS LEASE-DAMAGES FOR BREACH
OF DRILLING COMMITMENT.-The owner of petroleum and natural

gas rights is surely one of the most exotic specimens ever to have
become enmeshed in the complexities of property law. Until
actually established by a discovery well, even the very existence of
the subject matter of his ownership can only be described in varying degrees of certainty, ranging from highly probable to wellnigh impossible . The degree of probability accorded the existence
of petroleum substances beneath a given portion of land will reflect the amount of information available and the encouragement,
or lack of it, presented by such data. It might be thought that once
an owner had proved that petroleum substances did occur beneath
his land, his worries would be over and he would be free to enjoy
the fruits of his ownership, according to the conventional laws of
property . Nothing could be further from the truth. The fact that
oil or gas may be located beneath his land, by itself is no more
than an interesting geological phenomenon ; to be of any practical
value to the owner, these substances must be brought to the surface and reduced into his possession . To cap it all, these unruly
minerals may migrate from underneath the original owner's land
and may be reduced into the possession of a third party. There is
only . one way in which an owner of petroleum and natural gas
rights can adequately establish and protect his position and that
is by the timely drilling of a well on his property .
Accordingly, the most significant clauses in a petroleum and
natural gas lease are those which spell out the drilling obligations
of the lessee. The ordinary petroleum and natural gas lease con21 But Wade, op . cit., ante, footnote 5, at p . 721, suggests that "the problem will never be completely solved except by statute" .
*R . St . J. Macdonald, LL.B . (Dal .), LL.M . (Loud .), Lecturer in Law,
Osgoode Hall Law School, Toronto.
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tams two types of drilling obligations. The major drilling obligation is the one which compels the lessee to commence the drilling
of a well on the leased lands within a certain specified time, usually
one year from the date of the lease. There are two variations of
this type of clause, one to the effect that, ifthe lessee does not commence the drilling of a well within the specified time, he shall
forfeit all his interest in the lease and the other which confers an
additional option for a limited number of years. This second type
requires the lessee to drill a well within the specified time or pay
a sum of money which payment will defer the drilling obligation
for a like period . The lessee can continue to defer the drilling obligations by similar payments until the expiration of the primary
term of the lease, usually ten years . The lessee cannot postpone his
drilling obligation beyond the primary term, and, if he has not
commenced the drilling of a well at that time, the lease will be
forfeited.
The primary drilling obligation ensures that the lessor is not
entirely at the mercy of the lessee as to when the productive capacity of his rights will be explored and his enjoyment of the property, if it exists, may commence . In those cases where the clause
permits the lessee to defer the drilling obligation by periodic payments (the most common type of clause in use in Canada today)
the lessor at least obtains some monetary compensation for the
delay and there is a limit on the length of time during which the
delay may continue.
Unlike the solid minerals, petroleum and natural gas may
change position within the confines of a reservoir. The fact that
petroleum and natural gas are fugacious means that the quantity
of these minerals actually in place under a given area of land may
vary from time to time. If the reservoir pressure is static there will
be no migration of petroleum and natural gas within the reservoir.
Any change in reservoir pressure, however, could cause movement of these substances to a greater or lesser extent depending
upon the degree ofthe pressure change and the porosity and permeability of the reservoir structure. One of the surest ways of changing
reservoir pressure is to drill a well and bring petroleum and natural gas to the surface. This creates a low point at the bottom of
the well bore and the petroleum and natural gas in the reservoir
will move toward the point of low pressure. It is apparent then
that if production is being taken from a well drilled on land owned
by A, petroleum and natural gas originally underlying land owned by B could move to a position underneath A's land and even-

1957]

Case and Comment

973

tually be brought into the possession of A, thereby diminishing
the quantity of B's petroleum and natural gas .
The only way in which B can protect his rights is to drill. a well
on his own land and produce the petroleum and natural gas underlying it before it has been produced through the well on A's
land. The need to protect against drainage has given rise to a
second type of drilling commitment now found in the ordinary
petroleum and natural gas lease. This type of drilling obligation
is generally referred to in the industry as an "offset obligation" .
A typical example of a clause creating an offset obligation is as
follows
In the event of commercial production being obtained from any well
drilled on any spacing unit laterally adjoining the said lands and not
owned by the lessor, then unless a well has been or is being drilled on
the spacing units of the said lands laterally adjoining the said spacing
unit on which production is being so obtained and to the horizon in
the formation from which production is being so obtained, the lessee
shall, within six (6) months from the date of said well being placed on
production, commence or cause to be commenced within the six (6)
month period aforesaid operations for the drilling of an offset well
on the spacing unit of the said lands laterally adjoining the said spacing
unit on which production is being so obtained, and thereafter drill
the same to the horizon in the formation from which production is
being obtained from the said adjoining spacing unit; PROVIDED, that
if such well drilled on lands laterally adjoining the said lands is productive primarily or only of natural gas, the lessee shall not be obligated either to drill an offset well unit unless and until an adequate
and commercially profitable market for natural gas which might be
produced from the offset well can be previously arranged and provided .
The above clause has resulted from the cumulative experience
of the industry in Western Canada and is designed to protect the
interests of the mineral lessor and at the same time to avoid plac
ing the lessee in an uneconomic position with regard to the drilling
of a well. The clause does not impose an absolute drilling obligation but is conditional upon the fulfillment of certain pre-requisites,
namely :
(a) The well which creates the obligation must have encountered "commercial production", which is defined as sufficient
production of petroleum substances during a thirty day
test to economically justify the drilling of a well in the
vicinity.
(b) The creating well must have been located on a spacing
unit laterally adjoining the leased lands . This condition is
based on the theory that no significant drainage will occur
over greater distances .
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The creating well must be on land not owned by the lessor.
There would be no actual monetary loss to the lessor if
the creating well were situated on his lands as all the petroleum substances drained from the leased lands would
be recovered to his possession through the creating well.
In the event the creating well is a gas well a further problem
arises . Unlike oil which under the provincial prorating legislation
is always assured of a market, gas may not be readily marketable .
In those cases where gas is discovered but there is no presently
existing market, the procedure is to cap the well and to await development of a market . Since the discovery well will not be producing there will be no drainage and accordingly no necessity of
drilling an offset well within any given period of time . This situation is covered by the proviso to the effect that the lessee is not
obligated to drill a well offsetting a gas well unless and until an
adequate market for the gas has been secured.
Let us assume that all the above conditions have been satisfied
and an obligation to drill an offset well has arisen . The drilling of
a well is an expensive undertaking ranging from $50,000.00 to
better than $750,000.00 depending on a number of factors such as
the depth, location and terrain. Accordingly, it may well be that
although an offset obligation has accrued, the lessee may not wish
to embark on the drilling of the offset well. There are numerous
facts which would lead the lessee to the conclusion that it was not
worth his while to drill the offset well ; he might not have the necessaryfinances ; the creating well could have encountered petroleum
substance in quantities which technically could be classed as commercial but in reality would not economically justify the drilling
of an additional well, or the production characteristics of the
creating well could have deteriorated after the thirty day production test, for instance the water table might have flooded out
the petroleum substances. In any event, let us assume that the
lessee decides that he will not fulfill the offset drilling obligation.
In this case there can be no question but that the lessee is in breach
of a term of the lease and the only remaining problem is that of
determining the significance of such breach . This problem has
been before the Canadian courts on three occasions in recent years
and, while a uniform theory has been evolved, the application of
the theory is far from uniform.
The first and controlling case is a decision of the Supreme
Court of Canada, Cotter v. General Petroleums Ltd.'. The plain(C)

1 [19511

S .C .R . 154.
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tiff was the holder of a petroleum and natural gas lease, dated
February 6th, 1948, covering 160 acres. The lease contained a covenant that the lessee would drill a well to a specified depth on the
leased lands within six months from the date of the lease with the
proviso that this period could be extended by a further six months
on the payment of $1,000 .00 to the lessor . The plaintiff was now
in the position of having a lease which, within a year at the most,
would require considerable expenditures to keep in force. In this
situation, he used a device which is very common in the oil and
gas industry and "farmed out" a portion of his interest under the
lease to the defendant company. The "farmout" was accomplished
under a strange document dated April 21st, 1948, which in its opening paragraphs purported to confer upon the defendant an option
to earn a sub-lease of eighty acres and was to be exercised by the
defendant commencing the drilling of a well on or before the first
day of August 1948 . In a later paragraph however, the defendant
covenanted to exercise the option within the time and in the manner specified in the agreement. The question of whether this unlikely agreement was an option or a definite commitment to drill
caused the courts considerable difficulty and, in fact, led the
Alberta Court of Appeal 2 to dismiss the plaintiff's action on the
ground that the covenant by the defendant to exercise the option
nullified the opening paragraphs of the document and was therefore void for repugnancy. In the light of the Supreme Court of
Canada's decision, however, it will be sufficient for our purposes
to treat the agreement as representing a definite commitment on
the part of the defendant to drill a well within the specified time .
Shortly after the execution of the above agreement, two wells
drilled in the vicinity of the leased lands were abandoned as dry
holes. Faced with the prospect of failure, the defendant advised
the plaintiff in June of 1948 that it would not commence the drilling of a well on the lands. The plaintiffthereupon paid the $1,000 .00
required to extend the lease for the further period of six months .
There can be no doubt that the defendant was in breach of its
covenant and, apart from the issue of repugnancy which found
favour with the Alberta Court of Appeal, the entire case turned
on the measurement of damages.
The trial judge awarded damages computed on the basis of
the cost of drilling the well which was admitted to be $53,500.00
plus the $1,000 .00 paid out by the plaintiff for the extension of
time. The $53,500.00 figure unquestionably represents the cost to
2 [19491, 2 W.W.R . 156.
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the defendant of performing its obligations, but in the light of the
geological information it is very unlikely that the expenditure of
this amount in the drilling of a well would have conferred any advantage on the plaintiff. A dry hole, however costly, is cold comfort indeed .
On appeal before the Supreme Court, the idea that the measure
of damages could be determined on the basis of the estimated cost
to the defaulting party of performing its obligations was rejected
in favour of the more realistic basis of actual loss suffered by the
non-defaulting party. Translated into terms of the case at bar, the
proper measure of damage would be the difference between the
consideration which the plaintiff gave to the defendant for the
drilling commitment and the consideration which the plaintiff
might have to grant to a third party for the same commitment .
Unfortunately for the plaintiff, he had not made any firm arrangement with a third party and the court refused to speculate as to
whether any deal which he might be able to conclude would be
more disadvantageous to him than the one which had been breached by the defendant. Since it had no yardstick for measurement,
the court refused to grant the plaintiff speculative damages and
confined the award to the $1,000.00 he had paid for the extension.
At no point however did the court indicate any reluctance to
award proper and substantial damages if such damages could be
firmly established.
The same trial judge who originally heard the Cotter case was
once again confronted with the problem in Prudential Trust Co.
Ltd. and Wagner v. Wagner Oils Limited'. In the latter case, how
ever, he had the guidance of the Supreme Court decision, an aid
which was applied with vigour if not with discrimination . Here
again a lessee had elected not to fulfill a drilling commitment as
nearby drilling had established the poor gas and oil bearing potentialities of the area. The trial judge held that the Cotter case
prohibited him from fixing substantial damages and limited the
award of damages to a purely nominal amount. This limitation is
an unjustifiable extension of the Cotter rationale which went no
further than stating that damages should be confined to the proved
and established loss of the plaintiff. In a proper case, there can be
no doubt that the Cotter decision would permit the recovery of
very substantial damages, and nowhere does it contain any implication that damages should be treated as purely nominal.
The drilling commitment in Albrecht v. Imperial Oil Limited'
3 (1954),

11 W .W .R . 371 .

1 0957), 21 W .W.R . 560.
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arose from the operation of the offset obligation clause . A well
drilled on land laterally adjoining Albrecht's land encountered
commercial production of gas and this production was maintained
throughout the thirty day production test. In addition, the evidence
established the existence of a ready market for gas purchased in
the area . Consequently, all the conditions of the offset clause were
satisfied and the defendant was required by the terms of the lease
to commence the drilling of a well on Albrecht's land prior to the
expiration of six months from the date the offsetting well encountered production. Long before the expiration of this period, however, the water table entered the first well and led to its abandonment. The performance of the first well discouraged the defendant
from further drilling and it was in breach of its drilling commitment.
The main function of the offset drilling obligation is to protect
the lessor against drainage of petroleum substances through the
adjacent producing well. In this respect it differs from the primary
drilling obligation which merely ensures that the lessee cannot
indefinitely delay the necessary work to discover and produce
whatever petroleum substances may underly the lessor's land .
Insofar as damages are concerned, â breach of an offset drilling
obligation involves an additional factor in that the lessor has
presumably suffered drainage . In the Albrecht case this feature
was recognized by the court which, however, accepted evidence
that the drainage suffered by. Albrecht during the time the offset
well was in production amounted to the trifling sum of $11 .50.
Damage for loss through drainage is a problem peculiar to
the offset well situation . There remains the issue of general damages which is common to both types of drilling clauses. The court
in the Albrecht case followed the rationale of the Supreme Court
in the Cotter case and drew the proper conclusion that there was
nothing in the latter decision prohibiting the award of substantial
damages if such were justified by the evidence . When it came to
consider the effect of the evidence, however, the court rang in a
new concept which might well be described as the "poker game
theory". Everyone knows that the exploration side of the oil and
gas industry can be highly speculative and the value of particular
acreage can fluctuate violently over short periods of time. The
plaintiff introduced evidence that, prior to the defendant's decision not to drill, a number of attractive offers had been received
from outsiders for both a lease on the land and the royalty interest
retained by the plaintiff. The learned trial judge concluded that
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the failure of the defendant to fulfill its obligation to drill the offsetting well on the plaintiff's land had deprived the plaintiff of an
opportunity to sell his interest at an attractive price.
This conclusion is open to serious question, both on the facts
of the particular case and the scope to be given the offset drilling
obligation . As a practical matter, it was not the failure of the defendant to drill the offset well which abated the interest of possible
purchasers, but the production characteristics of the first well .
The first well had started to make water prior to the expiration of
the period during which the defendant would have been required
to commence the drilling of the offsetting well . It may be that the
decision of the defendant not to proceed with drilling would confirm the poor potentialities of Albrecht's land but the evidence on
which this decision was made, namely, the performance of the
first well, was available to prospective purchasers and one can
well assume that its significance would not be lost upon them .
The plaintiff did not accept any of the offers which he had received and this can only mean that he elected to retain his entire
interest and run the risk that gas in commercial quantities would
be discovered beneath his land . This is purely a matter of individual
business judgment and one over which the defendant had no control . The action of the trial judge in awarding damages for the
loss of an opportunity to sell would seem to impose upon a petroleum and natural gas lessee some obligation with respect to the
business judgment of his lessor . This goes far beyond the intended
scope of the offset drilling obligation which is designed only to
protect the lessor against continued drainage and not against
erroneous business judgment.
The Cotter case made it clear that a mineral lessor, like every
other plaintiff, must prove actual loss before he will be awarded
damages. It is true that the complexities and uncertainties of the
oil and gas business may in some cases make it more difficult for
a mineral lessor to establish his loss than would be the case of, say,
a plaintiff in a motor vehicle action . Judicial sympathy for the
plaintiff's difficulties, however, should not lead the court into a
perversion of the function of the offset drilling clause from its
legitimate role of protection against drainage into a blanket
coverage against business errors committed by an improvident
lessor .
J. B. BALLEM *
*J . B. Ballem, M.A ., LL .B . (Dal .), LL .M. (Harv .), now associated
with Westcoast Transmission Company Limited, Calgary .
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COMMERCIAL MATTERS IN QUEBEC-CONTRACT OF AFFREIGHTMENT-WHETHER ALWAYS COMMERCIAL-PRESCRIPTION-ORAL
TESTIMONY. -Traders and merchants have always wished that the

customs and rifles arising from their own practices be enforced in
a summary manner by judges or officials who were familiar with
them. Thus the early consular or commercial courts .
In England, the law merchant has long ago been absorbed in
the common law ; 1 maritime and commercial cases are heard by
the ordinary judges, who may have special knowledge if the case
is brought in the Admiralty Division or by way of the commercial
list of the Queen's Bench Division in London.
In France, commercial law, including maritime law, is codified
separately in the Code de Commerce and at first instance commercial cases are still heard in a special court composed of elected mer
chants . The tribunal de commerce is the only ancient jurisdiction to
have survived the Revolution.' In the Code de Commerce there are
many special rules for various matters like bills of exchange, affreightment, bankruptcy, etc., but there are no rules of substantive
law applicable to commercial matters generally as such.
In Quebec, we have an odd situation in that there are in the
Civil Code special provisions applicable to commercial matters
generally. This resulted from the fact that the English merchants,
whose influence after the Cession was very powerful, insisted upon
certain features of English law being applied to their transactions
notwithstanding the Quebec Act. Thus the English law of evidence
and of limitation of actions' was made applicable to "commercial
matters" and to contracts of a "commercial nature" and these enactments were incorporated in the Civil Code. 4 Verbal evidence may
be given of facts concerning commercial matters 5 under, however,
the restrictions that correspond to the Statute of Frauds .' An action upon a claim of a commercial nature is prescribed by five
years.?
Therefore in Quebec the problem arises of characterizing the
subject matter of the litigation, not for the purpose, as in France,

Holdsworth, History of English Law (3rd ed ., 1922) Vol . 1, p. 530.
2 No special commercial court was ever established in Canada under
the French regime. See Perrault, Trait6 de Droit Commercial (1937) Vol.
1, p . 106, no . 101 . However, a body of French commercial law was in
force in Canada at the Cession . Ibid., at p . 125, no . 120.
3 25 Geo . III, c . 2, s . 10, (1785) ; 10 & 11 Viet., c. 11, (1847) .
' Third Report of the Commissioners appointed to codify the Laws of
Lower Canada in civil matters (1862), p . 411 .
s Article 1233 (1) C .C.
s Article 1235 C.C .
7 Article 2260(4) C.C. The codifiers reduced the prescriptive period from
six to five years . In France, there is no such general prescriptive period
applicable to commercial matters .
I
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of determining before what tribunal, civil or commercial, the case is
to be brought, but of ascertaining the rule to be applied to the
matter before the court : Whether verbal evidence is admissible ;
whether the claim is subject to the shorter prescription . The question can also be whether a putting in default is necessary' or
whether the obligation is to be presumed to be joint and several.'
The necessity of so characterizing the issue for these important
purposes" has caused the development in Quebec" of the concept
of the contrat ou opération mixte. When one of the parties is a
trader and the other is a non-trader, the transaction will be deemed
commercial for the trader and civil for the non-trader, so that oral
evidence may be adduced against the trader but not against the
non-trader, and the trader's claim is prescriptible by five years
while the non-trader's would be subject to the longer periods.
There are important exceptions : one is the sale of moveables
between traders and non-traders which in all cases is held to be a
commercial matter ;12 prescription in respect of a bill of exchange
is always five years ;" marine insurance is always commercial. 14
But what of the other maritime contracts mentioned in Book IV
of the Civil Code-entitled "Commercial Law" ; are contracts for
the sale of ships and contracts of affreightment mixtes for the
purpose of determining the prescriptive period, whether oral evidence is admissible, whether a putting in default was necessary, or
the obligation of a party is joint and several?"
There is scarcity of decided authority on this subject. In a recent
case, 16 a shipper under bills of lading sued the carrier for reimbursement of alleged overcharges of freight. The shipments had been
made in 1946 by the United Nations Relief and Rehabilitation
Administration from Montreal to Shanghai and it was claimed that
o Article 1105 C .C .
$ Article 1069 C . C .
io There are a number of other practical reasons for distinguishing between a civil and a commercial operation in Quebec . See Perrault, op. cit .,
ante, footnote 2, p. 285, no . 276 and seq .
11 Pellerin v. Vincent (1908), 33 S .C . 51 (claim by an innkeeper for
board) ; Boivin v. Paquet (1914), 46 S .C . 461 (claim by a building contractor) ; Bachand v. Duchesne (1919), 56 S .C . 132 (claim by a non-trader
against builders for breach of contract) ; Blais v . Paradis (1932), 54 K .B.
495, confirmed by [1933] S .C.R . 452 (contract for alterations to a grocery
store) ; Baril v . Read Motors Ltd. (1929), 46 K .B . 174 (sale of an automobile to a hay dealer) ; Panneton v. Brunet (1924), 36 K .B . 290 (contract for
the painting of a doctor's residence) ; Métivier v. Livinson (1898), 13 S .C.
39 (contract for the repair of a building) ; see contra the opinion of Fournier
T. in Darling v . Brown (1877), 1 S .C.R . 360, at p . 391 .
is Article 2260 (5) C .C .
13 Article 2260 (4) C .C .
u Article 2470 C .C .
15 Perrault, op . cit ., ante, footnote 2, vol . 2, p. 578, no . 1129 .
11 United Nations v. Allied Steamship Lines Limited, [1957] S .C . 372 .
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the rates agreed to be charged were the conference rates applicable
to shipments out of New York . Freight had been billed, audited
and paid at higher rates. The action was taken more than five years
after the payment. The jurisprudence is that a claim en répétition
de l'indû relating to a matter that was commercial, is itself commercial."
Mr . Justice Arthur 1. Smith found that the agreement for lower
rates alleged by the plaintiffhad not been proven ; this was sufficient
ground for his dismissal of the action . The defendant tendered test
imony that the rates charged had been orally agreed upon, and
pleaded that the action was prescribed. An objection having been
taken to the oral testimony on the ground that UNRRA was a nontrader, Smith J. dealt with the objection in his judgment and dismissed it . He expressed himself as follows :
Even if it were admitted that UNRRA was a non-commerçant, the contracts of affreightment entered into by it were by their nature commercial and were susceptible of proof by oral testimony.
For the same reason, he held also that, even if a claim had ever
existed, it had been extinguished by prescription prior to the institution of the action.
The only reported decision somewhat relevant to this issue had
held that a similar action for an overcharge of freight on military
baggage was triable by ajury under article 348 of the then Code of
Civil Procedure (now article 421) as being founded on a debt "of a
mercantile nature".1 $
The late Mr . Antonio Perrault, Q.C ., had expressed the view
that a contract of affreightment could be either civil or commercial ." Mr . Justice Smith's opinion does not support the learned
author nor, as Mr . Perrault himself intimated, do the Codifiers .11
LÉON LALANDE *

rr St . Maurice Lumber Co . v. Scott (1908), 32 S .C . 532 ; Elizabeth Shoe
Company Ltd. v. Racine, [1951] S .C. 342.
is Her Majesty's Principal Secretary of State for the War Department v .
Edmonstone, Allan & Co . (1862), 6 L.C .J. 332 ; 13 L.C .R . 79 ; 10 Mathieu

R.J .R .Q . 400.
1H Perrault, op . cit ., ante, footnote 2, vol . 2, p. 591, no . 1139 .
au Seventh Report, p. 215 ; see Perrault, ibid., p . 578, no . 1129 .
*L6on Lalande, Q.C ., of Beauregard, Brisset, Reycraft & Lalande,
Montreal .

