NATION-BUILDING IN THE COMMONWEALTH :
THE MAKING OF NEW CONSTITUTIONS
THOMAS M. FRANCK*
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At a time when criticism of "colonialism" in general and of the
British Empire in particular has become a glut on the world's
propaganda market, it is of some importance for .Canadians to
acquaint themselves with recent developments -in that political
institution which graduates the members of our Commonwealth.
Since, moreover, these momentous developments may appear
obscure to the layman because they are cast in technical, legoconstitutional form, it falls to the lawyer to examine them and to
communicate his findings to the non-professional community.
An examination of recent constitutional evolution within the
Commonwealth and Empire yields very few generalizations. In
so far as a generalization is implied even in the use of the separate
concepts of "Empire" and "Commonwealth", it is likely to mislead, for the emerged and emergent nations of both categories
are related to each other not as two distinct blocks but as the
shades of a constitutional spectrum which blend gradually from
one hue to the next.
A few instances may serve to illustrate. At the extreme, the
anomalous position of the Republic of Ireland points to a peripheral constitutional status which is neither completely within,
nor fully without the Commonwealth relationship . Though still
clearly within the relationship, India and Pakistan, by severing
their legal links with the Crown, 2 have laid claim to a slightly
*Thomas M. Franck, B .A., LL.B., (U.B.C.), LL.M. (Harv .) ; Associate
Professor of International Law, New York University. The article covers
constitutional developments to March 1957.
i See : Ireland Act, 1949, 12, 13 and 14 Geo . 6, c. 41, s. 2(1) ; Diplomatic Immunities (Commonwealth Countries and Republic of Ireland)
Act,z 1952, 15 and 16 Geo. 6 and Eliz. 2, c. 18, s . 1.
The Crown remains Head of the Commonwealth but fulfils no constitutional functions in either republic. Yet both exchange not ambassadors but high commissioners with the monarchies of the Commonwealth
even though the rationale of the high commissioner is the impropriety of
asking the Crown to accredit an ambassador from herself to herself : 5
Halsbury, Laws of England (3rd ed.) § 463 .
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greater measure of constitutional independence than those Commonwealth monarchies which feel some obligation to conduct
themselves so as not to embarrass their Queen in any of her other
monarchial capacities .' Among the Commonwealth monarchies,
moreover, there is considerable variation in the extent to which
use is made of the Crown and of certain imperial institutions.4
It will further appear from the more detailed discussion later
that Ghana, the Malayan Federation and the West Indies will
each enter the Commonwealth with somewhat different constitu
tional relations to the United Kingdom . Indeed, Malaya (for reasons of security), the West Indies (for economic reasons) and
Canada5 (for protection of civil rights) have each chosen, or will
probably choose, a measure of constitutional interdependence
with the United Kingdom which other members of the Commonwealth have not wanted or needed.
If the constitutional structure of self-government within the
Commonwealth is multilithic, it is no less so within the Empire .
For two decades the government of Southern Rhodesia was rep
resented at Commonwealth conferences, beginning with the conference at Ottawa in 1932. Since 1924 it has fallen under the jurisdiction of the Commonwealth Relations Office and has enjoyed
virtual self-government . A high commissioner has represented its
government in the United Kingdom.' Yet Southern Rhodesia is
still classified as a colony. Still more surprisingly, the Federation
of Rhodesia and Nyasaland, a loose union of colonial and protectorate territories which exercises quite limited self-government,'
has also been placed under the Commonwealth Relations Office.
Other dependencies have turned to even more unorthodox constitutional forms . One colonial protectorate in 1948 assumed the status
a Australia has recently found it difficult to accredit an envoy to the
Irish Republic because the form of address demanded by the Irish Government would have constituted an embarrassment to the Queen of Australia
in her capacity as Queen of Great Britain and Northern Ireland . Australia
and New Zealand have also indicated no change in their opinion, remanifested in 1939, that the Crown is not divisible for purposes of going
to war .
4 Among these are the imperial honors, the royal sign manual and
signet,
and common diplomatic representation .
e Amendment of the important constitutional safeguards in the British
North America Act. See Statute of Westminster, 1931, 22 and 23 Geo. 5,
c. 4, s. 7(1), (3) . The position was not essentially altered in the area of
provincial or political rights which constitute the bulk of the "civil rights"
protection of the British North America Act, 1867 (30 and 31 Viet., c. 3)
by the subsequent grant of limited rights of amendment to the Canadian
Parliament by the British North America (No. 2) Act, 1949, 12, 13 and
14 Geo.
6, c. 81 .
e 5 Halsbury, Laws of England (3rd ed.) § 591.
7 See infra pp . 421-425.
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of a republic without altering its imperial relationship,$ while Tonga,
another imperial protectorate under the jurisdiction of the Colonial Office, is also a kingdom with its own monarch.' Both the
"republicans" of the Maldives and the "subjects" of Queen Salote
are either subjects or protected persons of the imperial monarch.
The Channel Islands and the Isle of Man are constitutionally even
more extraordinary, for they are not colonies or Commonwealth
nations or a part of the United Kingdom. Together with the United
Kingdom they constitute "the British Islands"," and they are administered by the Home Office .
In addition to these unorthodox colonial territories, the Empire consists of numerous colonies and protectorates which, while
less curious in their development, nevertheless represent the widest
constitutional range, from the nearly self-governing to the primitive society with a governor exercising absolute power at the
pleasure of the Colonial Office and, ultimately, the British Parliament.
It may next be observed that the constitutional spectrum of
the Commonwealth and Empire is far from static . Constant development and change are its most striking characteristic. Yet, here
again, generalizations are certain to mislead. No step-by-step
master-plan for constitutional development can begin to explain
all the varied, frequent constitutional changes, for no such masterplan exists . True, a rough pattern of progress is readily suggested
by events . Most colonies begin their constitutional development
with a Legislative Council appointed by the Governor and a separate, but also appointed, Executive Council. Thereafter, a few of
the seats in the Legislative Council are made elective and a limited
franchise is introduced . Gradually, fewer legislative-council seats
are filled by appointment and the franchise is broadened. Meanwhile, the scope of the legislative power of the Legislative Council
is also broadened. A few elected members of the Legislative Council are introduced into the Executive Council as "unofhcials" and,
as their number grows, the Executive Council is itself introduced
into the Legislative Council. Thereafter, an elective majority is
permitted to control the Legislative Council and, after a time, the
whole of the Legislative Council becomes elective. At the same
time the Executive Council becomes virtually" coincident with
$ The Maldive Islands. See . 5 Halsbury, Laws of England (3rd ed.) §
616 ; Commonwealth Survey No . 113-la(6), p. 10 (Jan . 9th, 1953) .
s Constitution of Tonga, Rev. Laws 1929, App. p . 680.
"Interpretation Act, 1889, 52 and 53 Vict., c . 63, s . 18(1) .
li Some executive functions may still remain under the jurisdiction of
colonial civil servants who are unable to sit in the Legislative Council or
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a cabinet, which will have developed, together with a party system, in the Legislative Council. When the evolution of the parliamentary system is completed by adoption of the etiquette of responsible government, and if the development of a public service
and judiciary has proceeded apace, then the machinery of selfgovernment is ready to operate.
If such a rough pattern seems to emerge from the recent history
of constitutional development in the Empire, it would nevertheless be difficult to find a colony which has not deviated from the
pattern. Again, the particular needs and wants of each colony take
unchallenged precedence over any constitutional catechism.
What the observer of contemporary constitutional development in the Commonwealth and Empire must therefore report is
the existence, not of two communities, but one, with some of its
members clustered about two opposite poles of complete dependence and complete independence in their constitutional relation
to the community, and with the others taking up positions somewhere between, each according to the dictates of its wants and
needs. Moreover, because these wants and needs are constantly
changing, so, too, are the positions taken up by the member communities . (In this positioning process, those emergent nations
posted near the pole of dependence must express their wants and
needs through the governmental institutions of the United Kingdom, which may or may not gauge them correctly . Those posted
further towards the other pole will at first begin to share in the
gauging process through their own developing governmental institutions and, finally, will make the determinations entirely, or
almost entirely, by themselves .)
The only generalization which can be made, therefore, about
contemporary constitutional development in the Commonwealth
and Empire is that lego-constitutional pragmatism, the "need
want" relationship, and not general rules, categorizations or blueprints, forms the key to understanding that development.
It is interesting to note that this metaphysical quality or process of mind which is lego-constitutional pragmatism is also the
only basis for understanding the development of both the common law and the parliamentary system. In implanting it and its
achievements in the Commonwealth and Empire the Imperial government has forged a link of like-mindedness which unifies the
Commonwealth and Empire, not by uniform codes of laws or
with the Cabinet, but who may remain in an Executive Council or Privy
Council together with the cabinet members.
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constitutional institutions, but in a similarity of intellectual method
which can be brought to bear on problems of constitutional (and
other) development.
The attempts of the nations closest to the pole of independence
to apply the techniques of lego-constitutional pragmatism to the
solution of new legal and constitutional problems as they arise
are beyond the scope of this paper. Its concern is with the emergent nations in the middle : that part of the spectrum where the
pragmatid process of gauging and meeting constitutional needs
is the joint responsibility of the institutions of government of both
the United Kingdom and its colonies . It will be readily apparent
that the recent problems facing constitutional progress-of evaluating pragmatically the direction which progress should take and
of devising constitutional solutions to complex problems of competing values-have generally been met by the United Kingdom
and its colonies with commendable courage and imagination.
The Gold Coast (Ghana)

The months before the final granting of independence were a time
of bitter constitutional conflict in the British West African colony
and protectorate of the Gold Coast. Release from the unifying,
if largely imaginary, struggle for independence permitted the
people of the Gold Coast a reappraisal of the deeply divisive influences in West African society : the competing values of the
status-oriented northern tribes and the contract-oriented tradesmen of the detribalized south. The consequence of this reappraisal
was a centrifugal tendency which almost threatened to shatter the
country just at the climax of its long search for national identity.
Early in 1955, the splintered opposition parties in the Legislative Assembly achieved a measure of unity over a constitutional
issue designed to capture the support of the large traditionalist
(tribal) vote. The rallying-cry was "federalism" and the demand,
never formulated in detail, was for the, devolution of power from
the Gold Coast government (which was dominated by detribalized
Africans from the south) to a number of state governments which
could reflect and protect traditional tribal values in those areas
,where they were still entrenched . This political grouping, the
National Liberation Movement, soon received the militant èndorsement of the powerful Asantehene, King of Ashanti and most
influential by far of all the native chiefs .
OnJuly 16th, 1955, the new political movement survived its
first test by soundly defeating in a previously "safe" Ashanti
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riding the government (Convention People's Party) candidate."
This was followed by demands for the immediate enactment of
a federal system, the dissolution of the legislature and new elections, all in an atmosphere of impending (and sometimes apparent)
violence. The government, in refusing to consider the creation of
regional, tribalized states, contended that a country as poor in
resources and trained administrators as the Gold Coast could not
afford the luxury of a multiple-government federal system . Unspoken, but even more fundamental to the disagreement was the
reluctance of the government to accept any constitutional scheme
which would serve to perpetuate tribalism in any region .
Attempts made by the Governor to mediate the dispute over
federalism at a round-table conference were unsuccessful. In April
1955 the government had appointed a C.P.P.-dominated select com
mittee of the legislature, ostensibly to examine the merits of the
federalist case . The N.L.M. had boycotted its hearings ." When the
committee made its report it wholly endorsed the government's
position, found a federal system for the Gold Coast impractical,
but also recommended the establishment of a number of regional
councils to advise the government in regional planning and development.14 On this report the government took its stand.
On September 19th, 1955, in answer to a request by the Gold
Coast government, the Colonial Office dispatched Sir Frederick
Bourne, a former Governor of East Bengal, to investigate and
make recommendations on the establishment of regional councils ."
Within two days the Opposition had informed the Governor that
they would also boycott the Bourne Commission unless its terms
of reference were broadened to include an investigation into the
federalist proposals ." The Governor thereupon proceeded to
urge upon the Nkrumah Government the wisdom of a more
flexible approach ; but when the terms of reference were widened
on September 26th, the Opposition and its affiliates shifted ground
and refused to end their boycott." Consequently, Sir Frederick
Bourne's report, drawn up without benefit of federalist representation, carried not much more weight than the earlier work of the
select committee whose conclusions it closely followed."
The Bourne Report, which was filed on December 17th, 1955,
"recommended the setting up of consultative Regional Assemblies
sz The Colonial Territories, 1955-56, Cmd . No . 9769, p. 9.
iz Ibid.
14 Ibid.
Is Ibid.
is Times of London, Sept . 20th, 1955, p . 8 ; Times, Sept. 27th, 1955, p. 6.
17
Times, Sept . 27th, 1955, p . 6 ; Times, Nov. 30th, p. 9 .
"s Report of the Constitutional Adviser, Accra, 1955 .
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which would enable local opinion to be expressed on matters of
national importance, and local knowledge and experience to be
used in devising and implementing schemes of concern to the
Regions" ." More specifically, the report suggested the creation
of Assemblies in the Eastern Region, Western Region, Ashanti,
Northern Territories and Trans-Volta-Togoland. It advised the
transfer to them of local powers over agriculture, animal health,
education, forestry, communications, medical health, water use
and town and country planning. The assemblies were not, however, to be elective, but were to consist of an ex officio mixture of
members of the Legislative Assembly and local public officials.
Nor were the assemblies to have any powers of taxation. Instead,
they would be obliged to tap the revenues of the local councils
"below" and the legislature "above"."
By the end of 1955, the failure of the Gold Coast government
to reach agreement on a constitutional instrument began to cast
the shadow of postponement over the fast-moving plans for independence .21 "It is still the intention of Her Majesty's Government that the Gold Coast should achieve full self-government at
the earliest practicable date", warned Colonial Secretary LennoxBoyd, "but . . . they must first be satisfied that the form of constitution will be generally acceptable throughout the Gold Coast" . 22
Thus pressed to seek a settlement, Prime Minister Nkrumah
on January lst, 1956, issued invitations to the leaders of all political parties and other political organizations to attend a confer
ence at Achimota to discuss and, where necessary, modify the
recommendations of the Bourne Report .21 However, the Opposition again refused to participate24 and it became increasingly
clear that only a general election could break the constitutional
deadlock .
This conclusion was urged with great eagerness by the N.L.M.
and accepted with deep reluctance by the C.P.P . By all appearances
the political tide was running against the government and its de
feat was not inconceivable. By securing an electoral victory before
independence the Opposition would replace the Nkrumah government's spokesmen at constitution-drafting sessions and could

Cmd. No. 9769, p. 9.
Times, Dec. 24th, 1955, p. 9; Times, Dec. 28th, pp. 4 and 7.
"Independence" here denotes the complete surrender of all reserved
powers by the Colonial Office . Strictly, of course, sovereignty after independence remains vested where it was-in the Crown, which merely
ceases to accept advice from its British ministers in matters affecting the
Gold Coast .
22 547 H.C. Deb. 1183 (1955-56).
21 Times, Jan . 2nd, 1956, p. 8,
11 549 H.C. Deb. 40 (writ .) (1955-56).
1'
21
21
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probably obtain the enactment of a federal scheme . Moreover,
there was a grudging suspicion among Opposition leaders, many
of them implacable foes of "colonialism", that the chances of another fair election and a peaceful change of government might be
greater before independence than after.
Thus, when the Achimota Round Table Conference met under
the chairmanship of Mr . C. W. Tachie-Menson, a senior public
service official, it was already clear that it was not drafting an
impartial review but the government's constitutional platform.
It deliberated from February 17th to March 16, 1956,25 and published its report on March 21st," when it was at once incorporated
by the government into a constitutional white paper, which was
presented to the Legislative Assembly on April 19th.27
As expected, the white paper adopted the proposals of the
Bourne Report, but made certain concessions to the position of
the traditional chiefs . It also dealt with other key constitutional
issues . Its main recommendations may be summarized as follows :28
1. After independence, Governors General to be appointed
by the Queen on the advice of the Gold Coast government (that
is, the monarchic form to be retained).
2. Full responsibility over defence and external affairs to be
transferred to the Gold Coast government . 29
3. Supreme legislative power for the unitary Gold Coast state
to be vested in the Gold Coast legislature, which will have a maximum tenure of five years.
4. The public service to be under the non-political jurisdiction
of the Public Service Commission ."
5. Supreme judicial power to be vested in a unitary judicial
system, including a Gold Coast Court of Appeals, which would
replace the jurisdiction of the West African Court of Appeals."
Facilities of the Gold Coast Court of Appeals to be made available
to the colonies of Gambia and Sierra Leone, which, together with

Times, Mar. 17th, 1956, p. 6 .
Report of the Achimota Conference, Accra, 1956 . See : 551 H .C .
Deb. 147 (writ .) (1955-56) .
2' Constitutional Proposals for Gold Coast
Independence (Accra,
1956) . See : 551 H.C . Deb . 147 (writ.) (1955-56) .
28 For discussion see : Times, April 20th, 1956, p . 8 .
26 In October 1955 the Gold Coast government established its Department of Defence and External Affairs and powers were gradually transferred to it during the following twelve months . The British Foreign Office
at the same time began to provide training in London for recruits to the
Gold Coast Foreign Service . 75 G .C . Leg. Assy. Deb. 52 8 (1956) .
86 Constitutional Proposals,
ibid., para . 28 . See also : 5 G .C . Leg. Assy .
Deb . 209 (Issue 1) (1956-57) .
' 1 The other principal constituent, Nigeria, had by this time also withdrawn (see "Nigeria" post) .
26
26
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Nigeria, had previously also shared the jurisdiction of the West
African court. The right of appeal to the Judicial Committee of
the Privy Council to remain unaltered after independence .
6. Regional Councils to be established as outlined in the
Bourne Report . To the regions named in the Bourne Report, the
white paper added a sixth: a Brong Region for Northern Ashanti.
7. The new constitution to be amendable by the vote of twothirds of the members of the legislature.
8 . A limited safeguard for the rights of chieftaincy to be provided by a provision guaranteeing that no law may be passed in
the legislature affecting the chiefly prerogatives except by a free
vote of all members present and only after the appropriate state
council (tribal governing body) has been given an opportunity to
publish its views and these have been made available to all members of the legislature .
8. After independence, the name of the Gold Coast to be
changed to Ghana, in celebration of the ancient West African
empire of that name .
9. A House of Chiefs to be constituted in each region in which
a Regional Assembly is established and the majority of the state
councils in the region desire it. 32 Its functions, even more than those
of the Regional Assemblies, to be largely advisory and limited to
matters concerning tribal law and custom .
On May 15th, 1956, the Governor announced to the Legislative Assembly his intention, reached after consultations with
Prime Minister Nkrumah, to dissolve the Assembly at the end of
its session and to authorize a general election. 33 The reluctance of
the government and its supporters (who only two years before had
put themselves to what-in Gold Coast politics-is the considerable personal expense of election) had been overcome by a combined threat and promise from the Colonial Secretary which had
left no alternative :"
[Bjecause of the failure to resolve the constitutional dispute we can
only achieve our common aim of the early independence of [the Gold
Coast] within the Commonwealth in one way, and in one way alone ;
that is, to demonstrate to the world that the peoples of the Gold Coast
have had a full and free opportunity to consider their constitution and
to express their views on it in a General Election .
I have told Dr . Nkrumah that if a General Election is held Her
Majesty's Government will be ready to accept a motion calling for

32 Constitutional Proposals, ibid., para. 10 . See also : 5 G
.C . Leg. Assy .
Deb . 22 0 (Issue 1) (1956-57) .
33 552 H .C . Deb . 165 (writ .) (1955-56) .
11 Ibid., cols . 1557-1558 .
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independence within the Commonwealth passed by a reasonable
majority in a newly elected legislature and then to declare a firm date
for the purpose.

The general election35 was held on July 12th and 17th, 1956, in the
remote Northern Territories and on July 17th elsewhere. As in
India, and despite the rapidly rising literacy rate, symbols were
used on ballots to denote political affiliations . An all-party parliamentary delegation from the United Kingdom was invited by Dr.
Nkrumah to observe the operation of the democratic process ."
The Convention People's Party of Prime Minister Nkrumah
was returned to office by a majority which, while slightly below
that of 1954, was nevertheless overwhelming .37 In a legislature of
104 seats, 71 were won by government candidates and one by an
independent supporter. In Ashanti, the rout predicted for the
C.P.P. did not materialize and, though eleven Ashanti seats were
lost to the N.L.M., the government still received almost half the
popular votes cast in this stronghold of tribalism and federalism."
Nowhere else did the anti-government forces substantially improve
their position and in the coastal area" the government carried
all 44 ridings.
The new legislature convened for its first session on July 31st,
1956. On August 3rd, the Prime Minister moved that "this Assembly do authorize the Government of the Gold Coast to request
Her Majesty's Government in the United Kingdom as soon as
practicable this year, to procure the enactment by the United
Kingdom Parliament of an Act to provide for the independence
of the Gold Coast as a sovereign and independent State within the
Commonwealth under the name of Ghana" . 4a
35
35
37

The election was by universal adult suffrage .
553 H .C. Deb . 60 (writ.) (1955-56) .
Results of the 1956 election with 1954 results in parentheses :
AREA

Gold Coast Colony . .
Ashanti . . . . . . . . . . .
Trans volta-Togolana .
Northern Territories .

C .P .P.
. ..
. ..
...
. ..

..
..
..
..

.
.
.
.

N.L .M. (etc .)

OTHER

.
.
.
.

44(41)
8 (19)
8 (8)
il (11)

0(0)
12(l)
0(0)
15 (14)

0(3)
1 (1)
5 (5)
0(l)

Result . . . . . . . . . . . . . . . . . . . . .

71 (79)

27 (15)

600)

The C.P.P. received 43 per cent : 1 G .C . Leg . Assy . Deb. 12 8 (195657)3s
.
3s The coastal area is the "Gold Coast Colony" and technically is distinct from the rest of the Gold Coast, which enjoyed the status of a protectorate. This distinction was of purely historical significance since the
two areas were administered as one legal and political unit .
401 G .C . Leg . Assy. Deb . 12 4 (1956-57) .
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"We are at the very threshhold of our Independence", said
the Prime Minister, "Nothing can now stand between us and our
objective but our own foolishness, our own vacillation, our own
intolerance and our own doubt and mistrust of one another." 41
The resolution was passed the same day without dissent, the Opposition having absented themselves from the chamber. 42 On
August 23rd; it. was forwarded by the Governor to the Colonial
Secretary with the advice that it had received the stipulated "reasonable majority" .
Thereafter events moved quickly to conclusion . On September
15th, the Colonial Secretary replied as follows :"
Since the motion calling for Independence within the Commonwealth has been passed by the newly elected Legislative Assembly by
a majority which must clearly be regarded as reasonable, I now have
the honour to inform you that Her Majesty's Government will at the
first available opportunity introduce into the United Kingdom Parliament a Bill to accord Independence to the Gold Coast and, subject to
Parliamentary approval, Her Majesty's Government intends that full
Independence should come about on 6th March, 1957.

The procedure to be followed in the transfer of sovgreignty was
outlined four days later by Dr. Nkrumah when he announced to
the legislature that the government would submit to debate a new
white paper setting out the final terms of the constitutional instrument agreed to by the Gold Coast government and the Colonial
Office . After its approval by resolution of the Legislative Assembly,
the United Kingdom government would proceed to secure its enactment by the passage of an enabling act which, in turn, would
provide for the publication of a constitutional order in council.
At each stage, in the Gold Coast and in the United Kingdom, there
would be opportunity for debate . 44
In December, after the approval by the Assembly of the white
paper, the Opposition made another plea direct to the .Colonial
Secretary to postpone independence or to make constitutional
provision for greater regional autonomy. On December 10th the
British government rejected this petition and for the first time
allied itself publicly with the Gold Coast government by stating
that it "did not consider partition in the best interests of the Gold
Coast" .45 Mr. Baffour Akoto, the chairman of the N.L.M., thereupon issued a statement that "[w]e do not care whether the British
Ibid., col. 125 .
42 Ibid., cols . 178-180 .
11 Ibid., cols 1039-1040.
11 Ibid., col . 1090.
41 N.Y. Times, Dec. 11th, 1956, p . 6 .
41
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Government accepts our demands or not. We [the tribal states]
are going to secede by force. 1146 .
On December 11th the House of Commons unanimously approved the enabling act,4' and on February 8th the Colonial Secretary presented for approval the new Gold Coast (Constitutional)
Order in Council. By incorporating the terms of the Gold Coast
White Paper into a series of amendments to the 1954 constitutional
order in councl4s it establishes the sovereign independence of the
Gold Coast without breaking the legal and historic continuity of
its development .41
Commonwealth membership presumably follows . That this
status is neither a matter of right for a newly-independent colony
nor within the exclusive discretion of the United Kingdom gov
ernment was for the first time suggested by Lennox-Boyd when
he told the Commons that "[f]ull membership of the Commonwealth is, of course, . . . a matter for consultation between all
existing members of the Commonwealth"." In the past, changes
in constitutional status-from monarchy to republic-of nations
already members of the Commonwealth have been the subjects
of Commonwealth discussion and consent ." Now, apparently,
the British government has acknowledged the right of the other
Commonwealth nations to participate in the decision on the admission of a new member. In practical terms, because the Commonwealth has no machinery for majority decision, this means
that each nation of the Commonwealth must agree before Dr.
Nkrumah could be invited to a Prime Ministers' Conference, or
before the Gold Coast delegation, once admitted to the United
Nations, could join the Commonwealth "caucus" .
For a time it appeared as if the Union of South Africa might
block Gold Coast participation in Commonwealth councils .
's Ibid.
'r Second reading. N .Y . Times, Dec . 12th, 1956, p . 36 M .
'a Gold Coast (Constitution) Order-in-Council, 1954, Stat . Instr., 1954,

No . 551 .
as See : N.Y . Times, Feb . 9th, 1957, p . 3 .
10 552 H.C. Deb . 1558 (1955-56) .
11 "In 1949 India wished to become a sovereign independent republic
and to deny the Crown any function in her future Constitution, but to
remain a full member of the Commonwealth . After a meeting of Commonwealth Prime Ministers, a Declaration was issued in which were recorded India's desire to continue her full membership in the Commonwealth and her acceptance of the King as the symbol of the free association of its independent member nations and as such Head of the Commonwealth, and the acceptance and recognition of India's continued membership of the Commonwealth on these terms by the Governments of the
other members . .
" 5 Halsbury's Laws of England (3rd ed .) § 460 .
Pakistan and Ceylon have followed similar procedures.
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Recently, however, the South Africa government has given indications of a realization that its security on the continent depends
upon establishing cordial relations with the new African nations.
The Gold Coast will be the first negro state in the expanding
multi-racial Commonwealth. Its membership will still further
broaden the base of this unique association of nations and should
still further strengthen it. At the same time the Gold Coast will
be the first major experiment in native-African democracy, the
only other experiment, Liberia, having turned into an Orwellian
farce.
The people and government of this newest realm. are acutely
conscious of their significance as a political allegory and face their
role with pride. In his independence speech to Parliament, Dr.
Nkrumah dedicated the nation thus :"

Let us think of the tasks that lie ahead and the new responsibilities
we shall be called upon to shoulder when Ghana becomes a free,
sovereign and independent state. Let us dedicate ourselves to serve
this country of ours, this Nation, with all the strength, knowledge and
wisdom that God has given us. And let us pledge ourselves anew to
serve our country selflessly, to protect her rights and interests and to
play our part among the nations of the world in promoting peace,
happiness and the progress of mankind.
Federation of Malaya

Another imperial territory which will attain independence within
the Commonwealth in 1957 is the Malayan Federation. The happy
transition of Malaya and Singapore to constitutional maturity
within the framework of the Commonwealth is of particular importance to the United Kingdom and the sterling bloc because
together the two territories -with a combined population of
7,500,000-earn more dollars than any other political unit in it,
not excluding the United Kingdom. Malaya also produces onethird of the world's rubber and tin ."
The relative speed with which Malaya has progressed to selfgovernment may be attributable to three factors. One is the political solidarity of- the people, who surprised the Colonial Office in
the federal elections of July 1955 by returning candidates of the
moderately-leftish Alliance party of Tengku Abdul Rahman to
51 of the 52 elective seats in the Federal Assembly," thereby giving
the new Chief Minister an unexpectedly strong hand in his negotiations with the British. The second factor is the decline of the
1 G.C. Leg. Assy. Deb . 1090.
13 Cmd . No. 9769, pp. 61, 65, 70, 71.
sz

WIbid., p. 21.
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communist-terrorist emergency which has plagued Malaya since
the departure of the Japanese. At the end of 1955, the Colonial
Office was able to report that communist terrorists numbered no
more than 3,000 and that the number of "incidents" had decreased
sharply." Third is the unprecedented buoyancy enjoyed by the
Federation's economy during the past ten years, with 1955 alone
recording a 15% increase in the gross national product." A healthy
economic basis for democratic constitutional development is
readily apparent .
From January 18th to February 6th, 1956, a constitutional
conference was held in London to determine the future status of
the Federation ." It was attended by four representatives of the
Princely Rulers of the Federated States, four representatives of the
governing Alliance Party, including the Chief Minister, and by
various colonial office officials including Colonial Secretary Alan
Lennox-Boyd ." The conference ended with unanimous agreement among the delegates. It decided that "in view of the
Malayan Delegation's desire that full self-government and independence within the Commonwealth should be proclaimed by
August, 1957, if possible, a constitution so providing shall be introduced at the earliest possible date consistent with the importance of the task. . . ."5s
To draft the constitution for a sovereign Federation of Malaya
within the Commonwealth of Nations, the commission agreed to
the establishment of a constitutional commission ." It also resolved
to institute a number of interim constitutional changes to prepare
the way for full self-government . Chief among these were the
transfer of the key fields of internal security and finance from colonial officers to Malayan ministers." With this change, the crucial
task of bringing to a successful conclusion the fight against the
communist terrorists passed to the new Malayan government,
though it was agreed that United Kingdom and other Commonwealth troops would continue to be employed together with Malayan troops .62 Responsibility for these joint forces was transferred
to an Emergency Operations Council, under the chairmanship of
the Malayan Minister of Internal Defence, but under the "operational" command of the British Director of Operations ." It was
agreed that this arrangement would be temporary and that the
ss Ibid., p. 26.
ss Ibid., p. 49.
sr Report by the Federation of Malaya Constitutional Conference,
1956, Cmd. No . 9714.
ss Ibid ., pp. 19-20.
., p. 18 .
"'Ibid
ss Ibid.
sz Ibid., pp. 4-5 and 9.
13 Ibid. p. 5.
62 Ibid., p. 6.
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United Kingdom and the Malayan - governments would begin at
once the task of setting up a distinct Malayan armed force. 64 To
this end, a post of General Officer Commanding the Federation
Army was established by the conference, though it was decided
that it would, for the time being, be filled by an officer of the
British Army."
It was, however, agreed that the British government, acting
through its high Commissioner, "should retain during the interim
period full responsibility for external defence"" and that while,
after August 1957, "a fully self-governing Federation of Malaya
will be responsible for external defence as for all other functions
of government" an agreement would be concluded before that
time between the United Kingdom and Malaya "malting provision for defence requirements and mutual assistance in defence
matters" .s' Specifically, , it was agreed that "the Federation of
Malaya will afford to Her Majesty's . Government, in the United
Kingdom the right to maintain in the Federation the forces necessary for the fulfilment of Commonwealth and international obligations ; and Her Majesty's Government in the United Kingdom
will undertake to assist the Government of the Federation in the
external defence of its territory. Her Majesty's Government in :the
United Kingdom will continue to .be afforded facilities needed in
the. Federation for the maintenance and support of these forces ;
they will include the Commonwealth Strategic Reserve, which
would remain in the Federation.""'
No mention of a term of years for the proposed defence agreement is made in the communiqué of the conference. It may be
noted, in the light of Britain's recent experience with leased military
facilities and defence responsibilities in self-governing Ceylon,
that such a treaty, concluded for an indefinite period with a selfgoverning member of the Commonwealth, is terminable. -at :will
and may last only for the term of office of the native government
which signed it, since opposition parties soon find in the repeal
of the treaty a handy opportunity to make political capital .by
beating again the dead horse of colonialism .
A "full and frank discussion" of the need of the sterling :area.
to _keep Malaya as a dollar-earning member was also held by theconference" and the Malayan: delegates affirmed that "it was their
Ibid.
ss Ibid.
ss Ibid., pp . 4-5.
sr Ibid., p. 8.
ss Ibid. See also the statement by Mr. hennox-Boyd in: 548 H.-C. Deb.
14

2364-2365 (1955-56) See also the report of a speech by Chief `Minister
Rahman in. Times, Sept. 14th, 1956, .p. 6.
..
11 Cmd. No. 9714, p. 9.
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intention to remain in [the sterling bloc] after attaining . . . selfgovernment within the Commonwealth"." Moreover, the Malayan
delegation, recognizing the "important part which overseas capital
must continue to play in the economic and social development of
Malaya", promised that a self-governing Malaya would "encourage
overseas investment, industry and enterprise to look to Malaya
with every assurance of fair and considerate treatment and without
fear of discrimination" .71
Finally, the Malayan Federal Government's delegates "recognize[d] fully the vitally important position of the Federation in
the world-wide struggle against communism. . . " .rz These last two
affirmations appeared to offer some assurance that Malaya might
not line up too closely with Indian neutralism and sporadic anticapitalism.
The formula arrived at by the London conference received the
unanimous approval of the Federation's Legislative Council on
March 14th, 1956 .' 3 On March 9th it had been announced by the
Colonial Office that a Constitution Drafting Commission would
shortly begin its work under the chairmanship of Lord Reid and
that Sir Ivor Jennings, who guided the drafting of the Ceylonese
and Pakistani constitutions, would also be a member.
It was simultaneously announced that India, Pakistan, Australia and Canada, as sister members of the Commonwealth,
would be invited to appoint a member each to the constitutional
commission . Since each of these countries, unlike the United
Kingdom, has had valuable experience in operating under a written
federal constitution, the wisdom of this imaginative innovation
was undoubted. Sir William McKell was accordingly appointed
by Australia, Mr. Justice Malik of Uttar Pradesh by India and
Mr. Justice Abdul Hamid by Pakistan . Canada also agreed to
participate, 74 but, after much delay, announced on July 18th, the
day before the commission was to begin its hearings, that it had
been unable to find a qualified Canadian to participate! The commission agreed to proceed without the additional member."
One of the problems the Federation will have to face is the
status of its Chinese minority, which comprises almost 400/0 of
its population and is largely "unassimilated". On February 20th
the Reid Commission reported agreement on constitutional pro7u

Ibid.

72Ibid.

p . 10 .
Times, March 15th, 1956, p . 9.

71Ibid.,
73

74 552 H.C . Deb . 174 (1955-56).
7s Times, July 19th, 1956, p . 10. The terms of reference of the commission are set out in Cmd . No. 9769, p . 24.
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visions granting common rights of citizenship to all peoples of the
Federation . Certain privileges as to scholarships and public-service
employment are to continue to be enjoyed by the Malayan community, but are gradually to be deleted."
Early indications are that the dominion status to be enjoyed
by Malaya will give it almost complete self-government, but not
quite as complete as that enjoyed by Ghana after March 6th, 1957.
Among other things, the United Kingdom may retain some control over the country's external affairs commensurate with its negotiated defence responsibility. In any event, however, the residuary
powers would be purely transitional and temporary.
Malta

The Crown Colony of Malta obviously requires a different solution
to the problem of self-government. Its size (122 square miles),
population (315,000) and poverty of resources bar , the ordinary
road to dominion status . At the same time the islanders' reliance
on United Kingdom subsidy and particularly on Royal Navy
patronage makes them unwilling to throw in their lot with any
other nation, for it is generally conceded that British "defence
expenditure is likely to remain for the forseeable future the essential basis on which the Maltese economy rests . . ." .T Moreover,
unlike the Greek Cypriots, the Maltese have cherished no historicethnic ties to any other Mediterranean power.
On September 19th, 1955, the United Kingdom government
convened a round-table conference to consider certain constitutional proposals advanced by the newly-elected Labourite Prime
Minister of Malta, Mr . Mintoff. These proposals envisaged a
"closer association between Malta and the United Kingdom and,
in particular, . . . that Malta should in the future be represented
in the Parliament at Westminster" ."
Strictly speaking, the conference as constituted by the British
government was solely among members of the British Parliament
representing the political parties .7s No Maltese were actually mem
bers of the conference. However, the terms of reference gave the
78
N.V. Times, Feb . 21 st, 1957, p. 11 C. For further comment on the
Chinese problem in the Federation, see: Times, July 12th, 1956, p. 7,
and July 17th, 1956, p. 11.
77
Report of Malta Round Table Conference, 1955, Cmd . No. 9657,
p. 13.
7s
Ibid., p . 1 .
79 The British delegation included, among others, the Rt. Hon. Viscount Kilmuir (Lord Chancellor), Rt. Hon . C. R. Attlee, Rt. Hon.
Aneurin Bevan and Rt. Hon . Clement Davies .
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conferees wide discretion to "consult representatives of the political parties of the Legislative Assembly of Malta, and such
other persons as may seem fit to them . . .". Thirty-six "witnesses"
were heard in all, including representatives of the three major
political parties of Malta." Representatives were also heard from
the North Atlantic Treaty Organization, the Maltese Chamber
of Advocates and Chamber of Commerce and the General Workers' Union. Indeed, the only major power not officially represented
at the conference was the Roman Catholic Church, the dominant
spiritual force on the islands, which had seen in closer association
with the "Anglican" United Kingdom a potential threat to its
preferred legal position in Malta. Nevertheless, some members of
the conference did manage to hold private discussions with the
Archbishop of Malta when the conference visited the island .
As an experiment in evolving a parliamentary tri-partisan
colonial policy the round-table conference proved a success and
might well serve as a pattern for other areas of colonial planning .
Fifteen of the seventeen members joined in the majority report ."'
The dissent was based less on the substance of the majority recommendations than upon its timing."
The majority report begins by stating that the signatory members "cannot foresee a time when Malta could achieve complete
independence. There can, therefore, be no question of the Parliament at Westminster abandoning the authority [over Malta] which
is now vested in it."
On the other hand, the majority conceded the imperfection of
the existing colonial status and the need for constitutional reform .
In discussing the division of powers between the Maltese legis
lature and the Imperial government under the 1921 constitution"
the conference noted that "it was thought possible that the re-

Prime Minister Mintoff led the government delegation ; Hon . Borg
Olivier, Leader of the Opposition, led the Nationalist Party delegates ;
and Hon . Mabel Strickland led the Progressive Constitutional Party delegation .
81 Kilmuir, Attlee, Davies, Elliot, Bevan, Ede, Grifths, Listowel,
Spens, Perth, Aitken, Amery, Crossman, Houghton, Wood.
$2 Statement by Mr . Maclay and Mr. Pickthorn (Cmd . No . 9657, p .
27) : "While we recognize that representation at Westminster may well
prove to be the ultimate answer to the constitutional needs of both the
people of the United Kingdom and of Malta, we are not convinced that
representation in the next Parliament of the United Kingdom is in accordance with the realities of the present situation" .
as Malta Constitution Letters Patent, 1921, S .R . & O . 1921, p . 1464 .
Note especially section 23(3), which enumerated the reserved powers of
the Governor, representing the United Kingdom government, particularly in the field of defence and foreign affairs . See also . Malta (Constitution)
Letters Patent, 1947, S .R. & O . Rev. 1948, Vol. 13, p . 133 ; and Royal
Instructions to the Governor of Malta dated Sept. 5th, 1947 .
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spective spheres of the Imperial and Maltese Governments could
be clearly defined and that neither in administration nor in legislation would there be any confusion between their functions nor
any doubt as to their respective responsibilities . Practice has
proved otherwise." 84 Much of the actual friction has occurred
over the broadening interpretation by the United Kingdom of its
defence power-a broadening which merely reflects the growing
impact of the defence function on every aspect of Maltese life.
Since no formula dividing the spheres of sovereignty between
the United Kingdom and Maltese governments could hope to avoid
this friction so long as Malta continues to exist primarily as a defence bastion, the commission recommended that the friction be
circumvented by giving the Maltese people a stake in both governments. "We conclude that representation [for Malta] at West
minster is practicable and reasonable" 81 and that if the Maltese
people "demonstrate clearly and unmistakeably" that these proposals correspond to their own wishes 8s then, "having regard to
the basis on which the separate parts of the United Kingdom are
represented in Parliament and the size of the Maltese electorate,
there should be three Maltese representatives at Westminster . . .
elected in exactly the same way, and under the same laws governing representation of the people and electoral practices, as . are
Members from the United Kingdom" ."
In accordance with these recommendations, the commission
urged that responsibility for Maltese affairs be transferred to the
Home Office."' It also recommended that the Governor's discretionary powers of reservation be restricted to legislative or executive acts which, in his opinion, constitute a trespass on the fields
reserved by the constitution to the United Kingdom government
-defence and foreign affairs. In all other matters the Governor
would be bound to follow the advice of his Maltese ministers. 89 It is
to be noted, however, that this arrangement still permits the United Kingdom government, through its Governor, to make the
ultimate determination in each case of the division of functions
between itself and the Maltese government under the constitution .
There is no suggestion that the umpiring function ought to be
assumed by the courts .
Among the constitutional proposals rejected by the commission was one advanced by the Maltese Nationalist Party for modifled dominion status similar to that enjoyed by Southern Rhodesia,
Cmd . No. 9657, p. 18.
Ibid.
18 Ibid., p. 22.

84
86

-

*"Ibid, p. 21.
87 Ibid.
88 Ibid., p. 24.
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or by Canada at the turn of the century." Such a proposal, the
commission thought, would "Jack essential definition and would
inevitably lead to conflicts of interpretation and to embarrassment in relations with Commonwealth and foreign countries"."
Also rejected was a suggestion that there might be Maltese representatives in Parliament who would only have the right to ask
questions and take part in debates on foreign affairs and defence,
and not to vote. "This", the commission felt, "would be repugnant
to the dignity and tradition of our Parliament and would not give
the Members from Malta equality of status and responsibility
with Members from the United Kingdom. Such an arrangement
is also, in [the commission's] view, unworkable, since it is not in
fact possible completely to distinguish matters of defence from
more domestic aspects of United Kingdom affairs, any more than
it is possible to do so in Malta." 12
The publication of the report of the round-table conference on
December 16th was followed almost at once by an enthusiastic
announcement from the Maltese government of a plebiscite to
manifest public support for the recommendations of the commission. Even the proposals' most ardent supporters in the United
Kingdom were embarrassed by this haste on the part of Mr.
Mintoff, especially since serious opposition to the proposals,
particularly that of the Roman Catholic Church, had not as yet
been reconciled. The Colonial Secretary reported to the House of
Commons that he had done his best to dissuade the Prime Minister
from striking at raw sores with hot irons, but to no avail." The
dates set for the universal-franchise plebiscite were February
11th-12th and the Opposition at once announced its intention to
boycott the proceedings.
In the plebiscite 59.12% of the eligible electorate cast ballots.
Of these, 67,607, or approximately 44°,7, of the eligible electorate,
favoured the commission proposals for political integration with
the United Kingdom."
Once the plebiscite had been held, the government of the Unit90 Ibid., p .

sz Ibid.
19 .
" Ibid.
550 H .C . Deb. 1782 (1955-56) .
as 548 H .C. Deb . 263 (writ.) (1955-56) . It is interesting to compare
these results to the Newfoundland plebiscites of 1948 . In the first referendum in Newfoundland 88% of the eligible voters cast their ballots, but
only 41 % of those voting favoured union with Canada. In the second
referendum, 85% voted, and of these only 52%o voted for federation with
Canada. 550 H .C . Deb. 1793-1794 (1955-56) . Nevertheless the Canadian
government quickly decided that this hairbreadth victory constituted the
"substantial" endorsement it had stipulated as a condition to Newfoundland's admission to confederation .
93
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ed Kingdom, which had not previously committed itself in order
to avoid seeming to interfere in the plebiscite, declared its agreement with the commission's proposals as the basis for future constitutional relations with Malta. "We accept [the recommendations) unconditionally" announced Colonial Secretary LennoxBoyd ." The Labour Opposition, which may stand to gain three
seats from Malta, was even heartier in approving the results of the
plebiscite . Mr. Bevan, then Labour's "shadow" Colonial Secretary, confided that, while he had at first considered the integration
proposals "in a highly skeptical state of mind . . . , as our proceedings developed, and as we examined the witnesses, the logic of
what had been called integration became quite inescapable" ."
Unfortunately, the plebiscite in no way removed the real- obstacles still standing in the way of integration. Principal among
these is the position of the Roman Catholic Church . At present,
the church enjoys certain special privileges" under laws passed-.by
the Maltese legislature. If there is to be "integration", the church
demands that these privileges be specifically written into the new
constitutional instrument . This the United Kingdom government
seems prepared to do. "[W]e would do nothing", Lennox-Boyd
stated before the House, "to prejudice the rights and position :of
the Roman Catholic Church in Malta. . . . If the House so authorized them, Her Majesty's Government would be willing to work
out the specific terms of written guarantees to be embodied in .any
.
new constitution or accompanying documents . . . " 98
There are vigorous anti-clerical forces on Malta, however,
which oppose writing the special privileges of the Roman Catholic
Church into the constitution . They point out that at present a
simple majority of Maltese could, if they desired, disestablish the
privileged church merely by repealing -the laws granting its privileges. Amending the constitution would be far more difficult.
The present arrangement, it is argued, alone affords the people an
effective check on clericalism. Moreover, such constitutional amendments would undoubtedly require action by the British )Parliament,
thereby involving it in a disagreeable and purely Maltese religious
controversy.
,
Only slightly less formidable are the economic obstacles, to
integration. Largely because, of the overzealous vagueness of the
Maltese advocates of integration, there has grown up in Malta
(much as it did during 1947-1948 in Newfoundland) the faith that
sfi

ss

96 Ibid., col. 1798 .
550 H .C. Deb, 1790 (1955-56) .
Exclusive ecclesiastical jurisdiction over marriage, for example .
550 H.Ç. Deb . 1794 (1955-56).
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political integration would bring with it an immediate upward revision of the standard of living . "Economic parity" with England
was the term coined by the Maltese Labourites, who now have an
important political stake in its attainment . Consequently, negotiations for integration bogged down almost at once over fiscal
matters . The Maltese asked for an increase of almost 90% in the
annual British subsidy : from four million pounds to eight million .
The British offered a rise to five million. The Maltese came down
to seven-and-a-half and then to seven. The British offered sevenand-a-half million pounds for a period of eighteen months, during
which time an economic royal commission would investigate and
make recommendations on future subsidies.
At this point the negotiations stalled and Mr . Bevan deplored
that "the whole of this rather promising constitutional advance
should be jeopardized for the sake of a million pounds a year". 91
The problem is not, however, quite so simple . The United Kingdom, for all its official protestations that the Malta formula would
create no precedent for other non-viable colonial areas,"' knows
that any lego-political act in Malta casts a shadow of precedent on
Basutoland or the Falklands or any other analogous colony which
may decide to demand representation at Westminster and economic parity through subsidization.
Despite these obstacles and any temporary impasse in negotiation, the British government seems prepared to push the recommendations of the commission to speedy fruition . On March 28th,
1956, Prime Minister Eden announced that legislation embodying
the recommendations would be drafted as soon as agreement could
be reached, though the provisions on Maltese representation at
Westminster "will be brought into operation only if and when the
Maltese people have shown their desire for it in a General Election
. . .'° .101 Thus the United Kingdom, in Malta as in the Gold Coast,
is prepared to give the colonial people another opportunity to be
heard before liquidating the colonial status. Prime Minister Mintoff agreed to this formula, and the Opposition counselled speed"if 'there done, 'there well it were done quickly"-for, in the
optimistic words of Aneurin Bevan, "once [the new constitution
is enacted] the opposition in Malta will recede . The opposition
there now is growing on what it thinks to be the coldness of the
Imperial Parliament. . . . " 102
555 H .C. Deb. cols . 849-85 2 (1955-56) .
550 H.C . Deb . cois 1789-1790 (1955-56) .
101550 H.C . Deb . cols . 2157-215 8 (1955-56) .
102 Ibid., col . 1809 .
99

109
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Mindful of this, the Colonial Office resumed negotiations with
Prime Minister Mintoff in March 1957 in an atmosphere of cautious optimism and confidence that the gap of disagreement could
be closed and that Malta would soon be launched on the newest
experiment in tailoring democracy to the peculiar needs of each
colonial area.
West Indian Federation
welding
together in a federation the chain of
The slow process of
stretching
for
1,500 miles across the Caribbean has
British islands
for
twelve
years-ever since, on March 14th,
been in progress
the
idea
was
formally
suggested
to the legislatures of each
1945,
a
of the West Indian colonies in despatch from Colonial Secretary
Oliver Stanley."' Since that time, the problems of federation have
been studied by four commissions and three conferences . Federation has five times at various stages of developnient been debated
and approved by the legislatures of the various colonies .
When federation finally comes about, it will encompass most
of the Leeward chain (including St. Christopher, Nevis, Montser-,
rat, Antigua and Anguilla) ; four Windward Islands (Dominica,
St. Lucia, St. Vincent, Grenada) ; Jamaica and the Cayman Islands
(which have slightly more than half of the proposed federation's
total population of 3,000,000) ; Trinidad ; Tobago ; and Barbados .
British Guiana and British Honduras both voted early in the negotiations not to participate at present, but provision for their eventual accession will be madein the constitution ."' The Virgin Islands"'
and the Turks and Caicos Islands also decided to remain outside .
The Bahamas were at no time included in the negotiations .
The first conference of West Indian colonies to consider the
problems of federation was held in 1947 at Montego Bay. In addition to ratifying the principle of federation, the conference es
tablished a Standing Closer Association Committee (S.C.A.C.),
which .drew up the first draft constitution, 101 based in its federal
form on the Australian pattern and leaving residual power in the
units.l °7 Enumerated powers were divided between a list of matters
Report by the Conference on -British Caribbean Federation, Feb.
1956, Cmd. No. 9733, p. 3.
104 Ibid., p. 5.
The dissolution of the Leeward Islands Federation, to which the
Virgin Islands belonged,, enabled each constituent colony to decide for
itself whether to join the West Indian federation.
ios Report by the Standing Closer Association Committee, 1950, Col .
No. 255. See also Cmd. No. 9733, p. 3.
Ibid.
"I

105

107
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given exclusively to the federal government and a list of matters
on which both the center and the units could legislate concurrently, with the former prevailing in an actual conflict . Provision was
also made for an elective House of Representatives and a nominated Senate, the latter's members to be chosen for five-year terms
by the Governor General acting on the advice of the unit governors, to exercise powers analogous to those of the British Lords.""
The extent to which each unit Governor would be bound to follow
the advice of his unit ministers in making his recommendations
to the Governor General would vary, of course, according to the
unit's constitution .
The S.C.A .C. plan"' was completed in 1950 and discussed by
the legislatures of all the interested colonies, which were then invited to send representatives to a conference which met in London
from April 13th to 30th, 1953 . Among the several changes made
in the constitutional recommendations by this conference was one
to transfer immigration, emigration and the movement of persons
from the "concurrent list" to the list of powers reserved exclusively to the center."' In dealing with the problem of movement of
persons within the federation, the conference recognized the great
differences in standards of living and conditions of overcrowding
which made this one of the most difficult areas of consent. Accordingly, it was decided to make it the subject of a separate study.
The conference also rejected the recommendation of the S .C.
A.C. that the seat of the federal government should be in Trinidad
and proposed, instead, that it be in Grenada."' It decided to put
the power to levy income taxes on the "concurrent list" with a
proviso barring the federal government from its exercise until five
years after federation ; 112 it divided the forty-five seats of the federal House of Representatives among the ten political units of the
federation 113 and provided for amendment of the constitution by a
vote of two-thirds of all the members of the House of Representatives and the concurrence of six or more of the unit legislatures . 114
All constitutional amendments were made the subject of automatic reservation for the Queen acting on the advice of the British
government ."'
108 Report by the Conference on West Indian Federation, 1953, Cmd .
No. 8837, p. 5. Also : Cmd. No. 9733, p. 6 ; Time, Feb . 25th, 1957, p,
40.
11U Cmd. No. 8837, p. 5.
109 Col . No . 255, Appendix 5.
"',Ibid., p. 12.
112 Ibid., p. 5.
na Ibid., p. 6.
114 Ibid., p. 9. A two-thirds majority is also required in each of the
six assenting units .
116

Ibid.
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These and other changes in the S.C.A .C. report made by the
conference necessitated the resubmission of the plan as amended
to each of the unit legislatures for discussion and approval. ®n
February 2nd, 1955, the Colonial Secretary announced to the
Commons that this process had been completed and that the United Kingdom would now proceed to clear the remaining problems
in the way of the successful introduction of the scheme. Accordingly, three commissions were appointed to study and recommend,
respectively, a civil service, fiscal and judicial system for the federation ; 116 and on March 14th a conference was convened at Trinidad,
under the chairmanship of Lord Lloyd, to resolve the question of
the movement of persons between the units. At the end of three
days this conference unanimously adopted a resolution stating :"'
(1) that the federal constitution's preamble should declare that
the greatest possible freedom of movement for persons and goods
within the federation is one of the objects of federation;
(2) that control of the movement of persons between the various Units should be put back on the "concurrent list" as originally suggested by the S.C.A.C., but that the constitution should also
declare void any territorial law restricting the movement of persons within the federation for reasons other than health or security
after the first five years of federation, unless the legislation had
during that time been approved by . both houses of the federal
Parliament .
After this compromise had removed the most serious single obstacle to federation and after the three commissions had submitted
their reports, 118 a further conference of all the units was convened
in London under Colonial Secretary Lennox-Boyd on February
7th, 1956 . 111
This conference accepted without substantial changes the recommendations of the London conference of 1953, on condition
only that the preamble should contain "a recital to the effect that
all persons in the federation shall continue to enjoy the free exercise of their respective modes of religious worship""' and that the
Governor General's powers of reservation, instead of being vested
in the constitution, where their amendment would require the consent of the units, should be set out in the Governor General's
us The Colonial Territories, 1954-55, Cmd. No. 9489, p. 23.
117
Report by the Conference on the Movement of Persons in the British
Caribbean Federation, 1955, Col . No. 315 .
1111 Cmd. Nos . 9618,
9619 and 9620.
119 British Guiana and British
Honduras accepted invitations to send
observers.
110 Cmd . No. 9733, p. 5.
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royal instructions from which they could be retired much more
informally ."' It was also recommended that certain powers on the
"exclusive list" at present being exercised by the units be regarded
as if they were instead on the "concurrent list" until such time as
the federal government by published notice declared its intent to
pre-empt the field."'
Though the conference agreed that higher education should
remain a matter of concurrent jurisdiction, it was agreed that the
University College of the West Indies should become a matter
exclusively within the federal jurisdiction ."' The delegates also
agreed that the recommendations of the Trinidad Conference on
the Movement of Persons should be embodied in the constitution
and provision for enforcement made by suitable amendment of
the legislative list . 124 A formula was devised whereby the powers
of the federal government over external affairs would be defined
as jurisdiction over "such external relations (not being relations
between the United Kingdom and any unit) as may from time to
time be entrusted to the Federation by Her Majesty's Government in the United Kingdom" . This formula permits the gradual
transfer of powers to the federal government without constitutional amendment. It also assures the units the right to continue
to enter into direct and special relations with the United Kingdom
in matters within their legislative purview.
In discussing treaty-implementing powers the conference was
somewhat vague. "We further agree", they reported, "that,
though the Federal Legislature shall be able to enact legislation
for implementing treaties in any matter, it may be very inconvenient if Unit Legislatures are unable to pass legislation for implementing treaties in regard to concurrent and residual matters.
We accordingly agree that a clause shall be inserted in the constitutional instrument enabling Unit Legislatures to do this." The drafters will need to be very careful ifthey are to ensure that such a division of enacting powers on the basis of "convenience" is not by
the courts transformed into an arbitrary restriction upon the
federal power.
The conference also agreed to the implementation, by stages
if necessary, of a customs union and recommended the immediate
appointment of a Commission on Trade and Tariffs to examine
this problem and report on its solution to the federal government .
To provide that government with an adequate source of revenue,
121

126

121 Ibid ., p. 6.
124 Ibid.

122 Ibid., p. 7.
126 Ibid.

Ibid.
116 Ibid.
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the conference decided that it could levy customs and excise duties
concurrently with the units. On the advice of the fiscal commission,
the, conference also left the .door open to the imposition of federal
(concurrent) income taxes at a date earlier than the five-yearsafter-federation formula arrived at by the 1953 conference ."'
In accepting, generally, the report of the Judicial Commission 12s the conference endorsed the creation of a federal Supreme
Court, which will also serve other British Caribbean territories not
included in the federation. 129 Appeals will lie from the federal
Supreme Court to the Judicial Committee of the Privy Council at
the unfettered discretion of the latter . Appeals from the unit
supreme courts to the Privy Council will also continue but only
with.the leave of the federal Supreme Court.'ao
Before adjourning, the conference declared itself a standing
body to continue to assist in the work of constitution-drafting and
to be known as the Standing Federation Committee."' It also ad
mitted its inability to agree on a site for the federal capital."' The
Secretary of State was therefore requested to appoint a factfinding commission to review the matter afresh and to submit to
the Standing Federation Committee in order of preference the
three most suitable locations. Thereafter, the committee would
resolve the issue by simple majority vote ."'
Finally, the conference asked that "Federal elections . . . be
held as soon as practicable after the 1st January, 1958, and in any
event not later than 31st March, 1958", 134
Summing up for the conference the position of the United
Kingdom government, Colonial Secretary Lennox-Boyd declared
himself ready to sponsor in the House of Commons as soon as
possible enabling legislation to permit the promulgation of a
federation order in council . At the same time he cautioned the
delegates that federation did not imply sovereign nationhood,
though he considered it an accelerating route to the attainment of
that goal. Self-government, he warned, "meant that a country
must be able to stand on its own feet economically and financially
. . . [and must be'able to] assume responsibility for its own defence
127Ibid., p . 8 . See also : Cmd. No. 9618,- pp. 31-33.
128 Cmd. No . 9620.
129 Cmd . No. 9733, pp. 10-11.
130 Ibid., p . 11 .
13 , Ibid., p . 12.
132 The choice
of the 1953 conference, Grenada, had not been approved
by some unit legislatures .
133 Cmd .
No. 9733, p. 14. The Standing Committee was composed as
follows : Barbados (3), Jamaica (3), Leeward Islands (3), Trinidad and
Tobago (3), Windward Islands (4), with a -chairman appointed by the
British
government.
134 Ibid.,
p . 7.
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and its own international relations. . . ." "s This the federated
colonies would not at first be able to do and so they could not expect, at first, to become partners in the Commonwealth, because
the "Commonwealth [is] an association of free nations, each of
which [is] independent in the sense outlined" . 116 However, "when
the British Caribbean Federation Government felt in due course
ready to assume the responsibilities and obligations involved",
Lennox-Boyd promised, "it would find Her Majesty's Government in the United Kingdom glad to sponsor its admission to full
Commonwealth membership"."'
Thereafter, the British government secured the passage of the
promised enabling legislation,"' and the process of drafting the
constitutional order in council began. When, on February 14th,
the Standing Federation Committee adjourned until April, it had
left unresolved only a few items of importance."' It had passed
a resolution recommending that full Commonwealth status be
granted after five years 14° and had voted to make Trinidad the
federal capital 141 of the new nation, which it had decided to name
"The West Indies"."'
Nigeria

Progress towards dominion status in Nigeria has suffered from
two traditional enemies of Africian progress : regionalism and
corruption .
In 1954, after serious inter-tribal and inter-regional disturbances had seriously disrupted the Nigerian government, it was decided to divest that government of many of its functions and to
distribute them among three semi-autonomous regions and a
Federal District of Lagos . It was decided that "the Regional
Governments should, in the sphere of activities assigned to them,
be more independent of the Central Government"."' There was
lss Ibid., p. 4.
l3s
Ibid., p. 5 . Strictly speaking, this is not quite true in view of Southern

Rhodesia's long "courtesy" membership in the Commonwealth and the
continued participation of Lord Malvern in prime ministers' conferences
after he had become Prime Minister of the Federation of Rhodesia and
Nyasaland . The federation qualifies no more than Southern Rhodesia as
a "free nation" under the Lennox-Boyd definition .
137 Ibid.
I's British Caribbean Federation Act, 1956. 4 and 5 Eliz. 2, c. 63 .
119 Salaries for federal ministers and jurisdiction over inter-unit shipping services were among these. N .Y . Times, Feb . 15th, 1957, p . 4.
14° Ibid.
141 N.Y. Times, Feb . 12th, 1957, p . 6.
142 Ibid.
143 Report by the Conference on the Nigerian Constitution, July and
August 1953, Cmd . No. 8934, p . 4 .
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"considerable enhancement of the responsibilities of Regional
Governments", though the list of matters left exclusively to the
central government included such important matters as immigration and emigration, foreign trade, customs, banking and
the police .144 The matters not expressly assigned to the "central
list" 145 or the "concurrent list""'-the residual functions-were
vested in the regional governments . 147
The judicial system, too, was federalized . Each region got its
own High Court, while provision was made for limited rights of
appeal to a federal Supreme Court in "federal matters" as in the
United States . 148
At the same time, while its jurisdiction was thus reduced, the
central government was moved closer towards self-rule and provision was made for a unicameral legislature of 184 members, of
which all but three would be elected . 141 The regional governments
were reformed to reflect the differing circumstances and levels of
development of each region."'
Even before the new constitutional arrangements had begun to
operate, the British government launched into conversations with
Nigerian political leaders to explore the possibilities of further
progress towards full self-government. Again regional differences
posed difficult problems . The Northern Region, primarily Muslim,
conservative and patriarchal in political structure, opposed the
more vigorous, ambitious and non-Muslim Eastern Region whose
leaders demanded self-government by 1956. The North held out for
a gradualist formula of "self-government as soon as practicable" . 151
To overcome the dilemma, the colonial government declared
that "in 1956 Her Majesty's Government would grant to those
Regions which desired it full self-government in respect of all
matters within the competence of the Regional Governments" . 152
It was also decided that a full review of the constitutional position
194 Ibid., pp . 15-16 (Annex 11) .
145 Le ., matters not exclusively in the jurisdiction of the central government .
146 The "concurrent list" consists of matters within the jurisdiction of
both the center and the regions, with the center prevailing in the event of
an actual conflict .
147 Cmd . No . 8934, p . 4 . The regions were, for example, given the important power to establish regional marketing boards . Ibid., p . 9 .
148 Report by the Resumed Conference on the Nigerian Constitution,
January and February, 1954, Cmd . No . 9059, b . 9.
"a The actual terms of the franchise laws for federal elections are set
by the regions and vary widely. Cmd . No. 8934, p . 5 . (See footnote 155,
post.)
"I Ibid., pp . 6-7.
"1 Ibid., p . 11 .
152 Ibid.
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of the regions and the center should be undertaken no later than
August 1956 . 111
Meanwhile the new federal constitution came into operation
on October lst, 1954,1-1 and elections to the new federal House of
Representatives were completed by the end of December ."'
In January 1956 the Governor General"' convened a meeting
with the regional Governors and Premiers, and with the Commissioner of the Cameroons as well as other interested parties, to
discuss preliminary arrangements for calling the 1956 constitutional revision conference . It was agreed that the conference should
be convened by the Colonial Secretary in London in mid-September.111 Just as this progress was being made, however, a number of
inquiries into governmental corruption, primarily in the Eastern
but also in the Western Region, began again to shake the political
equilibrium of the country. Two principal ministers of the Eastern
Region Government resigned under a cloud, as did one federal
minister."'
Most disturbing, however, were the allegations which involved
Dr. Nnamdi Azikiwe, the Premier of the Eastern Region and the
leading spokesman for the "independence-now" forces in Nigeria.
A commission of inquiry into the banking affairs of Dr . "Zik"
was appointed in the summer of 1956 to investigate charges of
abuse of office in connection with the deposit and investment
of public money in the African Continental Bank, in which Dr.
Azikiwe had a substantial interest. The report of the commission
headed by the Chief Justice of the Federation (a Nigerian) was released in January 1957 . It said that the Prime Minister's conduct
had "fallen short of the expectations of honest, reasonable people"
and that there had been a conflict of interests between his public
and private affairs in this regard ."'
In reply to the report, Dr . Azikiwe asked and was granted the
dissolution of the House of Representatives of the Eastern Region and an election was held on March 15th, 1957 ."' The camThe Colonial Territories, 1953-54, Cmd . No . 9169, p . 9 .
Cmd. No. 9489, p . 6 .
Direct ballot-universal franchise was used in the Eastern and Western Regions . In the Northern Region and in the Southern Cameroons
(a British trusteeship which is administratively associated with the Nigerian Federation) the election took place by indirect electoral-college process in which the chiefs were able to exert more power .
156 Under the 1954 federal scheme, each region is administered by a
Governor and the Federation by a Governor General : Cmd . No . 8934,
p. 5.
168
167 Cmd . No . 9769, p. 5 .
Ibid., p. 6.
168 N.Y . Times, Jan. 17th, 1957, p . 10.
166 N.Y. Times, Jan . 20th, 1957, p . 28 .
163
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paign was marked by allegations on one side that the British
government was deliberately trying to discredit the leaders of the
independence movement and on the other by rumblings from the
Northern and Western Regions that they would refuse to work
with the East should Dr. Azikiwe be returned to office .
. In the election, Dr . Azikiwe's National Council Party captured
77 of the 84 seats in the regional House. The Queen's tour of
Nigeria,"' which had seemed to engender a new spirit of unity in
the country, was little more than a year past, but it still remained
to be seen whether Britain's largest remaining colony 162 could
soon get itself back on the road to internal harmony and constitutional progress .
Even discounting the disruptive effect of the immoderate
electioneers on constitutional progress, the time consumed by the
investigation and the subsequent election itself caused a delay in
the calling of the constitutional conference of almost a year: until
May 23rd, 1957.
Federation ofRhodesia and Nyasaland
On August 1st, 1953, after a very bitter series of debates both in
Central Africa and in the Houses of Parliament,"' the Federation

of Rhodesia and Nyasaland was granted its constitution 1s4 and on
September 3rd came into existence ."' It was created in part to
weld together the self-governing 16' colony of Southern Rhodesia
and the protectorates of Northern Rhodesia and Nyasaland in a
union which "would conduce to the security, advancement and
January 28th to February 15th, 1956.
Nigeria has a population of thirty-five million ; of these half reside
Northern Region. Cmd. No. 9769, p.175.
in the
113 The Labour Party opposed the creation of the federation, though
its own government had given the federation movement its first official
sanction by calling the first London conference on federation in March
1951 . See : Central African Territories : Report of Conference on Closer
Association, London, March, 1951, Cmd . No. 8233 . For highlights of the
debate in the House of Commons, which saw the enabling act passed by
a narrow party-vote of 188-165, see : 515 H.C. Deb . 41-42 (1952-53)
"!bid:, cols. 54-58 ; ibid., cols. 163-168 ; ibid., col . 407 ; ibid., cols. 494-495 ;
ibid., cots. 502-503 . Also: 516 H.C. Deb . 47 (1952-53) ; ibid., cols. 1981-1987 ;
ibid., cols. 1993-1994 ; ibid., col . 2051 (vote). The enabling actis : Am Actto
provide for the federation of Southern Rhodesia, Northern Rhodesia and
Nyasaland,
1953, 1 and 2 Eliz. 2, c. 30.
"a The Federation of Rhodesia and 'Nyasaland (Constitution) Orderin-Council,
Stat. Instr . (11), 1804 (1953).
"s The Federation of Rhodesia and Nyasaland (Commencement)
Order-in-Council,
Stat. Instr. (I1), 2800 (1953) .
161
Southern Rhodesia Constitution Letters Patent, S.R. ° &
1079
(1923) .
161
162
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welfare of all their inhabitants, and in particular would foster
partnership and co-operation between those inhabitants","'
By thus creating a new nation in Central Africa based on a
policy of partnership between its European, African and Asian
inhabitants,"" it was hoped to devise at once a uniquely hopeful
experiment in multi-racial co-operation and to provide a social
and political alternative-perhaps even an antidote-to the segregation (apartheid) policies of the Union of South Africa, which lies
just across the Limpopo River from the Federation .
Even before federation was inaugurated, however, misgivings
were expressed by African leaders in the territories affected by the
federation and by the Labour Party in Parliament . It was felt that
the experience of self-government in Southern Rhodesia had
shown that, left free of Colonial Office control, the whites of
Central Africa would be as little disposed as those in the Union of
South Africa to encourage the African towards responsibility and
partnership. In Nyasaland, the bitterness was particularly acute ;
for Nyasaland has almost no white minority and many Nyasa
natives felt that the Colonial Office had a moral duty to guide
them towards a Ghana-like destiny as an independent all-African
state. 1 s9 They deeply mistrusted the large white minorities in Northern and Southern Rhodesia and resented being hived with those
two troubled territories .
Whether or not these fears have been justified, or whether, indeed, a judgment should be attempted after only four years of
federation, cannot here be fairly analyzed . It should be noted,
however, that the constitutional arrangement devised for the
Federation offers many safeguards to the African. Most matters,
including education, agriculture and land ownership, which affect
him most closely are expressly reserved to the governments of the
territories and do not fall under the federal authority."' Since
this reservation, at least in the instances of Northern Rhodesia and

107 The Constitution of the Federation of Rhodesia and Nyasaland,
Preamble, Annex to Federation of Rhodesia and Nyasaland (Constitution) Order-in-Council, ante, footnote 164 .
168 Of Northern Rhodesia's population of 2,000,000 fewer than 50,000
are Europeans . Southern Rhodesia has a population of 2,100,000, of
which 135,000 are Europeans. Of Nyasaland's 2,350,000 inhabitants, only
4,000 are Europeans and a slightly larger number are Asians. (All figures
are approximate.)
169 See : Nyasa Chiefs' Petition to the House of Commons, 515 H .C .
Deb . 41-42 (1952-53) .
170 This
does not apply to the European aspect of these matters . See :
The Constitution of the Federation of Rhodesia and Nyasaland, Second
Schedule, Part I (The Federal Legislative List), and Part II (the Concurrent Legislative List), especially s . 76 which vests all residuary powers in
the territorial governments .
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Nyasaland, implies a large measure of continuing control by the
Colonial Office,"' the Federation is a unique but pragmatic constitutional puzzle . It is virtually self-governing in matters generally ceded last by the colonial government-defence, finance, trade,
even to some extent in foreign relations . On the other hand, it is
still subject to very real colonial control in much homelier domestic
matters, for it is in these that most African rights reside .
The African electorate is also guaranteed representation in the
federal legislature-a privilege never granted their Africans by
the whites of self-governing Southern Rhodesia . The constitution
provides for a minimum of six African members-two from each
of the three territories of the federation-and three European
Members for African Interests. 172 In addition, a special committee
of Parliament consisting of three African members and the three
European Members for African Interests"' is empowered by the
constitution to review all legislation placed before the federal
parliament. 114 If the committee, known as the African Affairs
Board, concludes that a particular measure "is in their opinion a
differentiating measure" "b -that is, "a bill or instrument by
which Africans are subjected or made liable to any conditions,
restrictions or disabilities disadvantageous to them to which
Europeans are not also subjected or made liable" 176 -then, if
such a bill is nevertheless passed by the legislature, it may not be
assented to by the Governor General of the federation 1" unless he
is convinced that "the reasons given by the Board . . . are of an
irrelevant and frivolous nature . . . 11 .171 It must instead be reserved
for the pleasure of the Queen acting on the advice of a British
Secretary of State. 171
Though no legislation has as yet invoked the special proceedings here envisaged, the success of the board as a safeguard of
African rights cannot be measured in such terms alone, for the
board's mere existence may well have deterred those who might
otherwise have sought the implementation of "differentiating
legislation" . On the other hand, while there has been no notable
attack at the federal level on African rights, there also does not
appear to have been much progress made towards the goal of
171 See : Northern Rhodesia (Legislative Council) Order-in-Council,
S .R . & O., 403, (1945) . Also : Nyasaland Order-in-Council, S.R. & O.,
169, (1907) ; Royal Instructions (Consolidated), Laws of Nyasaland, 1946
(II), esp . s . 27 .
172 Federal Constitution, art . 9(1)(b) and (c) .
173
175 Ibid:
179 Ibid., art. 71 (1) .
Ibid., art . 67 (1) .
176 Ibid
., art. 71 (2) .
171 Ibid., art. 74 (3) .
176 Ibid
., art . 74(4)(a) . Also : art . 74(4)(b) .
119 Ibid., art . (74)(3) .
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partnership, and those Africans who opposed federation before
its inception are still generally unreconciled.
On August 2nd, 1956, the Prime Minister of the Federation,
Lord Malvern,"' reported that during his participation in the
London Conference of Commonwealth Prime Ministers he had
asked the British government to bring the federation into line with
the constitutional practice of dominion status ."' There had been
considerable chafing on the part of the federal government at the
restrictions on their sovereignty imposed by the African Affairs
Board and the Governor General's powers of reservation. The
suggestion was, however, rebuffed 18' and there is strong evidence
that no further concessions of sovereignty will be made to the
federation until some substantial start is made on a partnership
programme.
One opportunity for such a start may be offered by the drafting of the first federal electoral law which is now underway. On the
other hand, a negative approach was indicated by Lord Malvern
when, on his return from the London Conference, he told the
legislature (which endorsed his stand by a vote of 22-9) : "I only
hope we shall not have to use [the new federal army] as the North
American colonies had to use theirs, because we are dealing with
a stupid Government in the United Kingdom. What I strove to do
was to improve our status . It is not agreed to. All right, forget
about it-we can't afford to have a row about any of these things
now . Our job is to consolidate our position economically, to advance our people, and when we are strong enough we won't care,
because nobody can stop us doing what we want.""'
The British government will be little frightened by this not unusual bluster from the Grand Old Man of the Rhodesias, for it
knows very well that two major factors would prevent constitutional revision by force. One is the federal Supreme Court which,
together with the Privy Council, is charged by the constitution with
its interpretation 184 and preservation and will by present indications perform this function from a posture of substantial prestige.
The other is the African population, which appears overwhelmingly to support the British stand-fast position and which, though
politically still unemancipated, has recently been flexing its muscles
by strikes, boycotts and even violence .
Constitutional revision and dominion status cannot, however,
Lord Malvern has recently been succeeded by Sir Roy Welensky .
"z Ibid.
Times, August 3rd, 1956, p . 7.
Times, August 21st, 1956, p . 6 .
181 Federal Constitution, arts . 54, 55 and 61 .
"I
181
183
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be postponed indefinitèly, for the federal constitution itself provides that "[n]ot less than seven or more than nine years from the
date of the coming into force of this Constitution, there shall be
convened a conference consisting of delegates from the Federation, from each of the three territories and from the United Kingdom, chosen by their respective Governments, for the purpose of
reviewing this Constitution"."'
Before that time a very thorough survey must be undertaken
to determine whether this critical experiment in multi-racial
partnership is working. If not, then the United Kingdom government must not abdicate further its responsibilities for the wellbeing of its British African subjects . If not, too, it may well mean
that the European in Africa will have squandered his last chance
to rehabilitate himself in the eyes of the vast black majority, on
whose good will his future on the African continent must ultimately depend .
Related Areas
Related to, but constitutionally separate from the Gold Coast has
been the tiny 186 United Nations trusteeship of British Togoland.
Similarly, related to, but separate from the Malayan Federation
is the small strategic island base of Singapore. With Ghana and
Malaya on the verge of independence, the disposition of Togoland and Singapore became issues of immediate concern.
In the case of Togoland, the solution was relatively simple.
The United Kingdom had no substantial interest in this economically and politically non-viable territory, which it had long
administered as part of the Gold Coast. The government of
emergent Ghana, on the other hand, indicated responsible eagerness to continue the union of the two areas and a United Nationssupervised referendum on May 9th, 1956, revealed that a majority 167 of the British Togolese also favoured such a union. The results of the United Nations' self-determination referendum were
certified and approved by the Trusteeship Council in July 188 and
were endorsed by the General Assembly in December."", The
Colonial Office also indicated its concurrence, and the union was
1 :5 Ibid., art. 99 .
188 320 miles long but averaging only 40 miles across.
187 93,095 voters favoured union with the Gold Coast ; 67;492 favoured independence.
188 T.C. Resolution 1496 (XVIII) . For a concise study of the Togoland
problem, see : Sohn, Cases and Materials on United Nations Law (1956)
pp . 742-772 .
"e New York Times, Dec. 14th, 1956, p . 18 .
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consummated at the moment Ghana received its independence ."'
Nevertheless, it was not accomplished without an uprising by
Ewe tribesmen demanding an independent Ewe nation in the
south of what had been Togoland-disorders which brought about
at least five deaths, the despatch of Ghana military reserves to restore order, charges of "wholesale arrests, grave brutalities, desertion of whole villages, shooting of civilians, . . . stealing of property on large scale""' and perhaps a new realization that the application of the magic formula "self-determination" to one unit
must, of necessity, entail the denial of the same "right" to smaller
units within the larger .
The problem of Singapore has yielded to no such patent solution . The United Kingdom is committed to a profound interest in
its principal far-eastern naval base, which will not diminish after
Malaya attains its independence . Moreover, the emergent Federation of Malaya, with its bare majority of Malayans, is not at present anxious to absorb the additional million communist-influenced
Chinese of Singapore, thereby giving the Chinese community
dominance in the Federation and perhaps refuelling Malaya's
own gradually diminishing communist menace.'92
After the first election under a new constitution granting universal adult suffrage and limited internal self-government had been
held in April 1955, and had led to the formation of a coalition
government headed by the leader of the Labour Front, Mr. David
Marshall, the United Kingdom agreed to convene a conference in
London to discuss further constitutional development for the
colony.''
The conference opened in London on April 23rd, 1956, and
was attended by leaders of the Singapore coalition government and
leaders of the Opposition, as well as by representatives of the colon
ial government . There was general agreement that the United
Kingdom must retain for the foreseeable future 114 some measure
of responsibility for the external affairs, external defence and internal security of the island . The means by which this control was to
be exercised and its scope were, however, the subjects of irreconcilable disagreement . The Singapore delegation proposed that

"9 Gold Coast Legislative Debates, Official Reports, Vol . 1, No . 26,
cots. 1039-1040.
191 N.Y . Times, March 19th, 1956, p . 4.
192 The Chinese community of Singapore has in recent years been
organized to an alarming extent by Communists . This is particularly true
of schools .
"a Singapore Constitutional Conference, 1956, Cmd . No . 9777, pp .
3 and 9 .
194
The Singapore delegation set the time-limit at six years : ibid., p . 6,
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external defence and internal security become the exclusive concern of a Singapore Defence Council, on which the United Kingdom would have no more than minority representation ."' The
delegation also proposed a status for Singapore closely analogous
to that of a dominion. It visualized the continuation of British
base rights by a mutual agreement between "equals" similar to
that arrived at with Egypt over Suez 116 and with Ceylon over Trincomalee-in retrospect unfortunate examples, since in both cases
the "equals" have cancelled the agreements ."'
To give the United Kingdom some constitutional powers commensurate with its continuing military obligations,, the Singapore
delegation offered to allow the Governor to exercise for six years
a discretionary power to suspend the constitution ."' This, however, offered too little 'because it offered too much. So sweeping
a .power, because of its drastic effects, would be virtually impossible to exercise except in the most exceptional circumstances. 119
The Colonial Office held out for a British majority on the Defence
Council, and this the Singapore delegation refused to accept.
The conference ended in disagreement on May 15th, 1956, with
assurances by the Colonial Secretary, that "no doors have been .
closed" and an expression of hope that , the rejected British pro
posals fqr internal self-government would form "a basis on which
fruitful negotiations can yet take place" ." However, he made it
quite clear that the defence and security of Singapore would. remain
matters primarily of British concern "for which in our generation
and historically we would be held responsible" . 201
One of the peculiar sub-plots of the unsuccessful London
conference was a revolt within David Marshall's coalition delegation which forced his resignation. He was replaced as Chief
Minister by Mr. Lim Yew Hock, who at once impressed the British
government with his determined and partially successful campaign
to break the hold of communist youth movements on the Chinese
schools of the island.
On March 1st, 1957, the ~ Singapore Legislative Assembly éndorsed the Chief Minister's decision to-return 'to London to reopen negotiations with the Colonial Office ; and a_ new conference
on constitutional development was convened on March llth.
On March 30th an. agreement .was reached between the negotiators 2 12 Though at the time of this writing the terms of the agree196 Ibid., p. 16 .
196 Ibid., p. 6.
119 Ibid.
198Ibid., p. 6.
200 552
H.C . Deb.-2009-2010 (1955-56). : .
202 N.Y. Times,
March 6th, 1957, p. 24 .

iez Ibid., p . 13 .
'
20ï Ibid., col. 2011.
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ment are still secret, it seems likely that it will provide for a Defence Council exercising wide powers in the fields of internal and
external defence, on which will sit an equal number of Singapore
and British government delegates . The balance of power may be
held by one representative of the Malayan Federation . External
affairs will probably, for the moment, remain with the United
Kingdom, but all other matters will become the sole concern of
the government of Singapore.
Two other transfers of colonial territory to other members of
the Commonwealth were recently under consideration . On November 23rd, 1955, the Cocos Islands, south of Malaya in the Indian
Ocean, were transferred to Australian sovereignty by the United
Kingdom. 2 oa At the same time the United Kingdom unconditionally rejected the request of the Union of South Africa made at
the 1956 Commonwealth Prime Ministers' Conference for the
transfer to it of the three commission protectorates ."' All three
border on the Union. One, Basutoland, is entirely surrounded by
Union territory, and neither of the other two (Bechuanaland and
Swaziland) has its own outlet to the sea, although Bechuanaland
is about half the size of the Union and considerably larger than
Southern Rhodesia . Geography and economics would seem to
commend the territories' union with their larger Commonwealth
neighbour. There can be no doubt that disapproval of the racial
policies of the Union of South Africa alone accounts for the
British refusal to entertain their transfer.
There have been many other significant constitutional developments in the British colonies and these, too, will in time produce
new recruits for the Commonwealth. Uganda, under the imaginativé guidance of Governor Sir Andrew Cohen, has made steady
and remarkable progress towards self-government, which will
probably be attained by 1965 . The strategic trust territory of
Somalia is to be given its independence in 1960. 2 °s A modified form
of self-government for Cyprus appears a certainty when terrorist
activities have lessened. Kenya is feeling its way through its first
experiment in multi-racial parliamentary government .
Far from justifying a feeling of vicarious guilt, the post-war record of the United Kingdom as a colonial power should, with
Cmd. No. 9769, p. 28.
2°'
N.Y. Times, July 5th, 1956, p. 6.
201
This was announced on Jan. 25th, 1956 : 548 H.C. Deb . 31 (1955202

56) .
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very few exceptions, be a source of real pride to Canadians. The
success of British colonial policy can, of course, be measured only
by comparing the record, once one is made, of each ex-colony
with that of nations nearby which have never endured colonial
tutelage . In this regard it is interesting to note that no uncolonized
Afro-Asian nation, with the exception of part-European Turkey,
has to date managed to evolve even a reasonable working facsimile
of constitutional democracy. Some, like Saudi Arabia and Yemen,
still live in abysmal medieval oligarchy, which accommodates
slavery and monarchial absolutism without glimmer of dissent
while presuming to lecture the West on the evils of colonialism
and the universality of the "right of self-determination" .
If democracy, appropriately modified to meet the peculiar needs
and wants of each social environment, succeeds in even a few of
the emergent Afro-Asian nations, it will represent a monumental
triumph of imaginative co-operation between people long accustomed to pragmatic parliamentary democracy and those just
beginning to explore its methods and uses .

Australia on Legal Research
Although the report [of the Committee on Legal Research] is concerned
with the Canadian position, most of the conclusions are equally applicable in Australia and many of the recommendations for the improvement of the quality and output of legal research could with advantage be
adopted here. But any long term plan for improvement of legal research
in Australia must involve the development of the law schools along the
lines suggested for Canada by Dean Wright's dissenting recommendation . The establishment of a central foundation would be out of the question in this country : not only would it be impossible to provide the funds
and staff for an adequate foundation but we have not yet a strong central
professional body comparable to the Canadian Bar Association which
has, through the Canadian Bar Review, done a great deal over the years
to foster interest in legal research . But even though it may be beyond the
Law Council of Australia and State professional bodies to embark upon
a scheme as ambitious as that proposed for Canada, there is no reason
why the Council should not take stock of the Australian position and see
what can be done on a smaller and less expensive scale to foster legal research ; the improvement of library facilities, the provision of integrated
indexes of material, the encouragement of the use of research material
and the closer relationship between the profession and the law schools
and their personnel are all matters which are deserving of attention. (From
Current Topics (1957), 30 Aust . L . J. 437)

