
TO THE EDITOR :

Contempt of Court

CORRESPONDENCE

While we are all aware that technically speaking legal decisions
are of value as precedents only in so far as they purport to decide
matters of principle, nevertheless in practice the members of the
bar, and the bench, derive considerable assistance in many prob-
lems from examining previous occasions on which the courts have
considered the application of some broadly worded general prin-
ciple to comparable factual situations . It seldom requires great
genius to establish a general principle : the problem arises in ap-
plying that principle to the facts of a particular case .

In this respect the decision of Michaud C.J . in In re Regina v.
Thibodeau, referred to by Mr. Ronald C. Stevenson in . his com-
ment appearing at (1956), 34 Can. Bar Rev. 206, will bring some
measure of relief to those members of the profession who indulge
in the disquieting occupation of giving "off-the-cuff" opinions on
libel and contempt to newspaper clients with, deadlines looming
in the background .

While the decision in R. v. Gray (1865), 10 Cox C. C. 184, ap-
pears amply to support the conclusion arrived at by Michaud C.J.,
some care should be taken in applying in a country organized un-
der a federal system of government statements made in courts
operating under aunitary system, which can be suspected of being
derived from a fusion of the principles applicable to libel and con-
tempt. One can see in some of the English contempt cases the free
use of terminology normally associated with the law of libel in
its application to the reporting of judicial proceedings. Perhaps
this is because the principles involved are considered to be sub-
stantially identical .

It is unfortunate that reference was not made to Rex v. Willis
and Pople (1913), 4 W.W.R. 761, in which an application for the
adjournment of a murder trial was allowed on the ground of pos
sible prejudice arising from . newspaper publicity given to alleged
confessions admitted at the inquest. The facts, are a little obscure
from the report, but it would be unrealistic to dismiss the case as
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being decided solely on the basis that undue emphasis was given
to the alleged confessions in headlines. It is interesting to note
that Rex v. Willis was cited by Edward S. MacLatchy in his
article on "Contempt of Court by Newspapers in England and
Canada" in (1938), 16 Can. Bar Rev. 273, as authority for a pro-
position directly contrary to the decision in In re Regina v. Thi-
bodeau, and the case seems to have been similarly dealt with in
10A Hals . (3rd) 356, annotating 8 Hals. (3rd) 9, para . 12 . In In re
Regina v. Tremblay (unreported), decided by Manson J. on
October 20th, 1955, the court said : "Perhaps the most glaring
illustration of mischievous reports in the press is the reporting of
alleged confessions of accused at preliminary hearings . These con-
fessions may never be received in evidence in a higher court."
But this was obiter, and the learned judge may have been, like
Michaud C.J., merely deploring what is permissible under the ex-
isting state of the law.

One particular point of interest is the statement by Michaud
C.J ., not directly referred to by Mr. Stevenson, that "If, after a
request or warning by a Magistrate that a certain part of the evi-
dence should not be published, any newspaper disregards such
warning or order and publishes it, then it might become liable
to be penalized for contempt of court" . It is a nice point whether
a magistrate would have authority to make any such order. The
authority of a superior court judge in similar circumstances ap-
pears to have been established in Re Clement (1822), 11 Price 68,
147 E.R. 404, and the question is also dealt with in Rex v. Mc-
Kinnon (1909), 30 N.Z.L.R . 884.

Let us hope that a few more of these everyday problems can
be clarified. What about the reporting of trials within trials,
either where the jury are free to come and go, or where the jury
are locked up?

C. PAUL DANIELS*

Delegation between Federal Parliament and
Provincial Legislature

TO THE EDITOR :

In Professor Laskin's comment on the Scott case at page 215 of
the February issue of this review, he expressed the opinion that
the Nova Scotia Delegation case does not preclude delegation
between federal parliament and provincial legislature "where each
has independent competence in respect of the subject matter in-

*Of Lawson, Lundell, Lawson & McIntosh, Vancouver .
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volved" and that such delegation is, therefore, legally possible .
This proposition seems to me to need important qualification.

Professor Laskin's argument begins by recalling that the main
point of the Nova Scotia Delegation case is that "the B.N.A . Act,
in conferring powers exclusively and separately on Parliament and
on provincial legislatures, must be read as forbidding the exer-
cise by one of them of any powers of the other even by revocable
delegation" (p . 221) . That case therefore has no relevance, he
argues, to a delegation in which the delegate is called upon to
exercise a power it already has under the B. N. A. Act. And he
concludes that this sort of delegation between federal parliament
and provincial legislature is still possible.

This conclusion is significant only if the legislatures do in fact
have "independent competence" in respect of the same subject
matter. But to what extent do they have such competence? The
answer to this question depends upon what is meant by "inde-
pendent competence" .

Firstly, it may mean that federal parliament and provincial
legislature have a legislative jurisdiction in common-for example,
a jurisdiction in relation to agriculture or immigration . If Pro
fessor Laskin means this, then his proposition is at best of limited
value, for the great majority of legislative powers are not shared
by federal parliament and provincial legislature, the powers under
sections 91 and 92 of the B . N. A. Act being mutually exclusive.
Since these powers are exclusive, a provincial legislature, for ex-
ample, could -never delegate to the federal parliament a section
92(13) legislative power, because the federal parliament does not
have a ; section 92(13) legislative power. My point here is that
most delegations, and almost all the ones that would be desirable,
will necessarily involve an "admixture ofpowers" under the B.N.A.
Act : that is to say, they will involve delegations of powers that are
not common to both legislatures .

Secondly, "independent competence" may mean that federal
parliament and provincial legislature are competent to legislate
about something from different aspects . In other words, the same
subject matter maybe affected by both federal and provincial leg-
islation, but from different aspects . Professor Laskin's reference
to the Ontario Summary Convictions Act, which makes certain
sections of the Criminal Code applicable to provincial penal pro-
ceedings, as a good example of the sort of delegation he had in
mind, indicates that this is the meaning he attributed to these
words. The provisions of these particular sections of the Criminal
Code are valid federal legislation under section 91 and, when in-
corporated into the provincial law under the Ontario Summary
Convictions Act, are valid provincial legislation under section 92.
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Each legislature is "independently competent" to enact such legis-
lation . But is there in such legislation anything in the nature of a
delegation of power or the exercise of a delegated power? Does
delegation not involve authorizing some body to exercise a power
that the delegating body has? How can one say that the federal
parliament is exercising a delegated power from a provincial leg-
islature when parliament is legislating under the authority of a
heading of section 91 that is exclusively its power (for example,
under section 91(27)) and when the provincial legislature itself
does not have that power? The provincial legislature cannot give
what it has not got! I submit, therefore, that if "independent
competence" is used in this second meaning, we cannot speak of
the legislation about matters in which the legislatures are inde-
pendently competent as being "delegated legislation", unless "de-
legation" is being used in a novel sense.

By the same reasoning, one may argue that delegation is not
possible even in those cases where there is a legislative jurisdiction
common to both federal and provincial legislatures . For example,
let us suppose that a provincial legislature delegated power in re-
lation to agriculture to the federal parliament. Would the federal
parliament, in enacting a law that falls within the ambit of the
delegated power, be acting under the delegated power or under
its independent power? How could we know? The legislation
would be valid federal legislation and in force in the province
even though the provincial act delegating the power had never
been passed . Is it then proper, or profitable, to speak of delega-
tion here? To look at the problem from another viewpoint, let us
suppose that the federal parliament delegated power in relation
to agriculture to a provincial legislature . Would the provincial
legislature, in enacting a law that falls within the ambit of the
delegated power, be acting under the delegated power or its in-
dependent power? Because the provincial legislature has only the
power given it by the B. N. A. Act (the Nova Scotia Delegation
case prevents it from acquiring any more power by delegation),
the power delegated to it would have to fall within the limits of
the power of the provincial legislature in relation to agriculture
under the B. N. A. Act. Again, how could one know whether it
would be exercising a delegated power or its own power? To call
it "delegated legislation" would have no practical significance .

And so I reconcile myself, admittedly with reluctance, to the
fact that since the Nova Scotia Delegation case delegation, certainly
any delegation of important consequence, between federal parlia-
ment and provincial legislature is not possible .

C. B . BOURNE*

*C. B . Bourne, B.A . (Tor.), LL.B. (Cantab.), Associate Professor,
Faculty of Law, University of British Columbia .
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Further Comments on Reese v . The Queen,

[I9SS] Ex. C. R. 187

TO THE EDITOR:
Two matters arising out of Reese v. The Queen, which was the sub-
ject of comment by Mr. John Willis in your issue of December
last (p . 1186), seem to call for further notice. Neither Cameron J.
nor Mr. Willis in their discussion of the admissibility of inter-
departmental communications refers to Dufresne Construction
Co . Ltd. v. The King, an earlier decision of the Exchequer Court
reported in [1935] Ex. C. R. 77 . This case concerned a petition of
right by the suppliant, claiming the value and cost of work done
under a contract entered into with the respondent. Objection was
made to the production of various memoranda prepared by re-
spondent's chief engineer or local engineer, on two grounds, only
one of which concerns us here : that it was against public interest
that they should be filed (p . 87). Angers J., applying Robinson v.
State of South Australia, [1931] A.C . 704, dealt with the objection
inthese words (p. 88) :

I do not think that public policy or public security are in the least
concerned in the present case ; on [this] ground I would have no hesi-
tation to dismiss the objection to the filing of the memoranda in
question . The production of these documents could not be prejudi-
cial to public interest ; they only deal with the relations of the Crown
and the suppliant. The privilege of exclusion of documents as evidence
at the request of the Crown must not be extended beyond the require-
ments of public safety or convenience .

Admittedly, Duncan v. Cammell, Laird & Co., [1942] A.C. 624,
had not yet appeared as a counter to the liberal tendencies display-
ed by the Privy Council in Robinson's case. However, it would
appear that the test applied by Angers J. in the Dufresne case was
very much that set out ,by Rand J. in R. v. Snider, [1954] S .C.R.
479, at p. 485, when he holds that the question for the court is
whether the documents might, ~ on any rational view, be such
that the public interest requires that they should not be revealed .
Angers J. answered this question when he held that "the produc-
tion of these documents could not be prejudicial to the public
interest".

The other matter to be considered is the reference in Reese v.
The Queen to section 27 of the Ontario Evidence Act, [1955] Ex.
C.R . at p. 197. Cameron J. held that there was nothing novel in
upholding an objection to production of correspondence and
memoranda passing between members of one or more depart-
ments of government .

Indeed, the Evidence Acts 'of several of the provinces have placed
Crown privilege in relation to documents in statutory form . . . . For
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example, section 27, Revised Statutes of Ontario 1950, chapter 119,
provides as follows :

`27 . Where a document is in the official possession, custody
or power of a member of the Executive Council, or of the head of
a department of the public service of Ontario, if the deputy head
or other officer of the department has the document in his personal
possession, and is called as a witness, he shall be entitled, acting
herein by the direction and on behalf of such member of the Exe-
cutive Council or head of the department, to object to produce
the document on the ground that it is privileged, and such objec-
tion may be taken by him in the same manner, and shall have the
same effect, as if such member of the Executive Council or head of
the department were personally present and made the objection .'

This suggestion that section 27 creates some statutory privilege
would appear to originate with 4 Canadian Encyclopedic Digest
(Ontario) (1st ed ., 1928) §83, p. 668, where Dr. MacRae writes :

Moreover the Ontario Evidence Act enacts in broad form a pri-
vilege for `documents in the official possession, custody or power of
a member of the Executive Council or of the head of a department
of the public service of [Ontario]' .

The same statement appears in 7 C.E.D . (Ont.) (2nd ed ., 1952)
§86, p. 333, and a similar one is to be found in Wigmore, §2378(6) .

The suggestion might appear to have received judicial support
in Siebel v . Foster, [1944] O.W.N. 647 (H.C. Ont.) . There, counsel
relied upon section 26 of the Evidence Act, R.S .O ., 1937, c. 119
(the equivalent section at the time), establishing the privilege for
documents "in the official possession, custody or power of a mem-
ber of the Executive Council, or of the head of a department of the
public service of Ontario" (p . 648) . Roach J. held, at p. 649, that
"under the provision of the relevant section of The Evidence Act,
those documents are privileged" .
A reading of section 27 would appear to disclose neither the

creation of a new privilege for official documents nor even the
statutory enactment of a common-law privilege. At common law,
such privilege as exists in relation to official documents depends
firstly on the fact that they are official, and secondly on the fact
that the head of the appropriate department ofgovernment objects
to production on the ground that disclosure would be contrary
to the public interest . In determining whether a common-law pri-
vilege applies to a particular Ontario document, we must first
inquire as to its official nature. It is submitted that for an Ontario
document to be official it must be one "in the official possession,
custody or power of a member of the Executive Council or of the
head of a department of the public service of Ontario" . The ques-
tion then arises whether the objection to production must be made
personally by the member of the Executive Council or the head
of department concerned. Section 27 appears to provide an answer
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to this question . The senior official is not bound to lose a day in
court but may make his objection through the "other officer who
has the document in his personal possession" . Nothing more is to
be found in section 27 than this provision which, ifanything, creates
a statutory exception to the hearsay rule and permits a junior
officer to swear that his superior claims privilege on the ground
that production would be contrary to the public interest . Nothing
is said as to the nature of the privilege or the form of objection
save that the objection may be taken by the junior officer "in the
same manner, and shall have the same effect, as if such member of
the Executive Council or head of the department were personally
present and made the objection" .

J. D. MORTON*
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*Lecturer, Osgoode Hall Law School, Toronto .
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