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Introduction

Interest in the subject of unjust enrichment is widespread in the
common-law world. This is hardly surprising in view of the scope
the subject offers for writers on jurisprudence and analysts of
legal rules alike. In recent years this interest has resulted in the
publication of books by the late Sir Percy Winfield and Mr.
Munkman in England' and Professor Dawson of Michigan in the
United States .' The present essay is put forward, not as a complete
investigation of all branches of this subject, but as an attempt to
analyze those parts of the law of unjust enrichment which have
their source in the common law and have been developed in the
common-law courts . This is not to deny the importance of equity :
for, as will be seen from time to time in what follows, references
to the equitable approach to the problems of this subject are often
necessary even when the common-law rules are being considered .
In this part of the law, as in others, equity has played its usual
role of glossator and improver . But in this respect a fundamental
distinction should be drawn, which will explain the unusual title
of this essay.
A great deal of controversy has centered around the rubric by
which this branch of the law should be known. Some writers, for
example Professor Dawson, have made use of the expression "un
just enrichment" . Others, particularly,in England, have stuck to
"quasi-contract", described by Mr. Fifoot' as an "unfortunate"
title. One way of settling this controversy, which is basically a
*G. H. L. Fridman, M.A., B.C.L., LL.M., Lecturer in Law in the University of Adelaide, Australia.
1 Munkman, Law of Quasi-Contracts (1950) ; Winfield, Law of QuasiContracts (1952).
2 Unjust Enrichment (1951) . See also the article by Baxter, Unjust Enrichment in the Canadian Common Law and in Quebec Law (1954), 32
Can, Bar Rev. 855 .
1 Fifoot, History and Sources of the Common Law (1949) p. 363 .
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futile one, since the choice of title in no way affects the nature and
underlying principles of the subject-matter, is to say that historically speaking the first rules to emerge are the common-law ones,
which do in fact relate to "quasi-contracts", that is, to instances
where recovery was not possible under the ordinary law of contract as contained in the action of assumpsit, but had to be based
upon an extension of indebitatus assumpsit (which Chief Justice
Holt rightly regarded as unwarranted and incorrect) . Later, with
the addition of equitable doctrines, such as contribution between
sureties and tracing orders, and other forms of liability, such as
accounts stated and general average, this branch of the law ceased
to deal with a restricted collection of instances and developed
into the more general idea of "unjust enrichment". Hence a
writer who deals only with the common-law aspects of the subject could properly refer to his work as being in the field of quasicontract : whereas one whose studies embraced the common-law,
equitable and other rules would be more correct in referring to the
subject as "unjust enrichment".
On the basis of the foregoing distinction this particular study
deals with the quasi-contractual, that is to say, common-law aspects of the law of unjust enrichment .
The history of the common-law growth out of the writs of
account, debt and indebitatus assumpsit need not be retailed again.'
It is not the purpose of this essay to justify the present rules on
historical grounds, or to answer judicial attacks on the general
theory of unjust enrichment.' It should no longer be necessary to
disprove the contention' that quasi-contract (and therefore unjust
' For Holt's attacks see Shuttleworth v . Garnett (1689), 3 Lev . 261 ;
Tomkyns v . Barnet (1694), Skinner 411 ; Anon . (1695), Holt 35 ; Hussey
v. Fiddall (1698), 12 Mod . 324 ; City of York v . Toun (1700), 5 Mod . 444 ;
Starke v . Cheeseman (1700), 1 Ld. Ray . 538 ; Smith v. Aierey (1705), 6
Mod . 128 ; Holmes v. Hall (1705), 6 Mod . 161 ; Lamine v . Dorell (1706),
2 Ld . Ray . 1216 ; Crifford v . Berry (1709), 11 Mod . 241 .
6 For the early history of Account see : Pollock and Maitland, History
of English Law, 11, p . 219 ; Holdsworth, History of English Law, III, p .
426 ; Ames, Lectures in Legal History, Lecture XI ; Fifoot, op . cit., p .
268. See also Jackson, History of Quasi-Contract (1936) pp . 6, 32-34 ;
Langdell, Equity Jurisdiction (1888), 2 Harv. L. Rev. a t pp . 243 et seq .
For Debt see : Pollock & Maitland, op . cit ., pp . 201-214 ; Holdsworth, op .
cit., III, pp . 425-426 ; Winfield, Province of the Law of Tort (1931) pp.
122-123 ; Ames, op . cit., Lecture VIII ; Jackson, op . cit., pp . 19-20, 25,
28-29, 34-36 ; Fifoot, op . cit ., pp . 217-233 . For Indebitatus Assumpsit see
Ames, op . cit., Lectures XIII, XIV ; Holdsworth, op. cit., III, pp . 428-446 ;
Jackson, op. cit,, pp . 39-41 ; Fifoot, op . cit ., pp . 330-360 .
6 Such as Lord Sumner's famous remark about "that vague jurisprudence which is sometimes attractively styled `justice as between man
and man"' : Baylis v . Bishop of London, [1913] 1 Ch . 127, at p . 140. Cp .
also Scrutton L.J .'s reference to "well-meaning sloppiness of thought" in
Holt v . Markham, [1923] 1 K.B . 504, at p. 513 .
7 See Sinclair v. Brougham, [1914] A .C . 398, at pp . 415 per Lord
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enrichment) is connected with contract because from the seventeenth to the nineteenth centuries the cases in the field were remedied by the writ of indebitatus assumpsit . The present writer
takes it for granted that there is a separate title in the law under
which these questions can be discussed. Hence this study has as
its purpose the analysis of four categories of recovery,which can
be regarded as genuinely quasi-contractual, in that they are distinct from any other categories of recovery either at common law
or in equity . They are distinct for two reasons .
In the first place they are concerned with the recovery of
liquidated sums of money-and not chattels or damages-which
cannot be recovered by allegations of tort, breach of contract or
breach of trust. In this respect perhaps it should be said that the
tort of conversion has many similarities with the idea of unjust
enrichment (and thus with the quasi-contractual remedies to be
discussed) . Hence the early use of indebitatus assumpsit instead
of conversion by means of the doctrine of "waiver of tort" .,,
Hence also possibly the curious decision in Taylor v. Plumèr.9
Secondly, they involve the idea of implied obligations, as distinct from implied contracts . Genuine implied contracts give rise
to contractual liability. Implied obligations, like implied con
tracts, are based on the factual situation in which the parties find
themselves, but unlike implied contracts have nothing to do with
the implication of any agreement beiween the parties." Implied
obligations give rise to quasi-contractual liability for unjust enrichment in the following sets of circumstances.
A. Where there was No Intention to Enrich

Under this heading will be discussed cases where there was lacking any real or freely formulated intention to pass on the money
sought to be recovered. The intention will be lacking where payHaldane L.C., 432-433 per Lord Dunedin, 440 per Lord Parker, 452
Lord Sumner. Cp. Morgan v . Ashcroft, [1938] 1 K.B. 49, at p. 62
Lord Greene M.R., and the Court of Appeal in Re Diplock, [1948] Ch.
465,s at pp. 480-481 .
On which see Fridman, Waiver of Tort (1955), 18 Mod. L. Rev. 1 .
(1815), 3 M. & S. 562, where money, although both fungible and
negotiable, could be recovered in conversion, although normally an action for conversion is not appropriate where the claim is for money, except where cheques are involved (though here it is the actual piece of
paper which is converted, its value being the amount paid out under it
-an interesting though not unjustifiable fiction) .
to Lord Mansfield appreciated as had Holt C.J . (but as the House of
Lords did not in Sinclair v . Brougham) that remedies for unjust enrichment did not depend on implied contracts : Moses v. MacFerlan (1760), 2
Burr. 1005.
per
per
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ment resulted from a mistake which was self-induced by the plaintiff, or fraudulently or innocently produced by the payee or some
other person ; it will also be lacking where the plaintiff was acting
under compulsion.
Sometimes the rule is expressed to be that recovery is permitted of an "involuntary payment", that is, a payment which would
never have been made if the parties jointly had been masters of
the situation." But to put the test in terms of asking whether
there was a voluntary payment, it is submitted, is unhelpful. For
it is still necessary, as the cases show, to ask what is meant by
"involuntary" . The investigation of the facts of a case is only
put off a short while, and the analysis of the legal principles involved only postponed one stage, by speaking of "involuntary
payments". An examination of the cases reveals that to discover
whether a payment was "involuntary" one must ask : Was there
anything which the law regards as nullifying an otherwise effective
intention? It is now clear that only mistake, fraud and compulsion have the required nullifying effect .
Mistake

In cases of mistake the plaintiff's right to recover does not
necessarily rest upon any deception on the part of the defendant.
But it frequently happens that there is an element of fraud in
such cases, particularly where the defendant from whom recovery
is being sought was not the original payee. But the presence or
absence of fraud does not affect the general principles relating to
recovery of money paid by mistake: for general purposes, therefore, no separate discussion of fraud is necessary, and references
will usually be made only to mistake.
Broadly speaking, as the older cases show, the obligation to
refund money paid over by mistake lies where it would be unfair
or unconscionable for the defendant to keep the money by rely
ing upon the error of the plaintiff." But in more recent cases"
emphasis has been laid on the technical rules governing claims
for money paid by mistake.
The first of these is that payment must have been made in

"See Lord Sumner in Jones v . Waring and Gillow, [1926] A.C. 670,
at p . 696 ; Greene M .R . in Morgan v. Ashcroft, [1938] 1 K .B. 49, at p . 66 ;
Atkinson J . in Transvaal & Delagoa Bay Investment Co. Ltd. v . Atkinson,
[1944] 1 All E.R . 579, at p. 584 .
12 In Sadler v . Evans (1766), 4 Burr . 1984, at p . 1986 . See also Bize v .
Dickason (1786), 1 T.R . 285 ; Kelly v. Solari (1841), 9 M . & W. 54, at p.
58 per Parke B . ; and Aiken v . Short (1856), 1 H . & N . 210, at p . 214 per
Platt B .
13 E.g., Anglo-Scottish Beet Sugar Corp . Ltd. v . Spalding
U. D. C.,
[1937] 2 K .B . 607 ; Weld-Blundell v. Synott, [1940] 2 K.B . 107 .
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ignorance of the truth. Knowledge of the true state of affairs will
bar an action. But the fact that a plaintiff has the means of knowledge is not sufficient to bar his recovery. "Mere means of knowledge is not the same thing as knowledge." 14 For recovery to be
barred the plaintiff, with the means of knowledge at his disposal,
must have waived all inquiry." Thus in two recent cases'-' a company paid money under a mistake on the part of one of its agents,
when another of its agents knew the true facts but did not know
that the payments were being made erroneously. Although the
company could be said to have had the means of knowledge, recovery was allowed.
Whether the plaintiff was careless is immaterial, for Kelly v.
Solari 17 makes it clear that the plaintiff's carelessness will be no
bar to recovery. To this there is one exception. For where "the
payer was subject to a duty as against the payee to inform him
of the true state of the account-in effect a duty not to make a
mistake of fact in that regard", the plaintiff will be estopped from
recovery by his own breach of that duty, that is, carelessness .'$
One very important question in this respect is the effect of forgetfulness . In Kelly v. Solari Lord Abinger C.B., when charging
the jury at the original trial, expressed the opinion that forgetting knowledge one once had would amount to mistake. But he
retracted his words when the case came before the full court, and
said :
I certainly laid down the rule too widely to the jury when I told them
that if the directors once knew the facts they must be taken still to
know them and could not recover by saying that they had since forgotten them. I think the knowledge of the facts which dis-entitles the
party from recovery must mean a knowledge existing in the mind at
the time of payment .',

From this it would seem that to forget is the same as to make a
mistake. That was also the view of Kay L.J. in Barrow v. Isaacs
& Son," at least so far as the recovery of money was concerned.
But Lord Esher M.R. took a different attitude . He thought that
14 Per Lord Blackburn in Brownlie v. Campbell (1880), 5 App . Cas .
925, at p. 952 .
11 Williams J. in

Townsend v. Crowdy (1860), 8 C.B.N.S. 477, at p.
494. Cp . Jones v . Waring and Gillow (ante) at pp. 688, 696, 698 .
is Anglo-Scottish Beet Sugar Corp. Ltd. v . Spalding U. D . C. (ante) ;
Turvey .v . Dentons (1923) Ltd., [1953] 1 Q.B. 218.
17 (1841), 9 M. & W. 54 .
11 Asquith J. in Weld-Blundell v . Synnot (ante)
at p. 115 . Cp . the situation in respect of negotiable instruments : Jones v. Waring and Gillow
(ante) . See also Skyring v. Greenwood (1825), 4 B. & C. 281, and Holt v .
Markham, [1923] 1 K.B. 504 .
20 [1891] 1 Q.B. 417 .
11 (1841), 9 M. & W. 54, at p. 58 .
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forgetfulness was not mistake at all. This opinion has been criticized. Eve J., for example, in Lady Hood of Avalon v. Mackinnon"
considered that "when a person has forgotten the existence of a
pre-existing fact, and assumes that such fact did not pre-exist he
is laboring under a mistake, and he acts on the footing that the
fact really did not pre-exist" . This view admittedly is consistent
with the idea that a plaintiff's carelessness will not bar recovery .
For forgetfulness is a kind of carelessness, or contributory negligence. But Kay L.J . in Barrow v. Isaacs went on to say, so far as
relief from forfeiture was concerned, that equity might not be
favourably disposed to anyone asking for such relief who had been
forgetful or careless . If the common law takes a different view of
the effect of forgetfulness, it would seem possible to argue that
the plaintiff will be permitted to recover even where it could be
said that the defendant would not really be acting unconscionably by keeping the money; for it was paid to him as a result of
the plaintiff's own forgetfulness, for which the defendant was not
responsible. But the issue has not been settled ; apart from Kelly
v. Solari, the cases cited were not concerned with money claims .
The second important rule is that the mistake must have been
a mistake about the plaintiff's liability to pay. But a vexed question is whether the liability under which the plaintiff mistakenly
thought he was obliged to pay has to be a legal liability in order
to permit recovery . Baron Bramwell, in Aiken v. Short, 22 said that
the mistake must be "as to a fact which, if true, would make the
person paying liable to pay the money; not where, if true, it would
merely make it desirable that he should pay the money" . In that
case :
The plaintiff bank paid money that was owing to the defendant, who
had an equitable charge on certain property . This property had apparently descended to X, who, when asked by the defendant for payment of the debt, had referred her to the bank. The bank which had
purchased the mortgaged estate from X, paid the defendant. It was
afterwards discovered that X in fact had no title to the property, and
therefore passed none to the bank, which now claimed back the money
from the defendant .

The plaintiff's claim was unsuccessful. But the judgments reveal a
variety of opinions why it should be unsuccessful. Pollock C.B .
thought that the defendant had had nothing to do with the bank's
mistake, which had acted as X's agent in paying the money. Platt
21 [190911 Ch . 476, at pp . 482-483 .

22 (l856), 1 H . & N . 210, at p.
W . 54, per Parke B . at p. 58 .

215 . Cp. Kelly v. Solari

(1841), 9 M. &
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B. decided against the bank on the ground that the money was
actually due to the defendant, consequently there was no obligation to refund it . Bramwell B., after making theremark just quoted,
applied it to the facts of the case and held that the bank could not
recover because it had paid without being, mistakenly or not,
under any obligation to pay. If the facts had been as the bank imagined they were, "the bankers were at liberty to pay or not as
they pleased" . The mistake of fact which the bank made did not
go to any supposed liability : what the bank mistakenly thought
was'that they could sell the estate for a better price.
It will therefore be seen that only Bramwell B. made his principle of "legal liability" the basis for the decision in Aiken v.
Short. This opinion, it is submitted, must be regarded as obiter .
In a number of later cases, however, it has been cited with approval
and used as the basis for a decision ." In Kerrison v. Glyn Mills,
Currie & Co?4 the principle was extended to cover not only cases
where there was a mistaken supposition that a legal liability existed, but cases where there was a mistaken belief that a legal
liability was due to come into existence at sortie future date, that is,
where payment was made in anticipation of a legal liability.
But all these cases deal with recovery in terms of mistake
about legal liability. Such an approach to this question has been
regarded as too narrow by some authorities . Most of the cases do
concern mistakes about legal liability, that is, they are cases where
payment was made in the belief that it was being made for valuable consideration .25, But it has been suggested that Bramwell B.'s
dictum is not "final and exhaustive". In Morgan v. Ashcroft, 26
both Greene M.R . and Scott L.J. voiced the opinion that recovery
might be permitted where there was mistake as to the nature of
the transaction and mistake as to the person to be .benefited, even
though no question of legal liability was involved . In that case,
however, the court refused to allow a bookmaker who had overpaid someone who had made bets with him to recover the excess .
This was because to have done so would have involved investigating wagering transactions and recognizing them as producing
legal ob ligations. The court held that in this case, since the mis23 R e Bodega Co . Ltd., [1904] 1 Ch . 276, at p . 286 per Farwell L.J . ;
Maskell v . Horner, [1915] 3 K .B . 106, at p . 109 per Rowlatt J . ; Continental Caoutchouc v . Kleinwort (1904), 90 L .T . at pp . 476-477 per Romer
L .J . ; Steam Saw Mills v. Baring Bros., [1922] 1 Ch. 244, at p . 250 per
Lord Sterndale M .R.
24 (1912), 17 Comm . Cas 41 .
.
25 See Atkinson J . in Anglo-Scottish Beet
Sugar Corp . Ltd. v. Spalding
U.D .C ., [193712 K.B . 607, at p . 615 .
26 [193811 K .B . 49, at pp . 66, 73-74 .
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take was concerned with a non-legal obligation, it was not
"fundamental", because the whole transaction was in the nature
of a "voluntary payment" . It is submitted that a possible implication of the decision, if not the dicta in the case, is that recovery is
only permitted where there was a mistake about a legal obligation .
But this is not the view of Sir Percy Winfield," or Mr. Munkman, 2 $ both of whom speak of "fundamental" mistake, using
that vague term to include more than is meant by the "Bramwell"
test . They would seemingly include among cases where recover is
to be permitted the "mistaken identity" illustration of Greene
M.R., that is, A making a voluntary payment (for example, by way
of birthday gift) to B under a mistaken belief that he is C (whom
he really wishes to benefit) 29
Some support for this argument would seem to be contained
in the Court of Appeal's decision in Larner v. L.C.C. 31 There:
The defendants were seeking to recover in a counter-claim overpayments made to an employee while he was on war service . They had
promised to make up the difference between the service and civilian
pay of their employees, and the latter were supposed to inform them
of any changes in service pay. This the plaintiff omitted to do. The
defendants, therefore, paid him too much . When he returned to their
employment after the war, the mistake was discovered, and the defendants began deducting the repayments from the plaintiff's pay . He
sued to get the full amount : they counterclaimed to recover the excess .
Judgment was given in their favour and was upheld on appeal .

The Court of Appeal made it clear that, although no consideration was given for the L.C .C.'s promise, which therefore meant
that they were under no legal obligation to implement it, the promise was made as a matter of moral or semi-public duty (possibly
out of a feeling of public policy) . That recovery was permitted
in such circumstances seems to show that Bramwell B.'s dictum
is not in fact exhaustive, as Denning L.J. said, agreeing with the
earlier remark of Scott L.J ." But, even if it is not exhaustive, how
far will the law go in allowing recovery where there was no mistake about a legal liability?
The answer is by no means clear, in view of the paucity of definite authority. It is submitted, however, pace Sir Percy Winfield and others, that a mistake which turned around a supposed
moral obligation (or even real one-as in the mistaken identity
case just mentioned) should not give rise to recovery . For, where
27 Law of Quasi-Contracts, p . 47 ; Mistake of Law
(1943), 59 L .Q.
Rev. 327, at pp . 335-338 .
21 Law of Quasi-Contracts, p . 26 .
29 [193811 K.B . 49, at p . 66 .
31 [194912 K.B . 683 .
31 Ibid., at p. 688 .
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private moral obligations are concerned, it is submitted, payments made because of them can be classified as voluntary. But
there may be obligations-not strictly enforceable as contracts,
that is, as legal obligations-which may none the less have the same
effect as if they were legal liabilities, as a result of their being moral
obligations of a public nature ." This would exclude therefore,
contrary to Winfield, the recovery of money given as a birthday
present by mistake to the wrong person. But it would include
cases of mistaken payments made to fulfil what the payor considered to be a public duty . The dictum of Bramwell B., therefore,
must be widened in scope so as to include mistakes of this kind .
Winfield introduces his discussion of Aiken v. Short by quoting the case in connection with mistake as to private rights ." For
Bramwell B.'s dictum deals, and the subsequent expositions of it
also deal, with mistakes about the existence of private obligations,
which seem at first sight to depend on questions of law, but are
more properly described as depending on issues of fact . It is important that mistakes about such obligations should be regarded
as mistakes of fact. For (subject to one reservation which will be
made later in dealing with "compulsion") it seems to be a further
cardinal rule in this branch of the law that mistakes about law
which result in the paying of money do not ground actions for
recovery . The general rule, which runs throughout English law,
is ignorantia juris non excusat. Applied here it means that payments made under a mistake of law cannot be recovered.
But before discussing the distinction between mistakes of law
and mistakes of fact a short digression should be made . It seems
to have been thought in the past that there was no difference between the rules of equity and those of common law in cases concerning the recovery of money. So far as other equitable relief was
concerned, for example, relief from forfeiture, claims for -specific
performance, or rescission of contracts, a mistake of law was as .
effective as a mistake of fact : the party seeking the protection or
intervention of equity could rely on a mistake of either kind, subject to certain equitable principles such as laches . It was thought,
however, that where the claim was for the recovery of money paid
by mistake, a mistake of law could no more be relied on in equity
than at common law.34 As a result of the investigations and deci22
Cp. National Association of Local Government Officers v . Bolton
Corporation, [1943] A.C. 166, at pp . 178 (Lord Simon L.C.), 180 (Lord
Atkin), 186-187 (Lord Wright).
33 Law of Quasi-Contracts, pp . 44 et seq .
14 Rogers v . Ingham (1876), 3 Ch .D . 351, at pp . 355 per James L .J.,
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sion of the Court of Appeal in Re Diplock" (affirmed by the House
of Lords in Ministry of Health v. Simpson 38), it would seem that
this view is incorrect. Equity will permit recovery of money paid
under a mistake of law.
However, the intervention of equity is not likely to occur except where the common law does not give a remedy, since the
mistake is one of law, and where the relationship between the
parties is one of which equity will take cognizance. But what is
such a relationship? In the Diplock case it was that of executor
and next-of-kin. In most cases it seems to have been a genuinely
fiduciary relationship . But in Sinclair v. Brougham" the House of
Lords spelled a fiduciary relationship out of circumstances which
do not seem to have justified such a conclusion . The only alternative way of regarding the "tracing order" doctrine is to say that
it involves title to property which equitable rules will allow a
claimant to follow so long as it is still identifiable. But that is not
quasi-contract (though it no doubt comes under the heading of
unjust enrichment) . If the quasi-fiduciary approach is the correct
one, then it seems that equity has gone a long way towards abolishing the distinction between mistake of law and mistake of fact .
But the common-law approach may still be the proper one, where
the claim for money paid by mistake is in origin a commonlaw claim. It is submitted, however, that there is a lot to be said
for adopting the equitable approach to mistake of law and permitting recovery where the mistake was one of law, thus abolishing the difficult, and even dubious distinction between questions
of fact and questions of law. It may even be that in England the
provisions of the Judicature Act demand abolition, since equitable principles must now prevail over common-law ones," though
this may not be a valid argument in respect of claims of pure
common-law origin . 39
At the moment, therefore, the distinction still seems to operate,
although in this part of the law, as elsewhere, it creates difficulty
by its subtlety and results in nice distinctions which do not always
seem to be reasonably drawn.
357 per Mellish L .J . Note however the doctrine of Ex Parte James (1874),
L. R . 9 Ch. 609.
ac [19511 A .C . 251 .
11 [19481 Ch . 465 .
37 [1914] A .C . 398 . On this point see Baxter (1954), 32 Can . Bar Rev .
at p. 865 .
ss Judicature Act, 1873, s. 25(11) . The provisions of this subsection
will now be found in the Judicature Act, 1925, s . 44 . Little resort has been
made to this general provision : Snell's Principles of Equity (24th ed.,
1954) p . 12 .
11 See Re Diplock, [1948] Ch . 465, at p . 480 .
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There are some mistakes which are clearly mistakes of fact,
for example, where A sees B and thinks that he is C: there are
others which are just as clearly mistakes of law, for example,
where A through ignorance of the law mistakenly believes that a
contract which is illegal is valid and enforceable, or believes that
a will has created a valid charitable trust. But other mistakes do,
not so easily fall into one or other of these categories . In such
cases the mistake looks as if it is one of law but turns out to be
one of fact, or looks as if it is one of fact but turns out to be one
of law." Thus in Turvey v. Denton's (1923) Ltd. 41 the defendants
were seeking to counterclaim for overpayments of rent . They
realized only later that they need not have paid as much as they
had done because they could have deducted a certain amount by
way of income tax. At first sight this seems to be a mistake of law,
namely, one relating to the law of income tax,42 but it was really
a mistake of fact . For the reason why the tax was not deducted
was because there was a mistake about the length of the lease
which the defendants had taken-and the amount of tax payable
differed according to the length of the lease in question . In Solle
v. Butcher," the majority of the Court of Appeal held that the
plaintiff's mistake was one of fact, although it looked as if it
were a question of law (as Jenkins L.J ., dissenting, considered it
to be). There the mistake was about the "standard rent" payable
for a certain flat 'under rent restriction legislation . The rent depended upon the effect of recent alterations to the flat, on which
turned the application of the legislation . At first sight, therefore,.
this would seem to be a mistake of law, namely, one relating to the
effect and application of a statute. But the majority of the court
considered the mistake to be one of fact, whether the fiat as altered was the "same" as the flat before the alterations had been effected . A similar result has been reached, largely through the
intervention of equity, in cases involving relief from specific performance, rescission or forfeiture in respect of private agreements .
Mistakes about the effects of such agreements, though one would
See Holt v . Markham, [1923] 1 K.B . 504.
41 [1953] 1 Q .B. 218 . See also Barber v . Brown (1856), 1 C .B . (N .S .)
121 ; Meadows v . Grand Junction Waterworks Co. (1905), 69 J.P . 255 .
42 Cp . National Pari-Mutual Society v . R . (1930), 47 T .L.R . 110, and
William Whiteley Ltd. v. R . (1909), 101 L.T . 741 . Contrast Sebel Products
v. Commissioners of Customs & Excise, [1949] All E .R. 729, where money
paid while the question of liability to pay it was still sub judice was recoverable . In that case there was no mistake-only doubt .
43 [1950] 1 K .B . 671 .
40
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imagine them to be mistakes of law, have been held to be mistakes
offact ."
But mistakes about the construction of private arrangements
are mistakes of laW,45 and it would seem very possible that, where
a statement or representation is concluded by a statement which
purports to be a conclusion of law, although the statement itself
is factual, any mistaken impression produced by the statement is a
mistake of law 46
Can any general principle or principles of distinction be formulated, or must one conclude with Sir Percy Winfield 47 that "the
distinction seems to depend on a number of disconnected rules
where application to any particular cases must often depend
mainly on the facts of the case"? The following analysis 41 of the
terms "fact" and "law" is put forward as possibly helping to
distinguish mistakes of fact from those of law:
There are three classes of 'fact' in law. The first class consists of those
'facts' which are physical events in time and space : e .g . that a particular car hit a particular lamp-post at a particular time . . . . The second
class consists of those 'facts' which are propositions verifiable in
principle by empirical means, as that water boils at 212 degrees
Fahrenheit . . . . The third class consists of what may be called 'mental
events' . . . . This class might be called 'facts of law' or 'legal facts',
since its existence as a class is a necessary concept for legal purposes
but may not be so for any others . Examples : that A intended to deceive B ; that A knew that something had or had not taken place :
that A was, on a particular occasion, negligent. . . . It is hesitantly
submitted that questions which do not fall into one of these three
classes, and have to be decided by the courts, are questions of law .

The submission is made that it is possible to distinguish generally,
and not merely in particular cases, between "fact" and "law".
Whether such a distinction ought still to be a relevant and
necessary one in present-day English law is another matter. It has
already been suggested that the more reasonable view of equity
should be adopted by the common law. The reasonableness of
44 Cooper v . Phibbs (1867), L .R . 2 H .L. 149 ; Earl Beauchamp v . Winn
(1873), L.R. 6 H.L . 223, are two well-known examples .
45 Atkinson J. in Anglo-Scottish Beet Sugar Corp. Ltd. v. Spalding
U.D .C., [1937] 2 K .B . 607, at p . 615 .
46 See Jessel M .R. in Eaglesfield v. Marquis of Londonderry (1875), 4
Ch . D . 693, at pp . 702-703 ; Bowen L .J . in West London Commercial
Bank v . Kitson (1884), 13 Q .B .D . 360, at pp . 362-363 .
47 Op . cit., p. 50 .
46 Taken with his permission from the unpublished portion of a paper
published in (1955), 6 Res Judicata 43, by my colleague, Professor R .
A . Blackburn . On the whole of this question of mistake I am indebted
to him for discussion and suggestions, though the responsibility for the
opinions expressed is my own.
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the old maxim about "ignorantia juris" is open to question in
these days if in truth it was ever acceptable. Would it make for
inconvenience if recovery of money paid by mistake were allowed
where the mistake was one of law? The experience and conclusions of equity would seem to suggest that, so long as the mistake
effectively produced the payment, it scarcely matters what kind
of mistake it was. No harm is done, nor is there any inconvenience (in the sense of distortion of the law) by allowing recovery
where the mistake was one of law. Indeed, as will appear from
what will be said on the subject of "compulsion", there will be less
distortion if the distinction between mistake of law and mistake
of fact is abolished. That being so, the present writer submits
again that the time has come for the abblition of this particular
distinction -at,least so far as this part of the law is, concerned .
There is one very important exception to the rule that a mistake of fact will entitle the payer to recover. For mistake can not
be pleaded and relied on against someone who does not receive
the money from the payer for his own benefit, but receives it as
agent on behalf of another person. But this is true only so long
as the agent paid over the money to his principal before being
given notice of the mistake49 This was the reason why Atkinson
J. refused to allow a claim in what he referred to as "unjust enrichment" to succeed in Transvaal & Delagoa Bay Investment Co.
Ltd. v. Atkinson-` In that case :

The first defendant fraudulently put ch6ques drawn on the plaintiff
company, of which he was secretary, into the banking account of his
wife, the second defendant . The true origins of the moneys so obtained
were concealed from the wife, who believed her husband was entitled
to them. The husband told her that he was always to have half the
money paid into the account, and with the other half she was to pay
all household expenses and spend the balance on herself, `meaning
that it was to cover such expenditure on herself as a husband usually
provides for his wife' . When the fraud was discovered the company
sued both husband and wife.

It was held that the husband was liable to repay, but not the
wife . For, as Atkinson J. held, she had received the cheques, not
for herself, but as agent for her husband and she had given him
some of the money and spent all, or nearly all, the rest on her
husband's behalf before she had notice of the fraudulently induced
mistake by which the cheques had been drawn. This, it is subas Sadler v. Evans (1766), 4 Burr. 1984; Continental Caoutchouc v.
Kleinwort (1904), 90 L.T. 474 ; Baylis v. Bishop of London, [1913] 1 Ch.
127, at pp. 133, 137, 139.
10 [194411 All E.R. 579 .
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mitted, was the main basis for Atkinson J.'s decision . It is further
submitted that Mr. Munkman's description of the case" in terms
of "remoteness" is not a valid representation of the principle upon
which the case was determined . Mr . Munkman says that "from
a common law point of view it would be going too far . . . to allow
quasi-contractual relationships to arise with every person to whom
the money is subsequently paid". This, with all respect, is not so :
the common-law rules of conversion, which were designed to deal
with the improper handling of chattels, permit of an action, generally speaking, against anyone into whose hands the goods come
without lawful excuse . "Unjust enrichment" is the head of law
designed to cope with similar situations involving money -to
which conversion is inappropriate.52 Hence what Mr . Munkman
describes as "remoteness" is no argument against allowing a
claim in quasi-contract. Anyone who deals with money, (a) on his
own behalf, and (b) with knowledge that it was unjustly obtained
in the first place, should be liable to make restitution. It is requirement (b) which will prevent actions against those parties who were
not involved in the original transaction. The reason why the wife
was not liable in Transvaal Co. Ltd. v. Atkinson was that she knew
nothing of the real origins of the money. Moreover, she was not
acting on her own behalf.
In Jones v. Waring and Gillow Ltd." the defendants, from whom
recovery of £5,000 paid by cheque was permitted, did not know
that the cheque had been drawn by and obtained from the plaintiffs as a result of the fraudulent activity of a third person, Bodenham. But this innocence-similar to that which excused Mrs .
Atkinson in the later case-was useless to save Waring and Gillow,
because they had received the cheque directly from the plaintiffs
and on their own behalf. The only way that they might have avoided liability was by pleading that the plaintiffs' own carelessness
estopped them from suing successfully . On this question of fact,
rather than law (since, as seen, the law is clear that estoppel can
be a defence to a claim for recovery on the plaintiff's mistake"),
the House of Lords were divided and the majority were against
the defendants .
Compulsion
Echoing, as it were, the exception to the rule that a mistake of
51
52

Law of Quasi-Contracts, p. 29 .
But note Taylor v. Plumer (1815), 3 M . & S . 562 ; and ep . footnote

9 ante .
53 [19261 A.C. 670.
11 See the authorities cited in footnote 18 ante.
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fact will permit recovery, there is an exception to the common-law
rule that money paid under a mistake of law cannot be recovered. .
Where the plaintiff paid as a result of compulsion, even if he was
acting under a mistaken view of the law, he can recover." But the
exception is restricted to cases where the plaintiff was not paying
to avoid litigation or in response to a threat of litigation. In such
cases, however unwillingly the payer may have paid, there is no
right of recovery : for his proper course of action would have been
to resist the payment and let the claim by the payee be settled by a
court. Recovery is allowed only where the plaintiff was subject
to duress either of his person or his goods, that is, where he was
threatened with an invasion of personal or property rights if he
did not pay. It would seem also that such a right of recovery may
extend to cases where the plaintiff was compelled by someone
acting under the show of authority to pay, in order to be allowed"
to do something, for example, transfer a ship, search a register,
get the renewal of a licence."
One way of distinguishing between cases where recovery is
allowed and those where it is not is to say that it depends on what
is being threatened. If, as in Parker v. G.W.R .," Green v. Duckett 58
and Astley v. Reynolds," the plaintiff was forced to pay the defendant money to obtain back his own goods, the money can be
recovered, even if the payment was originally made under the
mistaken belief that the defendant was entitled in law to be paid.'
If, however, no goods are involved and there is no threat from
someone in authority, someone who can exercise power over the
plaintiff's person or goods, then payments made, even when unlawfully requested, will be irrecoverable."
Another way of distinguishing the : cases ,may perhaps be to say
that recovery will be permitted where money was paid in answer
to threats from a defendant who knows very well that his claims
were not bona fide . This may be a way of reconciling the decision
in Maskell v. Horner" with earlier cases which lay down that pay" See Sawyer & Vincent v . Window Brace Ltd., [19431 K .B . 32, at pp .
33-34 ; Ward v. Wallis, [19001 1 Q .B . 675 .
es See Knibbs v . Hall (1794), 1 Esp . 84 ; Marriott v . Hampton (1797),'
7 T .R . 269 ; Brisbane v . Dacres (1813), 5 Taunton 143 ; Dew v . Parsons
(1819), 2 B . & Ald. 562 ; Morgan v . Palmer (1824), 2 B . & C . 729 ; Atlee
v . Backhouse (1837), 3 M . & W . 633 ; Steele v. Williams (1853),8 Ex. 625 ;
Moore v . Fulham Vestry, [1895] 1 Q .B . 399 ; Brocklebank v . R ., [1925) 1
K .B . 52.
e7 (1844), 7 M . & G . 253 .
11 (1883), 11 Q .B.D . 275 .
ss (1732), 2 Strange 915 . Cp . Smith v . Bromley (1760), 2 Doug . 696,
and Ashmole v. Wainwright (1842), 2 Q .B. 837 .
eu See Marriott v. Hampton, Atlee v . Backhouse, Moore v. Fulham
Vestry (ante) .
61 [191513 K.B . 106 .
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ments in answer to threats of litigation are irrecoverable. For
where the payer maintains an attitude of stubbornness, always
paying under protest, it might be that the defendant could be
regarded as having notice of the possible illegality and unconscientiousness of his claim to be paid. Hence, in Maskell v. Horner
it could be said that, because the plaintiff always protested against
the defendant's claims to be paid a toll in return for allowing the
plaintiff to carry on business in the vicinity of Spitalfields Market,
the defendant was, or should have been, aware that he was taking
an unfair advantage and acting unconscientiously, knowing that
he had no right to the money.
But where the demand for payment, though wrong in law,
is made bona fide, payments made cannot be recovered, for the
principle of payment made under mistake of law will operate.
Thus in Sawyer & Vincent v. Window Brace Ltd. :"
The plaintiff paid rent to the defendants under a threat of proceedings
under a Statute of 1941, mistakenly believing that there was liability
to pay. It was later decided in a case between other parties that the
Act was not retrospective . From that it followed that the plaintiffs
had not been liable to pay . But recovery was not permitted, since payment had been made under a mistake of law, and the principle of compulsion did not apply .

A similar result can be seen in William Whitely Ltd. v. Regem,"
where tax payments were made as a result of an illegal but not
dishonest demand. But in Sebel Products v. Commissioner of
Customs and Excise Vaisey J. held that there was no intention
on the part of the defendants to keep the money if litigation should
prove that the plaintiffs were not liable for the tax in question .
Hence recovery was allowed .84
This distinction between payments made where the plaintiff
suspected something was wrong but did not want to litigate and
payments made through a mistake of law seems to be very questionable . Why should a man who could litigate, but refused
to, be allowed to recover? It may be that the permitting of recovery in such circumstances was plausible enough when there
was no system of legal aid and threatening a man with the prospect of litigation was as dangerous to his pocket as threatening
him with a gun was to his personal safety . But surely such an attitude is now outmoded .
A further reason for this questionable and difficult distinction
63 (1909), 101 L.T . 741 .
[19431 K.B . 32.
[194911 All E .R. 729 . As an alternative ground for his decision the
!learned judge held that there was no mistake : see ante footnote 42.
62
6'
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may have been the desire to avoid refusing recovery where the
mistake was one of law. As an exception to the rule it was doubtless
valid. But the present criticism of this distinction is yet another
argument against the distinction between mistake of law and mistake of fact.
B. Where an Original, Intention to Enrich was Changed

In the instances to be considered here, money is recoverable although the original payment was "voluntary", in the sense that
it was intended to pass under the terms of a contract between the
parties .
Recovery is permitted because a later change of mind, or a
subsequent event which the law construes as effecting a change of
mind, makes inoperative an intention that was once valid and
operative ." The older cases put the-payee's liability to repay on
the footing of conscience ." The more modern approach is to
speak of an obligation to pay arising from, and imposed by, the
law as a result of the circumstances of the cases' But the essential
principle is the same : the defendant has something which he no
longer has any right, title or justification to retain : he must return it.
There are two important applications of this doctrine: first,
where originally there was a perfectly valid, legal contract between
the parties, but there has been a subsequent failure of considera
tion ; secondly, where there' was an illegal contract between the
parties and the plaintiff subsequently resiled from his intention of
continuing and carrying it out.
Failure ofconsideration

It is an old principle of common law that money paid under a
contract is recoverable if the contract cannot be carried out, so
that consideration for the payment no longer exists ." "Considera66 Contrast Lord Wright in the Fibrosa case,
[1943] A.C. 32, at p. 61,
who speaks of failure of consideration as another case of "no intention
to enrich- the payer" . But there was once an intention to enrich-and a
valid one-unlike the cases dealt with under mistake and compulsion.
That is the distinguishing feature of cases dealt with in this part of the
analysis.
"See Ashurst J. in Towers v. Barrett (1780), 1 T.R. 133, at p. 135 ;
Lord Kenyon C.J. in Greville v . Da Costa (1797), Peake, Add. Cas . 113,
at p. 114.
67 See the Fibrosa case (ante), at pp. 47 per
Lord Simon, 62-63 per
Lord Wright. Cp. Lord Wright in Berg v . Sadler & Moore, [1937] 2 K.B.
158, at p. 163.
Is Holmes v. Hall (1704), 6 Mod. 161 ; Greville v . Da Costa (1797),
Peake, Add . Cas . 113 ; Martin v. Andrews (1856), 7 E. & B. 1. See Baxter
in (1954), 32 Can. Bar Rev. 855, at pp. 873-881 .
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tion" here does not consist of the performance of an act or the
promise of performance. In this context it can only mean the failure to fulfil the performance promised, and not the failure to
promise. As Lord Wright said in the Fibrosa case :" "The failure
of consideration which justifies repayment is a failure in the contract performance" . Furthermore, "consideration" does not here
bear its usual meaning of benefit to the promisor or detriment to
the promisee . Here it refers only to the failure to materialize of an
expected, since promised, benefit.
But a distinction must be drawn between (i) the necessity at
common law of showing that the advantage or object actually
bargained for was not forthcoming" (as opposed to showing that
the advantage or object bargained for was forthcoming but it
turned out to be not as good a bargain as had been hoped for") ;
and (ii) the position under the Law Reform (Frustrated Contracts)
Act, 1943,72 under which it is not necessary for a plaintiff to prove
a total failure of consideration in order to recover anything. 73 It is
still necessary to show that the thing bargained for was not obtained ; it is still insufficient to show that the thing bargained for
was not as valuable as had been hoped ; but it is not necessary
now to show that all the thing bargained for was not obtained . It
will be sufficient to allow of recovery of part of the money paid
for, or in respect of the consideration in question, for the plaintiff
to show that only part of the thing bargained for was not obtained.
For example, in the days before the act, in Whincup v. Hughes,"
s° [1943] A .C . 32, at p . 72 . Cp. Comptoire D'Achat et De Vente Du
Buerenbend Beige S/A v . Luis De Ridder Ltd., [1949] A .C . 293 .
'° See Greville v . Da Costa (ante) ; Towers v. Barrett (ante) ; Wilkinson
v . Lloyd (1845), 7 Q .B . 27 ; Rowland v . Divall, [1923] 2 K.B. 500 ; Corpe v.
Overton (1833), 10 Bing . 252 . See also Ashpitel v . Sercombe (1850), 5
Ex. 147 ; Johnson v . Goslett (1857), 3 C .B . (N .S .) 569 ; Wilson v . Church
(1879), 13 Ch. D . 1 (in the House of Lords, sub nomine, National Bolivian
Navigation Co . v . Wilson (1880), 5 App. Cas . 176) . These last were all
"share" cases, in which for one reason or another the company in which
shares were bought never materialized . Hence money paid for the shares
was recoverable .
71 Holmes v. Blogg (1818), 8 Taunton 508 ; Steinberg v. Scala (Leeds)
Ltd., [1923] 2 Ch . 452 (which must be taken to have overruled Hamilton
v. Yaughan-Sherris Electrical Engineering Co ., [1894] 3 Ch . 589) ; Linz v .
Electric Wire Co . of Palestine Ltd., [1948] A.C. 371 .
72
6 & 7 Geo . VT, c. 40 . Note that the act has not been enacted in all
common-law jurisdictions in the Commonwealth, e.g. in South Australia .
For Canada, see Baxter (1954), 32 Can . Bar Rev. a t p . 877 . For a detailed
discussion of the English act see Glanville Williams, Law Reform (Frustrated Contracts) Act (1944) .
'a For old cases dealing with entire and severable contracts see Tyrie
v. Fletcher (1777), 2 Cowp. 666 ; Stevenson v. Snow (1761), 3 Burr. 1237 ;
Whincup v . Hughes (1871), L .R . 6 C .P . 78 .
74 See footnote 73 ante .

1956]

Quasi-Contractual Aspects of Unjust Enrichment

41 1

where a premium was paid under a contract of apprenticeship to
last for six years, and the master died a year after the apprentice
started learning the trade, the premium was irrecoverable. Now,
under the act, all the premium, save that part which covered one
year, would be recoverable. On the other hand, even after the
act a similar decision would be given as was given before 1943 in
a case such as Rowland v. Divall.'S There a car was sold by one
who had no title to it and the purchase price was recoverable
even though the plaintiff had - had the use of the car for several
months : this was because he had not obtained ownership, which
the court considered was what had been bargained for.
It should be noted that the 1943 act, which was passed as a
result of the strictures of the House of Lords in the Fibrosa case
on an unjust situation, _does not permit either party to be unjustly
enriched. For it gives the court a general power to set off against
the money recoverable the expenses incurred by the other party;
therefore, a party benefiting by the partial performance of a contract may be ordered to pay a reasonable and just sum for the
benefit .76
Illegal contracts

Coeval with the introduction and expression in its present day
form of the rule about failure of consideration is the modern
formulation of the rule that the courts sometimes allow the recovery of money paid under an illegal contract ."
In general, anything (money or chattels) which has been passed over in furtherance of disreputable arrangements cannot be
recovered. To do so would be indirectly to recognize them ; and
this the law steadfastly refuses to do. But recovery is permitted
where the parties are not equally reprehensible. Such cases occur
where the illegal contract and payment were the result of undue
pressure on the side of the payee.'$ (Some of these cases have already
been referred to in the section dealing with recovery of money
paid under compulsion : for, it is submitted that, for analytical
purposes, it is better to view them, not as illustrations of a change
of mind, but as illustrations of the principle that where there is no
genuine and free intention to make a payment the payment is
's See footnote 70 ante .
's 6 & 7 Geo . VI, c. 40, s. 1. For contracts to which the act does not
apply
see ibid., s . 2(5) .
'7
See Collins v. Blantern (1767), 2 Wills K .B. 341 ; Holman v . Johnson
(1775), 1 Cowp. 341 .
78 E.g., "bankruptcy" cases, such as Smith v . Bromley (1760), 2 Doug.
696 ; Smith v . Cuff (1817), 6 M. &. S. 160 ; Atkinson v. Denby (1832), 7 H.
& N. 934 .
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recoverable.) But, if there is no compulsion, then, whether or not
the parties are ignorant of the illegality of their acts, the money is
irrecoverable: for they are in pari delicto?9
But there are cases where, although the parties are in pari delicto and know about their illegality, and there is no element of
compulsion, money may yet be recoverable. For where, after pay
ment but before the illegal purpose is fulfilled, the payer changes
his mind and no longer wishes to go on with the contract recovery
is permitted . But there must be a subjective repentance on the part
of the plaintiff; and this is to be distinguished from an objective
frustration of the illegal purpose." Furthermore, repentance must
come in time, while the contract is still executory and not executed,
and before the time for its projected performance has passed."
If the object of the contract has been carried out as arranged (or
even in a manner contrary to that arranged, as happened in Harry
Parker Ltd. v. Mason 112), the law denies a remedy. In such transactions the law does not encourage repentance at leisure. Thus
"frustration" spelled disaster to the plaintiff in Berg v. Sadler &
Moore" and Bigos v. Boustead. 84 But "repentance" on the part of
a plaintiff previously bent on acting illegally succeeded in persuading the courtto entertain charitable feelings in Hastelow v. Jackson,85
Taylor v. Bowers" and Hermann v. Charlesworth .$'
For in each of these, whether the contract was a wager or in
fraud of a potential bankrupt's creditors or a marriage-brokage
contract, the plaintiff changed his or her mind before the object
of the contract was achieved : that is to say, before the money was
paid over to the winner by the stakeholder, or goods passed by
bill of sale to a fraudulent creditor, or the fatal marriage knot was
tied . But acquiescence in the execution of the illegal contract by
the payer meant that the payee could keep his ill-gotten property
in the case of Kearley v. Thompson." There the money paid to a
petitioning creditor for not putting in an appearance at a bankrupt's public examination was irrecoverable ; because the defendants had stayed away as agreed, therefore the contract was per79 Cp . Fry L.J . in Kearley v. Thompson (1890), 24 Q .B .D . 742, at p .
748. For an illustration see Harse v. Pearl Life Co ., [1904] 1 K.B . 558,

which might be considered an extreme-and unsatisfactory-case .
81 Cp . Pritchard J. in Bigos v. Boustead, [1951] 1 All E .R . 92 .
$ 1 Hastelow v. Jackson (1828), 8 B. & C. 221, at p. 226 per Littledale
J ., Taylor v. Bowers (1876), 1 Q .B .D . 291, at p. 300 per Mellish L.J .
82 [1940] 2 K .B. 590.
91 [193712 K .B. 158.
85 (1828), 8 B . & C. 221 .
$' Ante footnote 80.
17 [1905] 2 K .B . 123.
"(1876), 1 Q.B .D . 291 .
ss (1890), 24 Q .B .D. 742. See the distinction between this case and
Taylor v. Bowers (ante) made by Pritchard J . in Bigos v. Boustead (ante) .
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formed ." Equally unsuccessful was the defendant in Harry Parker
Ltd. v. Mason," when he sought to recover over £11,000 which he
had agreed to wager on a horse and had paid when the horse lost .
The arrangement made with the bookmakers had involved two
illegal acts . Street betting was one, and the other was sham betting on the course to keep the odds high, that is, a criminal conspiracy. Despite the chicanery of the bookmakers, who dishonestly omitted to place £6,000 worth of bets as had been arranged, the
parties were in pari delicto, and the illegal contract had already
been performed, so the defendant's regrets were long overdue
and produced no favourable result for him."
C. Where there was an Intention to Enrich Somebody
(Incidentally Benefiting the Defendant) without a
Request on the part of the Defendant
The essence of all the cases here is that the plaintiff was compelled
incidentally to oblige the defendant through the fulfilment of the
demands of the law. They are instances of the recovery of money
where the plaintiff could not reasonably have avoided paying it
out. In them there is a strong element of compulsion by means of
legal process, which recalls to mind the cases of compulsion discussed earlier. But in those cases money was paid to the defendant
as a result of coercion on his part. In the cases to be discussed
here money is paid for the defendant as a result of compulsion on
the part of somebody else .
In order to allow of recovery as the law stands at present, however, it is not sufficient that the plaintiff enriched the defendant.
The mere conferring of a benefit does not in general entitle the
plaintiff to recover, although there is a suggestion in Leigh v.
Dickeson" by Brett M.R . that the defendant's adoption of the
benefit will make him liable to repay. Apart from such special
cases as agency of necessity," this would seem not to apply . Benefits cannot be conferred on a man behind his back so as to make
8 ' See also Herman v . Jeuckner (1885), 15 Q .B .D . 561 .
1 0 [1940] 2 K .B . 590 .
si Note that if these cases had not involved money but chattels they
would have illustrated the point that a plaintiff cannot succeed if he has
to rely on illegality to prove his title : Taylor v. Chester (1869), L .R. 4
Q.B . 309 ; Bowmakers Ltd. v . Barnet Instruments Ltd., [1945] K .B. 65 a curious case, possibly wrongly decided . But such cases, involving as
they do claims to or for chattels, are not quasi-contractual . In fact they
are claims for conversion. But they illustrate the connection between quasicontract and conversion.
ez (1885), 15 Q .B.D . 60, at pp . 64-65 .
ea On which see Treitel in (1954), 3 Annual Law Review University of
Western Australia 1 .
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him responsible for repayment ; for a man must be entitled to reject benefits if he does not want them, or to reject benefits coming
from a particular person ." In all the instances of recovery to be
discussed the benefit is considered to have been openly conferred,
not secretly . For, although there was no request by the defendant,
the law imputes an obligation to repay. But only in certain circumstances . For there is, at the present time, no general principle
of recovery.
Recovery ofproperty
Where the defendant has consciously put the plaintiff in the
position of not being able to recover his own property unless he
pays money on the defendant's behalf, the defendant is liable to
repay the plaintiff to the extent of the benefit conferred on him.
So in the leading case of Exall v. Partridge :"
The plaintiff left his carriage on the defendant's premises, where he
carried on the business of coach-maker . It was taken in distraint by
the landlord, and the plaintiff had to pay the rent owing in order to
redeem his carriage. Held : that he could recover what he had paid
from the defendant.

On this principle, the plaintiff, who was the trustee in bankruptcy
of the defendant's two sons, was able to recover the value of goods
belonging to his bankrupts, which had been seized by the sheriff
and sold on behalf of the defendant's trade creditors. For it was
the defendant's act of leaving them on the premises, so as to make
the goods look like his own, which had produced the forced sale
of the goods : Edmunds v. Wallingford." The suggestion was made
in England v. Marsdein 9' that this principle would apply only
where the plaintiff has been put in such a position unwillingly or
unwittingly. In this case it was considered that if the plaintiff by
his own act, and for his own purposes, deliberately or carelessly
put his goods in jeopardy, and was himself the cause of their being taken, he could not complain or seek recovery of the defendant . The facts here were as follows :
The plaintiff took a bill of sale on the defendant's goods and seized
them . But he left them on the defendant's premises . The landlord

94 Brown v . Hodgson (1811), 4 Taunt . 189, at p . 190 per Mansfield C .J. ;
Pownal v . Ferrand (1827), 6 B. & C. 439, at pp . 443-444 per Bayley J. ;
Johnson v. Royal Mail Steam Packet Co . (1867), L.R . 3 C .P . 38, at p.
45 ; Falcke v . Scottish Imperial Insurance Co . (1886), 34 Ch.D . 234, at p .
249 per Brwen L.J.
95 (1799), 8 T .R. 308 .
96 (1885), 14 Q.B .D . 811 . See also Johnson v . Royal Mail Steam
Packet Co . (1867), L.R . 3 C .P . 38 . Cp . The Orchis (1890), 15 P .D . 38 .
97
(1866), L.R . 1 C .P. 529 . See also Griffinhoofe v. Daubuz (1855), 5
E. & B . 746 .
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distrainéd on the goods, and the plaintiff had to pay the rent owed by
the defendant, and the landlord's expenses, to get them back.

It was held that he could not recover what he had paid to the
landlord from the defendant, since the goods had not been left
on the defendant's premises at the latter's request. The plaintiff,
in Erle C.J.'s words, "probably left them on the premises for his
own purposes, in order that he might sell them to more advantage" . A distinction was drawn between the facts of this case and
the facts in Exalt v. Partridge . But in the Exalt case it does not
appear that the carriage was left on the defendant's premises at
his request and for his benefit . The suggested difference, therefore,
seems to be non-existent, and it is submitted that England v.
Marsden, which has been criticized judicially," is not a good authority.
The Court of Appeal in Edmunds v. Wallingford rationalized
the law by saying that, as a general rule, where property of one
person is lawfully seized to pay another's goods, the owner is en
titled to redeem them and be reimbursed by the debtor . They instanced cases such as Exalt v. Partridge and cases of recovery by
sureties paying off the debt of their principal, or by joint debtors
and joint owners of property seized for the separate debt of one
of the partners ." In The Orchis,l°° Lord Esher M.R . spoke of the
law's implying a promise to repay ; and Fry L.J. said that the inconvenience resulting in the payment raised the implication that
the defendants should be asked to pay part of the expenses. But
it was pointed out, and it is submitted correctly so, in Edmunds v.
Wallingford that the right to indemnity or contribution did not
depend on agreement or on there being any privity between the
plaintiff and the defendant. It is submitted that the ideas and terminology of contract have no_ place here; for the liability is in no
sense contractual. Hence to speak of implied requests is only to
confuse and obscure the true legal position .
Common liability

Closely allied to, but nonetheless distinct from, this category
of quasi-contract are cases where the plaintiff and the defendant
were under a common liability to pay money and the plaintiff paid
it under the stress of legal process. In such cases the plaintiff can
recover from the defendant.lol Vaughan Williams L.J., in Bonner
'$ss By the Court of Appeal in Edmunds v. Wallingford (ante) at p. 814 .
These latter examples being more equitable than common law in
theiriooorigin .
(1890), 15 P.D . 38, at p. 40 per Esher M.R., pp. 46-47 per Fry L.J.
"t Cases like Brittain v. Lloyd (1845), 14
M. & W. 762, and Receiver
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v. Tottenham & Edmonton Investment Building Society,l °2 expressed

the rule in these terms :

The common law principle requires a common liability to be sued for
that which the plaintiff had to pay, and an interest of the defendant in
the payment, in the sense that he gets the benefit of the payment,
either entirely . . . or pro tanto.

The principle, according to Lord Wright in Brooks Wharf v.
Goodman Bros.,'°s is not based on any ground of implied, constructive or notional contract : "The obligation is imposed by the
Court simply under the circumstances of the case, and on what the
Court decides is just and reasonable, having regard to the relationship of the parties. It is a debt or obligation constituted by
the act of the law, apart from any consent or intention of the
parties or any privity of contract."loo
The requirement of a common legal liability is aptly illustrated
by contrasting Moule v. Garrett with Bonner v. Tottenham &
Edmonton Permanent Investment Building Society."' In the first :
105

The defendant was the occupying assignee of the plaintiff's lease. He
committed a breach of the covenant to repair contained in the original lease . The plaintiff, who had to pay damages to the lessor for
that breach of covenant, could recover them from the defendant .

This was because there was privity between the defendant and the
original lessor : hence the former could be liable to the latter on
the covenants in the lease, the benefits and burdens of which had
been assigned to the defendant . Alternately, the doctrine already
set out applied, for the plaintiff had paid money which the defendant was ultimately liable to pay. But in the Bonner case :

The defendants were mortgagees of assignees of the plaintiff's lease.
Their mortgage was by way of sub-demise of the assigned term. Under
the terms of the mortgage they entered into possession of the premises
for the Metropolitan Police v. Tatum, [1948] 2 K.B. 68, would seem to
come under this head, though from the way these cases are dealt with by
Winfield (op. cit ., pp . 79-80) and Munkman (op. cit., p. 74) they would appear not to involve a common liability.
[1899] 1 Q.B. 161, at p. 174 .
[193711 K.B. 534 .
Ibid., at p. 544 . This principle was applied in a large number of
cases, some of which involve equitable ideas of contribution and indemnity
between sureties and other people jointly liable: see Dering v . Earl of
112

"I

"1

Winchelsea (1787), 1 Cox 318 ; Davies v . Humphreys (1840), 6 M . & W .
153 ; Kearsley v. Cole (1846), 16 M . & W . 128 ; Lowe v . Dixon (1885), 16
Q.B.D. 455 ; Wolmerhausen v. Gullick, (1893) 2 Ch. 514 ; Moxham v .
Grant, [1900] 1 Q .B. 88 ; Carter v. Carter (1829), 5 Bing. 406 ; Boulter v .
Peplow (1850), 9 C.B. 493 (rent); Brown v . Hodgson (1811), 4 Taunt. 189

(trover -a case of waiver of tort involving contribution between joint
tort-feasors) ; Dawson v . Linton (1822), 5 B. & Ald. 521 (drainage tax) ;
Shepeard v. Bray, [1906] 2 Ch. 235 (mis-statements in prospectus) ; Marsack v. Webber (1860), 6 H . & N . 1 (costs of arbitrator) .
(1872), L.R. 7 Ex . 101 .
106 [189911 Q.B. 161 .
101
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but did not pay the rent due while they were in possession. The plaintiff, in consequence, had to pay the rent, which payment he sought to
recover from the defendants . It was held that he could not do so.

This was because there was no privity of contract or estate between the defendants and the original lessor ; the defendants did
not have the whole term which had been assigned to their mortgagor, but only a sub-demise ; hence they were never under any
liability to pay the rent due on the whole term. 101
Although from what has been said it will be seen that the existing principles are quite wide in scope, they are not wide enough.
English law knows no doctrine of "negotiorum gestio" (unless it
be in a very attenuated form consisting of "salvage","' "agency
of necessity""' and "burial expenses""') . Hence the mere conferring of a benefit on someone, when it is clearly in that person's
interest that the benefit should be conferred, does not give rise to
a right to recover money paid out in the process -unless there
was some form of legal compulsion on the person making the
payment. The submission is made that this limitation is neither
warranted nor desirable in the present stage of development of
English law. So long as a benefit has been conferred, and is shown
to have been a benefit (for example, paying men to clear X's garden of weeds while X is away), there should be liability to recoup
the person who has been involved in the expenditure. Naturally,
if the defendant shows that no benefit has been conferred (for example, if X in fact wanted his garden to be left full of weeds), then
the plaintiff should not be entitled to recover, since he has intermeddled vainly and wrongfully. With such a safeguard there is no
reason why an action for recovery in cases of "negotiorum gestio"
should not be permitted.
D. Where there was an intention to Confer a Benefit
on the Defendant, Directly or Indirectly, at the
Request of the Defendant

Next to be considered are cases where at the express or implied request of the defendant the plaintiff undertook to confer a benefit
on the defendant or otherwise to enrich him. At first sight it would
107 A
n equitable gloss on this rule is provided by the series of cases
which decide that where the plaintiff under stress of legal process, such
as distress, has paid money for which the defendant is really liable, recovery will be permitted : Witham v. Bullock, [1939] 2 K.B . 81, and cases
there cited .
108
The Five Steel Barges (1890), 15 P.D. 142.
101
Cp. footnote 93 ante.
110
See e.g., Ambrose v. Kerrison (1851), 10 C.B. 776-and see Denning L.J. in (1939), 55 L. Q. Rev . 54, at p. 64.
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seem that for such payments or benefits no recovery should be
permitted in quasi-contract . For either no intention of seeking
recompense was expressed by, or could be imputed to the plaintiff or a remedy in contract exists . But the rationale of these cases
is that there was no intention of making a voluntary payment, or
voluntarily rendering a service, without the expectation of return .
In fact in most of the cases a contractual relationship was envisaged
and intended, but for one reason or another no remedy in contract is allowed by the law. Hence recovery is allowed in a claim
in quasi-contract.
Payments by request

If money is paid by the plaintiff at the defendant's request and
with his authority, whether expressly made or to be implied from
the circumstances, even when that payment was made under an
error as to its legal enforceability, it is recoverable from the defendant. These instances are distinguishable from those already
mentioned in the previous section since: (a) in them the common
liability was not the result of choice on the part of the plaintiff,
and was not undertaken in response to the defendant's request;
(b) in these the payment could legally have been evaded."'
In the well-known case of Falcke v. Scottish Imperial Insurance,"' Cotton L.J. said"' that a request to pay money to keep
alive the property of another may be implied from slight circumstances. But Bowen L .J ., 114 after saying that the doing of work or
expenditure of money to preserve or benefit the property of somebody else does not of itself create an obligation to repay (thereby repudiating any doctrine of "negotiorum gestio"), pointed out
the principle upon which a claim for repayment could be based.
This depended upon whether or not a contract to repay could be
implied ; and such a contract could be implied where the circumstances showed that the owner knew that the other party was laying out his money in the expectation of being paid . Although the
learned judge did not like to use such terminology himself, he
also pointed out that everything depended upon whether the proper inference to make was that there was a request to perform the
service.
It may be said by way of comment that Bowen L.J .'s language
u1 For illustrations see Alexander v . Vane (1836), 1 M . & W. 511, and
Re Chetwynd's Estate, [1938] Ch . 13 . It should be noted how in that case
Sleigh v . Sleigh (1850), 5 Ex . 514, was distinguished on the ground that it
involved technical rules relating to bills of exchange.
112 (1886), 34 Ch . D . 234.
113Ibid., at p . 241 .
114 Ibid., at pp. 248-249 .
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amounts to the subsumption of such cases under the heading of
"contracts implied in fact", not "obligations imposed by law" .
If that is so, then the Falcke case does not really belong in this
part of the law -for it turns on straightforward principles of
contract. The submission is therefore made that the Falcke case
is not relevant to the law of quasi-contract. The other cases previously cited are relevant, for in them there was something which
made it impossible to imply a contract, that is, the provisions of
the Statute of Frauds in Alexander v. Vane, the Moneylenders
Act in Re Chetwynd's Estate . In the Falcke case, however, there
was no equivalent impossibility. The reason why no contract was
implied was because the facts did not support the implication. If
this submission is correctly made, then a good deal of the confusion surrounding this part of the law, which is in part traceable
to the judgment of Bowen L.J . in the Falcke case, can be dispelled .
Doctrines which are relevant to implied contracts will no longer
be utilized in the sphere of implied obligations, where they do not
belong . 115
Quantum meruit
The next group of cases deals with the liability of a defendant
for whom work has been done or to whom goods have been supplied at his request . In such cases there is a definite intention to
benefit the defendant. The, claim of the plaintiff who has enriched
or benefited the defendant is based upon a plea of reasonable recompense : he is to get quantum meruit or quantum valebant. But
care must be taken to distinguish between genuine cases of claims
in quasi-contract, where there is no other remedy, and the plain-

us Mention should be made of another relevant equitable principle
which has been added by way of gloss to the common-law doctrine referred to in the text. This is the idea of ultra vires borrowing. Companies
which have borrowed money illegally, or in excess of their powers, and
have used it to pay off "legitimate demands which they are bound in some
way or other to meet", must recoup the lenders, despite the fact that the
contracts of loan cannot be sued on at common law, provided that such
borrowing diminished the company's liabilities and did not increase them .
See re Cork & Youghal Rly . Co . (1869), L .R. 4 Ch. App . 748 ; Blackburn
Building Society v. Cunliffe Brooks & Co . (1883), 22 Ch . D . 61 ; In re Wrexham, Mold & Coonahs Quay Rly . Co ., [1899] 1 Ch. 440 . Contrast Ex
parte Williamson (1869), L.R . 5 Ch . App . 309, where an ultra vires debt
incurred by a benefit building society was not used to pay off other debts
but to advance loans to members on the security of their shares . The
loans were irrecoverable since they only added to the society's debts and
did not help to pay them off. This doctrine has been used to allow recovery where an agent exceeded his authority by borrowing . See Bannatyne v. MacIver, [1906] 1 K .B. 103 ; Reversion Fund & Insurance Co.
Ltd. v. Mais6n Cosway Ltd., [1913] 1 K .B ., 364 ; B . Liggett (Liverpool)
Ltd. v . Barclays Bank Z;td., [1928] 1 K .B. 48 ; Re Cleadon Trust Ltd.,
[1939] Ch . 286.
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tiff would be unfortunate and out of pocket if he could not appeal
to the general principle here discussed, and cases of claims in
contract, where the ordinary law of contract provides a sufficient
remedy. This distinction will be clarified by an examination of the
instances of quantum meruit permitting a claim in quasi-contract .
Thus where there was a contract between plaintiff and defendant, performance of which was rendered impossible by the
fault or act of the defendant, and no substituted contract was
created establishing a new contractual relationship between the
parties, the plaintiff can recover a reasonable amount for work
done or goods supplied in pursuance of the original contract ."'
But the possibility of suing in quasi-contract depends upon
two factors . The first is that recovery is not allowed at the suit of
a plaintiff who has failed to perform completely his side of the
bargain, whether by abandonment or an unauthorized variation
in the agreed mode of performance."' There is one exception to
this : where the Law Reform (Frustrated Contracts) Act, 1943,
can be involved, that is, in cases of frustration and impossibility
of performance generally. But such cases depend on the plaintiff's
being free from fault. Where failure to perform is solely the fault
of the plaintiff, no remedy is allowed .
The second factor to be considered is whether the original
contract has been discharged by a new contract, to be implied between the parties from the continuance of relations between them.
Thus to determine whether there is a new contractual relationship, giving rise to a contractual remedy, regard must be had to
the question whether the defendant requested the services or goods
and had a chance to reject them. New contracts were implied in

Hart v. Mills,"" Stevens v. Bromley,"' De Bernardy v. Harding 12°
and Mavor v. Pyne ; "I but not in Sumpter v. Hedges, 122 The
01anda '21 and Re Bodega.121

Such "implied contracts" are genuine contracts, not fictions
created by the law to enable a remedy to exist ; they are contracts
imputed from the facts of the case, not obligations implied and
116 See Planché v . Colburn (1831), 8 Bing. 14 . Cp . Prickett V. Badger
(1856), 1 C.B . (N .S .) 296, where the defendant refused to complete a sale
arranged by the plaintiff (his agent for special commission) and wrongfully withdrew the latter's authority . The plaintiff could recover a
reasonable sum for his labour .
117 See Cutter v. Powell (1795), 6 T .R. 320 ; Munro v . Butt (1858), 8
E . & B . 738 ; Sumpter v . Hedges, [1898] 1 Q .B . 673 ; Forman & Co. Pty.
Ltd. v . Th e Ship "Liddesdale", [1900] A.C. 190 .
119
'is (1846), 15 M. & W. 85 .
[1919] 2 K .B . 722 .
121
120 (1853), 8 Ex. 822.
(1825), 2 C . & P . 91 .
2 11898] 1 Q.B . 673 .
121 [191912 K .B . 728n .
124 [1904]
1 Ch . 276 .
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imposed by the law. Hence they must be sharply distinguished
from "quasi-contractual" relationships created by the law of unjust enrichment .
Instead of suing under that head in the circumstances discussed, the plaintiff may of course throw off the shackles of the contract in disgust and sue for damages for its breach. If that is done,
then clearly. the remedy is contractual.
Another set of cases which should be distinguished are those
where a contract to do work or supply goods exists between the
parties but no amount is stipulated as the plaintiff's reward. The
plaintiff can sue in quantum meruit for a reasonable sum-but
his remedy is contractual and ought not to be confused with the
extra-contractual liability discussed.
Void and unenforceable contracts

Where work is done under a void contract in the belief that it
is valid no contractual remedy exists . But under the doctrine of
unjust enrichment a reasonable remuneration is recoverable. This
is a non-contractual obligation to pay which is not an inference of
fact arising from the acceptance of service or goods. For that
would create an "implied contract" in the genuinely contractual
sense. This obligation to pay is only imposed when there is no
binding contract between the parties.121 Thus it arose where the
plaintiff acted for a corporation under an agreement not under
the corporation's common seal and therefore invalid : Lawford v.
Billericay Rural District Council. 126 It arose also where the plaintiff worked as managing director for a company without having
taken up the qualification shares required to make his appointment valid : Craven-Ellis v. Canons Ltd."' It arose again in New
Zealand where the plaintiff worked for his brother for several
years, erecting and running a sawmill. The plaintiff was under the
belief that he would be made his brother's partner. When the
defendant, after encouraging his brother to render him services,
failed to implement his promise, and did nothing about settling
the partnership, the plaintiff was held able to recover a reasonable
sum by way of remuneration despite the lack of a contractual relationship : Watson v. Watson ."'
The expression "binding contract" seems to include within
its ambit "enforceable contract". Therefore, if the contract be-

its See Greer L.J. in Craven-Ellis v. Canons Ltd., [1936] 2 K.B. 403,
at pp. 410, 412 .
121 [19031 1 K.B. 772 .
127 [193612 K.B. 403 .
128 [19531 N.Z.L.R. 266 .
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tween the parties is one that although valid is unenforceable, for
example because it infringes the requirements of the Statute of
Frauds (in those jurisdictions where the statute is still operative 128),
nothing can be recovered under it for work done. But it would be
unjust to allow a defendant to have the benefit of the plaintiff's
services and yet not be liable to pay him anything. Hence a quasicontractual claim for reasonable remuneration is allowed. Such
an approach to this problem was first made in Scarisbrook v.
Parkinson,"' Pulbrook v. Lawes" 1 and Scott v. Pattison. 132 And it
has subsequently been approved in dicta by the Court of Appeal
in James v. Kent,"' the High Court of Australia in Turner v.
Bladin"4 and a New Zealand judge in the recent case of Tipling
v. T.P.R. Printing Co. Ltd.,"' as well as forming the ratio decidendi
of a recent New South Wales case, Matthes v. Carter."'
But some writers have expressed disapproval of this application of the doctrine of unjust enrichment precisely because it
"gives the go-by" to the Statute of Frauds ."' In Britain v. Rossiter 1as
the Court of Appeal refused a remedy in such a case because
it was said that, the express contract being valid though unenforceable, no other contract could be implied. It is quite true to
say that a contract can not be implied in fact when one already
exists ; but what the law does is to impose an obligation quite independent of contract . Hence there is no inherent absurdity in
recognizing the existence of a contractual relationship which is
incapable of supporting litigation, while at the same time postulating an obligation to compensate a plaintiff for work done in
accordance with the terms of such a contractual relationship .
Admittedly this is a way of evading the provisions of the Statute
of Frauds . That should not cause too much anxiety in England
where the statute has been abolished; nor should it cause anxiety,
it is submitted, in jurisdictions where the statute is still in force .
For it is suggested that any reasonable method which successfully
120 In England those sections of the Statute of Frauds affecting this
point have recently been repealed by the Law Reform (Enforcement of
Contracts) Act, 1954 .
130 (1869), 20 L .T . 175 .
131 (1876), 1 Q .B .D . 284.
131 [192312 K .B . 723 .
133 [1951] 1 K.B. 551 . This was, of course, before the repeal of the
Statute of Frauds.
134
(1950-1951), 82 C .L .R . 463 .
131 [19551 N.Z .L.R . 136, at pp . 138-139.
131 (1955), 55 S.R . (N .S .W .) 357 .
11" See Cheshire and Fifoot, Law of Contracts (3rd ed .) pp . 155-158,
534-535.
139 (1879), 11 Q .B.D . 123 .
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achieves the circumvention of the statute without producing any
distortions of doctrine should be encouraged.
Necessaries
The .liability ofinfants, drunkards and lunatics to pay a reasonable sum for necessaries presents an interesting problem . Should
it be regarded as another instance of quasi-contractual reimburse
ment within the law of unjust enrichment or as a form of ordinary
contractual liability? If it is within the scope of the law of contract, then it should be possible for an infant, drunkard or lunatic
to sue and be sued upon a purely executory agreement in respect
of the goods. There does not appear to be any case in which that
point came up for decision ."' It may possibly be a merely academic
issue, therefore, since in most cases the plaintiff will be suing for
the price of goods delivered at the infant's or other incapacitated
person's request . And in this connection it is worth noting that
the English Sale of Goods Act 140 speaks of goods which are "sold
and delivered", which would seem to exclude merely executory
agreements .
Such authority as there is would seem to support the view
that liability depends on quasi-contract .141 But there was a time
when infants, at any rate, would seem to have been contractually
liable for necessaries, the appropriate writ being debt. Later assumpsit was used instead of debt, and the claim was for a reasonable price. Hence, Holdsworth writes, "the form of action usually
employed gave rise to the modern idea, to which effect is given
by the Sale of Goods Act, that [the infant's] liability for necessaries is rather quasi-contractual than contractual". 142
But this is by no means as strong an argument as it might
first appear. Although the statute imposes an obligation to pay a
reasonable price (and then only on delivery), thereby seemingly
implying that an agreed price, if one were agreed upon, is to be
ignored, that may not disprove the contractual nature of the
liability. A contractual relationship may exist although the amount
payable is undetermined until litigation has settled it.
"'The leading cases are Nash v. Inman, [1908] 2 K.B. 1 (infants) ;
Gore v. Gibson (1845), 13 M. & W. 623 (drunkards) ; Re Rhodes (1890),
44 Ch. D. 96 (lunatics) . See also Winfield, Necessaries Under the Sale of
Goods Act, 1893 (1942), 58 L. Q. Rev. 82, and Law of Quasi-Contracts,
pp . 88-89, 108 ; Munkman, op . cit ., pp . 89-90.
140 56
& 57 Viet., c. 71, s. 2.
141
See Pollock C.B. in Gore v. Gibson (ante) at p. 626 ; Cotton L.J. in
Re Rhodes (ante) at p. 105 ; Fletcher Moulton L.J. in Nash v . Inman
(ante) at pp. 8-9.
112
Holdsworth, History of English Law, 111, p. 519, VIII, pp . 51-53 .
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Therefore, it could be argued that the act did not affect the
contractual liability of infants, and the rest, but limited that liability (a) to necessaries, and (b) to a reasonable price .
One clear example of a claim in quasi-contract where necessaries have been supplied is that of a plaintiff who has supplied
money to the deserted wife of the defendant. Where the money
was supplied for necessaries it can be recovered from the defendant, notwithstanding he did not request the plaintiff to advance
it to his wife."'
Conclusion
The foregoing analysis is submitted as a sketch of the common
law's activity in the field of unjust enrichment. In some ways, as
the present writer has pointed out from time to time, the common
law has not gone far enough. That is only to be expected . So is
the intervention of equity at crucial points, in the ways which
have been indicated . But it can be said that when the commonlaw rules of quasi-contract (with the necessary equitable glosses)
are added to the purely equitable aspects of the law, English law
has gone a long way towards creating a doctrine of unjust enrichment. Further advances may be necessary : some have been suggested. But on the basis of what has been said here it is submitted
that Lord Greene M.R. was not quite right when he said: "Our
law did advance in certain respects some ways towards recognizing
a doctrine of unjust enrichment, but the process was stopped
short, leaving certain anomalies based on ancient authority embedded in the law".'"

Translation's Thief That Addeth More
3 . L'article 35 de ladite loi est
remplacé par le suivant :
"35 . Seuls les citoyens canadiens des deux sexes peuvent être
admis à l'étude du notariat."

3 . Section 35 of the said act is
replaced by the following :
"35 . Canadian citizens of both
sexes only shall be admitted to
study the notarial profession ."

(Section 3 of Bill No . 96, An Act to amend the Notarial Act, as passed
by the Legislative Assembly of Quebec on February 14th, 1956)

1,13
Manby v. Scott (1663), 1 Siderfin 109 ; Jenner v . Morris (1861), 3
De G . F. & J. 45 . See also Treitel, The Deserted Wife's Right to Pledge
Her Husband's Credit for Necessaries (1953), 16 Mod. L . Rev . 221 .
144
Re Cleadon Trust, [19391 Ch . 287, at p . 307 .

