Reviews and Notices

Professional Negligence . By J.

P . EDDY, Q. C. With a foreword
by the Right Honourable SIR ALFRED DENNING. London : Stevens & Sons Limited. Toronto : The Carswell Company Limited.
1955 . Pp. xii, 146. ($2.75)

This is an excellent book. It can take its place with Birrell's The
Duties and Liabilities of Trustees and Burrow's Interpretation of
Documents as a brief, handy, pointed and intelligent statement
of the law as it is. Like Birrell it is a printed series of lectures delivered, in this case, by Mr. Eddy at the City of London College
as the first Travers Memorial Lectures .
Not only does it deal with a field of law to which Lord Justice
Denning has devoted so much provocative and inspiring work,
but it is graced with a foreword by him, the first paragraph of
which deserves quotation:
We are so used to actions for negligence in collision cases and factory
cases that we are apt to think the same principles apply to actions for
negligence against professional men . This is a great mistake . One great
difference is that an action against a solicitor, architect or accountant
rests in contract and not in tort : and it avails only the party to the
contract and no one else . Another difference is in the standard of care
which is exacted . The courts have no hesitation in holding that mistakes made by car drivers or employers are visited by damages : but
they make allowances for the mistakes of professional men. They
realise that a finding of negligence against a professional man is a
serious matter for him . It is not so much the money, because he is
often insured against it . It is the injury to his reputation which a finding of negligence involves .

This quotation is a terse statement of the reasons why lectures
and a book on this subject are of particular value to the profession,
as well as an example of discipline on the Bench, for here a dissenting judge, having had his say, recognizes and adopts as a
statement of the present law the views from which he dissented.
In Candler v. Crane, Christmas & Co., [1951] 2 K.B. 164, Lord
Justice Denning dissented from the opinions of Lord Justice Asquith and Lord Justice Cohen in ajudgment that has been accepted
as "brilliant" and "memorable" . The majority decision had the
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effect of establishing that accountants and auditors owe a duty
of care only to their own clients and not to third parties, but Lord
Justice flenning was of opinion that "accountants owe a duty of
care not only to their own clients but also to all those who they
know will rely on their accounts in the transactions for which
those accounts are prepared".
The principle for which Lord Justice Denning argued is one
which is taught by legal writers and teachers and which will be
open to Canadian courts to adopt if they are so minded . ,In the
fullness of, time it will no doubt fall to be considered by,the Supreme Court of Canada, the House of Lords or the Judicial Committee . It must be in the minds of legal advisors in connection with
questions of professional negligence until it is either adopted or
discarded by the highest courts .
Mr . Eddy's book is a comprehensive discussion of all aspects
of professional negligence as they have been decided by the courts .
He starts with a discussion of the general principles of the law
of negligence, particularly the problem whether there is an overlapping of duty in tort and duty in contract . Mr . Eddy thinks
there is, but he adopts the statement of Lord Justice Scrutton in
Hall v. Brooklands Auto Racing Club, [1933] 1 K.B . 205, at p.
213, that "where the defendant has protection under a contract
it, is not permissible to disregard the contract and allege a wider
liability in tort" .
He deduces from the general principles that the liability in
tort with which he is dealing is only for acts or omissions which
a person can reasonably foresee would be likely to injure his
neighbour or his neighbour's property .
He then proceeds to deal in turn with the various professions.
His second lecture is devoted to "The Law and the Lawyers" . He
establishes that a barrister cannot be sued for damages for pro
fessional negligence, on the basis that in theory his employment
is a purely honourable one, and that a solicitor is liable for professional negligence solely on the basis of contract . Of course if
one could conceive of a case in which a solicitor's act or default
resulted in physical damage to property or - in personal injury or
death, different considerations would arise. He does not deal with
re Fitzpatrick (1923), 54 O.L.R . 3, where a solicitor negligently
failed to sign a will as witness and an intestacy resulted, but the
cases he does deal with support one of the principles recognized
in that case, namely that the widow who suffered as a result had
no cause of action in negligence against the solicitor.
The next lecture has to do with bankers, accountants and auditors, and company secretaries . There is a very interesting discussion on the liabilities of bankers with regard to cheques, the
field where Banbury v. Bank of Montreal, [1918] A.C. 626, estab-
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lished that, in the circumstances of that case, a bank manager
and the bank owed no duty to the plaintiff to advise himcarefully
or at all with regard to investments. There follows a most interesting study of the legal position of auditors and accountants. In
connection with secretaries, he deals with section 448 of the Companies Act, 1948, for the relief of officers acting honestly and
reasonably, which appears to have no counterpart in our company
legislation, although it is found in most by-laws.
The fourth lecture concerns the liabilities of doctors, hospitals
and dentists, and the fifth, architects, surveyors, engineers, valuers,
chemists and insurance brokers.
This is a book any lawyer concerned with the negligence of
persons in other professions would be well advised to have beside
him . It can also be recommended to the select groups of lawyers
who are either not faultless themselves or who employ persons
who may make mistakes. In this connection, instruction in professional negligence should be a part of law school training and
these lectures, with the addition of the considerable and coherent
body of Canadian .law on the subject, are an excellent basis for
such a course. I suspect that fearsome lectures on this subject
given at law schools would be happily financed by those insurance
companies and brokers who are endeavouring to sell liability
policies to lawyers and others . There is hardly a case in the history
of professional negligence which could not arise in the life of any
professional worker tomorrow .
This is a field which will expand and change, and we should all
be grateful to Mr. Eddy for his excellent book on the present state
of the law. We should be grateful to him too for the expression
of his own opinion. That is one of the advantages of a printed
lecture, for a lecturer seems more inclined to give his own views
than the compiler of a digest or many Canadian text writers.
It is customary in any eulogy of this kind to declare one's
interest . I should add that Mr. Eddy was a very generous host to
Canadian lawyers on the occasion of the Commonwealth and
Empire Law Conference in London in July 1955 . I for one have
now two good reasons to be grateful to him.
PETER WRIGHT *

B. J. HUGHES, M .A., LL .B. London: Butterworth & Co. (Publishers) Limited. Toronto : Butterworth &
Co . (Canada) Limited. 1955 . Pp . xxx, 544. ($9 .50)
This is an attempt for the benefit of English law students, at times
Jurisprudence. By G.

*Peter Wright, Q .C ., of Wright and McTaggart, Toronto .

1955]

, Aeviews and Notices

1091

a rather uneasy attempt, to straddle the subject of jurisprudence
as it is traditionally taught in English schools and as it is understood and developed -in the:contemporary United States . Part I of
the study, "Legal Theory", is a survey of the various philosophic
schools of thought-the natural-law .writers, the analytical positivists, and the historical, the sociological and the legal-realist
schools : most of the jurists considered here are Anglo-American,
though some space is given to Continental European writing.
Parts II and III are concerned, respectively, with "Classification
and Sources, of Law" (Custom, Precedent, Legislation, Equity)
and with "Legal Concepts" (Rights and Duties, Ownership, Possession, Legal Personality) . Part IV, entitled "Law and ,Society", is
actually a detailed case study of a number of,aspects. of industrial
and labour law (Master and Servant, Combinations, Trade Union
Legislation and the Trade Disputes Act).
The work is heavily derivative throughout, relying to a very
marked extent on well-accepted secondary authorities, such as,
from the analytical viewpoint, C. K. Allen and Paton and, from
the philosophical and sociological, Friedmann and Julius Stone.
As essentially a collection of "other men's flowers",. then, the
work is subject to the major criticism that it breaks little or no
significant new ground . Even the rather lengthy discussion of
American legal writer's (commendable in a book intended for
English students) is rather dated by now : though considerable attention has been paid to the sociological and legal realist schools
dominant a generation ago, there is no canvassing at all of such
post-World War II authorities as Lon Fuller,- Jerome Hall, Edmond Cahn,, Filmer Northrop, and McDougal and Lasswell and
the new "policy" group:
I was a little disturbed at times by Mr. Hughes' tendency to
indulge in categorical propositions, often with little preliminary
research or exploration. Thus, on the United States Supreme Court,
we are advised by him that it cannot be "denied that the judgments of the American Supreme Court are a splendid text for the
sceptic who might wish to show that ideals generally end in the
suppression and destruction of the things they were meant to protect . The Inquisitor has God's charity on his lips; the Supreme
Court supports oppression with talk of the unalienable rights of
man ." (p. 56) Again, after his survey of English industrial and_ labour law (Part IV), Mr. Hughes concludes with a somewhat rheto,.
rical fiourish :
Out of the morass of barbarity and injustice there slowly emerges
the pattern of a just and realistic social control . The power and selfishness of a class, the complacency and obstructiveness of the judiciary, the bitterness and violence of the subjugated all eventually
yield to the moulding force of intelligent social consciousness . It is
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the invigorating tale of the triumph of intelligence and a sense of justice over stupidity and greed. . . . [p . 5181

These are strong words, not to be found, by the way, in the utterances of the jurists on whom Mr. Hughes draws. Unrelieved
economic interpretations can be useful no doubt as a counterbalance to unrelieved legal positivism on the part of the judiciary,
but the student of law should never blind himself to the fact that
to explain everything in terms of economics is merely to substitute
one one-eyed approach for another. The day has surely passed
when lines of court decisions can be written off as being mere responses to the dictates of the class interests of the members of the
judiciary concerned; for economic and class attitudes are, after
all, only one variable (as for that matter, also, is legal logic) in
the complex of factors motivating judges in the process of decisionmaking .
Though I have no personal brief for the "Old Court" majority on the United States Supreme Court up to 1937, I felt therefore that Mr. Hughes' incursion into American law is over
simplified by present-day standards, whatever the criticisms of a
generation ago may have been. Likewise, I suspect that in his
treatment of the course of English industrial and labour law he
has been rather unfair to the English judiciary in the very baldness of the case he has filed against them. This latter discussion
is included by Mr. Hughes (its presence, at such length, in a study
in jurisprudence could hardly be justified otherwise) as a case
study in sociological jurisprudence. But it is not that. Mr. Hughes
seems to have assumed his conclusions a priori : he does not attempt to examine in any significant way the societal background
(political, social, economic facts) against which a judicial decision
was given ; he never has recourse to the special methodological
skills of the sociological school as an aid to his study. I found his
Part IV for that reason a rather rhetorical tour de force, which
detracted both from the unity of the work as a whole and from
its general academic qualities.
After these reservations, I am happy to say that I found the
work to be written with energy and directness . With its general
lucidity of style and its fairly comprehensive treatment of Anglo
American materials, it should be a useful aid to teaching in English schools. I should hope that in his future writing Mr . Hughes
will regard the present work as a point of departure, deferring
much less to what the prevailing pundits have said, and giving
us instead rather more of his own criticisms .
EDWARD MCWHINNEY *
*Associate Professor of Law, University of Toronto.
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General Principles of Law as Applied by International Courts and
Tribunals . By BIN CHENG, Ph.D ., Licencié- en Droit. With a

foreword by Georg Schwarzenberger, Ph.D ., Dr. Jur . Published
under the auspices of The London Institute of World Affairs .
London: Stevens & Sons Limited. Toronto : The Carswell
Company, Limited . 1953 . Pp. li, 490 . ($15.00)

Annual Digest and Reports of Public International Law Cases:
Being a Selection from the Decisions of International and
National Courts and Tribunals and Military Courts given during
the year 1948. Edited by H. LAUTERPACHT, Q.C ., LL .D ., F.B .A .

London : Butterworth & Co . (Publishers) Ltd. Toronto : Butterworth & Co. (Canada) Ltd . 1953 . Pp. xxviii, 706. ($17.50)

For any of us who still think that Public International Law is .a
subject fit only for the earnest musings of academicians, the appearance of publications such as these may occasion some surprise.
No practitioner who keeps up to date with his law reports would
suggest that the principles of the subject do not, from time to
time, engage the attention of his own courts, and even the layman
will realize, from press references to such things as the "World
Court" and "Nuremberg", that something more than unrestrained
self-interest is allowed occasionally to. regulate the affairs of nations. For most people however-lawyers no less than laymenthe impression still persists that the principles of public international law bear little resemblance to the "rule of law" as the
expression is understood within the local organization of modern
nations. For this unfortunate and entirely misleading impression
the public spokesmen of even the, most law-abiding states must
bear at least some of the blame. Just as any state must, ex hypothesi, reserve to itself an unqualified discretion in its choice of
commitments, so too its very legitimacy would be dangerously
suspect if, on traditional precepts of sovereignty, it should concede a competence to any but ad hoc tribunals for determining
whether or not its commitments have, in fact, been observed .
Theoretically, therefore, it is a contradiction in terms to assert
the possibility either of an international law, in its public sense,
or of non-national tribunals in which such a law might be examined and applied.
To the legal historian must be left the task of describing how
far the facts have intruded upon the purity of theory, just as it is
for the political scientist to evaluate the prospects for the future.
The facts remain that nations do, . generally speaking, observe
certain fairly well defined rules in the conduct of their relationships with one another ; that these rules are from time to time
acknowledged in their national courts ; and that settlement .of
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international disputes is not infrequently effected before independent international tribunals. The cynic will be quick to deny
the legal character of the rules ; the nationalist will deplore the
subservience of his courts to the solemn engagements of his government; the militarist will as certainly prefer ultimatums to judgments. Yet only the most impenitent doctrinaire could deny that
states are bound on occasion to find comity more convenient
than its forceful alternative, and that, on such occasions, it would
be both pedantic and impolitic to deny the traditions and precedents of "The Law" on the ground that the problem at hand is
non-legal in character.
From the tedium of such a familiar dispute the reader of these
works is mercifully spared. Far from arguing the validity of either
the rules themselves or of their claim to the dignity of a legal
system, the author and editor, respectively, have concerned themselves only with the occasions when judicial tribunals-national
and international-have assumed the relevance of the rules for
the consideration and, in some instances, the disposition of the
issues they have been called upon to decide . The result in each
case is to emphasize the significant part played by the principles
of public international law in the judicial settlement of disputes
and, even more importantly, to allay the fears of the sceptic that
the rights of men and nations are being disposed of by principles
and procedures far removed from the framework of the law as
he knows it.
Notwithstanding this similarity of result, each work is designed to fulfil an essentially different function-Dr. Cheng's to
indicate how frequently and directly the fundamental maxims of
all civilized legal systems have been incorporated into the jurisprudence of international tribunals ; Professor Lauterpacht's to
record and collate the instances in which during a single year
(1948), the principles of public international law have been considered by international tribunals and by the local courts of over
thirty different countries. Each is a work of useful and distinguished achievement. Examining them together, one sees but two
sides of the same coin-the common currency, for men and for
nations, of justice according to the law.
Certain features of Dr. Cheng's study are altogether outstanding: the thoroughness of research, the clarity of arrangement, the
economy of expression, the accuracy of reference and, most com
mendable of all, the integrity of conclusion . At no point is one
disturbed by the pleading of an untenable cause, nor is the material distorted by a disregard for the virtue of relevancy. On the
contrary, one is inclined to regret that the standard is so strict
as, for instance, to exclude comment on the proceedings at Nuremberg in the examination of the principle that "no one may be
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a judge in his own cause" . To do so is not to quarrel with the
author's interpretation of his subject matter, but to emphasize,
rather, the extraordinary care he has taken to avoid any suggestion-so often present in studies of this type-that the subject
matter has
wider significance than would be apparent to the
eye of even the most critical observer.
One feels, moreover, that this restraint of analysis and interpretation reflects a characteristic of the tribunals themselvestheir persistent refusal to construe general principles of municipal
legal systems so liberally as, at best, to distort them, or, at worst,
to bring into disrepute the real, if limited, tradition of judicial
settlement of international disputes. Not that the tribunals have
evaded their responsibilities through either an excessive diffidence
or a tendency to compromise principle in the interest of national
dignity . No such suspicion would survive a reference to the examination in chapter 2 of the plea of self-defence ; to the analysis, in
chapter 4, of the theory of abuse of rights and, in chapter 10, of
the principle of proximate causality ; or to the instances, noted in
chapter 5, where tribunals have rejected attempts by litigants to
take advantage of their own wrongs . In the same way, the examination of precedents on imputation of responsibility (Chap . 6),
interpretation of jurisdiction (Chap. 11) and the principle of res
judicata (Chap. 17) emphasizes even more directly the scrupulous
regard customarily paid by international tribunals to their limitations of function in regulating the relationships of sovereign
and independent states. It is a conspicuous virtue of the study
that the author has not allowed an excessive idealism to obscure
this tradition or .unreasonably to magnify the benefits for which
it has unquestionably been responsible . Audiatur et altera pars
has been as deliberate a byword for Dr . Cheng as it has been for
the tribunals he writes about.
In one respect, however, this admirable essay in the inductive
method of interpretation is apt, for the unwary, to prove misleading . As its title accurately indicates, the work is concerned
with "general principles of law" as they have been "applied by
international courts and tribunals". Under article 38(c) and (d)
of the statutes of both the International Court of Justice and its
inter-war predecessor, the Permanent Court of International Justice, "general principles of law recognized by civilized nations"
and "judicial decisions" are acknowledged as legitimate law sources in litigation before those tribunals . The day has not yet arrived, however, when one can assert with confidence that any
given "general principle of law"-the term used in the present
work-is "recognized by civilized nations" . Nor is it entirely
certain that the acceptance of any particular "principle of [municipal] law" by those courts constitutes the principle, in the terms

a
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accepted, either one "recognized by civilized nations" within the
context of municipal law or, even less, one "recognized by civilized nations", for purposes of public international law, under the
"judicial decisions" provision of article 38(d) . In other words,
even for the International Court of Justice a great deal remains
to be said (as Dr. Cheng himself concedes), not only about the
description and applicability of "general principles of law recognized by civilized nations", but on the inter-relation of that particular law source with the "judicial decisions" referred to in
article 38(d). For the "inductive" or "judicial decision" school,
the temptation is of course strong to transpose "general principles
of law recognized by civilized nations" from national courts, in
the first instance, to individual judgments of the International Court
under the permissive cloak of paragraphs (c) and (d) of article 38
and afterwards, by a re-reference to article 38(d), to treat the principle as acceptable-if not actually established-in the field of
public international law itself.
It is not, however, for this reviewer to comment upon the validity of this reasoning, since the author himself pretends to no
such limited inquiry . On the contrary, what he has attempted is
a catalogue of occasions upon which many international tribunals
-not just the Permanent Court of International Justice or the
International Court of Justice-have referred to and, sometimes,,
applied general principles of municipal law, without concerning
himself with the problem of either the accuracy of their description or the "authoritative" consequence of such findings. In the
absence, therefore, of much more detailed information than Dr.
Cheng gives on the constitution of individual tribunals and their
authorization (as in the case of the Hague courts) to look to both
"general principles of law" and "judicial decisions" as legitimate
law sources, the uncritical reader might well reach the unwarranted conclusion that "general principles" have been established
by "judicial decision" and that those same "judicial decisions"
have thus, in turn, estâblished "general principles" as authoritative principles of public international law itself. Such a process
would, of course, unreasonably simplify the real problems of
both comparative and public international law, and is not, indeed,
within the intention of Dr. Cheng. To warn against the danger is
not, however, to doubt in any way the measure ofhis achievement
or to dispute the reality of its worth to the literature of the subject.
Occasions will continue to be rare when research projects are completed with greater competence than is displayed by the author in
this unusually useful study.
More familiar, though no less welcome, is the publication of
a further volume of the Annual Digest and Reports of Public International Law Cases under the general editorship of Dr. H. Lauter-
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pacht, formerly professor of international law at the University
of Cambridge and Sir Arnold McNair's distinguished successor
on the bench .of the International Court of Justice . Too well established to require commendation, this invaluable series continues to provide a report, in either verbatim or abstract form, of
many public international law cases to which practitioners and
students do not ordinarily have access . No one, of course, could
reasonably be ignorant of the cases included in the law reports
of his own jurisdiction . Most Canadian lawyers, moreover, can .
obtain reports of judgments in the superior courts of either the
British Commonwealth or the United States, and time, therefore,
is the only appreciable barrier to productive research in public
international law. The moment, however, that one attempts to
extend an investigation beyond those limits the problems of time,
language and availability of material become virtually insuperable,
and it is in this matter that the Annual Digest performs a service
as useful as it is unique .
Reported or noted in the present volume-the fifteenth-are
two judgments of the International Court of Justice (the advisory .
opinion on the admission of a state to the United Nations and
the disposition of Albania's preliminary objection in the Corfu
Channel dispute with Great Britain), over two hundred and twentyfive cases in the national courts of thirty-two states (from Argentina through Burma, Greece, Israel, Mexico and Switzerland to'
Uruguay, to name but seven of them), together with fourteen
decisions of military tribunals of both a national and (as in the
case of the military tribunal at Tokyo) an international character.
Some few of these could of course be discovered in the reports
available in most Canadian law libraries. Canada itself, for instance, accounts for three of the reported "Decisions of National
Courts" : DeMontigny v. Cousineau, [1948] Ex . C.R. 333, on the
application in Canada of the Beme Copyright Convention ; the
case of Estonian State Cargo & Passenger S.S. Line v. Loane and
Baltser, [1948] Ex. C.R. 435, [1949] S.C .R . 530, on the immensely
important problem of recognition and its proprietary and jurisdictional consequences in international law ; and the much discussed case of In re Noble and Wolf, [1 .948] O.R. 579, [1949] O.R .'
504, with its significant comments on the relationship of the
United Nations Charter to the law of the province of Ontario.
Decisions of the English courts, including that of the House of
Lords in Joyce v. Director of Public Prosecutions, [1946] A.C . 347,
account for four cases in this category ; judgments of other Com-.
monwealth courts for a further sixteen ; while no less than fiftyeight have come from either the domestic tribunals, of the United
States or the United States Military Tribunal at Nuremberg,
whosejudgments in the prosecution of the Krupp and I. G. Farben
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enterprises are recorded in the present volume as cases 214 and
218. Patient industry might unearth some at least of this important
material in sources other than the Annual Digest, but without
it most of us could not hope to know of the numerous and significant judgments that still remain.
Each volume in the series, through admirable arrangement and
cross-referencing of material, has something of the character of
a text-book, though that is not the main or even a subsidiary ob
ject of its sponsors . Each case is presented without comment
and no attempt is made to assess its ultimate place in the jurisprudence of the subject as a whole. On the other hand, no one
who now professes a working competence in the subject can rely
solely, as he once could, upon the unsupported opinion of "authoritative" text writers . Admittedly, judicial precedent has yet to
displace the traditional law-making primacy of convention and
custom ; conceded as well is the limitation of judicial authority
to the territorial confines of national jurisdictions ; yet the fact
still remains that the work of the courts is creative of its own
persuasive custom, which, as conditioning the pattern of public
international law, clearly cannot be overlooked . To search only
in the traditional channels of investigation for the ingredients of
that custom is a task beyond the physical resources of even the
most diligent . To those responsible for the production of this
remarkable work in its present form should go our genuine gratitude.
D. B. SPENCE *

By
Pittsburgh : University of Pittsburgh Press.
1955 . Pp. xiii, 239. ($3.00 U.S.)
Forming one of a series of local historical publications on phases
of pioneer life in the Pittsburgh area of Pennsylvania, A Goodly
Heritage collects extracts from wills admitted to probate in the
latter part of the eighteenth, and early part of the nineteenth
century. The author has sought to show, through the character of
the worldy goods left by the early settlers, and the manner in
which they disposed of them at death, something of the life lived
by the first white people who settled at the confluence of the
Allegheny and Monongahela Rivers . There is an absence here of
the spectacular testament attracting attention by the oddities of
its provisions, but the book has its interest and its lesson.
A Goodly Heritage : Earliest Wills on an American Frontier .
ELLA CHALFANT .

*Donald B. Spence, M.A ., LL .M., Lecturer, Osgoode Hall Law School,
Toronto .
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The reader is struck by the value placed upon simple household possessions, the importance of landed holdings, the almost
complete absence of reference to securities for money or bank accounts, and the infrequency of the trust provisions so commonly
found in modern wills. There can be seen in these documents the
same basic . problem that today faces the lawyer preparing a will
= to dispose of the possessions accumulated by the testator among
those for whom he feels responsibility or special affection, so that
they will enjoy the maximum benefit consistent with the law and
prevailing custom . This objective, which today dictates consideration of tax avoidance, in those earlier times required attention to
continuing the productivity of the land, out of which alone life
could be supported, and to the skilful division of scarce household and agricultural articles so that the best possible use might
be made of them.
Today's lawyer looking for something to assist him in his
practice may be inclined to push this book aside. But its graphic
demonstration of the changes in social conditions that have taken
place in the comparatively short period of one hundred and fifty
years would re-waken in him an awareness of how a developing
social structure makes ever new demands on the legal practitioner.
The interdependence of social change, legislation and the practice of law demand of the conscientious lawyer that he be sensitive
to the shape_ of things that are to come.
ARTHUR KELLY *

Public Inquiry ordered by the Minister of Agriculture into the disposal of land at Crichel Down . Conducted by SIR ANDREW

Presented by the Minister of Agriculture and Fish
eries to Parliament by Command of Her Majesty, Jijne 1954.
London : H. M. Stationery Office . Cmd. 9176. 1954. Pp. 34 .
(ls. 3d. net)
The Battle of Crichel Down . By R. DOUGLAs BROWN . London :
The Bodley,Head. 1955. Pp. 192. ($3 .00)
So much has been said about Crichel Down in the British press,
and so little in the Canadian, that attention might usefully be
drawn to these two publications . Together they present a reasonably complete picture of what appears to be the administrative
fiasco of the decade .
Crichel Down is sometimes referred to as a "case" . This may
be misleading to lawyers, for no litigation was involved. The matCLARK, Q .C.

*Arthur Kelly, Q .C ., of Day, Wilson, Kelly, Martin & Morden ; Honorary Treasurer of the Canadian Bar Association.
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ter had, however, been the subject of such widespread public comment that by the time of the Commons debate on the Clark report .
the whole business had easily attained the position of a cause célèbre.
The story of Crichel Down unfolded over a considerable period..
The first phase began with the Air Ministry's expropriation of the
land involved in 1937 for use as a bombing range. It ended on
Tuesday, July 20th, 1954, with the resignation of the Minister of
Agriculture, Sir Thomas Dugdale. It was, Mr . Brown reports, the
first case of a "Minister resigning on the floor of the House since
1917, when Sir Austen Chamberlain relinquished the India Office".
The facts leading to this remarkable action are found in the
Clark report . In brief, they are that in 1937 the Air Ministry acquired by compulsory purchase an area in Dorset of about 725
acres, composed of parts of three farms and known as Crichel
Down. This was apparently accomplished in the face of stiff opposition from the land owners . After this acquisition cultivation
necessarily ceased and the land deteriorated rapidly, becoming
covered in places with gorse and infèsted with rabbits. After the
war the Down ceased to be used as a bombing range, and in
January 1950 was transferred to the Ministry of Agriculture. This
department in turn transferred it to the Agricultural Land Commission, a body established for the express purpose of managing
and farming land vested in the ministry . The commission had no
power to buy or sell but could grant tenancies from year to year.
Although the commission was responsible for the management
of the land, they in fact were advised by, and carried out their
executive functions through the medium of the Lands Service.
The Lands Service in turn carried out their executive functions
through the medium of the Dorset Agricultural Executive Committee.
In December 1949 the Lands Service Officer for Dorset (Colonel Norton-Fagge), anticipating the handing over of Crichel Down
to the Ministry of Agriculture, wrote to the Dorset County Agricultural Officer, Mr . Ferris, asking for advice on how the land
should be dealt with . Mr. Ferris, whose expert knowledge of farming in the district was acknowledged by all sides, replied that the
best method would be to let the owners of the estates from whom
the land had originally been expropriated take over and farm their
former holdings .
In March 1950 the agent for the Crichel Estate, one of the three
estates from which the Down had been compulsorily purchased,
wrote to the Ministry of Agriculture asking for an appointment
to negotiate for the sale of Crichel Down . He was told by Colonel ,
Norton-Fagge that no definite reply could at the time be made,
since plans for the future of the Down had not yet been finished .
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Then followed three years of inquiries and requests from neighbouring farmers interested in obtaining the land, on the one hand,
and, on the other, proposals and counter-proposals among the
many tribunals involved, luncheons, meetings, inspections, reports,
:intrigues, delays ; dissembling and error. One choice example of
the attitude taken by some of the senior civil servants to the re~quests of interested parties was described in detail at the inquiry.
All who had made inquiries, and offers to buy or rent, were given
-the assurance that they would be considered when the disposition
-of the land was decided. Subsequently, however, it was decided
to take a quite different course and let the land to a person who
would be in effect the nominee of one of the ministry's agencies .
Such a person, a comparative stranger named Tozer, was located
.and he agreed to rent the land at a low figure . The agency which
.accomplished this had never been informed of the previous applications and it knew of no obligation to consider them. It thus
became necessary to obtain instructions on how to deal with these
.applicants, who might have felt with justification that "the Ministry
had broken faith with them". The instructions forthcoming from
-the senior civil servants were to the effect that, though the situation was admittedly awkward, the proposed arrangements should
be completed with Tozer. Consideration could thereafter be given
-to "what if anything we need to do at least to appear to implement
the promises made" to the other applicants. It may be to his credit
-that when one of these officials, who was in fact the Permanent
Commissioner of Crown Lands, was faced at the inquiry with the
letter containing these instructions, he confessed he "could not
-think how he came to write such a letter". It was a case of bungling
-to hide a bungle .
When the decision to let the land as a single farming unit to
-Tozer became known, it was felt to be so unfair to the claims of
previous owners and so basically unsound from both the economic
and agricultural standpoints that a wave of protest began to surge
through the whole area . Chief among the protestants was Lieutenant Commander Marten, D .S .O ., M.V.O ., a naval officer with
a dashing and creditable record, who had married the heiress to
-the Crichel estate . To these protests the minister, on the advice
~of his staff, turned a deaf ear. But, in the end, the storm that the
Commander raised, by every device he could turn to-the press,
radio, letters to The Times, petitions, lobbies-blew down the
minister's conviction of the infallibility of his advisers and a public
-inquiry was ordered.
The Clark Report which resulted was a stinging denunciation
~of the folly of the decision taken and of the procedures used to
,obtain it . Though he specifically found no hint of corruption, Sir
Andrew pointed to a "lamentable exhibition of muddle and in-
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efficiency" and a "most regrettable attitude of hostility to Commander Marten" evinced by senior officials. The muddle arose
chiefly out of a shockingly erroneous report written by a very
junior and very inexperienced civil servant. It was this report that
had formed the basis of the minister's view. The hostile attitude
Sir Andrew found to be "engendered solely by a feeling of irritation that any member of the public should have the temerity to
oppose or even question the acts or decisions of officials of a
government or state department". The report closed with his findings and recommendations for improvement in the various departments concerned.
In all, the hearing lasted seven working days . The oral evidence
of twenty-eight witnesses was taken. A large number of letters,
minutes and other documents were examined. With admirable
terseness and lucidity the report compresses all these proceedings
into less than thirty pages.
Mr. Brown puts flesh on these bare bones. The Battle of Crichet
Dotivn is a sincere and effective effort to tell the Crichel Down story
"fully and in the proper sequence and then to focus attention on
the principles which were involved . . . in the hope that this might
lead to a wider and more careful consideration" of the issues. The
report provides the frame, the book, the picture. Mr . Brown traces
the historical background, and presents the personalities of the
chief actors . He describes the broadcasting from the sick bed, the
national outcry, the scene in the House on the evening of the
minister's resignation. Sir Andrew Clark, the austere commissioner of the report, comes to life as the peppery leader of the
Chancery Bar whose zest for life includes a passion for fancy silk
waistcoats-"he is reported to have a magnificent collection,
including one in silver-blue satin, embroidered with pink rosebuds, which he designed himself". Undaunted by the prospect of
a lengthy hearing in the provinces he managed to take in the steeplechase and be received by the High Sheriff at dinner, at the port
stage of which he called for an ancient flintlock, snuffed out a
candle at fifteen paces and fired a waxen bullet (which he fashioned
himself) half an inch into his host's mahagony dining room door,
all to the gasps of the ladies, who "were recalled to watch", and
the admiration of the gentlemen.
Mr. Brown does not merely set out a full bodied narrative of
the events leading to and resulting from the report, his closing
chapters are a conscientious and useful consideration of the issues
which underlay the momentary uproar . He considers such problems as that of keeping a growing civil service efficient and yet
considerate, the difficulty of recognizing a "right of pre-emption",
that is, the right of previous owners to buy back expropriated
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land, and the positions of the major political parties on the nationalization of the land.
In all such battles as Crichel Down, a little posturing is perhaps to be expected from the protagonists, and to be forgiven.
The picture presented in the report of the civil service protecting
its young is not attractive, and the aloof'bad manners and deceitfulness of senior civil servants at bay were justly deplored by Sir
Andrew and an aroused House. It may however not be interpreted
as condonation of these sins if attention is drawn to the attitudes
struck by the other side in the controversy.
In the heat of the contention, Commander Marten was moved
to say to a gathering of farmers at a protest meeting he had arranged : "never in a hundred years will ordinary country people
like ourselves have a better cause against the State" . When it is
recalled that the Commander was the son of an Admiral and a
Knight, that his wife was one of the most highly placed women
in England (in proof of which Mr . Brown describes their wedding
in 1949 at St. Margaret's, attended by the King and Queen, by
whose permission the reception was held in the state rooms of
St. James's Palace), one may be forgiven for grouping Commander
Marten's description of himself with that used by the political
opposition of the late Wendell Wilkie : a "simple, barefoot, Wall
Street Banker". And if these remarks were at all characteristic of
the , speaker, one might be permitted a sneaking sympathy with
the civil servants in their desire to close ranks.
"Never has the insolence of office, and not only the insolence
but the crass ineptitude of office, been more nakedly exposed",
cried a member in the House of Commons in March of this year,
during another outbreak of anti-"Crichelitis" . Insolent it was, and
inept. It would not appear, however, to have been illegal, in the
sense that the defaults could be dealt with by present legal procedures. It is this aspect that has led to the view in England that
if such matters can only be exposed and corrected by the chancey,
cumbersome and expensive method involved here, a real question
arises over the adequacy of existing safeguards against oppression
and injustice.,
R . F. REID
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