Case and Comment
WILLS -THE RULE IN Howe v. Lord Dartmouth -THE RULE
AGAINST PERPETUITIES AS APPLIED TO ADMINISTRATIVE POWERSEFFECT OF ORDERS MADE ON PASSING OF ACCOUNTS .-There is

more in the case of Royal Trust Company and McMurray v.
Crawford et al.l than meets the eye and, to judge from the record,
more than seems to have occurred to anyone connected with the
case until the implications were discovered by the Supreme Court
of Canada itself. The facts that gave rise to the application of the
executors for advice and direction were quite special, and such
as are not likely to arise again in view of the subsequent amendments to the Income Tax Act. The testator, who died in 1942,
owned a large majority of the shares of a company which, by 1945,
had a large surplus of accumulated earnings . In that year the Income War Tax Act was amended to give effect to the recommendations of the Ives Commission and to permit the company to distribute its undistributed income on hand at the end of its 1939
fiscal period at various rates of tax, beginning at fifteen per cent .
In 1947 the company decided to take advantage of this provision
and declared a dividend of $450,555 .71 less taxes of $124,206 .18.
In the result the estate received a dividend of $193 .04 a share on
shares which at the date of the testator's death had been valued for
succession duty purposes at $256 .70.
The question before the court was whether the rule in Howe v.
Lord Dartmouth,' or perhaps more accurately the rule in Dimes v.
Seott, 3 should be applied in the administration of this particular
estate . If the rule did not apply, then the life tenant, who was the
testator's widow, would have been clearly entitled to the whole of
the dividend received by the executors .4 If the rule applied, the
annual amount to which the life tenant was entitled would, of
1 [195512 D .L .R. 225 (Sup . CQ.
3 (1828), 4 Russ . 195 .
2 (1802), 7 Ves . 137 .
4 Hill v . Permanent Trustee Company, [1930] A .C . 720 ; Re Thomson,
11947] O .R . 469, aff'd [1947] O.W .N . 907 .
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course, have no relation to the sum actually received as a dividend
but would be four,per cent of the valuation of the estate as it was
at the date ofthe testator's death . In other words, she would be entitled on account of income on this asset for the year in which the
dividend was paid to approximately $21,000, instead, of $373,000,
the amount of the dividend.
The relevant portions of the testator's will were summarized
follows
by Cartwright J., dissenting, with whom Estey J. conas
:'
curred
Paragraph I revokes former wills .,
Paragraph II appoints executors.
Paragraph III bequeaths certain personal articles to the widow.
Paragraph IV opens with the words :
`I give, devise and bequeath all the rest and residue of my property of every nature and kind and wheresoever situate, including
any property over which I may have 'any power of appointment,
to my Trustees upon the following trusts, viz .'"continues
and
:
(a) to provide a residence for the widow during her life.
`(b) To sell, call in and convert into money all the remainder
of my estate not consisting of money at such time or times, in such
manner and upon such terms, and either for cash or credit or for
part cash and part credit as my Trustees may in their discretion
decide upon, with power and discretion to postpone such conversion of such estate or any part or parts thereof for such length of
time as they may think best, and I hereby declare that my Trustees
may retain any portion of my estate in the form in which it may be
at my death (notwithstanding that it may not be in the form of an
investment in which Trustees are authorized to invest trust funds
and whether or not there is a liability attached to any such portion
of my estate) for such length of time as my Trustees in their discretion deem advisable, and my Trustees shall not be held responsible for any loss that may happen to my estate by reason of their
so doing.'
(c) to pay all debts and succession duties .
`(d) To pay to my said wife as soon as possible after my death,
the sum of Ten Thousand Dollars ($10,000.00) ;
`(e) To keep the residue of my estate invested and to .pay the
net annual income thereof until the death of my wife as follows :in the event of the same not exceeding the sum of Six Thousand
Dollars ($6,000.00) the whole net annual income shall be paid to
my wife by quarterly instalments but in the event of any excess
over the sum of Six Thousand Dollars ($6,000.00) such excess up.
to the equivalent of Three Hundred Pounds (£300) sterling shall
be divided equally between my three sisters Catherine Graham
Crawford and Helen Marr Morton, both of Glen Villa, Charleston,
Fifeshire, Scotland, and Agnes Mary Henderson of the United
e Supra, footnote 1, at pp. 238-241 .
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Free Church Manse, Beith, Ayrshire, Scotland, and payable to
them semi-annually. If any of my said three sisters should predecease me, or surviving me should predecease my wife, I DIRECT
that the excess of income herein directed to be paid shall be reduced so that the maximum annual income received by the survivors of my said three sisters shall be a sum equivalent to One
Hundred Pounds (£I00) Sterling each . In the event of such net
income exceeding the said sum of Six Thousand Dollars ($6,000.00)
payable to my wife and the annuities not exceeding Three Hundred
Pounds (£300) Sterling payable to my said sisters, I DIRECT that
the sum of Two Hundred Dollars ($200 .00) per month be paid
to EMILY HUNTER SMITH of the said City of Vancouver, presently
employed with me as my Secretary in the Empire Stevedoring Company Limited, until her death . Any surplus income over and above
what is required to pay the aforesaid annuities shall be paid to my
wife.
`(f) Upon the death of my said wife to set aside sufficient of
the residue of my said estate as will yield an annuity to each of my
said three sisters as shall then be alive of one hundred pounds
(£I00) Sterling during their respective lifetime and an annuity to
the said Emily Hunter Smith of Two Thousand and Four Hundred
Dollars ($2,400.00) during her lifetime . Subject to the said annuities, to divide the residue of my estate into as many parts as
shall exceed by one the number of nephews and nieces of mine
then alive and I DIRECT that if any nephew or niece of mine shall
then be dead who shall have left issue him or her surviving and
then alive, such deceased nephew or niece of mine shall be considered as alive for the purpose of such division.
`(g) My trustees shall set aside two of such equal shares for my
nephew WILLIAM MARK CRAWFORD, son of my brother Alexander
Ogston Crawford of the said City of Vancouver, and one of such
equal shares for each of my other nephews and nieces .
'My Trustees shall pay the net income respectively derived
therefrom to and for each such nephew or niece during his or her
lifetime and upon his or her death shall be held by my Trustees in
trust for the issue of such deceased nephew or niece, or some one
or more of them in such proportions and subject to such terms and
conditions as he or she may by his or her last Will direct, provided
that if such nephew or niece should leave a widow or widower him
or her surviving, he or she may by his or her last will direct the whole
or any part of the income of such share to be paid to his widow or
her widower until the death or remarriage of such widow or widower,
whichever first occurs . In default of direction by such nephew or
niece, or insofar as the same shall not extend or take effect, such
share shall be held by my Trustees in trust for the issue of such
nephew or such niece as survived him or her in equal shares per
stirpes . If such nephew or niece should leave no issue him or her
surviving, then such share, subject to any provisions which may be
made by such nephew for his widow or such niece for her widower
in accordance with the terms of this paragraph, shall be added to
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the shares in this my Will directed to be held for my other nephews
or nieces or their issue, as the case may be .
`My Trustees shall set aside .two of such equal shares for the
issue of my said nephew William Marr Crawford if he shall have
survived me but predeceased my said wife leaving issue him surviving and then alive; and one of such equal shares for the issue of
any other nephew or niece of mine who shall have survived me but
predeceased my said wife, leaving issue him or her surviving, and
then alive, and shall keep such shares or share invested and shall
use so much of the income and capital thereof as they may consider
necessary or advisable for the benefit of such issue of such deceased
nephew or niece until they respectively attain the age of twentyone years when each shall be entitled to receive an equal proportion of such shares or share or all to one if only one should attain
the age of twenty-one years.

There followed clauses in more or less common form giving
power to the trustees, in their,discretion, to use capital as well as
income for the benefit of the widow, power to enter into reorganizations, and so on, affecting the shares of any companies held as
an investment, and power to extend guarantees .
In addition to these clauses, the will also contained a clause
purporting to authorize the executors to determine which items of
receipt should be regarded as capital and which as income. But,
although this provision is mentioned in the factums, no argument
seems to have been based upon it, presumably either because the
executors had not exercised any such discretionary power with
respect to the dividend in question or because the discretionary
power was considered to be invalid for the reasons given in Re
Wynn's Will Trusts .'
The first and most obvious point in connection with this will
is that, since the testator's three sisters survived him, all the limitations subsequent to the life interests to the nephews and nieces,
other than those attached to the share of William Marr Crawford,
were void for remoteness . The life interests to the nephews and
nieces would, of course, be valid, since they vested at the death of
the widow, who was a life in being at the time of the testator's
death, but, however impossible physiologically, it was not legally
impossible that one or more of the testator's sisters might have
had a child born after his death. The special power of appointment .
by will given to the nephews and nieces, other than the one named,
was therefore void as being capable. of exercise beyond the period
allowed by the rule.' The gift in default of appointment also offend6
7

119521 Ch . 271 .
Re De Sommery, [1912] 2 Ch . 622 .
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ed the rule, since it was to a class to be ascertained at the death of
the nephew or niece. This is the point that does not seem to have
been referred to until it was mentioned by Cartwright J. at the
conclusion of his judgment.
Since the point had not been developed in argument, it was
natural for Cartwright J. to say that it did not appear to affect the
question with which the court was concerned, namely, the application of the rule in Howe v. Lord Dartmouth. Had the matter been
fully developed in argument, however, it is suggested that the application of the rule against perpetuities might have vitally affected
the question with which the court was concerned and might easily
have let to a unanimous, instead of a divided court.
The main point dealt with in the judgments was whether the
power to retain non-trustee investments, which was conferred by
paragraph IV(b) of the will, when read in conjunction with the
other provisions, indicated an intention that the shares of the
company could be retained as a permanent investment ofthe estate,
or only until the trustee could sell them advantageously . The
minority thought that the testator intended to authorize the retention of the shares indefinitely, whereas the majority, Kerwin
C.J., Rand and Kellock JJ., did not think so. It is perhaps not disrespectful to suggest that the reasoning of the majority on this
point is not too convincing, since it did not convince the minority
of the court itself. Actually, however, the position of the appellant
was much weaker than it appeared to be when the argument was
conducted without reference to the effect of the rule against perpetuities, because if the administrative powers given the trustees
were intended to be capable of being exercised during the lifetimes
of the nephews and nieces, and even beyond that, during the lifetime of a widow or widower of a nephew or niece, all such powers
were void ab initio .
The application of the rule against perpetuities to administrative powers is generally disregarded by draftsmen, since such
powers normally terminate at the termination of the trusts to
which they are ancillary, and such trusts are normally drawn to
create an indefeasible vesting within the period allowed by the
rule. But, although the application of the rule to administrative
powers has not found favour in the United States, it is well settled
.' It would seem to be
in England that it must be applied to them
particularly applicable to those in this will, where the administra8

Re Allott, (192412 Ch . 498 .
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tive powers could, as Rand J. pointed out, be exercised in a matter
that would vitally affect the respective interests of the different
classes of beneficiaries and amounted, in effect, to special powers
of appointment. If, therefore, the testator intended that the powers
given to his executors were to, endure throughout the entire period
of the trusts limited by his will, and thus to be capable of being
exercised during a period too remote in law, such powers were
void ab initio . If, on the other hand, he did not intend such powers
to be capable of being exercised throughout the entire period of the
trust, he had done nothing to prevent the application of the rule
in Howe v. Lord Dartmouth. Had the case been approached in
this way, it is suggested that the court might well have been unanimous and the decision been limited in its application to its
own particular facts and the remote provisions of this particular
will .
As the judgments stand, however, they are bound to cause
headaches to trust officers and their advisers . Apart from the question of remoteness, and looking only at the administrative powers,
this will must be indistinguishable from hundreds now in the course
of administration throughout the common-law provinces. It is
probable that in very few of these estates has the rule in Howe v.
Lord Dartmouth been applied. It is now clear that all these estates
have been, and are being, administered on a wrong basis . The
first question, therefore, is to what extent the orders made on the
passing of estate accounts can be said to have effectively absolved
the trustees from what are now found to have been past misdeeds,
and to have settled the respective rights of the life tenant and remainderman up to the time such orders were made .
This question may possibly depend upon whether, after calculating the amount to which the life tenant would have been entitled under the rule in Howe v. Lord Dartmouth, the life tenant is
found to have received too little or too much . In Re Tuckett, 9
where the trustee had gone on accumulating income beyond the
period permitted by the Accumulations Act, and the accumulations
had been shown as capital in the accounts passed and approved
by the surrogate-court judge, Judson J. did not consider that the
orders established an estoppel by record and decided that the accumulations should be distributed to the persons entitled to them,
notwithstanding that they might have received notice of the gassings on which the orders had been made. On the other hand, in
[19541 O.R. 973.
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the recent case of Re Yates" Stewart J. thought that when a sum
had been distributed as income, which a later decision indicated
should have been capitalized, the approval of the surrogate-court
judge on the passing of accounts concluded the matter.
In any event, whatever the effect of such orders may be on what
was done before they were made, they obviously cannot justify
the continued disregard of what the Supreme Court of Canada
has now determined are the proper principles of administration .
Trustees must, therefore, review the provisions of the wills they
are administering and when the provisions of these cannot be
distinguished from those of the Crawford will they will have to revise the payments being made to the life tenant so that they will
conform to the proper principles of administration now authoritatively defined.
The question whether the terms of a particular will can be distinguished sufficiently to avoid the application of the rule may well
be a difficult one to decide . Of course, if the will contains a clause
providing expressly that the rule is not to apply, the question cannot arise, nor will it, presumably, when the trustees are given wideopen investment powers since, in that event, the original investments, whatever they may be, are investments authorized by the
terms of the trust." But what if the will contains, not an express
trust for sale as in the Crawford case, but simply a discretionary
power in the trustees to sell or hold as they think fit? In such a
case should the rule be applied or not? There are bound to be nice
questions of this kind on the provisions of particular wills.
The rule, of course, cuts both ways and where, for example,
the estate contains shares giving a low yield on the market price at
the death of the testator, or perhaps no yield at all, the life tenant,
by the application ofthe rule, may easily be entitled to substantially
more than the dividend received, and not substantially less as in
the Crawford case . In such cases there should be no great difficulty,
particularly if the remaindermen are unascertained. If, however,
the application of the rule results in the life tenant receiving substantially less than she would be entitled to if the rule did not
apply, the task of the trustee in explaining the matter to her is not
likely to be an enviable one. Chief Justice Kerwin, in his judgment,
has described the rule as "salutary" and no doubt, in the particular circumstances of the case before him, the term was altogether appropriate . It is not improbable, however, that others will
10 [195510 . W. N. 481 .
11

R e Nicholls (1913), 29 O .L .R . 206(C .A) .
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find different terms in which to describe the operation of the rule
in some of the estates to which it will now have to be applied.
TERENCE SBEARD *

CRIMINAL LAW-HOMICIDE-CORPUS DELICTI-CIRCUMSTANTIAL
EVIDENCE. -There have been cases in Great Britain and Canada I
in which a person accused of murder has been convicted even
without direct evidence of death, the only evidence being circumstantial . Nevertheless, the decision of Lord Goddard C. J. lin the
Court, of Criminal Appeal in January 1955, in Regina v. Onufrejczyk,2 goes to a dangerous extreme. In this case an appeal
against conviction of murder was dismissed, despite the fact that
proof of a corpus delicti depended wholly upon circumstantial
evidence, there being "no trace of the victim's body, nor direct
evidence of his death, nor of the way in which he had died, and no
confessiôn or admission of the death by the appellant, but very
strong evidence that, if the victim was dead, the appellant had murdered him . . ." .1
Before examining the case in detail, I should like to look at
some previous cases dealing with proof of the corpus delicti 4 in
homicide cases, in order to see how the law on this subject has de
veloped. It has sometimes been considered that a man cannot be
convicted of murder unless the body of the victim is produced or
accounted for. This belief was based on a statement by , Sir Matthew
Hale who, writing at the end of the seventeenth century, said in
his Pleas of the Crown :
I would never convict any person of murder or manslaughter, unless
the fact were proved to be done, or at least the body found dead .'

This approach was accepted and approved by the Exchequer Division of Ireland in 1887 in Regina v. Sullivan. Here Palles C.B . set
forth the statement from Hale, and then said
. in no such case ought a confession to be acted upon, without. evidence of the corpus delicti, by proof of the act done, or of the body be-

*Terence Sheard, Q .C ., of Johnston, Sheard & Johnston, Toronto .
I In Great Britain : Rex v . Davidson (1934), 25 Cr . App . R. 21 ; Rex v.
McNicholl, [1917] 2 In R . 557 ; in Canada : Rex v . Chambers (1947), 4
C .R . 486, [1947] O .R. 1038 ; Rex v . King (1905), 1 W.L.R. 348, 9 C .C.C .
426 (N.W .T .) .
a [1955] 2 W .L.R . 273 ; [1955] 1 All E .R . 247 .
a Quoted from headnote in [1955] 2 W .L .R. 273 .
4 The term corpus delicti is used here to denote "the occurrence of
the crime", which, in a homicide case, is the fact of death .
' (1778), Vol. 2, p . 290.
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ing found ; and, as I think, found dead under such circumstances which
raise a presumption that the deceased came by his death by unlawful
means . 6

If proof of death were not required, said Erle C.J. in Regina v.
Cheverton, "persons might be convicted for the murder of a person
who was alive" .'
Although these statements may seem decisive, further inquiry
will reveal that they are perhaps too wide, and seldom have been
strictly applied. It appears, and recent judicial pronouncements
have maintained, that the rule requiring clear and unequivocal proof
of the corpus delicti is to be treated as a rule of caution and not as
a rule of law. In many cases the court appears to have been able to
find in the evidence sufficient to satisfy it that the rule should not be
applied.' In these cases, however, besides the existence of very incriminating evidence, there is always some additional factor -traces of a body, or something approximating a confession .' The approach in England is correctly stated in Halsbury's Laws of England: l'

Where no body or part of a body has been found which is proved to
be that of the person alleged to have been killed, an accused person
should not be convicted of either murder or manslaughter, unless
there is evidence either of the killing or of the death of the person alleged to be killed . In the absence of such evidence there is no onus
upon the prisoner to account for the disappearance or non-production
of the person alleged to be dead ."

These authorities show that there is no validity in the proposition
that no one can be convicted of murder unless there is proof of the
finding of the body ."
In an annotation to Rex v. Chambers, a Canadian case, A. E.
Popple submits that
the modern view of `proof of the corpus delicti' in a murder case is (1)
proof of the fact of murder ; and (2) proof that the accused committed
it . is

s 16 Cox C. C. 347, at p. 354 .
7 (1862), 2 F . & F. 833, 175 E .R . 1308 .
3 See : Rex v. Chambers (1947), 4 C .R . 486 [1947] O .R. 1038, where
Robertson C.J .O . states that there is no reported decision in Canada where
the rule has been applied to quash a conviction .
s An example would be the Durban Castle case (Rex v . Camb in 1948
in the Court of Criminal Appeal) in the Notable British Trials Series. No
body was; found but the accused admitted disposing of it through a porthole of the ship .
1° (2nd ed .), Vol. 9, p . 449, §768 .
1' This statement of the law is quoted with approval by Hewart L.C.J .
in the Court of Criminal Appeal in Rex v. Davidson (1934), 25 Cr . App .
R. 21 .
32 See Rex v. McNicholl, [1917] 2 In R. 557 .
13 (1947), 4 C .R. 486, at p . 495 . He bases this test on the decisions in
the McNicholl case, supra, footnote 12, and the Davidson case, supra,
footnote 11 .
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The author, however, seems to imply that these requirements must
be satisfied by direct evidence.
In 1952 the Court of Appeal of New Zealand, in The King v.
Horry, 14 held that circumstantial evidence alone was sufficient to
prove the fact of death. In that case there was no body, trace of the
body or evidence of violence to the alleged victim, and nothing in
the form of a confession. Nine years had elapsed between the disappearance of the alleged victim and the arrest of the accused, and
in the interval he had done much to incriminate himself. After reviewing the cases on corpus delicti, the court held :
there may be other facts so incriminating -and so incapable of any
reasonable explanation as to be incompatible with any hypothesis
other than murder . It is in accord both with principle and with authority that the fact of. death should be provable by such circumstances
as render it morally certain and leave no ground for reasonable doubt
-that the circumstantial evidence should be so cogent and compelling as to convince a jury that upon no rational hypothesis other than
murder can the facts be accounted for."
N. Morris, in a discussion of this case, states
The judgment in The King v. Horry is a valuable contribution to the
theory of the proof of the corpus delicti in cases of homicide, but in
its application in future cases the overwhelming inculpatory net of
circumstantial evidence in which Horry involved himself should be
stressed . The applicability of the rule of evidence deducible from this
case-circumstantial evidence leading to `moral certainty' of the fact
of death may suffice to establish the corpus delicti in a charge of murder-must always be considered in the light of the extraordinarily
coinpelling, but not conclusive, circumstantial evidence surrounding
the death of [the alleged victim] .xc
It is submitted that Lord Goddard, in' applying the Horry holding in Regina v. Onufrejczyk, did not keep in mind this requirement of an "overwhelmingly inculpatory net of circumstantial evi
dence", and that the facts in the latter case do not justify the conviction of murder, in that they do not amount to such a "formidable array of circumstances leading irresistibly to [the] conclusion""
that the alleged victim was dead, as was present in the Horry case ..
The facts of Regina v. Onufrejczyk may be summarized as follows . The appellant and Sykut owned a farm ; it was a failure and
appellant was in dire need of money. Sykut wanted to break off his
14 [1952) N.Z .L.R . 111. The facts of the case may also be found in
Morris, Corpus Delicti and Circumstantial Evidence (1952), 68 L.Q . Rev.
391, and in a case note in (1952), 15 Mod. L. Rev. 348.
15 Quoted from Morris, supra, footnote 14, at p.-393.
is Ibid., at p. 395.
17 [1952] N.Z.L .R. 111, at p. 124, as quoted in (1952), 15 Mod. L. Rev.
348, at p. 350.
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association with appellant and was willing to sell his share in the
farm to him for £700 . On December 14th, 1953, Sykut disappeared .
When investigations commenced a few days later, the appellant
gave varying and conflicting explanations for the disappearance of
his partner-that he had been kidnapped, that he had returned to
Poland, that he had gone to a doctor in a neighbouring village.
There were other facts which tended to incriminate the appellant:
he asked a blacksmith, who had seen Sykut on December 14th, to
say that he had seen him on December 17th, he forged documents
purporting to transfer the farm to himself, and he tried to make it
apparent that he had received large sums of money to pay for the
farm; he also asked a friend to impersonate Sykut on a visit to a
solicitor's office .
Onufrejczyk was convicted for the murder of his partner by a
jury in November of 1954, and in January 1955 he appealed to the
Court of Criminal Appeal, alleging that the trial judge had failed
to warn the jury adequately as to the danger of holding that death
could be proved by circumstantial evidence alone. In dismissing
the appeal, Lord Goddard approved the direction given by the
trial judge to the jury, including the headnote from the Horry case,
which the trial judge had quoted . The headnote reads
At the trial of a person charged with murder, the fact of death is provable by circumstantial evidence, notwithstanding that neither the
body nor any trace of the body has been found and that the accused
has made no confession of any participation in the crime . Before he
can be convicted, the fact of death should be proved by such circumstances as render the commission of the crime morally certain and
leave no ground for reasonable doubt : the circumstantial evidence
should be so cogent and compelling as to convince a jury that upon
no rational hypothesis other than murder can the facts be accounted
for .le

No mention is made of the facts in the Horry case.
In adopting this statement of the law, Lord Goddard disapproves the use ofsuch epithets as "morally", which he says add nothing to what the law requires. In his words "the law requires a case
to be proved . . ." . .I One might ask whether this means "proved
beyond a reasonable doubt" . Apparently not, for his lordship says
that "a jury is warned and told that its members have to be satisfied on the evidence that the crime is proved, that the person is guilty of the crime . . ."?° In an earlier case" Lord Goddard had indicated his dislike of the phrase "beyond a reasonable doubt" .
[1952] 2 W.L .R . 273, at p . 275 ; [1952] 1 All E .R . 247, at p . 248 .
zu Ibid.
at pp . 275 and 249, respectively .
zl R . v . Summers (1952), 36 Cr . App . R . 14, at p . 15, where he states :
18
is

]bid.,
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The formula that the Crown must prove its case "beyond a
reasonable doubt" has become so firmly entrenched in the law, it
seems to the writer, that any attempt to revise it at this time is
both futile and unwise .22 Further, in view of the fact that the Onu
frejczyk case turned wholly on circumstantial evidence, "moral
certainty" is clearly a necessity. Although these words.may appear
to be only another way of expressing "beyond a reasonable doubt",
or, as Lord Goddard would prefer, "beyond a doubt", yet there is
something in them which connotes the extra degree of certaintycertainty to such an extent as to exclude any other rational conclusion-that ought to be required in, cases of this kind .
It is interesting to note that nowhere in the judgment is mention
made of Hodge's case," the leading case on the formula to. be used
in directing the jury when the evidence is circumstantial, although
the 'direction to the jury does state the requirement in so many
words." The trial judge stated :
. . . if . . . you could not safely say that no rational explanation of his
death except murder could be conceived, why then it will mean that
you have a doubt about it, and you will acquit him .2s

Lord Goddard himselfappears to have thought that there could be
"I have never , yet heard a court give a satisfactory definition of what is à
reasonable doubt, and it would be very much better if surnmings-up did
not use that expression, for it seems to me that, whenever a court attempts
to explain what is meant by a reasonable doubt, it gives a definition or
tries to explain the term in a way which is often likely to cause more confusion than clarity . It is far better, instead of .using the words `reasonable
doubt' and then trying to explain what is a reasonable doubt, to direct a
jury : `You must not convict unless you are satisfied by the evidence that
the offence has been committed' ." Lord Goddard here states that the
"reasonable doubt" formula need not be used . To the writer's knowledge,
there is no Canadian case in which this view has been accepted. In one
case, Rex v. Labine, [1937] 4 D .L .R . 284, [1937] 3 W.W .R. 241 (Alta.), a
new trial was ordered when the trial judge stated to the jury : "I am not
going to delay you with telling you of the principle of reasonable doubt
because there is no room for it here" .
22 See Rex v. Hayes, [192311 W .W.R . 209, [1923] 1 D .L .R. 459 (Alta.),
where Beck J .A. states : "This distinction has become so fixed and embedded in'the law that a charge to the jury is improper which does not
indicate the necessity of the higher degree of evidence required in a criminal than in a civil case . . .".
23 (1838), 2 Lewin C .C . 227, 168 E.R . 1136. In that case Alderson B .
told the jury that, before they could find the prisoner guilty, they must be
satisfied, "not only that those circumstances were consistent with his
having committed the act, but they must also be satisfied that the facts
were such as to be inconsistent with any other rational conclusion than
that the prisoner was the guilty person" .
24 In Canada, in a case depending wholly or in part upon circumstantial
evidence, failure to state Hodge's rule amounts to a misdirection, and,
although the exact words need not be used, it has been held that they are.
preferable : McLean v. Regem, (1933] S .C .R. 688, [1934] 2 D .L.R . 440 ;
Lizotte v. Rex, [1951] S .C .R . 115, [195112 D .L .R. 754.
25 [195212 W.L.R . 273, at p. 276; [1952] 1 All E .R . 247, at p. 249.
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another rational explanation of this man's disappearance, for he
says :

I suppose that it would have been possible for him to have got out of
the country and become immured behind what is sometimes called
the `iron curtain' ."

It seems to the writer that such a statement would indicate some
other rational hypothesis and, by virtue of the degree of proof required by Hodge's case, negative a conviction for murder . Again,
in the same paragraph, Lord Goddard says :
. . . there was evidence on which the jury could infer that he did meet
his death . 27

It seems hardly sufficient that the conviction in this case should be
based on an inference; rather it should be based on such a conclusion as the court reached in the Horry case-that the evidence
is "so cogent and compelling as to convince a jury that upon no
rational hypothesis other than murder can the facts be accounted
for" .2s
The facts in the Horry case would appear to have justified such
a conclusion . The alleged victim had been absent for nine years
and the accused had notified her parents that she was dead . Although his explanation of the manner in which she had met her
death was proved to be false, the court accepted his statement as
tending to establish the primary fact of the death :
appellant asserted his belief in the fact of her death with such insistence that a jury was entitled to accept it as having happened .29

No such circumstances existed in the case under discussion .
The alleged victim had been absent for only eleven months when
the appellant was charged with his murder, and the final decision
in the Court of Criminal Appeal was handed down two months
after that. Unlike Horry, the appellant did not insist that his missing partner was dead, or, for that matter, even suggest it. A comparison of the facts of the two cases will indicate why the jury were
justified in reaching the conclusion they did in the Horry case, but
not, or so it seems to the writer at least, in the Onufrejczyk case.
This is the first time a case of this nature has arisen in England
and the matter is one of very great importance and previous controversy . In the circumstances, it appears to the writer that Lord
Goddard's judgment is, with all respect, rather casual, especially
26 ]bid. a t pp . 280 and 252, respectively.
27 ]bid. (the italics are mine) .
28 See footnote 15 supra.
29 Obtained from Morris, supra, footnote 14, at p . 394 .
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as it will be the final pronouncement-unless the case is considered as being of such exceptional public importance as to warrant
an appeal to the House of Lords ôn the fiat of the Attorney-General.
ROBERT R. NEvE *

LICENCE OF 'THE DESERTED WIFE TO OCCUPY' THE MATRIMONIAL
HOME-THIRD-PARTY PURCHASERS-NOTICE AND KNOWLEDGE .--

One of the most interesting of the recent products ofjudicial initiative in England has been the right of the deserted wife to occupy the
matrimonial home.' The major difficulty in the development of this
new doctrine has been to reconcile the justice of the wife's claim
with the legitimate .expectations of a third-party purchaser for value.
In Woodcock (mess B.) & Sons Ld. v. Hobbs,z the Court of Appeal
has suggested a possible compromise. The husband in this case
lived together with his wife as tenant of a house which was situated
at the entrance to a yard where he carried on a road haulage business. In 1940 he left her and went to live with another woman. The
wife continued to occupy the house and he paid the rent for it until
1948 when he bought the freehold. Then came the nationalization of
road haulage and the house, together with the business premises,
was compulsorily acquired by the British Transport Commission,
who were informed by the husband's solicitors that he had left his
wife there as caretaker of the business rent free . The object of this
statement (which was, perhaps, unknown to the wife) was to avoid
paying rent for the house. The commission did not inquire further
and when road transport was denationalized the business was sold
to the plaintiffs expressly subject to the occupation of the wife as

*Robert R . Neve, B .A ., Third-year Law, University of Alberta .
Among the more accessible articles on this subject are : H . W. R .
Wade, Licences and Third Parties (1952), 68 L .Q . Rev . 337 ; R . E . Megarry,
The Deserted Wife's Right to Occupy the Matrimonial Home (1952), 68
L .Q . Rev . 379 ; G . C . Cheshire, A New Equitable Interest in Land (1953),
16 Mod. L . Rev . 1 ; O . Kahn-Freund, Matrimonial Home-Recent Cases
(1953), 16 Mod . L . Rev . 215 ;J . D . B . Mitchell, Learner's Licence (1954),
17 Mod . L . Rev . 211 ; Glanville Williams, Interests and Clogs (1952), 30
Can. Bar Rev. 1004 ; O . R . Marshall and E. H. Scammell, Digesting the
Licence (1953), 31 Can . Bar Rev . 847 ; F . R . Crane, Licences and Succes-,
sors in Title of the Licensor (1952), 16 Conv . (N .S .) 323 ; D . Pollock,
Possession and the Licence to Occupy Land (1952), 16 Conv . (N .S .) 436 ;
L. A . Sheridan, Licences to Live in Houses (1953), 17 Conv . (N .S .) 440 ;
H . G . Hanbury, Licences, a Jonah's Gourd, [1954] C.L .J . 201, and [1955]
'C .L .J . 47. Also see : R. E . Megarry on The Rent Acts (7th ed.) p . 186 ;
SnelPs Principles of Equity (24th ed .) p . 465, and R . E. Megarry, The
Matrimonial Home, one of a series of -broadcast talks published in The
Law in Action (Stevens : 19.54) .
2 [19551 1 W .L.R . 152, [1955] 1 All E .R . 445 .
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caretaker. They did not know she had been deserted by her husband. Shortly after completion they brought an action in the county
court against the wife claiming possession. She then set up a claim
to stay there as a deserted wife in the matrimonial home.
Strictly interpreted, all that this case decided was that the court
had a discretion to order the wife to go out and that the conntycourt judge was wrong in holding that this discretion could not be
exercised in an action for possession. This is a new development.'
The discretionary power conferred on a court by section 17 of the
Married Woman's Property Act, 1882, does not properly extend to
actions between a wife and a third party. It is only to be exercised 4
in "any question between husband and wife as to the title to or possession of property". But now where a purchaser brings an action
for possession and a wife sets up a claim to remain in the matrimonial home because she has been deserted by her husband, it is open
to the court to examine the facts and to exercise its discretion in
that action. There is no need to make a separate application expressly for this purpose.
In their judgments, however, the court (Denning, Birkett and
Parker LJJ.) went beyond this procedural point and considered the
nature and extent of the right of the deserted wife to remain in the
matrimonial home. It was agreed that there were circumstances in
which she could maintain her right against a third-party purchaser.
But the cases on this point in which she had been successful' all contained a colourable sale to the purchaser by the husband in order to
evict the wife . This element of collusion was the explanation put
forward by counsel for the plaintiffs in support of their claim for
possession and adopted by Parker L . J.s It was not accepted by
Denning L. J?
Mr. Vester said that those three cases were to be explained as cases
of collusion ; but they were not put on that ground, and I do not
think that is the correct explanation . The conveyances were real enough. They were not shams . They were intended, it is true, as a means
of getting round the law ; but that is not itself a ground for denying
their validity .

The correct approach, as he sees it, is to make a distinction between
notice and knowledge. The first thing to be proved by a deserted
3 Although predicted by Denning L .J . in Bendall v . Me Whirter, [1952]
2 Q .B. 466, at p . 484 .
4 Except in those special cases enumerated in the section.
'Ferris v . Weaven, [1952] 2 All E .R . 233 ; Street v. Denham, [1954]
1 All E.R . 532 ; Savage v. Hubble, [1953] Est . Gaz . Dig. 150 .
s [195511 W.L .R. 152, at p . 160.
' Ibid., at p . 155, who was supported by Birkett L .J . at p. 159 .
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wife who claims to stay on in the matrimonial home is that the purchaser took with notice of her interest. For this purpose the usual
rules of notice apply $ and it is not material that there was no full
knowledge of the facts. In the "collusion" cases she was able to
show actual notice of her interest . In this case, although they bought
in good faith and for value, the plaintiffs had constructive notice for
they took subject to the occupation of the wife and made no inquiries as to her true position . The situation as regards notice was therefore the same. But even if the wife proves notice the matter does not
end there. A second consideration;"that of the discretion of the court,
still remains. Here the presence or absence of a full knowledge of
the facts is the material factor . In the "collusion" cases the court
exercised its discretion in favour of the wife because the purchasers
knew of and fully appreciated her position : In this case, however,
they did not know she was a deserted wife. The true situation had
been concealed from them by the husband. So the court was prepared to exercise its discretion in their favour despite the fact that
they were deemed to have notice of her interest . 9
Once it is conceded that the deserted wife's right is here to stay,
this would be an eminently reasonable formulation of the principles
which ought to guide the court in exercising its discretion. The posi
tion of the deserted wife in relation to third parties might then be
concisely stated :
(1) so long as the marriage subsists 10 and she behaves herself,"
a deserted wife has a right to remain in the matrimonial home until
such time as the court decides otherwise ; 12
(2) this right arises not upon marriage but from the fact of desertion and so is not enforceable against prior mortgagees whether
legal 13 or equitable ; 14
(3) it seems that this right would not be available against a bona
fide purchaser for value without notice but, in the absence of fraud,
this will rarely occur since notice of her occupation is notice -of her
right ; is
s Ibid., at
to Robson

p. 156 .
9 Ibid., at p . 157-.
v. Headland (1948), 64 T.L.R . 596 ; Vaughan v . Vaughan,
[1953] 1 Q .B. 762 .
11 Middleton v . Baldock, [1950]
1 K .B . 657, per Evershed M .R. at p.
662 ; Old Gates Estates Ltd. v. Alexander, [1950] 1 K.B . 311, per Denning
L .J . at p. 319 . But the wife of a protected tenant who commits a matrimonial offence cannot be evicted by the landlord unless the deserting
husband himself takes steps to terminate her licence : Wabe v. Taylor,
[195212 Q .B . 735 .
12 "The court always has a discretion in the matter", per Denning L.J .,
[19551 1 W.L .R. 152, at p . 156 .
13 Lloyd's Bank v . Oliver's Trustee, [1953] 1 W .L.R . 1460 .
14 Barclay's Bank v. Bird, [1954] Ch . 274.11 Hunt v. Luck, [1902] 1 Ch . 428 .
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or who buys with.
full knowledge of the facts" stands in no better position than the
husband;
(5) a purchaser for value who takes with notice of the wife's occupancy may yet get possession if it appears he had not full knowledge of the facts."
An intending purchaser who finds the house occupied by a solitary woman will be put on his inquiry; but he will not suffer if the
true state of affairs is concealed from him by the husband.
11

A. G. GUEST*

STARE DECIsiS-BINDING EFFECT OF PREVIOUS DECISION WHERE
COURT EQUALLY DIVIDED-DISTINCTION BETWEEN DECISION AND
RATIO DECIDENDI.-The Appellate Division of the Supreme

Court of South Africa is bound by its own previous decisions, unless it is satisfied that the decision was plainly wrong.' In Fellner
v. Minister of Interior' the Appellate Division had to determine
whether it was prima facie bound by Sachs v. Ddnges .3 In the
Sachs case, the Minister of the Interior asked for a rule nisi calling on S to show cause why his passport should not be cancelled.
The court, by a majority of three to two, refused to make the rule
absolute . There were two grounds for the decision, first that the
grant of a passport was a contract (rule A), as held by Watermeyer
C.J ., and, secondly, that, even if it was not a contract, the minister
had to show just cause for cancellation (rule B), the view of Greenberg J.A . Watermeyer C.J . expressed no opinion on rule B, and
Greenberg J.A . was silent on rule A. Schreiner J.A. agreed with
both grounds, while Centilivres and van den Heever M.A . (dissenting) rejected both .
In Feliner's case, F applied for an order against the minister
directing him to renew her passport . The court held by a majority
of four to one (Schreiner J.A . dissenting) that the Sachs case was
"Errington v. Errington, [1952] 1 Q.B . 211 ; Bendall v. McWhirter,
[1952] 2 Q.13 . 466.
17
Street v. Denham, [19541 1 All E.R. 532 ; Ferris v. Weaven, [1952] 2
All E.R. 233 ; Savage v. Hubble, [1953] Est. Gaz. Dig. 150, if interpreted as
above.
11
Woodcock (Tess B.) & Sons Ltd. v. Hobbs, [1955] 1 W.L.R . 152;
[195511 All E.R. 445.
*Lecturer in Jurisprudence at University College, Oxford.
I Harris v. Minister of Interior, 1952 (2) S.A. 428, at p. 452.
2 1954 (4) S. A. 523; already noted in (1955), 72 S.A.L .J. 6, and (1955),
71 L.Q . Rev. 196.
3 1950 (2) S.A . 265.
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not prima facie binding, as rule A was not concurred in by a
majority of the members of the court, but only by two out of five .
Rule B was of course not applicable to the different facts. The
court also held, by three to one, that the grant of â passport was
not a binding contract, Greenberg J.A. expressing no opinion and
deciding only that there was no contractual right to renewal.
On rules ~A and B there was in Sachs v. D&nges an equal division of opinion, two to two. With respect, the court was right in
Fellner in holding that rule A was not binding upon it. Even in
England only the House of Lords regards one of its previous decisions based on an equal split as binding, though in the English
Court of Appeal there are conflicting authorities on the p'oint . 4 An
English divisional court is not bound by such a . decision .' Apparently the Supreme Court of Canada is not bound by such a
decision either .'
Schreiner J .A. (dissenting) does not regard Sachs as a case of
an equal split, on the ground that there was in fact a majority and
also that there was no disharmony between rule A and rule_'B.
But this argument can reasonably be applied only to rule B,
which is, it is submitted, the ratio .decidendi of Sachs. It was the
narrower of the two rules and, although Watermeyer C.J . does not
mention it, he would probably have concurred in it because he
reaches the same conclusion on a much broader ground . On the
other hand, rule A is the wider rule, and Greenberg J.A . expresses
no hint of concurrence with it either in the Sachs case or in Fellner
itself.
It is submitted that the attempt "by Centilivres C.J . in Fellner
to draw a distinction between the decision of a case and the ratio
decidendi of the .court is unfortunate. It seems to me that the -remarks of Schreiner J.A . at page 542 supply a much needed qualification to the position adopted by the learned Chief Justice. It
seems to me also that a search for the ratio decidendi should be
abandoned only in cases of necessity, and that such cases are rare .
The River Wear Commissioners v. Adamson I is a favourite example,
employed once more in Fellner's case, of a decision yielding no
binding ratio decidendi. It is submitted that that case readily
yields the ratio decidendi that a shipowner, whose ship without
negligence passes out of human control in a storm, is not liable
'But the most recent decision holds such a precedent not binding-,
Galloway v . G, [1954] 2 W .L.R. 980 .
6 Grocock v. Grocock, (192011 K.B . 1 .
e Re Stanstead Election (1891), 20 S .C .R . 12.
7 (1877), 2 App . Cas . 743 (H .L .) .
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for damage to a pier on to which the ship is driven. In the later
House of Lords case of G.W.R. v. Mostyn,8 a case of a ship under
human control but causing damage without negligence, the question was whether from the Wear case a binding ratio could be
deduced covering this situation as well. The Court of Appeal so
held, showing perhaps an exaggerated respect for the views of a
higher court : it has again exhibited something akin to subservience in Jacobs v. L.C.C., 9 holding that whether a proposition laid
down by the House of Lords in Fairman's case" was ratio decidendi or obiter could be determined only by the House of Lords.
In the Mostyn case, on appeal to the House of Lords, their lordships were not satisfied that more than one judge in the Wear case
supported the view that, even where the ship was still under human control, there was no liability in the absence of negligence .
It may be submitted that, had the House of Lords in the Wear
case laid down any such rule, their principle would have gone beyond the facts of the case, and that courts do not necessarily concede to their predecessors power to lay down wide rules," at any
rate where the "rule" is laid down in such hesitant and obscure
terms as in the Wear case.
The harmful effect of an abandonment of a search for the ratio
decidendi is illustrated by Hannah v. Peel, 12 where Birkett J. confessed his inability to discover the ratio decidendi of Bridges v.
Hawkesworth," but followed the decision . The effect was to extend a decision for a finder of a wallet, dropped in a shop by a
person unknown, against the shopkeeper to the case of a lodger
in a requisitioned house finding a jewel in a crevice in his bedroom,
who thus recovered against the houseowner. A much criticized
decision was thus given fresh life and amplitude by a judge who
concurred in the criticism.
During his discussion of the English rules, Centilivres C.J.,
at page 532, permitted himself one criticism of the rule that the
Court of Appeal may choose between two previous conflicting
decisions, where the second has been given in ignorance of the
first. He considers that the first decision should in principle be
binding."
s [19491 1 K.B . 685, at p. 695 .
[19281 A .C . 57.
10 [1923] A .C. 74 .
ü See Gooderson, Ratio Decidendi and Rules of Law (1952), 30 Can .
Bar Rev. 892, at p . 905 .
18 [1945] 2 All E.R . 288, at pp . 293-294.
13 (1851), 21 L.J .Q .B . 75 .
14 See on this point Gooderson, The Rule in Young v . Bristol Aeroplane
Co ., Ltd. (1950), 10 Camb . L .J. 432, at pp . 441, 444.
8
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Finally, it may be remarked that four times as many pages of
the report of the Fellner case are occupied with a consideration
of the ratio decidendi of Sachs v. D6nges as are devoted to a dis
cussion of the merits of the case before the court . It has sometimes
been considered that this anomaly is a peculiarity of systems where
precedent is absolutely binding .
R. N. GOODERSON

Law; Morals and Security
One such effect [of the regime of standard contracts and standard clauses
ând coerced bargains] is relaxing of the moral idea of respect for the given
word, the idea of the intrinsic moral force of a promise which has been a
cardinal proposition of natural law as laid down in Cicero's praise of
prisca fides in a treatise on duties, as set forth as a pronouncement of
Christian morals in a text of the Council of Carthage incorporated in the
Corpus of the Canon Law, and as expounded by writers of the law-ofnature school in the seventeenth and eighteenth centuries . When contracts
are made for people by the service state, they cease to feel any strong moral
duty to perform them. If the state makes, contracts, let the state perform
them or compensate the disappointed promisees . So we read in the French
law books of today -about a principle of favor to the debtor, and Ripert
speaks ironically of what -he calls the `right not to pay debts' . In 1804 the
French Civil Code put the obligatory force of a contract emphatically :
`Agreements legally formed take the place of law for those who have made
them' . A Scottish writer on philosophy of law, writing in 1884, said that
`the whole operation of preparing contracts, agreements, settlements,
conveyances, and such deeds, is purely legislative' . The free wills of the
parties made the law for them. The courts could no more change this than
any other part of the law. Even the legislator was bound to respect it as to
the contracts of the past. But this idea has been disappearing all over the
world . In France it has been treated most thoroughly. There it was covered
up for a time by what Austin would have called spurious interpretation .
By assuming that the will of the parties had not been fully expressed,
courts could find in contracts terms which were not there and were not at
all in the minds of the parties, and could modify the terms which they
found there. French legislation then went further and gavejudges power to
suspend or rescind contracts and change their conditions. The parties no
longer make law for themselves by their contracts . Partly there is a humanitarian idea here. It is akin to an idea we may see nowadays in the law as to
liability, an idea of lifting or shifting burdens and losses so as to put them
upon those better able to bear them. Belief in the obligatory force of contracts and respect for the given word are going, if not in some spots actually
gone, in the law of today. (Roscoe Pound : The Role of the Will in Law
(1954), 68 Harv . L. Rev . l, at p. 16)
*Lecturer in Law in the University of Cambridge, Fellow of St. Catharine's College .
-

