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. Few subjects of professional legal interest arouse so much lay
misunderstanding, as well as technical concern, as the meaning
and objectives of the anti-trust laws. This is true both in the Uni-
ted States and Canada, where the two systems dealing with re-
straints upon competition have a great deal in common—shar-
ing, as they do, doctrinal origins in the English common law of
“monopoly”’, “contracts and conspiracies in restraint of trade”
and certain other rules of tort and contract that express the nice
balance evolved by the law between business ethics and business
aggressiveness. Indeed, nowhere else in the law do economic ideas
and legal formulas impinge on each other with a directness that
compels judges to talk like economists and economists to make
noises like lawyers. In the fields of taxation, rate-making and eval-
uation problems in general, accounting and economic concepts
intrude with regularity. But in a curious way income-tax law has
developed its own accounting ideas, while ““fair return” in rate-
making cases or “market value” in expropriation and evaluation
cases tends also to reflect traditional legal formulas, whatever may
be the changing character of economic or accounting definitions.
This is not so in the anti-combines—or anti-trust—case law or

.scholarship in Canada or in the United States. Lawyers truly are
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concerned with the “realities” of “competition” and with what
the best of economic analysis has to say about “monopoly’ and
kindred problems. Law reviews publish articles by economists
who discuss juridical doctrines with all the seeming familiarity
of the lawyer, although with an emphasis on the economic con-
sequences of anti-trust policies.

For these reasons, and also because of the inescapable fact that
the anti-trust laws_remain one avowed method by which North
American society is determined to maintain as much of a “free
* economy” as possible, the agencies concerned ‘with the enforce-
ment of these laws, their reports and their prosecutions, are of
major concern-to lawyers, economists and students of social
policy in general. One consequence of the manner in which anti-
trust policy has developed through administrative or quasi-ad-
ministrative agencies—such as the Combines Investigation Com-
mission until 1952 and, since that time, the Director of Investi-
gation and Research and the Restrictive Trade Practices Com-
mission—has been to direct some attention“to the annual reports
of the agencies concerned and, even more, to the individual re-
ports resulting from inquiries into specific cases of allegations -
that the Combines Investigation Act or sections 411 and 412 of
the Criminal Code (previously 498 and 498A) have been contra-
vened.

Since the. reorgamza’uon of the Combines Branch in 1952 into
the Office of the Director and the Restrictive Trade Practices
Commission, four types of documents have been emerging. First
the director has been completing his own reports of cases begun
‘by him as commissioner under the pre-1952 act. Secondly, the
. director has prepared at least one major collection of materials—
on “Loss-Leader Selling” ~—for the Restrictive Trade Practices
Commission. Thirdly, the commission, sitting to hear allegations
based upon the preliminary investigations of the.director, has re-
ported to the Minister of Justice on a number of cases in a manner
similar to the previous reports of the commissioner or ad hoc
commissioners under the pre-1952 act. Fourthly, the director is-
sues an annual report not only on the work of his own department,
qua director, but also on the work of the commission itself. The
reports now reviewed reflect some of the variety emergmg from

the new structure under the revised act.
©* The annual report of the director covers much ground. It sum-
marizes the main contents of four case reports and studies issued
by the commission during the year under review. It lists and states
briefly the present status of nine prosecutions resulting from in-
quiries by -the previous commissioner and the present director
and commission. It deals frankly with a number of other cases
where’ preliminary inquiries were begun, but where for the rea-
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sons indicated investigation was discontinued —eight in all. It
sets out shortly the recent research projects—which the director
is empowered to undertake on his own motion under section 42
of the act as revised in 1952 —covering automobile insurance, tied
sales through service stations, and price differentials. It lists an
interesting tabulation of the number of inquiries conducted
throughout the year, broken down into various categories which
indicate whether the inquiry led to full reports or merely preli-
minary investigations as well as other types of interim action.
These statistics show the quite extensive number of new “‘files”
opened up in recent years—126 in 1952-53, 128 in 1953-54 and
96 in 1954-55. And, finally, the report deals with the very import-
ant question of informal conferences with business men who seek
to obtain from the director some guidance on permissible pat-
terns of individual, group or industry-wide marketing arrange-
ments or similar plans. Here the director must avoid the Scylla of
becoming a legal advisor to industry and committing government
in advance to definitions of legal and illegal business behaviour,
and the Charybdis of a bureaucratic refusal to share in the prob-
lems of businessmen who are trying honestly to discover the lines
within which government and courts expect them to operate.

The report reveals the quite intense activity now present in
the enforcement of anti-combines legislation, It is apparent that,
however immobilized that legislation became under wartime con-
ditions, there remained widespread public support for the general
social aims of the statute, and that support was soon reflected in
the revitalized programme after 1946. In fact during the past nine
years there have been more prosecutions than in the whole period
from 1923 to 1940. The director concludes his main observations
(page 61) with the following significant siatement: “. . . there has
. . . been discernible, in recent years, an increasing awareness
of the legislation and an increasing tendency to consider its im-
plications before, rather than after, projects have been embarked
upon or arrangements entered into. It is believed that the informal
meetings above described are contributing substantially to this
tendency to a great degree of compliance with Anti-Combines
Legislation.”

A number of very difficult matters are suggested by the report
directly or by implication. There is, first of all, the plain fact that
the primary area of anti-combines activity remains the problem -
of multiple-firm arrangements having common marketing and
pricing objectives. This leaves almost untouched problems of
“merger”, “monopoly” and associated questions. It is true, of
course, that the Eddy Match case in 1951 and the Beer report to be
discussed in a moment are both cases which indicate an increas-
ing concern for the “merger” and “monopoly” area, but neither the
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courts in their formulations nor the director or commission in
their inquiries have really scratched anything but the most super-
ficial surface of this vast, fascinating and probably unmanage-
able merger-monopoly problem —particularly the single-firm mon-
opoly where “intent” to' monopolize may be very-difficult to
“prove” as part of the record.of the company’s growth and com-
petitive success. A second question that must bother the student
of business and society reading this report is the ethical question
how far contraventions of this kind of social policy by business-
men should be characterized as “criminal’” and how far at the
same time the findings of the comrhission should involve formulas
which assess a kind of “guilt” before the courts.have been able
to speak. Admittedly these are old questions, but they continue
to trouble at least this reviewer at the same time that he cannot
deny that the criminal law may act as a deterrent to a greater de-
gree than would some other administrative or civil process. -

The “loss-leader™ report is a.good illustration "of a sincere at-
tempt by government officials to find out what businessmen are
talking about when they complain of price-cutting, and the dis-
covery that businessmen often do not know themselves what
their complaints mean. This report grew out of the preliminary
studies of the MacQuarrie Comumittee, whose work-in 1951-1952
led to the changes in the Combines Investigation Act. Before the -
commission undertook its investigation, however, the director
prepared extensive questionnaires that were distributed widely
throughout Canada in order to gather information on the varied
definitions of “loss-leaders” and other types: of sale promotion
methods, as: well as detailed statistical information on the extent.
and effect of the practice in different sections of Canada. These
materials were gathered together in the “Green Book™, published
in 1954, and this document was followed by hearings held in the
major cities of Canada by the commission, which led to 4,000
pages of evidence and a large number of formal submissions by
individual businessmen and associations. With this material at hand,
the commiission made its report in 1955.

It now seems clear that the real pressures by some sectors of
the business community to have the loss-leader problem investi-.
gated stemmed from the prohibition on resale price maintenance
which first appeared in the law in 1951 and was again incorpor--
ated in the 1952 amendments. Thus the -elimination . of resale .
price maintenance and the retention of section 498A (now sec~
tion 412) of the Criminal Code-—which proh1b1ted discriminatory
sale' policies —underscored by the rapid increase in durable con-
sumers goods and the growth of a buyers market in Canada after
1951, all together led to increasing comipetition, one aspect of
which had been the reduction in retail prices of brand names and
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the rise in the selling operations of ‘“‘cut rate” stores. The question
for the commission, therefore, was the following: Did there exist
a uniform understanding as to what was meant by “loss-leaders”
in the business community and was the practice, if discovered,
“monopolistic” in effect or harmful to “competition”?

The commission found that business men disagreed sharply
over what amounted to a loss-leader in practice and that the term
“loss-leader selling” ““may be applied by trade groups to any level
of pricing, extending from a price in any degree lower than the
manufactyrers’ suggested resale price to a price at or below net

rchase cost’™ (page 261). The commission concluded, rightly
- in oy -view;-that the arguments of manufacturers that retailers
oducts at a loss in order to “lead” in customers
.on the whole by the facts, and that actual money
s were almost impossible to find in the many ex-
to the commission. At the heart of the whole
complaint clearly lay the brute fact that competition had come
back into the sale of many durable consumer goods, particularly
electrical appliances. What hurt the manufacturer was his in-
ability to “‘control” the situation as he had been able to do when
resale price maintenance had been lawful and demand greater
than supply. The truth was that, barring glaring cases of selling
at a loss—and there were no examples actually proven —retailers
were behaving exactly as they should in a free economy where
supply was exceeding demand, however slightly, and where com-
petition by way of price or other reasonable advertising methods
reflected the imagination and vigour of individual competition
and initiative. As a result of these findings the commission refused
to report that legislation at this time was required to extend the
langunage of section 412 or modify the effects of section 34 of the
Combines Act forbidding resale price maintenance.

The Beer report! contains some of the most suggestive find-
ings reported on by the commission since its establishment. What
we have in the Beer case is an attempt to examine into a “mergei”
programme on the part of Canadian Breweries Limited and to
see how far that programme led to the elimination in Ontario,
Quebec and Western Canada of a number of smaller breweries
through purchase and liquidation, and whether the programme
contravened the act by being “‘to the detriment or against the in-
terest of the public”. There is a certain ambivalence in the com-
mission’s findings. On the one hand, the commission clearly holds

! Two reports of the commission have been made public since the
Beer case: Report concerning an Alleged Combine in the Manufacture,
Distribution and Sale of Asphalt and Tar Roofings and Related Products
in Canada; and Report concerning a Manufacturer’s Advertising Plan
alleged to constitute Resale Price Maintenance in the Distribution and
Sale of certain Household Appliances.
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that the acquisition of breweries in Ontario, Quebec and Western
Canada was undertaken with the direct aim of reducing competi-
tion, of increasing the area of “domination”, so far as possible, by
Canadian Breweries Limited. There seems to be no question that
this was the “intention” of the company and that it reduced the
number of breweries and the range of brands, and that consequent-
y “the merger and closure activities pursued by Canadian Brew-
eries Limited throughout that period were monopolistic in their
nature and were not in the public interest” (page 102). '
On the other hand, the commission found that despite this
monopohstlc purpose there continued to be effective ‘compe-
tition in Ontario and Quebec because Labatt’s and Molson’s had
22.89, and 8.69, respectively, of the business in Ontario and
3.19% and 54.7%, respectively, in Quebec as of 1952. Equally there
was no “domination” throughout Canada because the Canadian
Breweries group averaged only 48.6%, of all sales in the period
1949-1952. Moreover Canadian Breweries did not possess the
. power to dictate prices or eliminate competition, ‘“‘except with
the voluntary and willing agreement of its rivals” (page 102). The
commission recommended that, in order to prevent any further
attempts at control or domination, the company should be stop-
ped from acquiring the assets or controlling interest in the capital
stock of any of its competitors and, particularly, that no further
- acquisitions of stock or retention of board memberships in West-
ern Canada Breweries Limited be permitted. Finally, the company
was not to enter into any agreement or understanding with any
competitors to regulate prices-or lessen competition in Canada.
The significance of this report is its clear concern with the
dualism often present in the rapid expansion of any one firm with- .
in an ‘industry. On the one hand, such a firm actually, may be
frying to eliminate its competitors. On the other hand, the strength
of the opposition in the industry may be great enough to slow
down or prevent attempts at domination and an aggressive ex-
pansion may be tolerable in such circumstances. Presumably the
report now has been passed by the Minister of Justice to counsel
for advice and there is no public knowledge as yet whether pro-
secution is to follow. The interest of the case for the moment lies
in determining whether the commission had in mind “intent” as
the central test or whether the test was to be the degree of success
rachieved by the firm in acquiring a controlling or dominating
position.-It is not easy to find the answer to this question in the
report. The commission seems to be saying that mere intent with-
out action that is significant in its effect on competition may not
by itself be regarded as *“‘monopolistic” under the act—that is,
not ““per se” unlawful. But the commisson is not unaware that
it would be undesirable to encourage businessmen to eliminate
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rivals, however insignificant might be the consequences for the
total supply or market arrangements thereby affected —that is,
almost “per se’” unlawful.

In all these matters the commission doubtless will be thrown
back more and more upon some kind of “rule of reason”, with
all the variability of that rule. This is bound to be the result if
the commission seeks to measure “detriment” apart from “in-
tent” as the weightier guide to the oracular secrets of “‘public
interest”. Yet what surely is significant is the emergence of a trend
in the commission to test, in each case, the notion of liability
against some objective criteria of ‘“‘monopoly” or “domination”
—at least in the new merger cases. I do not know how far this
is an entirely desirable trend, but it may be inevitable, and there is
probably much to be said for it. But the difficulties with this mea-
suring rod surely arise out of the fact that the Combines Act is
one major piece of machinery designed to prevent reductions in
the total of free and competitive economic activity. It is true that
these reductions, to create liability in law, must be “undue” or
“to the detriment of the public”. Yet the original anti-trust theory
seems to have been that “any” reduction, if “deliberate”, is behavi-
our which the law intended to proscribe, and, if not “deliberate”,
then some measurable effects on the market and on competition
should be evident. This view, appearing with some consistency in
the judicial interpretation of Canadian anti-trust law, reflects a
Canadian faith in “competition” as a regulator and the correlative
fear that any legal concessions to business restraints would lead to
more monopoly or restraints and that in the end these prove to be
very costly to the social order.

The sad truth remains that there are no final answers to these
dilemmas. All we can bope to do is to strike a running balance
between the need of the business man for the fullest opportunity
to give his imagination and initiative their day and the need to
protect the less powerful and the less aggressive, as well as the
general public, because of the wider social goals for which pro-
tection is designed. Ultimately anti-trust policy is a social decision,
not a rational economic judgment standing alone —however valid
or significant may be many aspects of the economic objectives,
particularly the aim of assuring the most effective and flexible use
of resources.

These reports have disclosed the serious efforts of government
to enforce a policy chronically filled with difficulties of applica-
tion for the business man and with challenges to adequate formu-
lation by courts. Yet, until something better comes along to assure
a decent level of self-restraint by enterprise in a relatively free
economic order, whether entrepreneurs are searching for domi-
nation or co-ordination, the Combines Investigation Act and
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the Criminal Code will have to do. Of course, government and
the public should be prepared to review the details of the legis-
lation from tim€ to time so as to reduce unnecessary hardships |
and prevent new forms of evasion. It may be desirable in the near -
future, for example, to consider alternative methods that modify
if they do not remove the “criminal” stigma in some kmds of
cases. We have yet really to think through the ethical meanings
and the full administrative needs of anti-trust pohcy Meanwhilé
the Director and the Restrictive Trade Practices Commission,
aided by an increasing number of counsel and scholars familiar
with these problems, as well as a growing body of case law, are
marking out together the new pathways with a degree of skill that
suggests a fresh era in this experiment in social geography.

MAXWELL COHEN*

Foundations of Canadian Nationhood. By CHESTER MARTIN, Pro-
fessor Emeritus, Department of History, University of Toron-
to. Toronto: University of Toronto Press 1955. Pp. Xx, 554.
($7.50)

Books with titles of this kind have a claim prima facie on the time
of Canadians. It was so with Massey’s On Being Canadian; it is so
with this book. We are Canadians and we seek, many of us, ex~
pressions of the significance of that fact. We seek in many cases
without finding, but not in this case. Professor Martin has written
a heart-warming, discerning account of the meamng of the build-
ing of the Canadian nation.
The thrill of this book is the reahza’uon as it proceeds of the
. faith of the author in Canada and Canadians. The pace is slow,
strangely repetitive in theme and word, but, on a sudden, the reader
realizes that here is a wise and learned man who deeply loves his
country. At once the erudition, the constant quotation of familiar
phrases, the reiterated characterizations and conclusions, all these
fall into place, important not for themselves but for the radiance
they throw around the central theme. At some stage Professor
Martin “makes his number” with the reader and from then on
he can be a trusted and illuminating guide to the significance of
our history. His last chapter, “Foundations and Superstructure:
Functioning of Nationhood”, is a sober essay on whence we came,
where we stand and whither we may be going. Professor Martin:
puts it forward modestly as a substitute for a study originally to
~ be written by the late J. W. Dafoe. It needs no apology. Indeed
. it would have been-a pity if Dr. Dafoe had silenced Professor
Martin on this theme.

*Professor of ‘Law, McGill University, Montreal.
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In the course of this chapter the author says: “More enduring
history has been made than written in Canada”. That may be true
of this book, but there is one library shelf on which it will always
have a home, and there will be many times a year when it will be
consulted. Of course, like Bruchesi’s History of Canada and Lower’s
From Colony to Nation, the book is assessment and prophecy
based on history. That is needed now, but equally we need what
might be called “pure history™.

The Canadian Bar Review is not a historical review and this
reviewer took up the book initially, not as history, but to see if it
recognized the courts and the law as foundations of Canadian
nationhood. But this book is not a description of the Canadian
house as it is but of how it was built. The legal institutions are
foundations of Canadian nationhood but in a historical sense
the matters with which Professor Martin deals are the real found-
ations. The fact is that our legal institutions have never been the
issue that our political institutions have been. It is significant too
that, perhaps for the same reason, very little is said of Canada’s
armed forces, a firm and living foundation of Canadian nation-
hood.

There are a number of legal references, although for the reason
mentioned they do not bulk largely in the work. At pages 48 and
52 the words of Lord Mansfield in Campbell v. Hall, that the
principles of a British constitution were ‘“‘irrecoverably granted”
by the proclamation of 1763, are misquoted as ““irrevocably grant-
ed”” and used to point up an implied injustice in that these prin-
ciples were “revoked, annulled and made void” by the Quebec Act
of 1774. But this is not a fair reading of Campbell v. Hall (1774),
1 Cowp. 204, which dealt with the time at which the King’s pre-
rogative in conquered dominions gave way to the authority of the
King in Parliament. The enactment of the Quebec Act was in no
way in conflict with Lord Mansfield, but rather a practical ex-
ample of the very proposition he was at such pains to lay down.

At page 394 Professor Martin commences to discuss the re-
siduary power. He says at page 395:

It is true that this indubitable purpose of the fathers of confederation

has had a strange and chequered history at the hands of reinvigorated

provincialism in Canada and above all at the hands of the Judicial

Committee of the Privy Council who conceived, not without reason,

under Lord Watson and Lord Haldane, that they were interpreting

the prevailing temper of the Canadian people at that time.

Where is the evidence of such a conception? Not in their judg-
ments surely? Did they ever confess that they were not strictly
interpreting an imperial statute but the temper of a colonial people?

At page 398 the author records a familiar view that “the Judi-
cial Committee of the Privy Council, with a few conspicuous ex-
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ceptions, has veered-notoriously towards provincial rights until
the demonstrable designs of the fathers of confederation have
been substantially undermined”’. He says in this connection that
“Much of the long tradition of provincial rights in Ontario was
built upon law cases like the St. Catharines Milling Company case
or the Manitoba Boundary dispute in which Sir Oliver Mowat’s
litigious skill and resourcefulness became a familiar feature of
provincial politics”. This does not ring true to a lawyer’s ear.
Neither St. Catharines Milling and Lumber Company v. The Queen
(1888), 14 App. Cas. 46,-nor City of Winnipeg v. Barrett, [1892] -
A.C. 445, has to do directly with the basic interpretation of the
division of powers under the British North America Act, 1867.
They do not represent the substantial undermining of the “demon- -
strable designs of the fathers of confederation™ of which so many
complain. The veering to which Professor Martin refers is traced
rather in Attorney General of Ontario v. Attorney General of Can-
ada, [1894] A.C. 189 (the Assignments and Preferences Case);
Attorney General for Ontario v. Attorney General for the Dominion
and the Distillers and Brewers Association of Ontario, [1896] A.C.
348, the judgments in subsequent cases of Lord Haldane, who had
appeared as counsel for Ontario in the two cases cited, and finally
in the judgments in the 1937 Bennett Reform references, found in
[1937] A.C. at pp. 326, 355 and 377. These cases can” give support
to Professor Martin’s thesis but not the two he cites.

‘The greatest irritation in the book, and it is con51derable is
the repetition of contemporary descriptions of persons or events.
. For example, Charles Fisher of York County, New Brunswick,
is reported four times, on pages 65, 103, 110 and 113, to have said
of New Brunswick that it was “too loyal and given over to their
idol of £s.d.” And there are many similar and unnecessary ex- -
amples, which lead’ the reader to wonder if the quoted man ever
said anything else or if the event could be given any other des-
cription.

The activities of some figures do not receive a mention in the
index. For example, “Simonds and Crane and Chandler” are
active enough in the text on pages 108 and 111, but do not appéar
in the index; and there are a number of other omissions of names
or references: Huntington, pages 115, 126; Matthews, page 139;
Morley, page 14; Mowat, page 398; the Judicial Committee of
the Privy Counc11 pages 395, 396 398 and there must be many
others.

But this is by the way. Here is a fine d1v1dend for the Rhodes
Trust from one of its first scholars.

PETER WRIGHT*

*Peter Wright, Q.C., of Wrighi; and McTaggaft, Toronto.
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Nuremberg: German Views of the War Trials. Edited by WILBOURN
E. BenTON and GEORG GRiMM. Dallas: Southern Methodist
University Press. 1955. Pp. vii, 232. ($4.00 U.S.)

This volume is a compilation of ten articles written by eminent
German jurists. It also includes an introduction by Professor W.
E. Benton, one of the editors, the text of a preliminary motion
made by the attorneys for the defence at the Nuremberg Trial,
as well as the address to the court by a leading counsel for the
defence at the end of the first trial. The German originals have
been translated into English, mostly by the other editor, Dr. Grimm.

As a reference book, it is of comparatively little interest to
the research student or to the specialist on the international law
of war crimes and cognate offences. It does not add anything
new to the legal discussion or the juridical thinking on the pro-
blem. The majority of the writers oppose the principles of inter-
national law applied by the International Military Tribunal, which
heard the case, and disagree with the judgment rendered by the
tribunal. Their objections are not new; they merely restate most
of the contentions that were analyzed and refuted by many auth-
oritative writers in Allied countries, both before and after the
end of World War II.

The volume is, however, of great interest to us as students
of the history, ethics and mass psychology of post-war Germany.
It again confirms the view that large segments of the German
people, the learned as well as the uninformed, still prefer to think
of the last war as a game, which they unfortunately lost. The
repetitious demands that the sentenced war criminals be liberated
——the bill introduced in the Austrian Parliament by the leading
party (People’s Party, of which the present Prime Minister Raab
is the leader) asking that the war criminals be freed and pardoned
is an example —merely echo the attitudes of a considerable pro-
portion of their eminent legal thinkers.

The contentions of the objecting essayists may be summarily
listed as follows:

(a) The London Charter, which created the International
Military Tribunal, proclaimed that war of aggression is a crime
for the first time in the history of civilization. Hence, the accused
could not be charged with such a crime, because of the maxim,
nullum crimen nulla poena sine lege, and the inacceptability of an
ex post facto law.

(b) Even if the Paris Pact of 1928 (usually called the Pact to
Outlaw War) could be interpreted as declaring aggressive war a
crime, political conditions were changed so drastically after 1928
that on the principle of rebus sic stantibus the pact no longer ap-
plied.
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(¢) The accused could not be charged personally because
they were merely executing “acts of state”.

(d) ‘“Heads of state” are not personally responsible for “acts
of state”.

(e) The tribunal was without jurisdiction over German na-
tionals, who should be tried only in German courts.

(f) It is not-just that the victorious powers should act both
as prosecutors and judges at the same time. ,

(g) The accused were merely carrying out Hitler’s orders,
" hence respondeat superior.

(h) Consplracy as a crime is wider in scope in Anglo-Saxon
law than in German law and the Anglo-Saxon conception should
not be applied to German nationals.

Thus, Von Otto Kranzbiihler, presumably: a Ieadmg German
lawyer, one of the defence counsel at the trial, complains in his
essay (originally read to the meeting of the German Society for
International Law at Hamburg in 1950):

Within these restricted boundaries [his interpretation of the mean-
ing of ‘war crimes’] you will not find anything which could justify the
punishment of statesmen and generals because of a policy leading to
war, of jurists because of laws worked out by them, or of industrial-
ists ‘because of their pursuing the econormc war policy of their govern-
ment. . . . [page 111] -

The dlstor.tlons of elementary principles of international law are
as startling as the writer’s impudence 'in suggesting that Himmler,
Goering et al. were statesmen, generals, jurists and industrialists
merely pursuing _the war policy of their government. To me it
is inconceivable how anyone could have written in such terms
in 1950, after listening to the voluminous evidence of .atrocities
during the course of the trial. It has taken twenty-two fair sized
. volumes to record the extermination and torture of the victimized
willions.

Even Hitler’s legal adviser, Hans Frank, one of the accused,
with his life at stake, could stand it no longer. After five months
of listening to the testimony, he admitted his responsibility and
added “A thousand years will pass and this guilt of Germany
will still not be erased” (see Nuremberg Trial, Part 12, p. 109). .

Most of these contentions were discussed, analyzed and found
inapplicable by a number of authoritative writers, even before
the end of World War II. Reference may be made to Professor
Sheldon Glueck’s 1944 volume, War Criminals: Their Prosecu-
tion and Punishment. Above all, they were dealt with in the sum-
mations of the prosecutors and the comprehensive judgment
rendered by the International Military Tribunal at the end of
the first trial. For the purpose of this review, it is enough to say
that neither precedent nor sound doctrine interprets the rules of
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international law to mean that, although war crimes are univer-
sally accepted as violations of a criminal nature, yet the organ-
izing and conducting of a war of aggression, conditioned and
based on the vilest fiirchterlichkeit will leave the leaders totally
immune.

In international law, the concept of /ex in the phrase sine lege
does not mean a written text such as is found in a penal code.
“Acts of state”, as interpreted by Wharton seventy years ago,
does not include concentration camps, crematoria and all the
other forms of diabolical atavism proved at this trial (see Quincy
Wright (1945), 39 American Journal of International Law at p. 265).
Similarly, all other objections dissolve at the merest touch of logic-
al scrutiny so long as the reasoning refuses to dissociate itself from
elementary morality.

There is, however, a redeeming feature about the present col-
lection that can give hope to us of the non-Teutonic world, which
I am happy to record and emphasize. Not all the essayists speak
with one voice. Four of them write in tones of sincere repentance,
fully conscious of a sense of national shame. Thus, Doctor Hans
Ehard writes, “The blush of shame must rise in the face of every
German if he hears the incontrovertible proof thereof and sees
how cowardly cruelty, currish fealty, insane obsession debased
honour and humanity and forfeited the German reputation [sic].
One would like to tell every German to read these documents,
particularly those people who forget too soon and would like to
avert their eyes from the horrors of the near past. Then they
would understand more readily that the tragic today had to de-
velop from the criminal yesterday.” (page 85) Another essayist,
Ra. Th. Klefisch, after discussing and approving the legality of
declaring war of aggression a criminal offence, says: “It was
therefore in no way unjust to punish war criminals; it was rather
unjust to leave such evil-doing with its horrible consequences
unpunished” (page 206).

The outstanding essay, in my judgment, is that of Professor
Karl S. Bader, Professor of Jurisprudence at the University of
Mainz. His essay captivated the mind and heart of at least one
non-Germanic reader. Written in 1946 shortly after the judgment
of the International Military Tribunal, obviously under its spell,
it reveals deep wretchedness and misery because of Germany’s
behaviour during World War II. Often the essay attains the emo-
tional intensity of the prophet Isaiah, who denounced his people
exclaiming, “Ah sinful nation, a people laden with iniquity, a
seed of evil-doers, children that are corrupters . . .”. Professor
Bader urges the German people to read the trial record and
judgment and realize the national guilt. “We, every one of us
who claims to face the time fully, must occupy ourselves with
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this material. Not only, as many of us lawyers are accustomed
to do, with the legal foundations on which the Charter of the
Tribunals was based, with the principle nulla poena sine lege,
which is now suddenly on the tongues of so many and all those
who until April 1945 firmly despised it. . We must occupy
. ourselves with just this historical material Which we have to cut
-out of our own bodies if we want to think of recovery.” (page 155)
In 1944 1 said in a volume I wrote that “There is, however,
one salvation for the Germanic people—whole-hearted, sincere,
thorough, soul-wrecking expiation’”. Now, twelve years later,
amidst changes in the international climate, the fear of atomic
war and the need for Western Germany’s co-operation, I still
continue to believe that Germany will be forgiven if and when
the spirit of such men as Professor Bader (and one may add Chan-
cellor Adenauer) permeate the mind and heart of the German
people as a whole. After that history will record, but men may
begin to forget. : -
M. H. MYERsSON*
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Lowndes & Rudolf’s Law of General Average and the York—Antwerp
Rules. Fighth edition by J. F. DoNALDSON, B.A. (Cantab),
and C. T. Eruis, M.C., with a special chapter, “‘The Law of
the United States of America”, by W. H. CoE and J. P. NEL-
SON. The Library of Shipping Law, Number 4. London: Stev-
ens & Sons Limited. Toronto: The Carswell Company Limited. -

+ 1955. Pp. xxxi, 600. (319.00)

Although the 1948 edition of Lowndes and Rudolf was successful
in merging two of the leading texts in the field of general average,
there has been a definite need for revision since the approval, by
the Copenhagen Conference in 1950, of the revised York-Antwerp
Rules, which effected important changes in the 1924 rules. In
spite of the 1948 merger, the Lowndes text, on the common law
and maritime code development of general average, remains sepa-
rate and distinct from the Rudolf portion of the text, dealing
specifically with the York-Antwerp Rules. Since the rules are,
broadly speaking, an affirmation or denial of the principles deve-
loped through the common law, the Lowndes text is essential to
@ clear understanding of the York-Antwerp rules and their inter-
pretation. '

General average is an equitable principle which was formulated
in the earliest days of maritime commerce. As an equitable prin-

*M. H. Myerson, of Myerson & Sigler, Montreal author of Germany’s

War Crimes and Punishment (Toronto: The Macmillan Company of Can-
ada lelted)
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ciple, its source is lost in what might be termed the pre-historic
development of the law, but it was set out in some detail in the
early maritime codes and laws. The term is now loosely used to
cover such categories of general average as acts, losses, sacrifices,
expenditures and contributions. Basically, however, these cate-~
gories are all dependent on the doing of an act by man which
results in a loss. A general average loss has been defined by the
Marine Insurance Act of 1906 and by the various acts which are
based on it, including most of the provincial Marine Insurance
Acts in Canada. A shorter definition, and one generally accepted
as authoritative in English law, was set out by Lawrence J. in
Birkley v. Presgrave (1801), 1 East 220, at p. 228, as being “A loss
arising out of extraordinary sacrifices made or extraordinary ex-
penses incurred for the preservation of ship and cargo”.

Although general average losses may be divided into losses
resulting from sacrifices and losses arising from expenditures, the
principle is the same in both cases. This principle requires the
substituting of a certain lesser loss for a probable greater loss, with
contribution being made by all interested parties to the person
suffering the loss for the good of his co-adventurers. This equit-
able principle of general average was, and still is, recognized by
the courts of most maritime nations.- With the growth of national
courts and the development of national codes, it was almost in-
evitabie that differences would arise in the interpretation of the
basic principle. The differences have, for many years, been a
source of practical difficulty to people of every nation engaged in
maritime commerce.

Efforts looking to uniformity in the many legal systems in-
volved have never been successful and it finally became apparent
that the practical solution to the difficulty lay in securing some
measure of uniformity by incorporating in contracts of affreight-
ment an agreed set of rules rather than by formulating an inter-
national legal code. The history of this search for uniformity by
the maritime interests of the world is set out in detail in the intro-
ductory chapter to part two of Lowndes and Rudolf dealing with
the 1950 rules. The compilation of the 1950 rules was a vital stage
in the development of the law of general average. It is interesting
1o note that it resulted from agreement among the persons most
direcily concerned, that is, the ship owners, the underwriters and
the average adjusters, assisted and guided by such organizations
as the International Law Association and, in recent years, the
Comité Maritime International. The introductory chapter to part
two of the text provides a valuable digest of the work done by the
various conferences and an enduring record of their history.

Part one of Lowndes and Rudolf deals with the development
and history of general average as the law of various maritime
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countries. As a piece of editing, the present edition is a distinct
improvement over the 1948 edition, in that the chapters are sub-
divided by individual headings with case law being set out in a
distinctive type size, thus assisting the reader to assimilate the in-
. formation presented. In content there is no radical change from .
the 1948 edition. One interesting addition, however, is the inclus-
ion by the editors of a decision of the Court of King’s Bench from
the year 1245. This decision states the law on jettison as it was
over twenty years before the promulgation of the Rolls of Oleron
“and lends support to the claim that general average was a well
developed principle of equity long before it was codified in the
Rhodian law or in other ancient legal systems.

But part one of Lowndes and Rudolf is not merely of academic
interest. This portion of the text deals with the legal aspects of
general average. The York-Antwerp Rules, on the other hand,
do not form part of the law of any nation. As the editors point
out at page 377, the 1950 rules, “like’ their predecessors, apply
" only when the parties to the contract, whether it be of affreight-
. ment, of Marine Insurance or of some other nature, so agree and
they fall to be construed in the same manner as any other con-
tractual terms which have been reduced into writing”. At this
time it is possible to say that they are almost universally accepted
by maritime interests, but until 1950 most American contracts
either contained restricted versions of the rules or did not mention
them at all.- The editors, at page 369, discuss the American criti-
cism of the 1924 rules and conclude that most of the difficulties
which prevented their general adoption in the United States have
- been eliminated in the 1950 version. The revised rules have been
approved by American shipping and insurance interests almost
unanimously. Even now, however, American bills of lading usu-
ally provide that the rules .shall be supplemented by American
law and practice in respect of matters not covered by the rules.
For this reason the American law on the subject, which has been
“adequately reviewed in chapter 10 of the ‘text, is of considerable
importance. This chapter appeared as an appendix by W. H. Coe
to the 1948 edition. It has been revised by Mx. J. P. Nelson and
included as an integral part of the eighth edition.

The situation in English law is similar to the present American
one, since the rules cannot be fully effective in certain circumstan-
ces. Thus where the rules do not adequately cover a common-law
right, the common law will prevail. Rule XVII of the 1950 version,
for example, deals with contributory values. At the time the 1924
rules were drafted it was proposed that when a ship is in ballast,
but under charter, the ship and the freight earned under the charter
should contribute to general average. The proposal was rejected
at that time and does not appear-in the 1950 version of the rules.
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As the editors point out at page 483, “There is no doubt that the
York-Antwerp Rules are not wholly appropriate if the vessel is
in ballast, but so long as policies of insurance and charters which
involve a ballast voyage incorporate the rules, some effect must
be given to the intention of the parties. In such circumstances it
is submitted that the rules take effect in accordance with the com-
mon law.”” The effect of the common-law rule in such an instance
is set out in Williams v. London Assurance Company (1813), 1 M.
& S. 318. Here it was held that, where a voyage had been com-
menced in which the ballast portion was indivisible from the laden
portion, chartered freight should contribute to a general average
loss or expense suffered or incurred on the ballast portion of the
voyage. This treatment conforms with the change proposed and
rejected in 1924. It is one circumstance where the common law
and the rules do not coincide. Since the rule is silent, the parties
to the contract have not waived their rights and the matter falls
to be decided by the common law.

In the interpretation of marine contracts which incorporate
the York-Antwerp Rules, 1950, part two of Lowndes and Rudolf
is invaluable. Here the reader will find the historical background
of the present rules, beginning with the important rule of inter-
pretation added in 1950. It was held in Flassopoulos v. British
and Foreign Marine Insurance Company, [1929] 1 K.B. 187, that
the actual intention of the draftsman is not an admissible aid to
the construction of the rules since they fall to be construed in the
same manner as any other contractual terms which have been re-
duced to writing. In this case Roche J. stated, “It is, I think, as
if the rules had provided that Rules A, B, C, and so forth, consti-
tute the gemeral rules for general average and then followed the
words: ‘And in particular 1, 2, 3, 4, and so on ‘are cases of general
average’.” Since the York-Antwerp Rules are divided into a group
of Jettered rules and a group of numbered rules, this decision had
a vital effect on their construction. It was clear that the decision
did not conform with the intention of the draftsmen and the case
resulted in an agreement which formed a supplement to the rules..
The agreement, known as the “Makis” Agreement, stated in part,
“Except as provided in the numbered rules 1 to 23 inclusive, the
adjustment shall be drawn up in accordance with the lettered
rules A to G inclusive”. The “Makis” Agreement is the basis of
the new rule of interpretation which appears in the 1950 version.
Under this rule of interpretation, if the facts support a claim in
general average under the numbered rules, it matters not that there
has been no general average act within the meaning of Rule A.
The result is a striking example of how contractual rules some-
times alter the effect of common-law decisions.

‘We must therefore conclude that no study of general average is
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complete unless it covers both the contractual and the common
law or maritime code aspects of the matter. As a text book this
edition of Lowndes and Rudolf deals with both and, in the result,
it must be recognized not only as one of the leading texts in the
field of general average but also as'a valuable contribution to the
organic growth of the law.
" The fact that the 1950 rules are more widely accepted than
their predecessors does not mean that this field oflaw has achieved
"a static condition. Vital questions can still arise where the rules
do not form a part of the contract or do not cover a specific situ-
‘ation. Nor is the argument acceptable that general average is
obsolete because it is now basically an adjustment between under-
writers. The contention that the problem can be solved by insurance
- coverage rather than by general average adjustment was answered
by -the late G. R. Rudolf in chapter 2 of his ofiginal book, The
York-Antwerp Rules. His interesting and provocative argument
_ is included as appendix 5 to the present work. Instead of becom-
-ing obsolete, the equitable principles of general average may pos-
s1b1y provide an answer to difficult problems of land transport
in the future. If they do, the legal and average-adjusting profes-
sions will have cause to thank the editors of Lowndes and Rudolf
for prov1d1ng a basic -text. Undoubtedly improvements will be
made in subsequent editions, but this edition will be recalled. as
-a miilestone. The revision of the York-Antwerp Rules in 1950 was
an important step. Lowndes and Rudolf places the new rules in
their proper perspectlve against the background of general. marl- .
time law.
AR MAHONEY*
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