Procedure under the New Criminal Code
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In modern times criminal procedure has assumed a degree of importance unknown to the ancients . The "two tables of testimony,.
tables of stone" carried down Sinai by Moses contained the wellknown precepts and prohibitions, but if procedural safeguards.
were provided to, ensure respect for the rights of those who were.
charged with breaking the commandments, they are difficult to
find in the biblical record. Small wonder that the way of the transgressor was said to be hard.
Nowadays the law provides rules of procedure to enable criminal justice to be reasonably swift and, what is more important,
to enable it to be sure. Justice is only "sure", however, when it
results not only in the conviction of the guilty but also the acquittal of the innocent. Thus, in criminal proceedings, rules of
procedure apply throughout to protect the fundamental rights of
the accused, on the one hand, and the interests of society, on the
other. They operate when the informant appears before the justice
to lay a charge and when a warrant of arrest is issued to deprive
him of his liberty . They govern the conditions under which a
search warrant is issued to secure evidence from his dwelling
house. They are to be found in operation when the accused is
brought before the tribunal to answer to the charge and when . the
question of granting bail is raised . They govern the conduct of the
hearing at which the issue of guilt or innocence is determined and
they apply equally when the judgment of the lower court is . appealed to a higher court. Finally, they are essential to the operation of
the prerogative writs, most notably the writ of habeas corpus,.
which affords to the individual an effective means of securing ;
prompt release from unlawful detention.
The purpose of this article' is to deal, in a general way, with
*A. J. MacLeod, Director of the Criminal Law Section of the Department
of Justice, Ottawa, and J. C. Martin, Q.C., of that department.
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some procedural matters in the new code . It will discuss a number
of the changes in procedure proposed by the Royal Commission
and adopted by Parliament. And because what Parliament does
not do is sometimes as significant as what it does, the article will
also mention some Royal Commission recommendations that
Parliament refused to sanction .

Trial ofIndictable Offences
The right of an accused to have the question of his guilt or innocence determined by a jury is a fundamental principle of the British
system of justice. It has been, and continues to be, a fundamental
principle of the criminal law of Canada . Accordingly, in the case
of most indictable offences, an accused may elect to be tried by
jury, but he may also elect to be tried by a magistrate or a judge
sitting without a jury. The principle does not apply throughout,
however, because there are a few relatively minor indictable offences upon which an accused is not entitled to elect jury trial.
These are the offences over which a magistrate has "absolute"
jurisdiction, that is, the consent of the accused to trial by the magistrate is not required . Again, there are a number of indictable offences that must be tried by jury-the accused is given no right to
elect any other mode of trial.
Perhaps something should be said about the views of the Commissioners on the grand jury, whose function, where it still exists,
is to hear evidence for the prosecution on all charges for indictable offences and, if satisfied that a prima facie case is made out,
to make a formal accusation by returning what is called a "true
bill". The Commissioners would have liked to see the grand jury
abolished, although they did not recommend abolition .' They felt,
it seems, that the provinces are like the virgins of Scripture, five
being wise and five foolish, with the honours for good judgment
falling to those provinces where the grand jury no longer exists .
x The report of the Royal Commission states : "Your Commissioners
favour the abolition of the Grand Jury in the interests of uniformity. It
has been abolished in every part of the British Commonwealth except in
Canada where it is retained in five provinces, namely, Ontario, Nova
Scotia, New Brunswick, Prince Edward Island and Newfoundland . However, the Grand Jury forms part of the judicial machinery for the enforcement of the law in those provinces where it has been retained. Moreover
it has in the past been abolished only in those provinces that have asked
for its abolition. In these circumstances we do not feel free to recommend
its abolition without the support of the provinces concerned ." (Report of
Royal Commission on the Revision of Criminal Code (Queen's Printer,
Ottawa) p. 11 ; Appendix, Senate Hansard, May 14th, 1952, p. 234)
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Trial byjury
The Commissioners did not hold the same view of the role of
the petit jury, although, as will appear later, they thought that
there should be a reduction in the number of offences where trial
by jury is mandatory. They, were undoubtedly familiar with the
charges sometimes made : that the jury system is outmoded, that
it is the principal obstruction to the rationalization of the law of
evidence,' and that anyway it has just about passed into disuse.'
Notwithstanding these arguments, the new code contains, for the
first time in the history of Canadian criminal law, an affirmative
statement, in section 415, that, "Except where, otherwise expressly
provided by law, every accused who is charged with an indictable
offence shall be tried by a court composed of a' judge and jury".
This is a change, not in substantive law, but' merely in form . The
section states expressly -a principle that, under the present law,
can only be inferred. Perhaps in the past it was felt that the principle is so well established in the law as not to require statement.
The Commissioners thought that there should be a change in
the law which now. provides that for a number of indictable offences trial by jury is mandatory.4 They proposed that, for more
than half of these offences, the accused should in the ordinary
course be permitted to elect trial by a magistrate or by a judge sitting alone. This recommendation would not deprive the accused
of any of his rights . He would still be entitled to be tried by jury
if he wishes, but he would have an additional right to elect trial
without a jury . The special committee of the House- of Commons
were unwilling to 'go all the _way with the Commissioners. It re-l'!
stored seditious offences, bribery of peace officers, bribery of judicial officers, rape, causing death by criminal negligence and certain
attempts and, conspiracies to the list of offences upon which no
election is available to an accuseV It did agree, however, that-trial

Heber L. Hart, The Way to Justice (1941) p. 55.1
The report of- the Dominion Bureau of Statistics for 1948 states (p.
xxvi) that during the five-year period 1944-1948 only 2% of all indictable
offences were tried by ,jury. The 1952 report states (p. 25) that only 2:6 %
of all-the trials for indictable offences during that year were jury trials .
4 The offences are set out in section 583 of the present code. Among
seditious ofthem are treasonable offences, administering unlawful oaths,
judicial corruption ; frauds,.
fences, spreading false- news, piratical offences,
officer, municipal corrupon the government, breach of trust - by a public
to murder, manslaughter, rape, detion, murder, threats and .conspiracy
of trade, conspiring or attemptfamatory libel, combinations in restraint
offences or being An accessory after
ing to commit any of.the enumerated
'.
any of them.
the 3fact to the, commission,of
For the province of Alberta there are spe~ial provisions whereby any
2
3
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by jury should no longer be mandatory for offences such as spreading false news, frauds on the government, breach of trust by a
public officer, bribery of municipal officials and defamatory libel.
Otherwise Parliament did little to alter the recommendations
of the Royal Commission on trial by jury, no doubt because the
new provisions do not differ, in any substantial respect, from those
in the existing code . The Senate did think that there should be
some direction to ensure that before the cards are drawn to determine who is to serve on the jury they are shaken "thoroughly' .6
It also made another amendment to provide that any proceeding
incidental to the taking of the verdict of a jury is not invalid by
reason only that it is done on Sunday or on a holiday. Presumably
a "proceeding incidental" to the taking of the verdict would include the passing of sentence and the discharge of the jury, neither
of which is authorized, except perhaps by implication, under the
present code.
A number of minor changes recommended by the Commissioners in connection with jury trials were accepted by Parliament .
Section 945 of the present code provides that when an adjourn
ment takes place in the course of a jury trial "the court may, if
it thinks fit, direct that during the adjournment the jury shall be
kept together . . .". The jury must be kept together during adjournments, however, in any case except rape, where the accused is
liable to be sentenced to death upon conviction. The Commissioners thought that it should be the rule, rather than the exception,
to keep the jury together during adjournments and under the new

indictable offence, including murder, may be tried without a jury, at the
election of the accused .
'The following is an extract from the proceedings
"THE CHAIRMAN (Senator Salter A . Hayden) : Then we come to
clause 540 which deals with empanelling a jury. Those familiar with
selecting a petit jury and so on know the practice of putting cards in
a little tin box . The names of the prospective jurors are, of course,
written on these cards . Sometimes when the cards come out of the
box they have not been shaken enough and they may come out in
the same order they were put in . This would show that the person
who shook the box did it too gingerly . We thought that if there is
any virtue to putting the names in the box, the box should be well
shaken.
"HON . MR . ASELTINE : I believe in shuffling the cards properly at
all times .
"SOME Hon. SENATORS : Oh, oh .
"THE CHAIRMAN : We merely added the word `thoroughly' before the
word `shaken' .
"HoN. MR. ROEBUCK : It calls the attention of the court to the fact
that the box should be properly shaken .
"THE CHAIRMAN : Yes, and that it is not a perfunctory job."
(Proceedings of the Standing Committee on Banking and Commerce,
December 16th, 1952, p . 73)
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code this rule will apply in all cases unless the judge directs otherwise . Again, the Commissioners thought that the language of "
section 946 . of the present code is somewhat archaic in providing
that "Jurors, after having been sworn, shall be allowed at any
time before giving their verdict . the use of fire and light when out
of court, and shall also be allowed reasonable refreshment" . It
seemed preferable merely to state that the judge shall direct the
sheriff to provide jurors with "suitable and sufficient refreshment,
food and lodging" . We have indeed come a long way. from the
days when the common-law rule applied. The position then, as
put by Sir John Thompson to the House of Commons in 1890,
was that "a jury, in order to hasten its deliberations, shall both ,
shiver and starve at the same time . . .":' .

Trial without jury
It may be said of Canada, as it has been said of England,, that
possibly the most important development in the administration
of criminal justice has been "the obsolescence of the petit jury
through the enlargement of the powers of the courts of summary
jurisdiction to hear and determine indictable offences" .s In the
five-year period ending in 1948, ninety-two per cent of all indictable offences in Canada were tried by magistrates and six per cent
by county or district court judges sitting-alone.9 For many years
it has been possible for a person who has been committed for trial
upon a charge that is not required to be tried by jury to elect socalled "speedy trial" before a county or district court judge sitting
without a jury . The Commissioners found very little to take objection to in the provisions of the present code on the "speedy
trial" jurisdiction of judges, but when they looked at the existing
law governing the jurisdiction of magistrates over indictable offences they found a substantial amount of confusion.
No good purpose would be served by attempting to explain here
the operation of these provisions . It is sufficient to give a few examples . * One section" says that any magistrate may try ddrtain enumerated indictable offences if,the accused consents. Another"
declares that certain magistrates may, if the accused consents, try
z House of Commons Hansard, 1890, vol. II, col. 3164.
8 L. B. Orfield, Criminal Procedure from Arrest to Appeal (1947) p.
361.
9 Statistics of Criminal and Other Offences for the Year Ended September 30, 1948, Dominion Bureau of Statistics, p. xxvi.
11S.774 .
10 S. 773.
-
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any indictable offence that is not required to be tried by jury. Still
another" states that certain magistrates may try -some indictable
offences without the consent of the accused. There are cases where
jurisdiction depends upon whether the magistrate is sitting in a
city having'a population of 25,000 persons or more." In others it
depends upon whether the accused is a "seafaring" person and is
charged with one of a number of offences in a "seaport city or.
town" in Canada. 14 As a result it is hardly an exaggeration to say
that it is the exception rather than the rule for two magistrates in
. different provinces to have precisely the same jurisdiction to try
indictable offences .
The approach of the Commissioners to the problem of revising these provisions was certainly direct . They abandoned them
and started afresh. They decided that the jurisdiction of a magis
trate to try indictable offences with the consent of the accused
should be co-extensive with that of the county or district court
judge. They considered, however, that this wide jurisdiction should
only be exercised by magistrates who are expressly appointed for
the purposely and said in their report that "the requirement that
magistrates must be expressly appointed to exercise jurisdiction
under the Part is inserted in the expectation that the provinces will
designate only qualified persons".
The Commission recommended few changes in the consent
jurisdiction of judges and magistrates. They wanted them to have,
jurisdiction, with the consent of the accused, to try seditious of
fences, bribery of peace officers, rape and causing death by criminal negligence but, as has been pointed out earlier, Parliament
considered that these offences should continue, in all cases, to be
tried by jury.
The Commission considered that certain minor extensions of
the absolute jurisdiction of magistrates would be justified and
Parliament agreed . Where a magistrate has absolute jurisdiction,
the accused is not entitled to be tried by jury and his consent is
12
14
11

S . 777(1) .
13 S . 777(2) .
s. 777(î)(b) .
Section 466(b) provides that "magistrate" means
(i) a person appointed under the law of a province, by whatever
title he may be designated, who is specially authorized by the
terms of his appointment to exercise the jurisdiction conferred
upon a magistrate by this Part, but does not include two or
more justices of the peace sitting together,
(ii) with respect to the Yukon Territory, a police magistrate ap-'
pointed under the Yukon Act, and
(iii) with respect to the Northwest Territories, a police magistrate
appointed under the Northwest Territories Act.
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not required in' order to give the magistrate jurisdiction. At present a magistrate has absolute jurisdiction to try offences of theft,
obtaining or attempting to obtain money or property by false
pretences and receiving and retaining where the. value of the property involved does not exceed, $25 .00 ; attempting to commit
theft ; certain assaults causing" bodily harm ; certain indecent assaults ; assault on a peace officer ; keeping a disorderly house ;
book-making and pool-selling ; fraud in the collection of fares ;
,and playing, in a public place, the game known as "three-card
monte" or any similar game. The Commission recommended that
the absolute jurisdiction of the magistrate be changed by removing.
indecent assaults from it and by adding to it offences against the
lottery provisions of the code and the offence of cheating at play .
With a nod in the direction of inflation, they also recommended
that the magistrate's absolute jurisdiction in the case of theft and
offences resembling theft should be extended to include those cases
where the value of the property is $50.00 or less, instead of $25 .00
or less as is the case at present. is
What has been said covers most of the changes recommended
by the Commissioners for the purpose of achieving their objective
of providing "a complete and expeditious procedure for the non
jury trial of indictable offences".." Perhaps something should be
added, however, about the provisions in the new code on election
for trial by an accused. The Commission recommended, and
Parliament adopted, a procedure that calls for the election by the
accused as to mode of trial at the earliest opportunity. When he
appears before the magistrate on a charge that offers him an election, the magistrate is required to inform him that he may elect
to be tried by a magistrate without a jury, by a judge without a
jury or by a court composed of a judge and jury. If he elects to be
tried by the magistrate and does not plead guilty to the charge,
the magistrate is required to proceed with the trial or fix a time
for trial. If he elects to be tried by a judge and jury or by a judge
without a jury, the magistrate holds a preliminary inquiry. Where
the accused has elected trial by jury, and is committed for trial, he
may later re-elect to be tried without a jury. This is no change
from the present law. If he elects trial by a judge without a jury,
is The Magistrates' Association in England is reported to have taken
up again the question of the revision of fines, "having regard to the fall
of the value of money" : Magisterial Topics. (1954), 218 L.T. 212.
iv Report of the Royal Commission on the Revision of the Criminal
Code, Senate Hansard; May 14th, 1952, p. 231.
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however, he may, at any time before a time has been fixed for his
trial, or afterwards with the consent in writing of the Attorney
General, re-elect to be tried by a judge and jury. This provision
was added by the Senate and is a change . At present an election
by an accused for trial without jury is final.
Appeals in the Case ofIndictable Offences

Readers of this issue may have observed that Parliament, in its
examination of the Criminal Code bill, seems to have been preoccupied with the question of appeals. The Senate provided for
an appeal in cases involving contempt of court" and rejected the
Royal Commission's recommendation that there should be an
appeal in habeas corpus cases.19 The special committee of the
House of Commons rejected the Royal Commission's proposal
that the trial de novo on summary conviction appeals should be
abandoned."
Parliament also made some changes in the provisions in the
Commission's draft bill for appealsin the case of indictable offences .
One of these involved subsections (1) and (2) of section 1014 of
the present code.', ' Subsection (1) directs the court of appeal to
allow an appeal against conviction if the court considers that the
jury's verdict is unreasonable or cannot be supported by . the
evidence ; or that there has been a wrong decision by the trial
court on a question of law ; or that there has been a miscarriage of
justice in the trial court. Notwithstanding these considerations,
however, the court may, under subsection (2), dismiss the appeal
if it is of opinion that "no substantial wrong or miscarriage of
justice has actually occurred". Since in the Commissioners' draft
bill these sections remained unchanged in' substance, it must be
taken to have been their view that the law should remain as it is.
The following transcript of the Senate proceedings discloses
18
21

Ante, pp. 27 et seq.

19 Post, pp. 59 et seq.

11

Post, pp . 57 et seq.

"1014. (1) On the hearing of any such appeal against conviction the
court of appeal shall allow the appeal if it is of opinion
(a) that the verdict of the jury should be set aside on the ground
that it is unreasonable or cannot be supported having regard
to the evidence ; or
(b) that the judgment of the trial court should be set aside on
the ground of a wrong decision of any question of law ; or
(c) that on any ground there was a miscarriage of justice ; and
(d) in any other case shall dismiss the appeal.
"(2) The court may also dismiss the appeal if, notwithstanding
that it is of opinion that on any of the grounds above mentioned the
appeal might be decided in favour of the appellant, it is also of
opinion that no substantial wrong or miscarriage of justice has
actually occurred."
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what happened ,when these provisions came up for consideration
in the Senate :

THE CHAIRMAN (Sena'tor Salter A. Hayden) : One of these grounds
of appeal is that the verdict is unreasonable and cannot ~be supported
in evidence . Another. ground is that there was some wrong decision on
a point of law by the court of first instance; and the third ground is
that there has been a miscarriage of justice . Now this bill went on to
provide that notwithstanding these grounds of appeal, if on consideration of all the facts in evidence the court concluded that there was no
substantial miscarriage of justice it might still dismiss - the appeal.
That did not appear to be logical. In the first place, if a verdict is unreasonable and cannot be supported in evidence, the appeal should be
allowed . Otherwise you are saying in the same breath that the verdict
is unreasonable and cannot be supported in evidence, but there has
been no substantial wrong or miscarriage of justice . And how can you
say that? And if you say there has been a miscarriage of justice, how
can a court find that there has been no substantial wrong and that
therefore the appeal should be dismissed? So-we think the authority
to dismiss an appeal on the ground that there has been no substantial
wrong or miscarriage of justice should be limited to where it is found
that the court of first instance has made a mistake on a question of
law . We think that the effect of a mistake on a question of law can be
weighed by the court of appeal . It may be felt that the decision on the
question of law did not affect the way the evidence went in or the jury's
determination of the case and in these circumstances the court of appeal can decide that there was no substantial wrong.
HoN: MR . ROEBUCK: That. clause has been the Me noir of every
appeal. It has been the cause of very loose work by appeal courts.22

It remains to be seen whether this amendment, constitutes an important change in the law. Courts of appeal have, on many occasions in the past, exercised the power conferred by section 1014(2)
of the present code. Usually, however, the power has been exercised in cases where the appeal -was based on a question of law
alone. The amendment will not affect these cases. On the other
hand, the power has also been exercised by courts Of appeal in
cases where the court of appeal has granted leave to appeal on a
ground that involved a question of fact alone, or a question of
mixed law and fact, or other grounds that appeared to the court
of appeal to be sufficient. It is in cases such as these that the amendment will operate to benefit the convicted appellant.
, - ,
The special committee of the House of Commons gave some
consideration to the mode of.trial where an appeal is taken from
a conviction by a magistrate or a judge sitting without a jury and
the court of appeal orders a new trial. Under the present law the
22 Proceedings of
the Standing Committee onBanking andCommerce,
December 16th, 1952, p. 76 .
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new trial is held before a jury if the appellant has so requested
in his notice of appeal or in his application for leave to appeal,
but, if he has not, the new trial is before the "proper magistrate or
judge or before a jury", as the court of appeal may decide ." The
Royal Commissioners proposed that in no circumstances would
the new trial be held before a jury. Presumably this récommendation was based on the view that the accused, having elected in the
first instance to be tried by a magistrate or a judge without a jury
and having been convicted, should not, for the purposes of his
second trial, be entitled to elect a trial by jury in the hope that the
jury might be more sympathetic than a magistrate or a judge sitting alone would be . The special committee of the Commons restored his right to trial by jury as it exists under the present law.
Another difficulty that arises under the existing provisions in the
code is that the new trial is sometimes held before the same judicial officer who presided at the first trial. On this point the
Commissioners recommended that the new trial should be held
before a judge or magistrate other than the one who tried the accused in the first instance, unless the court of appeal otherwise
directs. This recommendation was adopted by Parliament.
A brief reference should, perhaps, be made to one other new
section proposed by the Commissioners and approved by Parliament. At present if an accused is charged with an offence, say
murder, and is convicted of an included offence, for example,
manslaughter, the Crown has no appeal from what, in effect, is
an acquittal on the murder charge. If the convicted person appeals
his conviction for manslaughter and the court of appeal directs a
new trial, that trial will be upon a charge of manslaughter and not
murder . On the new trial his life is not in jeopardy. The new code
provides 24 that in such cases the Crown may appeal the verdict of
acquittal on the principal offence where the accused has been convicted of an offence included in the principal offence.
One result of this new provision may very well be to discourage appeals by persons who are convicted of included offences .
Again take murder as an example. As the law now stands, a person who is convicted of manslaughter upon a trial for murder has
nothing to lose by appealing the manslaughter conviction. The
court of appeal may direct a new trial and the accused then has
another chance for acquittal. He may have a very good chance,
indeed, because if the evidence points more to murder than it
sa Section 1014(4) of the present code .
24 Section 584.
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does to manslaughter, it will, be difficult for the judge to instruct
the jury; for he must instruct, them on manslaughter only. Under
the new provision, however, if the manslaughter conviction is
appealed, the Crown may enter a cross-appeal on the acquittal
for the principal charge of murder and, if the Crown is successful,
the court of appeal may enter a conviction for murder or order.a
new trial Upon that. charge .
Habitual - Criminals and Criminal Sexual Psychopaths

The new code . gathers together in one part," entitled "Preventive
Detention", the provisions of the present code on habitual criminals, which were first enacted in 1947, . and those on criminal
sexual psychopaths, added to the code in 1948 . The law on these
subjects in the revised code is substantially the same as the present
law, but there have been a few changes in substance that may very
well result in controversy.
An habitual criminal continues to be defined as a person who,
since reaching the age of eighteen years, has' been convicted on at
least three separate and independent occasions of an indictable
offence for which he was liable to imprisonment for five years.
There is no change in the procedure which requires an application to the.court for A finding that a, person is an habitual criminal
to be made in connection with the trial of the accused for an indictable offence of which he is convicted. The court must also be'
of the opinion that because the accused is an habitual criminal it
is expedient for the protection of the public to sentence him to,
preventive detention.
No change is made in the definition of a criminal sexual psychopath, that is, "a person who, by a course of misconduct in
sexual matters, has shown a lack of power to control his sexual
impulses and who as a result is likely to attack or otherwise inflict'
injury, pain or other evil on any person"." An application for a
finding that a person is a criminal sexual psychopath will still be
made only in connection with the trial of an accused, resulting in.
conviction, for certain enumerated sexual offences ." It is not
necessary to prove any previous convictions.
Under the revised code the court will continue .to be required
to sentence a person who is found to be an habitual criminal- or-a
Part, XXI .
Section 659(b). of the new code. -,
They are: rape, carnal.knowledge, indecent assault on a female, bug-,,
gery or bestiality, indecent assault on a male, act of gross indecency, and;
attempts to commit any of these offences .
2a
27

_

26
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criminal sexual psychopath to "preventive detention", that is,
detention in a penitentiary for an indeterminate period . No time
is fixed for the termination of the sentence and, unless executive
clemency is exercised, the inmate must remain in the penitentiary
for life.
The first change recommended by the Commission, which was
adopted by Parliament, is to extend to magistrates the jurisdiction
to hear an application and make a finding that a person is an
habitual criminal. Under the present law a magistrate may deal
with criminal sexual psychopaths but not with habitual criminals.
A further change is to leave to the presiding judicial officer, without the intervention of a jury, the determination of the issue
whether a person is an habitual criminal . Under the present procedure the accused is first tried by judge and jury on the substantive offence with which he is charged. The substantive offence may
be armed robbery, unlawful possession of drugs, theft, or any one
of dozens of indictable offences under the criminal law. If he is
convicted, the jury then determines whether he is an habitual
criminal . If he is tried for the substantive offence by a judge alone,
it is necessary to empanel a jury for the sole purpose of determining whether he is an habitual criminal. Under the new code the
finding will, in all cases, be made by the judge alone.
The change in the law that dispenses with the services of the
jury was discussed in a limited way in Parliament . Mr. W. B.
Nesbitt, member for Oxford, asked, "Will the minister tell us why
this paragraph is inserted and why there should be no jury? It
would seem to me that when a person is liable to be put away
for a long, indefinite period he should be entitled to trial by jury ." 28
Some discussion followed in which the Minister of Justice pointed
out that the law on criminal sexual psychopaths was to be considered by a royal commission and that it would be desirable to
"pass the clause in its present form upon the understanding that
it and the other clauses under this heading will be reviewed when
we shall have received the report of that second commission" ."
The debate on this subject closed with Mr. Nesbitt saying :

I agree with the minister, but I would just like to illustrate what I
mean, particularly with respect to the habitual criminal. Clause 660
(2)(a) reads :

28 House of Commons Hansard, March 11th, 1954, p . 2895. On January 1st, 1955, thirty-five inmates of penitentiaries were serving sentences
as habitual criminals, and twenty were serving sentences as criminal sexual
psychopaths.
29 Ibid.
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`He has previously, since attaining the age of 18 .years, on at
least three separate and independent occasions been convicted of
an indictable offence for which he was liable to imprisonment for
five years or more and is leading presently 10 a criminal life-.'
Then he is liable to this sentence of preventive detention. There
might conceivably be a case where somebody made an application
under this section, and there might very well be three separate convictions- on indictable offences but they might not be serious . I think in
that case a jury would be better, because we all know that some judges
are more severe than others. Perhaps the minister would take into consideration some change in the future with -respect to the habitual
criminal part, having that done by a jury, whereas probably the other
part could be done by a judge because in a sense we are dealing with
an illness rather than crime .3 1

One change that should receive general approval is that under
the new procedure no reference will be made in the charge for the
substantive offence to the fact that the accused is alleged to be an
habitual criminal . Another change is designed to give to. a person
found to be a criminal sexual psychopath the right to appeal
against the sentence of preventive detention imposed upon him
and also to give to the Attorney General the right to appeal to the
court of appeal against the dismissal of an application for a finding that a person is a criminal sexual psychopath . Under the present law these rights are available in habitual criminal proceedings
but not in criminal sexual psychopath proceedings.
Summary Conviction Procedure

The Royal Commissioners reported .to the Minister of Justice that
the purpose of many of the changes they had recommended was
"to bring about greater uniformity in proçedure with respect to
summary conviction offences and indictable offences".32 A number of changes in the new code are designed to carry out this purpose . For example, the law has been changed to permit an information to charge more than one offence, but each offence must be
set out in à separate. count. Again, the provisions for amending a
summary conviction information will, under the new code, conform to those that apply to proceedings by indictment .
Payment offines by instalments
Almost since the day in 1893 when the first Criminal Code'of
30 In the statute the word is "persistently" .
31 House of Commons Hansard, March 11th, 1954, p. 2896.
32 Report of the Royal Commission on the Revision of the Criminal
Code, Senate Hansard, May 14th, 1952, p. 232 .
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Canada came into force there has been agitation for amendments
that would permit the instalment payment of fines. Over the years
a number of bills have been introduced in Parliament with this
objective in view, but none has ever gone beyond second reading.
Outside Parliament the question has also received a good deal of
attention. The Archambault Commission recommended the embodiment in Canadian law of the principles of the English statutes
on this subject. Their report said :
Imprisonment for non-payment, when the convicted person has
not the means or ability to pay, is, in fact, imprisonment for poverty.
The injustice of such a law is patent . The poverty-stricken man is
punished more severely for the commission of the same offence than
the man with means. Your Commissioners are of the opinion that
many recidivist criminals often receive their first education in crime
upon being committed to prison for non-payment of fines .33

The matter was also discussed in an article in this Review, which
quoted impressive statistics to show the "dramatic reduction in
the prison population"" that had been brought about by the
English legislation.
These arguments usually have been met by the counter-argument that section 739 of the present code already authorizes the
magistrate to allow time for the payment of the fine and that under
section 1035A there may be part-payment of a fine, which results
in a proportionate reduction of the imprisonment imposed in default .
The Commissioners made no recommendation for any change
in the law so far as the payment of fines by instalment is concerned. Their report does not mention the subject. In addition to the
remedial provisions just referred to, which the Commissioners recommended should be continued in the code, they suggested the
abolition of the provisions on distress and sale of the goods and
chattels of the defaulter. The new code does this. But it passed
twice through the Senate and then through the special committee
of the Commons without a full-scale debate on the question of
instalment payment. In the end, however, the question received
lengthy discussion in the Committee of the Whole in the Commons,
with the result that the government accepted an amendment to
the clause that has the effect of authorizing the summary conviction court to permit the payment of fines by instalments. The pro33 Report of the Royal Commission to Investigate the Penal System
of Canada,,1938, p . 168 .
34 Cicely M . Craven, Criminal Justice in England (1949), 27 Can. Bar
Rev . 1110, at p. 1113 .
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vision as it appears in the new code, with the words italicized that
were added-in the Committee of the Whole, is as follows :

A summary conviction court may direct that any fine, pecuniary
penalty or sum .of money adjudged, to be paid shall be paid forthwith
or, if the accused is unable to pay forthwith, at such time and on such
terms as the summary conviction court may fix."

Summary conviction appeals

In accordance with the Commission's recommendation that
summary conviction -procedure should, so far as possible, conform to procedure for indictable- offences, it recommended that an
appeal against sentence should be available to a person convicted
of a summary conviction offence. The proposal was adopted by
Parliament .
In addition, it may very well be that the language of the new
code is adequate to resolve the vexatious question whether an
appeal lies in summary conviction cases after a plea of guilty.
There are two views on this issue and certainly there is no uniformity as between the provinces. Procter J.A., of the Saskatchewan
court of appeal, sets. out the problem in Swan v. The Queen :"
There has been a wide divergence of judicial opinion in Canada as
to the rights of an accused in an appeal when he has pleaded `guilty'
to an information for an offence under Part XV of the Code .
On the one hand .it is contended that after a plea of `guilty' the accused is confined on appeal to raising questions of law and legality
of sentence, but that he is barred from a trial de novo and is estopped
from leading new evidence as to facts other than concerning the taking of his plea.
On the other hand it is contended that an accused who has pleaded
`guilty' before the Magistrate on an appeal to the District Court Judge
under Part XV is entitled to a trial de novo and to have the merits of
his conviction considered on the appeal, his plea of `guilty' being only
a matter on which he may be cross-examined and going only to the
weight of evidence .

There is some ambiguity in the language of the present summary conviction provisions of the code on trials and appeals. A
person accused of a summary conviction offence is not, in terms,
required to plead "guilty" or "not guilty" upon arraignment, although it is the usual practice to ask him to do so. Section 721 of
the present code requires only that he be asked "if he has any
cause to show why he should not be convicted" . If, thereupon, he

as Section 694(3) . There is no similar provision in the case of fines imposed
upon conviction for indictable offences.
as (1952),
104 C.C.C. 153, at p. 157.
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`,`admits the truth of the information or complaint and shows no
sufficient cause why he should not be convicted", the justice must
convict him accordingly. A right of appeal is given by section 749
to a "person who thinks himself aggrieved by any such conviction".
In the Swan case the Saskatchewan court of appeal held unanimously" that .an appeal lies to the district court judge after a
plea of guilty before the magistrate . Procter J.A ., delivering the
judgment of the court, observed that the present code makes no
distinction between the right of appeal of a person who has pleaded guilty and one who has pleaded not guilty, and that the new
hearing is clearly to be a trial de novo . He concluded :
I do not think that where Parliament has seen fit to give a right of
appeal to an accused which in the language used `fairly and reasonably' results in a trial de novo on the hearing before the Appellate
Court, notwithstanding a plea of guilty in the Court below, this Court
should seek by straining or twisting the words to avoid giving full effect to the enactment even though it may result in a new plea before
the Appellate Court withdrawing the admission of guilt in the Court
below. The respondent in the appeal is not thereby prevented from
proving on the new trial the truth of the charge laid . The essential
thing particularly in criminal or quasi-criminal charges is that the
accused should be proved guilty by due course of law, after a fair trial,
not that he should be prevented by strict rules of procedure from getting before the Appellate Court the true circumstances in connection
with the matter being investigated .33

This judgment was not followed in Regina v. Sanders," where the
British Columbia court of appeal" held, O'Halloran J. A. dissenting, that an accused who has pleaded guilty in the original
proceedings is not an aggrieved person and therefore has no right
of appeal on the merits. Sidney Smith J.A., after observing that
the present code nowhere says that the appeal is to be a trial de
novo of the charge, continued:
On the face of it, there would seem something anomalous in the
law if it allowed an accused person, with full understanding, to plead
`guilty' before a Magistrate and then, because he found the sentence unexpectedly heavy, or had unexpected consequences, or for some other
reason having nothing to do with the merits, allowed him to appeal to
the County Court and, without explanation, blandly plead `not guilty',
and thus obtain a full trial on the merits . That seems to be playing
fast and loose with the administration of justice . 41

The new code avoids the vagueness and ambiguity of language

37 Martin C.J .S., Gordon, Procter, McNiven and Culliton JJ.A .
39 (1953), 106 C .C .C . 76 .
33 At p . 162.
11 O'Halloran, Robertson and Sidney Smith JJ.A. .
41 At p . 82 .
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that has, in part at least, been responsible for the conflict in decisions. It provides, in section 70.8, that the substance of the information is to be stated to the accused and then he is to be
asked "whether he pleads guilty or not guilty to the information" :
Subsection (2) provides that "where the defendant pleads guilty"
the summary conviction court "shall convict him". The appeal
provision appears . to be quite clear . It says, in section 720(a), that
"the defendant in proceedings under this Part may appeal to the
appeal court . . . from a conviction or order made against him".
Section 727(1) provides that "the appeal court shall hear and determine the appeal by holding a trial de novo" . Finally, certain
provisions that apply to the original proceedings are made applicable to the trial de novo, and among them is the requirement that
the defendant be asked "whether he pleads guilty or not guilty to
the information" .
Trial de novo

Under the present code, where there is a plea of not, guilty in
summary conviction proceedings and an appeal is taken from the
judgment of the magistrate, it is heard by a district or county
court judge. This is not an appeal on the basis of evidence adduced
before the magistrate, but is a complete re-trial of the case. To all
intents and purposes, the proceedings before the -magistrate might
just as well never have taken place .
The recommendation of the Commissioners was that this procedure should no longer be followed, but that the appeal should
be heard upon the evidence taken at the trial before the magistrate .
This proposal can be supported by a number of arguments. In the
first place, since the summary conviction court can make no conclusive findings, either of fact or law, the trial before the magistrate
is a mere matter of form . Secondly, a practice has grown up of
presenting no defence before the summary conviction court but
reserving it for presentation for the first time on the appeal . This
practice tends to make -the proceedings before the magistrate
little more than an examination for discovery and is unfair not
only to the court below but also to the witnesses. The proposal of
the Commissioners had the support of the Departments of . the
Attorney General of at least four provinces. It encountered opposition, however, almost from the moment when it came first
before Parliament. On the first occasion when the bill was before
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the Senate Banking and Commerce Committee the discussion was
as follows :
THE CHAIRMAN (Senator Salter A . Hayden) : Under this clause, appeals are to be heard on the evidence taken at the trial . Under the
present appeal provisions of the Code the appeal from a summary
conviction offence is a trial de novo.
The subcommittee has had representations made to it to the effect
that the clause should be amended to preserve the present method of
hearing appeals . The subcommittee recommends that this change be
made in the bill.
As stated, at the present time an appeal from a magistrate going
to a county court judge may be by way of a trial de novo unless the
parties consent to make use of the transcript of the evidence before
the magistrate as the basis for arguing the appeal. The new bill proposed to do away with the provision for a trial de novo and simply
states that the transcript of evidence before the magistrate would be
the basis for disposing of the appeal . There have been a lot of representations that the trial de novo should be restored . Very often the man
who comes before a magistrate does not appreciate the importance of
the charge against him ; he does not even have a lawyer ; so there is a
perfunctory sort of trial, where he has not a proper concept of what
is good or sufficient evidence ; the case is tried, and if the new section
in the bill should become law he is locked in with that, and on that
basis he has got to argue his appeal .
HON . MR . ROEBUCK : He is `sunk' .
THE CHAIRMAN : We have said that if all the parties, the Crown
and accused, are satisfied with the transcript, the judge may deal with
the appeal on the basis of the transcript ; if they are not, then the trial
takes place all over again . We think that is a very good and wise provision and should be retained, so we recommend it .
HON . MR . ROEBUCK: Some of the judges have expressed a desire
that we do not pass this clause, because, they say, they want to see the
witnesses . 42

When the bill was again in the Senate in December 1952 the
Minister of Justice put forward a compromise proposal. He referred to the fact that in some provinces, particularly Ontario and
Manitoba, the law enforcement authorities wished to see the trial
de nova abolished. He continued :
What we are suggesting is this, that in order to meet their viewpoint
we put a provision in here leaving it to the provincial authorities by
order in council to determine whether there shall be a trial de novo or
an appeal without a trial de novo ; and I think you will find that in most
of these cases where the conditions are not favourable the provincial
authorities, from what they have told us-they themselves say `We
42 Proceedings of the Standing Committee on Banking and Commerce,
June 11th, 1952, p. 31 .
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think that we should continue to have the trial de novo in our province' .
That is true of Saskatchewan .43

The proposal was not received favourably by the Senate, which
deleted the clause drafted by the Royal Commission and substituted
for it a clause designed to continue the existing system of appeals
by way of trial de novo. The question of abolition of trial. de novo
was not raised again while the bill was in Parliament : The result
is that under the new code the appeal procedure in summary conviction cases remains substantially unchanged.
Habeas Corpus Appeals

An- applicant for relief by way of habeas corpus may, under the
present law, go from judge to judge until he finds one to grant the
relief or until no judge remains to hear his application. Almost a
decade ago a comment in this Review on the Storgoff44 case, a
leading case on habeas corpus law, made this argument :
The power of prisoners to canvass the,whole bench of Superior Court
Judges, is an indefensible survival of archaic ideas that seem to have
been based on misapprehension from the first ; and that the favourable views of any judge shall outweigh the contrary views of all the
rest without any right of appeal by the Crown, is even more indefensible. The obvious course is for the legislature to limit application to
one judge, and to give both the prisoner and the Crown an appeal .
Talk of such a change infringing the liberty of the subject is only too
obviously nonsense ."

The Commissioners felt that the existing procedure should be
abolished and an appeal procedure substituted for it. Although
their report to the Minister of Justice did not mention the. subject
of habeas corpus, the draft bill that accompanied it contained the
following clauses :

690. (1) Where proceedings have been taken in respect of any
person by way of habeas corpus arising out of'a criminal matter and
the relief sought has been refused, no further proceedings by way of
habeas corpus arising out of that matter shall be taken in respect of
that person before that judge or any other judge.
(2) Nothing in this section limits or affects any provision of the
Supreme Court- Act that relates to writs of habeas corpus arising out of
criminal matters .
691. (1) An appeal lies to the court of appeal from a decision .
granting or refusing the relief sought in proceedings by way of habeas
corpus, mandamus, certiorari or prohibition.
43 proceedings of the Standing Committee on Banking and Commerce,
December
16th, 1952, p. 25.
44
In re Fred Storgof,, [1945] S.C.R. 526 .
45
D. M. Gordon (1945), 23 Can. Bar. Rev. 595, at p. 598 .
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(2) The provisions of Part XVIII apply, mutatis mutandis, to appeals under this section.

These clauses were in this form in the bill that was introduced in
Parliament in May 1952 and were still there, unchanged, when it
was again introduced in November of that year . They were approved by the Senate without any change. Lengthy consideration
was given them in the special committee of the House of Commons,
which was concerned, not so much with the principle of appeal
or no appeal, but rather with the delays that might occur in hearing appeals. Accordingly the special committee added this subsection to section 691 :
(3) Notwithstanding anything in Part XVIII or in rules of court,

the appeal of an appellant who has filed notice of appeal shall be heard
within seven days after the filing of proof of service of the notice of
appeal upon the respondent and, where a notice of appeal is filed
when the court of appeal is not sitting, a special sittings of the court
of appeal shall be convened for the purpose of hearing the appeal .

When, early in 1954, clauses 690 and 691, as amended, came
before the Committee of the Whole House of Commons, the only
objection that was made came from Mr. W. B . Nesbitt, the member for Oxford, who said :
The time element is an important factor in these cases, and I doubt
very much if seven days would be of much help. These applications
are not so usual that any real harm is going to be done by leaving the
Criminal Code as it was so that you could go from judge to judge. I
do not feel I can agree with this section.46

The two clauses were agreed to without further discussion in the
Commons and it appeared, at this stage, that the new code would
make a major change in habeas corpus procedure. It was not an
unreasonable expectation, because the new provisions had then
been approved by both the Senate and the Commons.
But when the bill went again to the Senate for consideration
of amendments made in the House of Commons, the Banking and
Commerce Committee took a longer and closer look at the new
procedure. Senator Salter A. Hayden said:
Sections 690 and 691 propose to abolish the right of the subject to
apply for an order of habeas corpus to all judges available or to as
many as necessary, and in the place of such right to grant the right of
appeal from the first judge's decision, should he refuse to grant the
application. Honourable senators, this is a major change in a primary,
time-honoured, British, right of the individual. In my judgment, the
proposal to grant an appeal to the crown against a habeas order to
46 Hansard, House of Commons, March l lth, 1954, p . 2901 .
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produce the body is even more grave, for it means that authorities
may continue the imprisonment of an individual after a. judge has
granted an order of habeas corpus, or actually ordered his liberation,
by simply filing a notice of appeal, at least until the matter finally
comes before a court of appeal . 41
He said that "the gravity of that proposed change,was recognized
by the Commons when they added to section 691, subsection (3)",
the provision requiring that the appeal should be heard within
seven days after filing of proof of service of the notice of appeal
upon the respondent, and continued :

That is to say, even though the courts iiii session,'the notice' of appeal need not be served, until the end of,a whole week after - a judge has
ordered the jailer to produce the body, or after, a judge has said that
the man should be freed. That is a decided .and important restriction
upon the right of habeas corpus which _should be,justified to us beyond
all measure of doubt before it passes this house.48. '

Apparently the new procedure was not-justified to the Senate
"beyond, all measure of doubt", . for when the bill arrived back in
the Commons, the portions that -provided an appeal procedure
had been deleted and the sections,' as redrafted, were designed
merely -to continue'the present law on habeas corpus in criminal
matters.. The Commons concurred in'the Senate amendments without further discussion.
'

Conclusion
A great many changes are made by the new Criminal Code that,
for lack of space,, cannot be referred to in this article. A: few, however, may be mentioned in passing. Where an offence is committed
in 'an aircraft in flight, .a new provision will : make it possible for
the offence to be tried in the territorial . division in which the flight
commenced or ended or in any territorial division over which the
aircraft passed in the course of the flight (section 419(d)). Another
new provision will make it . possible for a person . who is in custody
in one province to plead., guilty to charges against him in another
province; without having to appear before the courts in the other
province (section 421) . Still another. . new, provision will make it
possible for a'person .who executes a search warrant to seize, in
addition to the things mentioned in the warrant, anything that on
reasonable- grounds he believes has been obtained by or has been
used in the commission of an offence (section 431) : The provisions
47

Senate Hansard, May 11th, 1954, p. 459.

48Ibid. .
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on the detention of things seized under a search warrant have
been amended to provide for their return to the owner if criminal
proceedings are not instituted within three months after the time
of seizure (section 432) . Under the new code any person may arrest without warrant at any time another person whom he finds
committing an indictable offence (section 434) . This is a change
from the present law, which authorizes a private individual to arrest any person whom he finds committing a criminal offence at
night, but provides that he can only arrest by day where he finds
another person committing one of a number of specified offences.
The new code for the first time will authorize a justice to accept a
cash deposit for the purposes of bail (section 463(3)(b)) . It also
removes from the law section 1025A of the present code, which
authorizes the Crown to keep in custody a person who has been
acquitted of an offence until the time for appeal by the Crown has
expired. The provisions of the present code under which costs
may be awarded in the case of indictable offences have been dropped, except in proceedings for the publication of a defamatory
libel. In jury trials the special pleas of autrefois acquit, autrefois
convict and pardon are to be disposed of by the judge rather than
by the jury, as was formerly the case (section 516) . Similarly, a challenge to the array of petit jurors on the ground of partiality,
fraud or wilful misconduct on the part of the sheriff or his deputies
by whom the panel was returned will be determined by the judge
and not by "triers", as is the practice under the present law (section 539). There are some offences that carry a heavier punishment upon conviction for a second or subsequent time, for example, driving while intoxicated or while the ability to drive is
impaired by alcohol or a drug. The policy of the new code is that
in cases such as these no greater punishment is to be imposed by
reason of the subsequent conviction alone, unless the court is
satisfied that the accused, before making his plea, was notified that
the increased punishment would be sought (section 572). In summary conviction proceedings the time within which a case may be
stated to the court of appeal is reduced from three months to one
month. Finally, all limitations of time for the commencement of
proceedings for offences under the code are dropped, except in
the case of certain treasonable and sexual offences and summary
conviction offences.

