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The purpose of this article is to explore two questions that arise in
connection with the interpretation and application of the British
North America Act, 1867:

(1) the nature of “matters” in relation to which laws may be
enacted under that act; and

(2) how it may be determined that a law is “in relation to” a
particular matter.

Although at first glance these questions may seem so vague and
elusive that they should be dealt with by schoolmen rather than by
work-a-day legal practitioners, they are practical questions that are
before the couris every day. They spring directly from the language
of the British North America Act. The opening words of section 91
of the British North America Act, 1867, authorize the Parliament of
Canada “to make Laws for the Peace, Order, and good Government
of Canada, in relation to all Matters not coming within the Classes
of Subjects by this Act assigned exclusively to the Legislatures of
the Provinces. . .”. Section 91 then goes on to declare that “the ex-
clusive Legislative Authority of the Parliament of Canada extends
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to all Matters coming within the Classes of Subjects next herein-
after enumerated”” and there follows the first of the famous enumer-
ations—the specific federal powers. Section 92, dealing with the
powers of the provincial legislatures, provides: “the Legislature
may exclusively make Laws in relation to Matters coming within the
Classes of Subjects next herein-after enumerated” and the second
enumeration-—the provincial powers—follows. The closing words
of section 91, after the enumeration in that section, provide: “And
any Matter coming within any of the Classes of Subjects enumerated
in this Section shall not be deemed to come within the Class of Mat-
ters of a local or private Nature comprised in the Enumeration
of the Classes of Subjects by this Act assigned exclusively to the
Legislatures of the Provinces™.

To give effect to this language, where a particular piece of legis-
lation, or to use the precise terms of sections 91 and 92 where a
particular “‘law”, has been enacted by Parliament or by a legis-
lature, in order to determine whether it is within the legislative
authority of Parliament or the legislature. two questions must be
answered:

(1) What is the *“matter” which the law 1s enacted “in relation
to”? and

(2) Into what “class of subject”™ does this ““matter” fall?

The discussion in this article is restricted to the first of these
questions, which is broken into its two components — What is the
nature of a “matter”? and, What is the test to be applied to deter-
mine whether legislation is “‘in relation to” a particular matter?’
The practical importance of answering these questions cannot be
overestimated. Every opinion given by a practitioner on a con-
stitutional question and every decision of the courts in a constitu-
tional case necessarily proceed on some view of the nature of legis-
lative “matters”, as this expression is used in the British North Ame-
rica Acts, and on some test as to how to determine the matter “in
relation to™ which particular legislation is enacted.

The need for an understanding of legislative “matters” is em-
phasized by a brief review of the general principles of interpretation

11t may be doubted whether there is a distinction between “matters”
and “‘subjects’ or whether the *‘classes of subjects’ are more than “classes
of matters”. Although puma facie thrs violates the canon of construction
that different woras should be given separate significance where possible,
1t seems doubtful whether in the present instance thers is such a possibulity.
Even the closing words of section 91 refer to *‘classes of matters™. If *“mat-
ters” and “subjects” arc synonymous, then the two components of the
first question that must be analyzed will furnish the major part of the an-
swer to the second, since the “classes of subjects” will be merely accumulat-
ions of “matters™. which in fact 1s all they appear to be.
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of sections 91 and 92 that are now, so far as they go, fairly clearly
established.? These principles represent the application of ordin-
ary rules of interpretation of statutes, and in fact all written docu-
ments, to the particular provisions of the British North America
Act, 1867.2 They may be arranged in a number of different ways and
the following synopsis could be expressed in a number of different
ways.

First, neither Parliament nor the legislatures can, under the
authority of section 91 or 92, enact legislation repugnant to or in-
consistent with other provisions of the British North America Act.
It is therefore apparent that sections 91 and 92 must be interpreted
so as not to include “matters” dealt with by these other provisions.*

Secondly, sections 91 and 92 must be read together as intended
(subject to the one limitation just mentioned) to cover the full
range of legislative authority necessary for the government of a
sovereign nation such as Canada. They include therefore, subject
to that one limitation, all “matters™ for legislative action.’

Thirdly, the specific heads in sections 91 and 92 must be read
together to ascertain what are included within the “matters” in
each of them.® The classic example of this rule is that head 26 of
section 91, which gives Parliament exclusive authority to legislate
in relation to “Marriage and Divorce”, must be interpreted not to
include “The Solemnization of Marriage in the Province”, dealt
with by head 12 of section 92, for otherwise the latter provision
would be nugatory.” '

2 For an exhaustive review of the principles of interpretation and the
authorities, of which merely a summary 15 given here, see W. R. Jackett,
“Sections 91 and 92 of the British North -America Act and the Privy
Council”, 1 Legal Essays in Honour of Arthur Moxon (University of
Toronto Press, 1953) p. 156. In the footnotes that follow references are
given to the cases as they appear 1 E. R. Cameron, The Canadian Con-
stitutton, Vol. I (1915) and Vol II (1930), or C. P. Plaxton, Canadian Con-
stitutional Decisions (1939), in addition to the ordinary reports.

3 Edwards v. Attorney-General for Canada, [1930] A.C. 124, at pp. 136-7,
Plaxton 14, at pp. 25-6; Briszsh Coal Corporation v. The King, [1935] A.C.
500, at pp. 518-9, Plaxton 237, at pp. 253-4.

4 Ottawa Separate Schools v. Ottawa, [19171 A C 76, at p. 80, II Cam
102, at p. 105; Attorney-General for Canada v. Attorneys-General for Ont-
ario, Quebec and Nova Scotia (First Fisheries case), [1898] A C., 700, at pp.
712-3, 1 Cam. 542, at pp 553-4; Attorney-General for Ontario v Attorney-
General for Canada, [1925] A.C. 750, 11 Cam 378; Toronto v York, [1938]
A.C. 415; Plaxton 366

§ Bank of Toronto v. Lambe (1887), 12 App. Cas. 575, at p. 587, I Cam.
378, at pp. 388-9; Companies Reference, [1912] A.C. 571, at p. 581, I Cam.
723, at p. 732; Debt Adjustment Act Reference, [1943] A.C. 356, at p. 371.

¢ Citizens Insurance Co. v. Parsons (1881), 7 App. Cas. 96, at p. 108, 1
Cam. 267, at p. 277; John Deere Plow Co. Lid. v Wharton, [1915] A.C.
330, at pp. 338-340, I Cam 806, at pp. 812-4; Paquet v. Pilots Corporation,
[1920] A.C. 1029, at p. 1031, II Cam. 186, at p 188, Great West Saddlery v.

The King, [192112 A.C 91, atp. 116, 11 Cam. 212, at p. 231.
7 Re Marriage Reference. [1912] A.C. 880, 1 Cam 749,
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Finally, the provision that the authority of Parliament under the
heads of section 91 is “exclusive™, coupled with the emphatic pro-
vision in the closing words of section 91 that ““any Matter coming
within any of the Classes of Subjects enumerated in this Section
shall not be deemed to come within the Class of Matters . . . in
the Enumeration of the Classes of Subjects. . . in section 92, has
the effect of removing from the heads of section 92 mafters so enu-
merated in section 91 that might prima facie fall in them.?

In the result, reading the structures of the two sections together.
matters dealt with by other sections of the British North America
Acts fall outside sections 91 and 92; “matters” falling in the enumer-~
ation in section 91 are exclusively to be legislated upon by Parlia-
ment and fall outside section 92; “‘matters™ falling 1n the enumerat-
ion in section 92 minus those enumerated in section 91 are exclusive-
Iy to be legislated upon by the legislatures: and “*matters™ not fali-
ing in either enumeration fall within the general words at the be-
ginning of section 91. When we have stated these principles, we see
that, in order to apply them, we must determine which “matters™
fall in which classes of subjects and what “matters” are withdrawn
from them. The principles themselves however afford us no light on
what constitutes a “matter”. Without this, how can we apply them
to determine what falls in each “matter” and what is excluded from
it?

The authorities do not afford any clear general guide for deter-
mining these questions. This is not surprising. While these questions
are of the utmost importance, they are also of the greatest difficulty.
From the outset in the interpretation and application of the British
North America Act, the Judicial Committee of the Privy Council
and the Supreme Court of Canada have resisted all temptation to
frame definitive generalizations that might be found later to be
based on premature consideration. The courts have been content to
dispose of each case on its merits in accordance with the apparent
requirements in that particular case. As courts of last resort, they
have not been able to afford the Iuxury of speculation. Speculation
on these subjects is an intellectual flesh-pot to be enjoyed only on
occasions where no actual issues are at stake.

The caution of the courts in avoiding any attempt to formulate
a statement of the nature of legislative ““matters™ is further illustrat-
ed by the very general nature of the tests that have been indicated

8 First Fisheries Case, [1898] A.C. 700 at pp. 714-5, 1 Cam. 542, at p

555; John Deere Plow Co. Ltd. v. Wharton. [1815] A C. 330, at pp 339-4Q
1 Cam. 806, at pp. §14-5.
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for determining what matter a particular law is enacted ““in relation
to”. It is said that in determining the matter that a law is “in relat-
ion to”, regard must be had to the “pith and substance”, “the
leading feature”? or the “true nature and character” of the legis-
lation.”® Regard is to be had to the “effect” and the “purpose” or
““object” of the legislation."* At what subject matter isit “aimed” or
“directed” 712

The most thorough discussion of the tests to be applied, which
also illustrates the extreme caution that has been adopted, is set out
in the judgment of the Privy Council in the Alberta Bank Taxation
Reference.’® There Lord Maugham says: 4

Whether a Provincial Act, which indirectly interferes in some degree
with one of the powers of the Dominion, is or is not ultra vires must
be determined in each case as it arises, for no general test applicable
to all cases can safely be laid down: ...

Admitting that a test applicable to every case of over-lapping powers
specified in ss. 91 and 92 1s more than elusive, yet is often comparatively
easy to determine that the particular piece of legislation is an encroach-
ment on a forbidden territory. . . .

It is therefore necessary to compare the two complete lists of cate-
gories with a view to ascertaining whether the legislation in question,
fairly considered, falls prima facie within s. 91 rather than within s, 92.
The result of the comparison will not by itself be conclusive, but it will
go some way to supply an answer to the problem which has to be

solved.
The next step in a case of difficulty will be to examine the effect of
the legislation: . . . For that purpose the Court must take into account

any public general knowledge of which the Court would take judicial
notice, and may in a proper case require to be informed by evidence
as to what the effect of the legislation will be. Clearly, the Acts passed
by the Provincial Legislature may be considered, for it is often im-
possible to determine the effect of the Act under examination without
taking into account any other Act operating, or intended to operate,
or recently operating in the Province.

A closely similar matter may also call for consideration, namely,
the object or purpose of the Act in question. . . . It is not competent

56997%’121‘011 Colliery v. Bryden, [1899] A.C. 580, at p. 587;I Cam 564, at pp.

10 Russell v. The Queen (1882), 7 App. Cas. 829, at pp. 839-40, I Cam.
310, at p. 319; Hodge v. Queen (1883), 9 App. Cas. 117, at p. 130, I Cam.
333, at p. 344. The earlier expressions are collected in the judgment of
Duff J. for the Privy Council in Artorney-General v. Reciprocal Insurers,
[1924] A C. 328, at pp. 336-7; I Cam 334, at p. 341

1t 4itorney-General for Alberta v Attorney-General for Canada (Bank
Taxation), [1939] A C. 117, at pp. 130-1; Plaxton 394.

12 drtorney-General for Canada v. Attorney-General for Quebec (Bank
Deposits), [1947] A.C 33, at p. 44

18 4ttorney-General for Alberta v. Attorney-General for Canada (Bank
Taxation), [1939] A C 117; Plaxton 394

14119391 A C at pp 129-31; Plaxton at pp 405-7
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either for the Domimon or a Province under the guise, or the pretence,
or in the form of an exercise of 1ts own powers, to carry out an object
whuch is beyond 1ts powers and a trespass on the exclusive powers of
the other Here again, matters of which the Court would take ju-
dicial notice must be borne 1n mind, and other evidence 1n a case which
calls for it. It must b¢ remembered that the object or purpose of the
Act, 1n so far as 1t does not plainly appear from it: terms and uts prob-
able effect, is that of an incorporeal entity, namely, the Legislature,
and, generally, speaking, the speeches of individuals would have little
evidential weight

This language goes farther than that in any other decision and
appears to be reasonabtly helpful, but it dees not always furnish the
guidance we might expect when we come to apply it to testing the
“pith and substance™ of a pariicular statute. The difficolty with the
various tests I have mentioned and with the language of the passage
just quoted is that the terms used are all relative terms. We cannot,
for example, determine what is the “‘pith and substance” of an act
and what is merely incidental without having a standard to test sub-
stance by. Similarly, when we come to testing the “true nature and
character” we may well ask, like Pilate, “What is truth?’ Again,
what “‘effects” are we to look for and how are we to determine
which are to be considered as significant effects and which as merely
by-products? Again, taking “purpose™ as a test, in all democratic
countries, or in Canada at least, all Jegislation is believed by the
government ic be for the purpose of better government or national
welfare. To accomplish this broad purpose, there are many sub-
sidiary purposes. What purpose out of this group of purposes is to
be selected as the one upon which to test the nature of the legis-
lation? Putting it another way, how are we to determine at what
matter legislatior 15 “‘aimed” or “‘directed’ without some under-
standing of the nature of the target? Finally, how much weight is to
be given to “effect” and how much to “"purpose”? Is “effect” merely
to be used as evidence to determine the “purpose” or has it a
separate significance?

The difficulties in determining the nature of ““matters” and of
the test required by the words “in relation 10” are further illustrated
by considering some of the actual decisions on legislation ““in re-
latin, to” particular “matters™.

1. First, the fact that legislation appears in specific terms to
deal with a matter within a class of subject emumerated in section 91
or section 92 does nol necessarily mean that the legislation is “in
relation to™ that “matter”. In Rank of Toronto v. Lambe.' for ex-

15 {1887), 12 App. Cas, 575; 1 Cam. 378.
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ample, a provincial statute specifically provided for the imposition
of a tax on “banks”. It was held, however, not to be legislation “in
relation to” the federal matter “Banks and Banking”, although in
terms it dealt with “banks”.

2. In contrast, although legislation does not in terms deal with a
particular class of subject enumerated in section 91 or 92, it may be
in relation to a “matter”’ within that class of subject. An example of
this type of legislation was in question in the Saskatchewan Farm
Security Act Reference.”® The provincial statute provided that in a
year of crop failure the principal amount owing on a mortgage
would be reduced by an amount equal to the interest or four per
cent of the principal, whichever was the greater. It expressly pro-
vided that the reduction would not in any way affect the accrual of
interest. The Privy Council held the statute to be ultra vires on the
ground, among others, that the provision for reduction of the
principal was legislation in relation to “interest”, being in its
practical effect a cancellation of interest.

3. Again the legal effect of the statute does not necessarily
appear to determine the matter “in relation to” which it is enacted.
This is illustrated by the contrasting decisions in the Bank of Tor-
onto v. Lambe' and the Alberta Bank Taxation Reference.® As
already mentioned, the statute in Bank of Toronto V. Lambe
specifically authorized a tax on banks. In the Alberta Bank Tax-
ation Reference the statute imposed a tax on banks. In both cases
the statutes had virtually identical legal operation or legal effect,
that is, to provide for the imposition of a tax specifically on banks.
In the Lambe case, however, legislation providing for the imposition
of a reasonable tax as part of a general scheme of taxation was held
to be valid and not ““in relation to” banks, and in the Alberta case
legislation imposing a very heavy, in fact prohibitive, tax was held
to be invalid as being “in relation to” banks. The salient distinct-
ion was the amount of the tax, that is, the economic burden imposed
on the taxpayer. So far as legal effect went, however, the two
statutes merely imposed an obligation to pay a tax. The difference
arose from their practical effect.

4. Finally, it appears that, in certain circumstances, laws having
virtually identical practical effect can be “in relation to” different
subject matters, that is, are not “in relation to” the same “matter”.
In Attorney-General of P.E.I. v. Egan® it was held that the pro-

1671949] A.C. 110, at p. 125.

17 (1887), 12 App. Cas. 575; I Cam. 378.
1819391 A.C. 117; Plaxton 394 1[1941] S.C.R. 396
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vision of the Cruminal Code authorizing a magstrate to make an
order prohibiting a person from driving after a conviction for
driving while intoxicated was validly enacted by Parliament as
“Crtmunal Law™. It was also held that a provision m the provincial
Highway Traffic Act providing that, where a person had been con-
victed of driving while intoxicated, his licence to drive might be
revoked, thereby bringing him under the provisions of the act
prohibiting him from driving without a licence, was valid. The
practical effect of both enactments and the circumstances in which
they came into operation were virtually wdentical. They were both
held to be valid and to be laws in relation 1o different “matters”.

The principles of interpretation of sections 91 and 92, the tests
to determine validity indicated in the decisions and the actual de-
cisions themselves all Jead up to. but do not furnish, any clear
guidance to the solution of the questions 1 propose for study,
namely, what is the nature of the legislative “matters” to which
the British North America Act refers and how do we test when
legislation is “in relation to” one of these matters.”® How then are
these problems to be solved?

* The approach for determuning the validity or operation of provincial
or federal legislation that is now faurly well established 1s in accordance
with the principles I have ouilined. It also illusirates the vital need for an
understanding of ““matters” and of the expreszion “in relation to’”. In de-
ermining the validity or operation of provincial legislation, the following
yuestions must bs examined:

(1) Is the “mattes” which the legislation 1s *in relation to” prima facie
nasection 927

{2y {f the legislation 15 prima facie in relairon {0 a matter that is in
saction 92, is it really “in rvelation to” a “‘matter” falling in one of the
epumerated heads i section 91, which 1s therefors withdrawn from the
matters 1n section 927

{3) If the legislation 1s in relation to a matier in section 92 and not in
celation to a matter in section 91, is it repugnant 1o any provision of the
British North America Act other than these?

(4) If the legislanion 1s valid under question 1 or 2 and 3, there remains
the final question, Does the provincial legislation conflict with or is it re-
pugnaunt to federal legislation validly enacted by Parhament, so that its
operation 1s overridden?

A simudar but shorter series of questions must be answered in determin-
1ng the validity of federal legislation. The questions are:

{1} Does the “matter” which the legislation 1s ““in relation to” fall
within the enumerated heads of section 91?

12y I it does not do so, does the “maftter” which the legislation is en-
acled ““in relation to” fall outside the classes of subjects enumerated in
section 827

(33 If the legislation is valid under guestion 1 or 2, does it conflict with
or is it repugnant to any other provision of the Biitish North America Acts?

To answer these questions, we must determune the ““matter” which the
Jegislalion is enacted ““in relation to™ and placz it 1n the appropriate “Class
of Subjects’” in section 91 or 92. These questions are based generally on the
principles of interpretation discussed. Foce the original authority oa the
foregoing approach to determining validity, see Cirizens Insurance Cn, v
Parsons {1881), 7 App Cas 96, at p 109; 1 Cam 267, at p 278 For
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In the first place, it 1s quite apparent that httle help can be
derived from these terms in the British North America Act—the
words used—standing by themselves. The expressions ““in relation
to” and “matter” and “classes of subjects” are clearly expressions
that were selected for the very reason that they are completely
flexible and of the widest import. The term “field” and other similar
terms that have been used in the decisions are not helpful either.
They are words that invariably depend for their meaning upon
the context in which they are used. Consideration of their meaning
in the abstract or in general is of no help. Our only hope, there-
fore, in endeavouring to give any precise meaning to them lies in
considering them in the context of the British North America Act
as words relating to the conferring or distribution of legislative
power.

When we consider the expressions in this context, a “matter”
clearly does not refer merely to an existing body of law or body
of existing legal concepts. The purpose of conferring legislative
. power in the broad terms of the British North America Acts is to
permit the creation of new law or of new legal concepts not pre-
viously existing, or of additions to existing law or concepts or the
abrogation or change of those existing. It involves freedom to
choose what the law or legal concepts will be or whether there is
to be any special law on the matter at all. The proposition that
“matters” do not refer merely to existing bodies of law is demon-
strable by many examples of the enactment of legislation by Parlia-
ment and the legislatures of law never within contemplation at the
time of the passing of the British North America Acts. . Moreover,
the proposition is demonstrable by a clear-cut example. When in
1940 the British North America Act, 1867, was amended to add
the head “Unemployment Insurance” to section 91, there was no
existing body of law on this subject. “Unemployment Insurance”
was merely an economic or social plan or scheme then being advo-
cated, yet it constituted a “matter” in relation to which legislation
was subsequently enacted.

It follows that, if ““matters” do not describe bodies of law or
legal concepts, they must relate to something that exists apart from
the legal mechanism—to physical things or activities or persons

authorities on the supremacy of valid federal legislation (which 1s not a
rule of interpretation but 1s a rule on the operation of legislation which
arises necessarily out of a federal constitution), see Jackett, op cit., foot-
note 2, at p. 181, n. 91. And on the foregoing propositions generally, see
Mr. Jackett’s essay. Reference to sections 93, 94 and 95 is omitted 1n the
foregoing.
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or objects or purposes or interests or ideas or concepts that exist
1n the practical world. Such a view is in accordance with the essen-
tial nature of legislative authority. Law is merely a mechanism for
regulating human conduct. It is not an end in itself. Parliament is
not given authority to legislate merely for the sake of adding new
laws to be printed in the statute books, but to have practical ef-
fects in ordinary human affairs and for practical purposes. When
power is conferred, therefore, to make law in relation to matters,
it is for the government of the practical work-a-day world that
these laws are to be made, and “matters” would seem to be refer-
able to practical affairs rather than to the legal system, which is
merely the mechanism to achieve government.

The heads of section 91 and 92 amply demonstrate that “mat-
ters” refer to things or activities having existence apart from the
legal system. For example, the opening words of section 92 and
head 10(a) of that section are as follows:

In each Province the Legislature may exclusively make Laws in re-
lation to Matters coming within the Classes of Subjects next herein-
after enumerated; that is to say, —

10. Local Works and Undertakings other than such as are of the
following Classes: —

(a) Lines of Steam or other Ships, Railways, Canals, Telegraphs,
and other Works and Undertakings conuecting the Province with any
other or others of the Provinces, or extending beyond the Limits of the
Province;. .

The language of this provision refers to non-legal things—real
things existing in the practical world.

It has been held that the “Works” referred to in paragraph (a)
are physical works.?! “Undertakings™ have been held to be the
practical arrangements, whether by agreement in the practical
sense or practical co-operation, under which physical works are
used.?? These physical works and practical arrangements obviously
exist apart from the legal system or from rules of law and have a
separate non-legal existence.”

2% City of Montreal v. Montreal Street Ry. Co., [1912] A.C. 333, at p.
342:1Cam. 711, at p. 719.

2 Radio Reference,[1932] A.C, 304, at p. 315; Plaxton 137, at pp. 146-7.

23 At first glance it would seem that certain heads in the enumerations
vefer to bodies of law, or legal concepts, for example, “Bills of Exchange
and Promussory Notes™, “Banking. . »” and “Interest™. In one sense these
heads do describe evsting fields of law. They also describe practical act-
wities or transactions however. The fields of law only arose to govern the
relations of persons engaged 1 these practical activities or transactions
For example, a promissory note ts in fact an unconditional promise to pay
“The law also gives recogmtion and protection to it The same thing is true
of the other heads mentioned. The fields of law are reflections of practical
activities or transactions and they govern the relations of persons engaged
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. What then 1s the essential connection between laws and the
physical things or practical activities or concepts referred to in the
descriptions of “matters”? If this question can be answered, we
can then propose some meaning to be attributed to the expression
“in relation to”.

The courts have indicated that we must among other things
consider the “effect” of a law in determining the “matter” that it
is “in relation to” and it is apparent from the authorities already
referred to that by “effect” is meant practical effect. Let me start
my analysis with a consideration of what this means. What is the
primary practical effect of a law? Law is a mechanism for the con-
trol of human conduct and the primary practical effect of a law is
therefore some practical control or regulation. Prima facie it would
seem that the connection between a law as a device for controlling
or regulating conduct in a practical way and the things, activities
or concepts specified in the “matters” is that the law regulates or
controls those things, activities or concepts. This statement is
clearly not precise enough however. Law does not control or regu~
late things, activities or concepts, but human conduct. Law regu-
lates or controls conduct of persons with respect to things, or
engaged in activities, or with respect to concepts. Moreover, law
is not concerned with controlling all conduct of persons with re-
spect to particular things, activities or concepts. Law is concerned
only with regulating or controlling conduct of individuals in their
relations with other people. A law controlling or regulating conduct
of persons with respect to a thing or an activity or in respect of a
concept, therefore, when 1ts effects are considered, controls or regu-
lates practical relations between those persons arising from or con-~
nected with that thing or activity or concept. This is the essential
connection between laws and the physical things, or practical
activities or concepts, referred to in the descriptions of “matters™
in the British North America Acts. When the effect of the law is
considered, “matters” would seem therefore to be fields of relations
between individuals arising from or connected with the things,
activities or concepts referred to in the language describing the

i1 them. This 1s true even of the head in section 92, ““The Incorporation of
Companies with Provincial Objects” It 1s true that corporations are
artificial persons existing only in the eye of the law and this head might be:
thought to refer only to a legal concept. Apart from the fact that all legal
personality is a legal concept designed for the regulation of practical re-
lations between real persons, the law on corporations reflects the practical
situation where groups of persouns act in concert as one person and governs
their relations with each other and with other persons when they are so
acting. The corporation is merely a legal mecharusm or device for controll-
ing or regulating the relations between real persons.
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matters. It would follow that a law is “in relation to” a matter
when the practical effect of the law is to regulate or control a rela-
tion or relations between individuals in that field, that is, relations
arising from or connected with the thing, activity or concept speci-
fied. In an expression often used, it “deals with™ the matier when
its practical operation is to control or regulate such relations.

The soundness of this analysis may be tested by considering
some of the decisions on the enumerated heads of section 91 and
92. Head 10 of section 92 relating to “works” and “railways”,
quoted already, furnishes an example As already indicated, the
courts have held that the “works™ referred to in paragraph (a) are
physical works. Raiiwnys are also phyzienl works. Clearly the
authority conferred by this section could not be restricted to making
laws about the physical works or railv/avs, since as I have said
faws do not relate to thivgs, but rather relate to persons and their
conduct. That these heads must be intarpreted to auchorize making
faws governing conduct of persons in their relations with each
sther arising from or connected with the thinxs specified has been
recognized in the decisions on these provisions They have held
thai the authority conferred by paragraph Xa) on Parliament is
not limited to making Jaws about the physical nature of the works,
that 1s, the speciiications according to which they are to be con-
structed and equipped. Parlument wmay do this and such laws
zovern the conduct of the designers and constructors. Parliament
may also make laws controlling or regulating the whole practical
field connected with their constraction, managerent and opera-
tion Management and operation of a railway include all rzlations
between persons arising from the operaticn of the railway-—be-
tween the railway company and the persons actually running it,
who are the company’s employees, and between the railway com-
pany and its employees, on the one hand, and the members of the
public, on the other.*

The reasons for judgment of the Supreme Court of Canada,
and subsequently of the Privy Council, in the Saskaichewan Farm
Security Act Reference®s further illustrate that a “matter” is a

2 Grand Tiunk Railway of Cauvada v. Attorney-General for Canada,
118071 A.C. 63, at p. 68, T Cam 636, at p. 638, where Lord Duredin re-
fers to Parliament prescribing ““the terms which rezulate the relations of
the cmiployees o the corporation”. See also C P R v. Bonsecouis, [1899]
A C 367, atp. 373, 1 Cam. 558, at p 562, where Lord Watson states that
‘the Parliament of Canada has, 1n the opinion of their Lordships, exclusive
right to prescribe regulations for the construction, repair, and alteration of
the railway and for its management ™

% {19491A C 110
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field of practical relations of persons arising from a particular
thing or activity or with respect to a particular concept and that
the test whether a law is “in relation to” that matter depends on
the practical operation of the law as it controls or regulates these
relations. As already mentioned, the Farm Security Act of Saskat-
chewan provided that in a crop-failure year the amount of the
principal owing on any mortgage would be reduced by an amount
equal to the interest or four per cent of the principal, whichever
was the greater. The legislation provided specifically that the re-
duction should not affect the accrual of interest. The Privy Council
held, among other things, that the provision for reduction in the
principal by an amount that in virtually all cases was equal to the
interest was ultra vires the legislature of the province, being legis-
lation in relation to ““Interest”, which is a federal matter. Its practi-
cal effect was to relieve the borrower of payment of an amount
equal to the interest owing in the year and in this way its practical
operation was to nullify the promise of the borrower to pay to his
lender the agreed compensation for the use of the money lent,
which is the practical concept of interest. This law therefore “dealt
with” interest. From a technical legal point of view, in this respect
the legislation did not touch the legal obligation to pay interest.
This legal obligation continued to operate.

Again, in the Fish Canneries case® the Privy Council held that
federal legislation providing for the regulation of fish canneries
was not legislation in relation to “Fisheries”. The Privy Council
held that the commercial handling of fish once caught fell outside
the “matter” of “fisheries” and fell within “Property and Civil
Rights in the Province”. This decision appears to accord with
the views suggested. The relations of persons in their activities
with respect to fish that have been caught and are being canned to
be marketed do not fall within the field of relations arising from the.
activity of catching fish, to which the decision apparently restricted
the “matter” of “Fisheries”. The board did point out that the
licensing or inspection of canneries might possibily be related to the
taking of fish or the control of the taking of fish, but that this was
not “obvious” and ““no material had been placed before them. . .
establishing the necessary connection”.?” In the terminology used in
this article, the relations of persons with. respect to commercial
activities using fish that have been caught were held to be outside
the “matter” of “fisheries”, which comprised only the relations of

26[1930] A.C. 111; Plaxton 1,
27{1930] A.C. at pp. 121-2; Plaxton 11,
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persons with respect to the taking of fish. The decision appears to
be in line with the tests I have suggested.

To summarize the tentative conclusions reached so far, I have
suggested that in one sense a ““matter™ may be a field of practical
human relations arising from or connected with some practical
thing or activity or concept or idea. I use “practical” in the sense of
real relations between physical persons engaged in physical activi-
ties, personal transactions, and so forth, that exist apart altogether
from the legal system. A law is “in relation to™ such a “matter”
when its practical effect is to deal with one or more of the relations
in this field, by controlling or regulating them. In strict theory, to
determune what is comprised in a “matter” the courts determine as
a practical question in a work-a-day world—as a question of fact
—what field of relations of individuals arises from or is connected
with the thing or activity described in the language specifying the
“matter”. To determine whether a law is ““in relation to” the matter
n this sense, they then look to see whether in its practical operation
it deals with one or more of the relations in the field by, in effect.
controlling or regulating them. In practice, the course adopted is
the reverse. The first question determined is: What relation or re-
lations does the law in its practical effect control or regulate? The
second is: What things, activities or concepts specified in section
91 or section 92 do they arise from or are they connected with? Tt
must be admitted that these questions are far from easy questions
to decide, particularly in view of the general nature of the “matters™
and the “‘classes of subjects” enumerated in the British North
America Acts. The writer submits however that, so far as we have
yet gone in our analysis, they are in accordance with the resuit of
the authorities and they do furnish some guidance on a test for the
validity of legislation.

Although the foregoing analysis of the nature of a ‘“‘matter”
with a starting point of “‘effeci”, by defining matters in terms of
fields of relations of individuals, appears to the writer to express
most accurately the true position, since law in its final analysis re-
gulates ard controls relations between mndividuals, there are numer-
ous other ways in which this aspect of matters can be described that
approximate the same result, and these descriptions may be apt or
helpful with respect to different types of matters. It may be said
that, loosely speaking, ““‘matters’™ describe ficlds of conduct which
Parhament may legislate to regulate or control. It may be said that
matters describe fields of interests of individuals or of the nation at
large that Parliament may legislate to regulate. This mode of ex-
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pression is based on the view that laws operate by creating legal
rights and that, from a practical point of view, “rights” under the
law are protected interests. By this is meant that an individual who
has a legal right has from a practical point of view, by reason of
that right, some advantage or benefit that is to his interest. The
legal right is the protection furnished by the legal mechanism for
that practical benefit or advantage or interest. Matters may then be
sources of interests for individuals that laws may be enacted to reg-
ulate or protect. Whatever mode of expression is used, however,
the essential point is that, in the sense we are now considering them,
“matters” describe things or activities or concepts of a practical
nature existing apart from the legal system, and laws are in relation
to those matters when in their practical operation they regulate
human conduct or the relations of individuals or their relative
interests arising from or connected with those things, activities or
concepts.®

When testing the validity of legislation, however, the courts
have not stopped at giving consideration merely to its effect—its
practical operation. They state that the “purpose” of the legislation
must be taken into account. What does this mean and how is “pur-
pose” relevant?

In the first place it is clear that the “purpose” of the legislation
really means the purpose of Parliament or the legislature and not of
the statute as such. A statute by itself has no purpose. Inanimate
things do not have purposes. Purpose implies a mental state that
can exist only in a person or a group of persons having mentality.
What is the mental state of Parliament when it is enacting a law
that has significance in rendering that law “in relation to” a part-
icular “matter”?

It might be thought that “purpose” is an adequately clear indi-
cation of the nature of the mentality of Parliament contemplated
and that it requires no further refinement. In most cases this is
probably true, but on reflection it does not appear to be quite so

2 Jf a matter is something that must be determined as a practical quest-
son in the every-day world, as a field of practical relations between in-
dividuals, what then at any particular time is the body of law in relation to a
matter? The answer 1s that the body of law that confers rights or powers or
imposes duties or liabilities on persons in their relations falling within the
field, or that leaves them free or at liberty to act in relation to each other in
such relations, is the body of law on that matter at any given moment. Speak-
ing from a technical legal point of view, what Parliament may do in legislat-
ing in relation to a matter, therefore, 1s to create new rights or powers, or
impose new duties or liabilities, or further restrict or extend liberty, in those
relations, or vary, alter or revoke rights, powers, duties, liabilities or
liberties existing under that body of law. This might be said to be the legal
content of a matter corresponding to its practical content.
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clear in all cases What 1s meant by “purpose”? It is sometimes
said that the purpose of un act is the mental element of expecta-
tion or desire that certain results will follow from the doing of
the act If this definition is applied in our problem, we appear to
be arguing 1 a circle. We have already seen that in testing the
matter that a law is enacted ‘‘in relation to” the effect of the law
must be looked into as well as its purpose. If the purpose to be
looked at 1s merely an expectation of or desire for these effects,
what is the separate significance of Parliament’s “purpose”? Parlia-
ment must be presumed always to have intended and expected
those effects. If Parliament's “purpose™ is to have a separate sig-
nificance, we must mean a purpose that is more than to produce
these effects.

That the purpose of Parliament is something beyond an inten-
tion to produce the immediate control or regulation that is its effect
appears to be quite possible. The relevancy of effect is to ascertain
what relations the law objectively controls or regulates. Control
and regulation are not ends in themselves however. They are under-
taken with some object or aim in view, to achieve some results in
connection with the things, activities or concepts described in the
“matter” It is this object or aim that constitutes Parliament’s
purpose. At first glance the connection between the mental state
of Parliament in enacting a law and a “matter” that renders it a
law “in relation to” that matter would therefore seem to be that
the matter 1s to be interpreted in one sense as a description of an
objective and that Parliament’s aim or object in enacting the law
is to promote that objective. All matters cannot be viewed as
“objectives”, however —for example *“Sea Coast and Inland Fish-
eries” or ““Railways™. These phrases do not appear to define any
objective. We may say that they could be so interpreted by reading
them to mean “The government or regulation of Fisheries”. An
mterpretation of these subjects as objectives in this way, however,
also gives no significance to “purpose” in testing whether a law
is in relation to these matters separately from the effect of the
legislation. To meet the test of “effect”, the law must always con-
trol or regulate relations of individuals arising from fisheries. The
law must therefore always be for the government or regulation of
fisheries in this seuse, and the test of purpose would be met in all
cases where the test of effect was met. On the other hand, we can-
not interpret these “matters” to be objectives in any narrower
or more limited sense, because such an interpretation would re-
strict Parliament’s sovereign discretion to make such laws as it
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considers advisable in relation to “Fisheries” and so forth. It is
clear that Parliament’s discretion in this respect is unfettered.

In the result the most we can say of the significance of- Parlia-
ment’s purpose from the point of view of desiring certain results
is that the results desired must be some practical results in the
work-a-day world connected with or arising from the thing, acti-
vity or concept described in the language constituting the matter.
No more precise definition can. be attempted, since Parliament has
full legislative discretion to choose whatever course of action in
relation to the matter it wishes. When we have gone this far, it
seems to amount to the same thing, but to be more easily tested,
to say that the motive that impelled Parliament to enact a law
must be some fact, circumstance or idea arising from or connected
with the thing, activity or concept described in the matter. In this
sense, therefore, the “purpose” of Parliament is really to be inter-
preted to be its motive for acting.

The interpretation of “purpose” as Parliament’s motive for
enacting a law does not overcome all difficulties, however, because
the motives for any particular action are invariably numerous and
mixed. The same is true if we consider purpose, not as merely a
motive, but as directed at results. Not only may many motives
cause Parliament to enact a law, but also many results may flow
from a law. How are we to distinguish the significant motive or
result? There is no clear-cut answer to this question. The problem
is the same as the one that arises in connection with the determina-
tion of causation in other legal fields. All that can be said is that
the cardinal or primary or governing motive must be selected. The
question is a question of fact in each case that must be decided on
the merits of that case.

A further difficult question may call for decision. When once
the governing motive that impelled Parliament to enact the legis-
lation has been ascertamed, then it must be classified into the
existing classification set out in sections 91 and 92. In some respects
it would appear that the purpose might arise out of or be connected
with two or more of the subject matters or concepts set out in
those sections. For example, legislation reducing the interest on
farm mortgages might be thought to be legislation in relation to
“Agriculture” in section 95 equally as much as “Interest” in section
91. When classifying the motive, however, we must do so in accord-
ance with the classes that are already established by sections 91
and 92 or sections 93, 94 and 95, which must be treated as exhaus-
tive. Where a very wide, general subject or idea is specified in a
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head in the enumeration in these sections. and narrower subjects
ot ideas are also enumerated that might appear to be included in
the wider subject. then it would seem that the scope of the wider.
general subjec. must be restricted to exclude the narrower, which
raust be treated av separate and disunct arl as creating a prior
motive. {t is an application of the familiar principie underlying the
rule on special and general enactments, and of reading the statute
as a whole together. The governing purpcse of the legislation
would therefore fit into the appropriate class of purpose when all
the classes are considered together in this way and given their ap-
propriate priorities one with the other.

Although the foregoing analysis may wdicate the nature of the
“purpose” required of Parliament in a somewhat more precise
way than the mere word “purpose™, there is no magic in language
and he mentul element required may, for assistance in grasping
its nature, be described in a number of ways. To be “in relation to”
a matter we can say that the law must be enacted by Parliament
with the intention of accomplishing some objective in a practical
governmental sense connected with the thing, activity or idea speci-
fied in the language describing the maiter; or, as I have said,
that the state of mind of Parliament when enacting the statute was
to carry out some scheme connected with them; or that when en-
acting the statute the policy Parliament was carrying out arose
out of or was connected with them. Each of these may be of some
aid in the determination of this question in particular cases.

The elusive nature of the mental element required for legislation
to be “‘in relation t0” a matter may also be somewhat clarified by
considering the reason why the motive of Parliament is relevant.
When considering the significance of the “‘effect” of legislation, I
came to the conclusion that a “matter’ is to be considered as an
objectuve description of a field of practical human relations and
that, testing by effect, a law is “in relation to” that matter when it
“deals with™, that is, controls or regulates in a practical sense, re-
lations in that field. Difficulty arises, however, because the various
fields of relations of individuals described by the matters in the
British North America Act are not, from this purely objective
pomt of view, mutually exclusive. The same relation between in-
dividuals may fall in several different fields: for example, relations
arising out of the operation of ships may fall in “Fisheries” or in
“Navigation and Shipping” or in “Property and Civil Rights”.
These various fields of relations overlap. The need for a reference to
the “purpose” or motive of Parliament in enacting legislation is in
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order to ascertain the point of view from which Parliament is act-
ing with respect to the particular relation. To determine the particu-
lar matter under which Parliament 1s acting, a requirement that
Parliament must be motivated by some fact or consideration aris-
ing out of the things, activities or concepts described in the matter
must therefore be coupled with the objective description of the
field of human relations falling within the matter. This subjective
motive distinguishes the particular matter in relation to which
Parliament has enacted a law where the relations dealt with by the
law would fall in two or more matters objectively.

Both the need for distinguishing the motive of Parliament in
enacting a law and the difficulty of describing in appropriate langu-
age the precise mental element required is illustrated by the third
insurance company case in 1932.2 An attempt was made to justify
the legislation requiring foreign insurance companies to be licensed
on the ground that it was legislation in relation to “aliens”, “im-
migration” and “trade and commerce”. Lord Dunedin, delivering
the judgment of the Privy Council, said: %

What has got to be considered 1s whether this is 1n a true sense of
the word alien legislation and that is what Lord Haldane meant by
‘properly framed legislation’ Their Lordships have no doubt that the
Dominion Parliament might pass an act forbidding aliens to enter
Canada or forbidding them so to enter to engage in any business with-
out a licence, and further they might furnish rules for their conduct
while in Canada, e.g. to report at stated intervals. But the sections
here are not of! that sort, they do not deal with the position of an
alien as such; but under the guise of legislation as to aliens, they seek
to intermeddle with the conduct of insurance business, a business which
by the first branch of the 1916 case has been declared to be exclu-
sively subject to provincial law. Their Lordships have, therefore, no

hesitation in declaring that this is not ‘properly framed’ alien legisla-
tion.

Apparently, in so far as the statute dealt with foreign companaes, it
might objectively have been considered to be legislation in relation
to “aliens”. The true aim or objective or purpose or motive under-
lying the action of Parliament was not the alien status of the com-
panies however, but was a desire to regulate the business of insur-
ance. This is what Lord Dunedin apparently meant by the rather
vague statement that it was not alien legislation “as such”. A
similar expression sometimes used is that the law must be enacted
as a law “qua” the matter in question, in this case “qua” aliens.

2 In re Insurance Act of Canada (Quebec Insurance Reference), [1932]

A.C. 41; Plaxton 81.
30 [1932] A.C. at p. 51; Plaxtonatp 90
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The result of the foregoing discussion of “*effect™ and *‘purpose™
1s that ““matters” must be considered to have dual characteristics.
In one sense “matters” are objective descriptions of fields of
practical human relations that may be regulated or controlled by
law. In another sense they are to be interpreted as a description of
ideas or concepts that may give rise to schemes of regulation and
control or motives for legislative action. When we come to test
whether a law is “in relation to” a matter, we must have regard to
both of these characteristics. We must look to see what the law
“deals with”, that is, what relations the law actually regulates and
controls and into what fields described in the matters the relations
fall. This test 1s objective. We must then look also at the state of
mind of Parliament when enacting the law, to ascertain the motive
that impelled Parliament to provide for the control or regulation
brought about by the legislation and with what matter it is con-
nected. This test 1s subjective. For a law to be “in relation to” a
matter it must be shown that both these requirements are met."!

Although both the effect of the law and the purpose of Parlia-
ment have separate significance, in the manner already indicated,
as substantive elements in determining whether a law is “in relation
to” a particular matter, it helps in avoiding confusion to note that
they also have evidentiary weight as to each other. Very often the
only evidence of the purpose of Parliament in enacting a law is the
objective effect the law has. Parliament must be presumed to have
intended that effect and therefore to produce it with its attendant
practical operation in the every-day world. The motive for pro-
ducing this effect can therefore be deduced from the effect itself.
On the other hand, where a matter is described in extremely vague

# For laws that were invalid because they exceeded the “‘matter” ip
what they dealt with, sec Fish Canneries case, [1930] A.C. 111, Plaxton 1
Attorney-Geneial for Biitish Columbia v. Attoiney-General for Canada
{Natural Products Marketing), [1937} A.C. 377, where Lord Atkin atp. 386
{Plaxton at p. 336) says: “There can be no doubt that the provisions of the
Act cover transactions in any natural product which are completed with-
in the Province and have no connection with inter-Provincial or export
trade” This was wholly outside “The Regulation of Trade and Com-
merce”. See also Lethbridge Novthein Irrigation Distvict v. Independent
Order of Foresters, [1940] A C. 513. For a law that apparently dealt with
an authorized matter objectively, but wos invalid because of the purpose of
Parliament, see Union Collierv Co. v Bryden, [1899] A C. 580, I Cam. 564,
4s 1aterpreted by Duff J for the Privy Council i Attorney-General for
Ontario v. Reciprocal Insuiers, {19241 A.C. 328, at p. 338, II Cam 334, at pp.
341-2. For laws apparently mvalid on both grounds, sece dttorney-General
for Ontario v. Recipiocal Insuers, [1924] A.C. 328, at p. 339, II Cam. at
p 343; dttorney-General for Alberta v Attornev-General for Canada (Bank
Taxation), [1939] A.C. 117, Plaxton 394, Attorney-General for Canada v.

Attorney-General for Quebec and others (Bank Deposits), [1947] A.C 33;
Farm Security Aet Reference, [1949] A.C 110.
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and wide language, the objective field of human relations it must be
taken to describe is often difficult to determine. When therefore a
law is passed with a motive that is clearly connected with things,
activities or concepts described in the language specifying the “mat-
ter”, the fact that the motive is so related is some evidence that the
relations dealt with by the law fall in the field specified by the “mat-
ter”. The scope of the field in such a case is largely a matter of judg-
ment and opinion, and the judgment or opinion of Parliament is
extiemely valuable. The important fact to be noted is the distinct-
ion between these two ways in which purpose and effect operate:
namely, first, that each has a separate substantive significance in
determining the matter that a law is ““in relation to”; and, second-
ly, that each may be evidence to be taken into account for the other.
The observance of this distinction avoids confusion.

Although the foregoing submissions are all directed at establish-
ing a separate and distinctive significance for purpose and effect in
determining the validity of legislation, it must be admitted that
another view is possible. It may be argued that questions on the
nature of matters and the determination of whether legislation is
“in relation to” matters are similar in kind to questions that arise
in other legal fields, for example, the questions whether an employee
is acting within the “scope of his employment” or where a person
is “resident” at a particular time. No clear-cut, precise lines of
demarcation can be laid down on these subjects and the courts have
adopted the policy in each case of balancing a large number of
factors and arriving at their decisions on the basis of all these fac-
tors taken together. This may be true also in determining whether
legislation is “in relation to” a matter.”> For the reasons already
given, however, the view preferred by the writer, and which appears
to be 1n line with the decisions, is that effect and purpose each have
a separate significance, although the lines of demarcation for test-
ing the effect or the language to describe the proper purposes may
be difficult to arrive at.

It may well be, however, that the weight to be attributed to the
“effect” and the “purpose” of a particular law in determining
whether it is “in relation to” a particular ‘““matter” may vary. The
field of relations arising from or connected with things, activities

2 See W. R. Lederman, ““Classification of Laws and the British North
America Act”, in Legal Essays 1n Honour of Arthur Moxon, supra, foot-
note 2, at p. 183. The writer feels that to take this view in a field thatis as
yet comparatively unexplored is unwise. In the end I may have arrived at
somewhat vague conclusions 1n the present article, but it 1s suggested that

they at least limit the area of vagueness and may be more refined by further
constderation. ,
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or concepts described 1n a “*matter” may be so wide that in the
result the validity of legislation purporting to be enacted in relation
to it may turn almost solely on the “‘purpose” of Parliament. An
example of thus 1s the “Criminal Law”. The courts have laid it
down that there is nothing that 1s mtrinsicully criminal and that
Parliament may legislate to prohibit any conduct if the aim and
object of Parliament s solely to prchibit it with a sanction of
punishment. Objectively, the field 1s wide enough to include all the
relations between the individual and the state, in the sense of the
state representing all other persons. Parliament may enact laws to
deal with any of these relations and the law will be “Criminal
Law”, if the sole motive for enacting the law is the prohibition or
elimination of the doing of the proscribed act.™

The matter “Defence” may be of a similar nature. No decision
of the courts is of assistance on this question. Certainly the judg-
ment or opinion of Parliament that a law dealing with certain
relations is for a defence aim or object would be given the greatest
weight by the courts.”

* For legislation held to be valid “*Criminal Law” and establishing the
test of its vahdity, see: Ontario v. Hamilron Street Ry. Co.,[1903] A.C. 524,
I Cam. 600; Proprietary Articles Trade Association v. Attorney-General for
Canada, {19311 A C, 310, at pp. 323-5, Plaxton 52, at pp 63-6; Attorney-
General for British Columbia v. Attorney-Geneial foi Canada (Section 498A
of the Criminal Coae), {1937] A.C 368, Plaxton 318, For unsuccessful at-
tempts to justify a law as “Crimunal Law’’, sce: 1r 12 the Board of Commerce
Act, 1919, and The Combines and Fawr Prices Act, 1919, (192211 A C, 191,
at p 198, II Cam 253, at p. 259, Attoinev-Geneial for Ontaito v. Re-
cprocal Insurers, [1924] A C. 328, I1 Cam. 334: Toronto Electiic Com-
mussioners V. Suider, [1925] A.C. 396, at pp. 406-8, JI Cam 363, at p 371,
Attorney-Geneial for British Columbia V. Atteraey-General for Canada
(Natural Products Marketing), [1937] A C. 377, Plaxton 327; Canadian
Federation of Agriculture v. Attorney-General for Quebee and others, [1951}
A C 179, atpp 195-6.

-' See generally on the effect of Parliament’s judgment in “‘matters” of
this kind, Fort Frances Pulp and Power Co. v. Manitobu Free Piess, [1923}
A.C. 695, at pp. 704-708; II Cam. 302, at pp. 308-310 Lord Haldane says
on the power of Parliament in times of emergency: *“No authority other
than the central government is 1n a position to deal with the problem,
which is essentially one of statesmanship”. This 15 certainly true of “De-
fence”, where the basic and fundamental facts cannot in all cases in the
modern world be made known to the courts.

The authority of Parliament over such a ““matter” appears to be the
same as that conferred by statutes giving authority to make “such regula-
1ions or orders™ as the Governor 1n Council “deems pecessary or advisable™
for certain purposes See War Measures Act, RS C, 1952, c. 288;
National Emergency Transitional Powers Act, 1945, Stats. Can. (2nd sess.)
1945, c. 28; In Re Gray (1917), 57 S.C.R. 150; Chemicals Reference, [1943]
S C.R. 1; Japanese Orders in Council Reference, 119477 A.C. 87; and 4r-
torney-General for Canada v. Hallet and Carey (Wheat Board), [1952] A.C.
427. By these decisions it has been held that, under authority expressed in
the manner set out above, the only ground for holding an order or regula-
tion invalid is that it can be demonstrated that the Governor in Council did
not in fact “deem” the order or regulation to be ‘“‘necessary or advisable”
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The foregoing analysis of the nature of matters as having dual
characteristics, namely, embodying a description of an objective
field of human relations that may be regulated or controlled in a
practical way by a law and requiring an appropriate motive on
the part of Parliament at the time it enacts a law, with the correla-
tive dual tests of the effect of the law and motive of Parliament, is
borne out by consideration of various statements that have been
made in the judgments of the Privy Council on the nature of
matters and the tests of validity.

In the first place, although the British North America Act pro-
vides for “‘exclusive” heads of authority, it has been said that
“there can be a domain in which provincial and dominion legis-
lation may overlap” and reference has been made to “overlapping
fields”.?® Next, there is the ‘“‘double aspect” rule, that “subjects
which in one aspect and for one purpose fall within Section 92
may in another aspect and for another purpose fall within Section

for an authorized purpose, that 1s, that he acted in bad faith or, which is the
same thing, no reasonable person .could deem 1t to be so necessary or
advisable. It is said that there is no objective limitation on what the regula-
tions may deal with. The sole test 1s the state of mind of the Governor in
Council: Was it deemed necessary or advisable by the Governor in Council
for an authorized purpose? These decisions are difficult to reconcile with
those under the British North America Act, because apparently Parha-
ment is subject to an objective hmitation on 1ts authority, but in accord-
ance with these decisions Parliament can, superficially at least, confer
subordinate authority that 1s not subject to such a limitation. Even 1n times
of emergency, under the British North America Act the objective require-
ment does not seem to be totally elinunated, as Lord Haldane 1n the judg-
ment referred to earlier in this footnote clearly considered that the courts
could hold legislation to be invalid even though apparently Parliament had
a proper state of mind when enacting it. The farthest he goes 1s to say that
the courts would be “loathe” to do so. One answer to this difficulty might
be that certain “matters”, for example, Parliament’s authority in time of
emergency, are of a kind different from the great bulk of the other “mat-~
ters’’, in that the only limitation on the authority conferred by them is that
Parliament have a required purpose or state of mind. They would therefore
differ in kind from those matters that have an objective limitation as well.
Another answer 1s that for certain matters the fields of relations that Parlia-
ment may affect by legislation are so wide and depend for their boundaries
so much on judgment that the courts will accept Parliament’s judgment,
as shown by 1ts purpose, as virtually conclusive evidence that the legisla-~
tion deals with the prescribed fields They will not overrule Parliament’s
judgment unless no reasonable person could reach such a conclusion. This
is the lumtation to which the subordinate legislative authority referred to
is subject Since Lord Haldane and other authorities do not abandon the
power of the courts to hold legislation ultra vires apparently on an object-
ive test and do not state that the purpose of Parliament 1s conclusive, and
since the tests of “effect” and “purpose” are stated in the authorities to be
of quite general application, the latter answer is adopted in this article.

% Grand 'Trunk Railway v. Canada (Contracting-Out), [1907] A.C. 65,
1 Cam. 636; Fish Canneries case, [1930] A.C 111. The propositions in the
latter case, although they require careful examination, have been frequent-
ly repeated .
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91 "™ Again, certain provisions in laws are said to be merely
“ancillary” or “mncidental to” laws in relation to a particular
matter and, on the other hand, certain laws are in relation to ““an
essential part™ of the “matter” ™ It has also been said that laws
may “‘affect” a maftter but not necessarily be “in relation to” that
matter.

All these statements can be reconciled if the dual nature of
“matters™ and the dual tests whether legislation 1s “in relation to”
matters are borne in mind. As already indicated, the objective
content of a matter —the field of human relations comprised within
it—may well include relations that {all within fields described in
several matters. The nature of the “matter” is further refined, how-
ever, when consideration is given to the purposes that Parhament
must have in mind when legislating.

[t is true to say that the objective side of “matters” may over-
lap, but once the element of purpose is taken into account they do
not do s0. Where two matters overlap objectively, that is, the same
relation falls i both matters, legislattion may be enacted by Parlia-
ment to control or regulate that relation for one purpose and legis-
lation may be enacted by the legislature of the province to contral
or regulate the relation for another. In such a case the legislation
overlaps. The “matters” do not, however, overlap. They overlap
only in the objective sense, but are truly exclusive when the mental
element of “purpose” is taken into zccount. Full effect is therefore
grven by the foregoing analysis of the dual churacteristics of “mat-
ters” to both the foregoing rule and to the language of the British
North America Act stating that the matters in section 91 are “ex-
clusive’ and also to the closing words of section 91.%

1t seems hardly necessary to point out that the term “‘aspect™
in the “double aspect” rule clearly refers to the purpose of Parlia-

“ Hodge v. The Queen (1883), 9 App. Cas. 117, at p. 130; I Cam. 333, at
p 344, This proposition has also been frequently repeated. For an excellent
flustration, see Royal Bonk v. Larue, [1928] A.C. 187, II Cam. 455,

31 Atrorney-General for Ontaito v. Attorney-General for Canada (Volun-
tary Assigaments), [1894] A.C. 189, at p. 200, 1 Cam. 447, at p. 456,
Grand Trunk Railway v. Canada (Contracting-out), [1907] A.C. 65, at p. 68,
I Cam. 636, at p 639; Fish Canneres case, [1930] A.C, 111, at p. 118§,
Plaxton at p. 8

% Gold Seal Linmted v 4ttorney-General for Alberta (1921), 62 8.C.R
424, per Dutf J. at p 460,

% Tt 1s this situation —that laws made by Parbament and the legislature
of a province may objectively collide —that leads to the rule that the legis-
Jation of Parliament must prevail. The rule 1s not expressed 1n the British
North America Act, but 1s mnherent in a federal system. Clearly one or
other of the laws must prevail, and in a federal system such as Canada’s 1t

obviously must be the federal law. For an exhaustive list of authorities
that estabhish this rule, see Jackett, op. cit., footnote 2, p. 181, n. 91.
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ment. In fact the word “purpose” is used in the statement of the
rule. In the example just mentioned, where the same relations fall
objectively in two fields or matters, the relations may be dealt
with by a law enacted under each matter for the purposes of that
matter. For one purpose they fall in one and for another purpose
in the other.

Further, 1t is apparent that what 1s meant by “anciflary” arises
from the same situation. Where the same relations fall objectively
into two fields and are not exclusively part of only one field, the
relations may be dealt with by laws enacted for different purposes
under different matters. The provisions of those laws in this rela-
tion are “‘ancillary” or ‘“‘incidental to” laws on those matters in
the sense that they are not dealing with relations that are essentially
part of one field only. On the other hand, certain relations may fall
solely within one matter viewed as an objective field of human rela-
tions. In such a case these relations cannot be dealt with by laws
enacted under any other matter. In fact any law dealing with them
can have only one purpose, since they are inherently so essential a
part of that matter that the purpose of any legislation dealing with
them can only be related to that “matter” .

Finally, where a law deals with relations that objectively fall
in two or more matters for a purpose related to one of those matters
so that it is “in relation to> that matter, the law “affects” the other
“matter” or ‘“‘matters” into which the relation falls objectively,
but is “in relation to” only that to which the purpose relates.*

The foregoing analysis also furnishes some basis for indicating
what is meant by a “law” within the meaning of section 91 and 92.
The courts have never confined the consideration of the validity
of a law to a consideration of the provisions of an individual
statute. They will look at the provisions of several statutes and
consider them together, or will look at part only of one statute. A
clear understanding of what is a “law” is needed to know how
much of an act or how many acts are to be considered. What then
is a “law”? It is suggested that, if the foregoing analysis is correct,
a law includes all the legislative provisions made by Parliament in

0 Artorney-General for Canada v. Attorney-General for Quebec and
others (Bank Deposits), [1947] A.C. 33, at p. 44. See, for additional ex-
amples: Postal Reference, [1948] S.C.R. 248; Johannesson v. West St. Paul,
{19521 1 S.C.R. 292,

1 Reference could also be made to the use of the term ‘““colourable”
to describe legislation A statute is colourable when it is drafted to deal
objectively with relations 1 an authorized field but with a purpose of
accomplishing aims or objects 1n an unauthorized field. A sinular explana-
tion may be given of the rule that Parliament cannot do indirectly what it
cannot do directly



838 THE CANADIAN BAR REVIEW [VOL. XXXII

pursuance of one aim or objective or pursuant to one motive for
action existing in the mind of Parliament. In the insurance cases
after the first Insurance Act had been found invalid because it
purported to regulate a trade carried on wholely within a province,
Parliament removed the section imposing a penalty from the statute
and simply purported, by amending the Criminal Code, to make
it a criminal offence to carry on business without a licence. The court
held that all these legislative provisions must be looked at together
as comprising one “law’’. They all form part of one “scheme” to
accomphish one aim or objective. The connection is the state of
Parliament’s mind. All enactments so connected are one “law™
for the purpose of testing validity.*

If this view is accepted, the test of “‘severability” becomes
quite clear. “Severability” of a statute arises where a part of a
statute is invalid but other parts would be valid standing alone.
Is the whole statute to be held bad or may it be “severed” so that
the good part remains? The test Jaid down is, When the invalid
parts are deleted from the law, can it be presumed that Parliament
would have enacted the remainder by itself?* In other words, did
Parliament have a separate aim or objective for each part—the
bad and the good. Really the question is, Are there two laws? If
the remnant of the statute may be viewed as enacting one law in
the pursuit of one aim or objective of Parliament and the invalid
part may be viewed as enacting another law, then the remnant will
be held to stand although the invalid part falls. Again, it is a
question to be determined in accordance with Parliament’s purpose
or intention.

The function of evidence in determining whether a law is “‘in
relation” to a ““matter” can also be readily explained in accordance
with the foregoing analysis. In the judgment of Lord Maugham,
quoted already, it is stated that evidence is admissible on the effect
of the statute and the purpose of Parliament. We can now see the
issues on which evidence is both relevant and admissible and the
nature of the evidence that may be tendered. There are two ques-
tions of fact: What is the practical effect of the law and what was
the purpose of Parliament in enacting it? As to effect, common
knowledge may be taken into account and evidence on the practical

9

2 See Duff J. in Aftorney-General for Ontario v. Reciprocal Insurers,
[1924] A.C. 328, at p. 332, 11 Cam. 334, atp 337.

% drtor ney-General for Mamtoha v. Atioiuey-General for Canadu
(Futures Grain Tax), [1925] A.C. 561, at p. 568, II Cam. 381, at p. 386,
Attorney-General for Alberta v. Attorney-General for Canada (Alberta Bill
of Rights), [1947] A.C 503, at pp. 518-9.
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operation of the statute and its practical effect in every-day affairs
is admissible. This evidence would be directed to showing what
the legislation in its practical effect “deals with” —the relations of
the persons the legislation deals with in a practical way. As to
purpose, the sole matter in issue is the mental state of Parliament
at the time it passed the law. On this point evidence is much more
restricted. In general the purpose of Parliament must be derived
from what it did. Common knowledge is however permissible as
showing the state of mind of Parliament.*

The kind of evidence that is not admissible is indicated by the
Privy Council m Union Colliery v. Bryden:*

. . . the controversy has been limited to the single question — whether
the enactments of s. 4, in regard to which the appellant company has
stated the plea of ulira vires, were within the competency of the British
Columbian Legislature.

In considering the issue to which the case has thus been narrowed,
the evidence led by the parties appears to their Lordships to be of
no relevancy. It is chiefly directed to the character, whether reasonable
or unreasonable, of the legislation which has been impugned by the
appellant company. But the question raised directly concerns the legis-
lative authority of the legislature of British Columbia, which depends
upon the construction of ss. 91 and 92 of the British North America
Act, 1867. These clauses distribute all subjects of legislation between
the Parliament of the Dominion and the several legislatures of the
provinces. In assigning legislative power to the one or the other of these
parliaments, it i1s not made a statutory condition that the exercise of
such power shall be, in the opinion of a court of law, discreet. In so
far as they possess legislative jurisdiction, the discretion commuitted to
the parliaments, whether of the Dominion or of the provinces, is unfet-
tered It is the proper function of a court of law to determine what are
the limits of the jurisdiction committed to them; but, when that point
has been settled, courts of law have no right whatever to inquire
whether their yurisdiction has been exercised wisely or not.

Finally, the analysis of the nature of matters I have put for-
ward may be supported as being consonant with the oft-repeated
admonition of the Privy Council and the Supreme Court of Canada
set out in the passage just quoted. The courts have held consistently
that they are not concerned with the wisdom or policy of legislation

4 This question 1s not unlike the one that arises over the use of legis-
Jative history, in the sense of what was said or what happened 1n Parlia-
ment, to interpret a statute. Evidence on these matters 1s mnadmissible.
For an analysis of the reasons for this rule, which to anyone familiar with
the legislative process in a parliamentary system should be definitive, see
J. A Corry, The Use of Legislative History in the Interpretation of Statutes
(1954), 32 Can. Bar Rev 624. Legislative history, in the sense of previous
legislation that has been passed on the same subject, 1s of course admissible:
Alberta Bank Taxation case, [1939] A.C. 117, Plaxton 394;

%5 11899] A C. 580, at pp 584-5; I Cam 564, at pp. 567-8
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when the question for consideration is one of ultra vires. The only
question is: Did Parliament have power to enact the legislation?
This statement conflicts with the assertion frequently made that
questions of vahdity in constitutional law are really merely polit-
ical questions and that the decision turns upon the political views
of the tribunal required to decide them. In the view of the writer
this assertion is incorrect and cannot be reconciled with the numer-
ous statements of the Privy Council and the Supreme Court of
Canada illustrated by the quotation just given. If the analysis I
have suggested of the nature of “matters’ is accepted, it appears
that the political views of the judges called upou to decide a quest-
1on of ultra vires, or their views on the wisdom or stupidity of any
piece of Iegislation that comes before them, are quite irrelevant. As
regards the objective aspect of a “matter”, the question 1s simply
one of fact. Do the relations between individuals dealt with by the
legislation fall within the field described by the “matter”? Again.
the motive of Parliament is also to be ascertained as a fact. Did the
motive that impelled Parliament to enact legislation arise from or
is it connected with the thing, activity or councept described in the
matter? On these two tests, the social scheme or views in accord-
ance with which Parliament has enacted the legislation are not
relevant.

It must be admitted that the terminology used in the foregoing
analysis of the nature of “matters” and the mweaning of “in relation
to™ 18 not to be found in many judgments of the Judicial Commitree
of the Privy Council or of the Supreme Court of Canada. It is sub-
mitted, however, that the substance of the analysis corresponds
with the views expressed in the judgments.

By way of couclusion it is proposed to refer to two recent judg-
ments of the Privy Council as complete 1llustrations of the con-
sistency of the foregoing analysis with the reasoning followed. In the
Quebec Bank Depasits case® the issue was the validity of provincial
legislation declaring that deposits in credit institutions that had not
been for thirty years or more the subject of any operation or claim
were to be deemed to be vacant property belonging to the Crown in
right of the province. It was argued, on the one hand, that the law
was “‘in relation to”" the matter “Property and Civil Rights in the
Province™ as a law for the transmission of property and. on the
other hand, that the law was ““in relation to” the federal matter of
“Banking”. Lerd Porter states:

% drtorney-General for Canada v. Atrorney-General for Quebec aina
others, [1947] A C. 33.
7 At pp. 43-4.
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Nevertheless, an answer 18 still required to the question, what is
the pith and substance of this Act, the validity of which 1s challenged.
No doubt in many cases it can be said that the enactment which is
under consideration may be regarded from more than one angle and
as operating in more than one field. If, however, the matter dealt with
comes within any of the classes of subjects enumerated 1 s. 91 it is
under the terms of that section not to be deemed to come within the
classes of subjects assigned exclusively to the legisiatures of the Prov-
inces, even though the classes of subjects looked at singly overlap in
many respects. The whole scheme for distribution of powers must be
looked at, . . .

Is then, the repayment of deposits to depositors or their successors
i title under the law as existing a part of the business of banking or
necessarily incidental thereto, or is it concerned primarily with property
and civil rights or incidental to those subjects? Their Lordships cannot
but think that the receipt of deposits and the repayment of the sums
deposited to the depositors or their successors as defined above is an
essential part of the business of banking. The relation between banker
and customer who pays money into the bank 1s stated in words which
have ever since been accepted in Foley v. Hill (1848), 2 H.L. Cas. 28,
as ‘the ordinary relation of debtor and creditor, with a super-added
obligation arising out of the custom of bankers to honour the cus-
tomer’s drafts’. No question of possession of or property in the deposit
arises. The obligation is mutuum not commodatum. Once the deposit
is made there remains only a debt due from the banker to the customer
It is urged, however, on behalf of the respondents that the legislation
is not aimed at banks. It is, they say, of general application and affects
not banks only but credit institutions of all kinds. The Chief Justice of
Quebec has pointed out in answer, and St. Germain J. appears to
agree with him, that it is directed only at the banks because in every
other case these deposits had already become the property of the de-
positors by prescription. In so stating he no doubt had in mind s. 92
of the Bank Act of the Dominion (24 & 25 Geo. 5, ¢. 24) and the fact
that apart from those made by banks most loans are repayable at a
fixed or indefinite time and not, as in the case of advances by banks,
repayable on demand, so that, even if in some cases it may apply to
other institutions, in the vast majority of cases, and primarily, the
legislation now in question affects banks and them alone

If that be the main object and effect of the Provincial Act it does,
in their Lordship’s view, invade the field of banking. It comes in pith
and substance within that class, and the fact that it may incidentally
affect certain other institutions cannot take away its primary object
and effect.

In the Saskatchewan Farm Security Act Reference,” as already
indicated, the issue was the validity of legislation reducing the
principal amount of a mortgage in a crop failure year by an amount
equal to the interest. Viscount Simon states: %

8 Attorney-General for Saskatchewan v. Attorney-General for Canada,
[1949] A.C. 110.
9 At pp. 123-4.
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A more difficult question s ramsed by the alternative contention
that the legislation is in relaiion to civil rights in the Province. Con-
tractual rights are, generally speaking, cac kind of civil rights, and,
were it not that the Dominion has an exclusive power to legislate in
relation to ‘mnterest’, the argument that the provincial legislature has
the power, and the exclusive power, to vary provisions for the payment
of interest contained in comtracts in the province could not be over-
thrown. But proper allowance must be made for the allocation of the
subject matter of ‘interest’ to the Domunion legislature under head 19
of 5. 91 of the British North America Act. .. It is therefore clear that
a provincial statute which varies the stipulation 1n a contract as to the
rate of intersst to be exacted would not be cousonant with the existence
and exercise of the exclusive Dominion power to legislate in respect of
terest. The Dominion power would likewsse be mvaded if the provin-
cral enactment was divected to postponiag the contractual date for the
payment of mterest without altering the rate, for this would equally
ve legisiating 1n respect of interest

There thus remain two questions to be constdered. first, does the
provincial statute now under consideration opearate to the above effect?
And secondly. even if it does, can the cunsequent 1nvalidity be avorded
because this result should be regarded as merely incidental to the
achievement of the real and valid statutory purpose, so that, although
the topic of interest is trenched upon, the subject of interest is not the
pith and substance of the Act? The first of these questions must be
answered 1 the light of an estabhished rule of construction in such
cases, namely, that regard must be had to the substance and not to
the mere form of the enactment, so that ‘you cannot do that indirectly
which you are prohibited from doing directly”. If, under colour of an
arrangement which purports to deal only with the principal of a debt,
it 13 really the contractual obligation to pay interest on the principal
which is modified, the enactment should be regarded as dealing with
interest.

These extracts, which are the governing parts of the judgments
on the points dealt with, are, it is submitted, entirely in accord with
the analysis suggested in this article. I believe the same thing could
be said of all other judgments on sections 91 and 92. It has been
possible to refer to authorities in this article for illustrative pur-
poses only since, as pointed out at the outset, the questions dis-
cussed arise mn every case on the competiag powers of section 91
and section 92 It is believed, however. that no decision conflicts
with the views expressed

it my analysis 15 correct, 1t would appear to be inadvisable to
attempt precise definitions of the scope of particular “matters™ in
the abstract. It 1s sufficient, after a law 1s passed, to look at it
objectively to determine from its effect what relations or interests
1t regulates. Then we wmust ascertain the purpose of Parliament.
Having ascertained these, the things, activities or concepts men-
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tioned in section 91 or section 92 that they arise from or are con-
nected with can be determined without further abstract definitions
being necessary. It may be, however, that a clearer understanding of
the tests to be applied will assist in arriving at a clearer under-
standing of the nature of the laws that may be made under the
three most difficult parts of sections 91 and 92, “The Regulation
of Trade and Commerce”, “Property and Civil Rights in the Prov-
ince” and the authority of Parliament under the opening words of
section 91 to make laws “for the Peace, Order, and good Govern-
ment of Canada, 1n relation to all Matters not coming within the
Classes of Subjects by this Act assigned exclusively to the Legisla-
tures. .. ”.

End Products

Canada 1s a country which has always had an adventurous and enter-
prising frontier and may always have one, but behind the minority of the
venturesome there has grown up a larger and larger majority of the timid
and canny whose lethargy has denied to Canadians their proper heritage.
That cautious, conservative majority can rouse itself to quite exciting life
if it wants to. Scholarship is the frontier of the mind and Canadians have
shown that they can excel there They will do°so for Canada if Canada
shows that they are appreciated And there are endless tasks at hand for
scholarship No one knows accurately, for instance, the revealed natural
resources of Canada; or how to make use of the mountains of waste, rich
in iron, which accumulate hourly at Canada’s metal mines; or what would
be the most efficient national structure for Canadian industry and finance,
or how effective Dominion-Provincial relations might be achieved; or
what political parties in Canada represent; or what has happened to the
churches and religion, literature and the arts; or whether or not a Canadian
Province could make a quasi-treaty with an American State; or so on
ad infinitum.

The whole adventure on the frontier of the mind is up to the whole of
Canada and there could be no more rewarding mission for Canadians in
the future. It must have its missionaries, sent out for the most part from
the universities, but speaking through all manner of men who receive the
faith. Its creed might perhaps be taken from the teachings of that most
North American of philosophers, William James: “The world 1s only be-
ginning to see that the wealth of a nation consists more than in anything
else in the number of superior men that it harbors. In the practical realm
it has always recognized this and known that no price is too high to pay
for a great statesman or great captain of industry. But it 1s equally so in
the religious and moral sphere, in the poetic and artistic sphere and in the
philosophic and scientific sphere. Geniuses are ferments; and when they
come together, as they have done in certain lands at certamn times, the
whole population seems to share 1n the higher energy which they awaken.’
(Scholarship for Capnada* The Function of Graduate Studies (1945). By
John Bartlet Brebner)
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