Correspondence

Judicial Policy-Making in Labour Relations

To THE EDITOR:

Mr. Gordon’s comment at page 85 of your January issue, in which
he questions the judgment of the Supreme Court of Canada in
Smith & Rhuland Ltd. v. The Queen ex rel. B. Andrews, leads me
to offer some additional observations. Granted that the labour re-
lations boards are administrative tribunals, that the rules of stat-
utory construction yield nothing but a series of conflicting and
often contradictory precepts on the interpretation of the words
“may certify . . .”’, and that the courts have a remarkable latitude
in the extent to which they may interfere with the discretion of
administrative tribunals, the question remains: Is it advisable that
an administrative tribunal should exercise its discretion, in as vital
and sensitive an area as the decertification of Communist-controlled
trade unions, in order to solve a national policy problem? Professor
Cohen, in his comment on the judgment of the Supreme Court of
Nova Scotia 1n the same case (1952), 30 Can. Bar Rev. 408, ex-
presses some doubts on this matter. The present writer would more
definitely assert that such is not the function of a labour relations
board, or any other tribunal.

The reason is not that courts have no policy functions. The
fiction of a purely mechanical judicial interpretation of statute or
precedent has long been discarded by all serious contemporary
students of jurisprudence. The irony of the situation is that courts
by and large tend to apply this mechanistic mterpretation to the
judge-made “lawyer’s law”, that is, to a field where the legislator
intervenes rarely, accidentally and insufficiently, and where the de-
velopment of the law mm accordance with changing social needs
remains, as in the past, a paramount function of the law court.
On the other hand, the courts are inclined to interfere, albeit some-
what arbitrarily and uncertainly, through their prerogative juris-
diction with matters which are eminently in the sphere of “political
law”, that 1s, in the sphere which is not and cannot be ignored by
the legislator. The question of certification of a labour union which
is a genuine bargaining agency and quite clearly engaged in the
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processes of collective bargaining outlined by the Trade Union Act,
but is subject to Communist influence, is quite obviously a policy
problem of direct and central importance. It can be presumed to
be of sufficient ymportance to be dealt with by the legislator.

The Canadian Parliament has quite clearly and deliberately re-
fused until now to pass legislation which would discriminate against
trade unions on the ground of Communist influence. At the time
of writing, the province of Quebec has passed legislation which
will discriminate against trade unions whose executives are influ-
enced by Communists, and the constitutionality of this measure
will possibly be tested in due course. In other countries which have
recently coped with this problem, interference, if any, has been by
legislative measures. A detailed account of the Australian exper-
iment has been given by Professor F. R. Beazley in this review
(1951), 29 Can. Bar Rev. 490. There is also recent South African
legislation on the subject. The position is far more complex in the
United States where the Smith Act has been used—and this use
has been confirmed by the interpretation of the United States Su-
preme Court in Dennis v. U.S. (1951), 341 U.S. 494—not indeed
to outlaw the Communist Party but to convict and thereby render
ineffective active members of the party for offences against the act
because of their membership as such. In this context, it is partic-
ularly interesting to note the recent discussion of the whole prob-
lem by an American lawyer in the Notre Dame Lawyer —a journal
which will not easily be accused of Communist sympathies (A. L.
Scanlon, The Communist Dominated Union Problem, Vol. 28, p.
458).

The learned author, after a careful survey of the different at-
tempts, legislative, administrative and judicial, which have been
made or could be made to prevent Communist-dominated unions
from exercising the rights accorded to unions in general, concludes
that all these measures are precarious, and most of them likely to
have an effect opposite from that mtended. Mr. Scanlon, in refer-
ring to the Canadian decision of Branch Lines Ltd. v. Canadian
Seamen’s Union, [19511 O.R. 178, 2 D.L.R. 358, a decision also
referred to in the judgment of Rand J. in the case under discus-
sion, points out that American law would not permit the “de-
certification by definition” technique employed by the Canada La-
bour Relations Board. Mr. Scanlon’s concluding observations, how-
ever, definitely apply to the attempt to cope with the problem of
Communist control by decertification:

The question of whether a certain umon 1s under the control of in-
dividuals who themselves are Communists presents fact questions of the
broadest possible scope, not related to any employer-employee relation-
ship, at any particular time, nor at any particular place, but spilling
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over into the broad avenues of political philosophy. To proceed there
would be a very difficult and possibly dangerous adventure

The writer concludes, possibly where he began, recognizing the threat
which the Communist-dominated union will-continue to pose as long
as it maintains collective bargaining strength in strategic areas of Amer-
ican industry; but, nevertheless, aware of the difficulties which any
attempt to deal with the problem presents If legislation 1s absolutely
necessary, 1t would appear better to have legislation atmed directly at
the suspected individual union leaders; and not to place the great ma-
jority of loyal members on a contingent liability basis, whereby they
may be penalized for the actions of their leaders over whom, for all
practical purposes, they may have no control. Such an approach, while
still open to some of the criticism discussed herein with respect to other
suggested remedies, would seem to better preserve the dual objective
of maintaining security within the bounds of liberty.

The doctrine of separation of powers has never been absolute.
In the complex conditions of contemporary society we have be-
come fully aware of the many fields in which the legislative, ad-
ministrative and judicial functions overlap. Nor is a distinction
between “lawyer’s law” and ““political law” one which can be used
without considerable reservations. It does, however, remain true
that there is a broad area of law which the legislator traditionally
leaves to the courts to develop. The vast majority of contract, tort
and property relations are in that field. On the other hand, prob-
lems which are deeply influenced by the changing pressures and
conditions of contemporary policy must normally be handled by a
legislator. As the recent example of Quebec shows, there is no
reason whatever to assume that the Dominion and provincial legis-
lators are not in a position to act on the problem of Communist
controlled unions if they were so minded and a majority supported
the measures. This being so, the majority decision of the Supreme
Court must be welcomed, as an attempt to keep judicial policy-
making within proper bounds.
W. FRIEDMANN®

Litigation under the Excise Tax Act

To THE EDITOR:

1 bave read with interest the excellent article entitled “Problems
of Litigation under the Excise Tax Act” written by Mr. Wolfe D.
Goodman in the February issue of the Canadian Bar Review.
Under the heading of “Civil Proceedings” Mr. Goodman
deals at pages 185-187 with the onus of proof in an action by the
Crown for recovery of excise tax and points to the divergence of

* Professor of Law, University of Toronto.
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opinion between the views expressed by Kelly D. I. in his reasons
for judgment in the King v. Allison, [1950] Ex. C.R. 260, and the
alternative views of Cameron J. in the case of King v. Pacific
Bedding Company Limited, [1950] Ex. C.R. 456, as compared with
the opimions in other cases such as Sarnia Brewing Company v.
The King, [1929] S.C.R. 46. The fact that the decision in the Sarnia
case was a decision of the Supreme Court of Canada might give
the impression that it is of higher authority than the decision in
the Pacific Bedding case. The fact is, however, that the decision of
Cameron J. was also upheld by the Supreme Court of Canada on
appeal. Unfortunately the decision of the Supreme Court is not
reported, although a reference to the dismissal of the appeal wili
be found m [1951] S.C.R. at page viii. It would accordingly seem
that, in so far as recent authority 1s concerned, the view of Cameron
J. in the Pacific Bedding case is the latest and most authoritative
on this vexed question.

GEORGE L. MURRAY*
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