THE INTEP,PRETATI®N ®E WR,ITTE1V INSTRUKENTS.
1.

THE EXPRESSED INTENT OF THE PARTIES GOVERNS.

(1) All written instruments are subject to the same principles
and rules of construction . A written instrument, whether or not
made under seal,l is construed, both at law and in equity,= according to such lawful 3- intent of the parties4 as is discoverable from the
language of the instrument,5 read as a wholes and from such relevant
extrinsic evidence of the circumstances surrounding its making and
execution' as is legally admissible in evidence to aid construction or
better to qualify the court or jury to apply the' instrument to the
facts, and in particular to determine what passes by it and who are
affected by or take under it."
(2) The proper and sole concern of a court, when construing a
written instrument, is to define what is the expressed intent of the
parties to it, lawfully conceived : that is to say, the meaning of the
words that the parties have written, in lawful endeavour, as these
words relate to the circumstances which surrounded and generated
the making of the instrument . It is what the parties are so found
to have said, rather than what they have possibly tried, but failed,
'Seddon v. Senate (1810), 13 East 63 .
'Hotbam v. East India Co. (1779'), 1 Doug . K.B. 212; Eaton v. Lyon
(1798), 3 Ves. 690; Scott v. Liverpool Corporation (1858), 3 DeG. & J. 334;
Terry and White's Contract, Re (1886), 32 C.D, 14 (C.A.) ; Bostock's Settlement, Re, Norrish v. Bostock (192.1), 2 Ch. 4,69 (C .A .) .
' Goodtitle d. Edwards v. Bailey (1777), 2 Cowp . 597; Hilbers v. Parkinson (1883), 25 C.D. 200; Parkhurst v. Smith (1742), Willes 327.
' Throckmerton v. Tracy (1555), 1 Plow. 145; Browning v. Wright (1799),
2 - Bos. & P. 13 ; Shore v. Wilson (1842), 9 Cl . & Fin. 354; Monypenny v.
Monypenny (1861), 9 H.L:C. 114 ; River Wear Commissioners v. Adamson
(1877), 2 A:C . 743 (H .L .) ; Crumpe v. Crumpe (1900), A.C. 127 (H .L .) ; Barthol v. Sotten (1895), 24 S .C.R . 367 (Can .) ; Webster v. Snider (1911), 45
S.C .R . 102 (Can .) ; Robertson and Defoe, Re (1911), 25 Ont. L.R. 286; Doe d.
Donohue v. McGarrigle (1873), 1 Pug. (N .B.) 2.54 ; Ward and Victoria Waterworks, Re (1874), 1. S.C.R ., Pt . 1, 114.
'Poole v. Bentley (1810), 12 East 168 ; Grey v. Pearson (1857), 6 H.L.C.
61 ; Samuel (M.) and Co ., London and Societe Commerciale Etc. (1895), 12
T.L.R. 41 ; Shore v. Wilson, supra; Monypenny v. Monypenny, supra; Bartbol v. Sotten, supra,
'Barton v. Fitzgerald (1812), 15 East 534; Ford v. Beech (1848), 11 Q.B.
852 ; New Sharlston Colliery Co . Ltd. v. Westmoreland (1904), 2 Ch. 443 n ;
Throckmerton v. Tracy, supra; Browning v. Wright, supra.
'Smith v. Doe d. Jersey (1821), 2 Brod . & Bing. 473; R. v. Combe (In,habitants) (1828), 8 B & C. 82 ; Baird v. Fortune (1861), 4 MacQ . (H.L.) 127;
Ma,gee v. Lavell (1874), L.R. 9 C.P . 107 ; Inglis v. Buttery (1878), 3 A.C. 552 ;
(H .L .) ; Shore v. Wilson, supra; River Wear Commissioners v. Adamson,
supra; Deserres v. Brault (1906), 37 S .C .R. (Can .) 613.
'Shore v. Wilson, supra, per Parke, B .; Brown v. Flétcher (1876), 35 L.T.
165, per Bramwell, B.
13-c.a.tz.-VOL.
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to say that constitutes their intent in the eyes of the law . The
interpreting body is not at liberty to surmise as in the parties an
intent which seems more reasonable than that which their words, as
so interpr=eted, express . Their intent, as declared after consideration
of all relevant and provable circumstances, will be one that is consonant with their words . Consistently, no incongruous effect of rigid
pronouncement of what a written instrument clearly expresses is ever

regarded as relevant to the proper- construction of the instrument . 9
No such curative powers as apply in proceedings for reformation of
documents may be called into play where" mere construction is concerned .

According to the inexorable logic of the law :

Where a description of premises assigned is clear and unambiguous effect
must be given to it by the court even though convinced from other parts of
the deed that it was not what the parties meant to say'
With equal consistency it is not allowable to adduce any evidence,
however strong, to prove an unexpressed intention varying from that

which the words used import . Coleridge, J ., in Shore v . Wilson,"
advising the House of Lords, admitted that
although we profess to be exploring the intention of the writer we may be
led in many cases to decide contrary to what can scarcely be doubted to
have been the intention, rejecting evidence which may be most satisfactory
in the particular instance to prove it.
He explained, however, that interpreters have to deal with the written expression of the writer's intention, and courts of law have to
carry into effect what he has written, not what it may be surmised,
on however probable grounds, that he intended only to have 7vritten .
The question is not what the parties to a deed may have intended to do
by entering into that deed, but what is the meaning of the words used in the
deed-a most important distinction in all cases of construction, the disregard
of which often leads to erroneous conclusions.'
But the court is not confined to the bare words when construing the
meaning of them .
It is entitled to consider all pertinent facts, even,
where necessary, facts extrinsic to the instrument . It is recognized
that words, except as applicable to things, may have no meaningthat the true meaning of the language of a written instrument must

always depend upon the nature of the transaction with respect to
which the language was used ."'
'Abbott v. Middleton, Ricketts v. Carpenter (1858) . 7 H .L .C. 68.
"Per Lord Blackburn, in Lee v . Alexander (1883), 8 A.C . 853 at 369
(H .L'Z.) .
(1842), 9 Cl . S Fin . 354 .
"Per Lord Wensleydale, in A-4onypenny v. Alonypennv (1861), 9 H .L .C .
114 .
Thorman v. Dowgate S.S. Co . Ltd . (1910), 1 K.B . 410. -
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THE LANGUAGE OF THE INSTRUMENT .

(1) The golden rule14 for the construction of written instruments, was expressed in Grey v. Pearson.15 It is usually quoted in
the words of Lord Wensleydale, who repeated it in practically the
same terms in Thellasson v. Rendlesham,is as follows :
in construing wills, and indeed statutes and all written instruments, the
grammatical and ordinary sense of the words is to be adhered to unless that
would lead to some absurdity, or some repugnance or inconsistency with the
rest of the instrument, in which case the grammatical and ordinary sense of
the words may be modified so as to avoid that absurdity and inconsistency,
but no farther '

Although the rule did not originate in the House of Lords its restate=
ment there did much to remedy a certain tendency toward technical
construction which had resulted from excessive judicial reverence
for "the maxims." These have their place yet, but they are now
recognized as mere rules of construction, useful now and then,
applicable as reasons for implications, but not as, rules of law . It
can be said of them, perhaps ., as was said of the conventions of a
presently popular game of cards, that they are- designed to assist
one's brains-not to take their place. "These rules, like all other
rules of construction, must yield to the express terms of the contract
entered into between the parties ; and if the contract contains terms
which are inconsistent with the application of the general rules of
construction the contract, and not the rules, must prevail ." (Per
Viscount Cave, L.C., in United States Shipping Board v. Strick 8M
Co. (1926), A.C. 545 at 551 (H .L.) ) .
(2) The rule of Grey v. Pearson (supra) states that the grammatical sense of the words should be adhered to. It is adhered to,
whenever possible and reasonable . _ But the same rule requires that
all things be subjected to the paramountcy of a disclosed intent ;
wherefore :

The rules of grammar must give way to the rules of good sense, and
where a reasonable interpretation of the whole instrument requires that
grammar should be departed from it must be, and constantly is, departed
.
from ."

'Per Bramwell B., in Fowell v. Tranter (1864), 3 H. & C. 458.
(1857), 6 H.L.C. 61.
,
lB (1859), 7 H.L.C. 429.
17 Fowell v. Tranter (1864), 3 H. & C. 458; Alma Spinning Co., Re, Bottomley's Case (1880), 16 C.D . 681 ; Rhodes v. Rhodes (1882), 7 A .C. 192
(P.C.) ; Samuel (M.) & Co., London and Societe Commercial Etc . (1895), 12
T.L .R. 41 ; Beard v. Moira Colliery Co. Ltd . (1915), 1 Ch. 257 (C.A.) ; Wdtling v. Lewis (1911), 1 Ch. 414 ; Forbes v. Git (1922), 1 A.C. 256 (P.C .) ;
Jenkins, Re, Jenkins v. Davis (1931), 100 L.J . Ch. 265 at 270 (C.A.).
"Per Knight Bruce, L.J. in Norman's Trust, Re (1853), 3 DeG . ibl . & G.
965 . And see Tetley v. Wanless (1866), L.R. 2 Exch. 21 .
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(3) "The golden rule" already cited19 requires that the words of
a written instrument be read, ordinarily, in their ordinary sense . If
there is nothing to modify, nothing to qualify, the language of the
instrument it must be construed in the ordinary and natural meaning
of the words and sentences .=°
If the provisions are clearly expressed and there is nothing to enable
the court to put upon them a construction different from . that which the
words import, no doubt the words must prevail, but if the provisions and
expressions be contradictory, and if there be grounds appearing upon the face
of the instrument affording proof of the real intention of the parties, then
that intention will prevail against the obvious and ordinary meaning of the
words . If the parties have themselves furnished a key to the meaning of the
words used it is not material by what expressions they convey their intention.'
Note that the just quoted observations. are on their face inapplicable to cases of ambiguity authorizing the reception of extrinsic
evidence. (As to such cases see past, section 4) .
(4) Particular words are construed with reference to the general
intent of the whole instrument.22 The meaning of a particular word
may be shown by parol evidence to be different in a particular place,
trade or business from its proper and ordinary signification . (Mallan v. May, supra) . Further, there is no rule of general application
that in construing a document the same meaning must be assigned
to an expression throughout; it is only in cases of doubt or ambiguity
that it is necessary or permissible to resort to that device . (Watson
v. Flaggitt (1928), A.C. 127 (P.C.) ) .
(5) Technical words (such as "seised"), scientific terms and
terms of art are presumed to have been used with their technical
meaning, which, after all, is their ordinary meaning.23
(6) Words may be read in any special or secondary sense of
which they are capable, but,
before you can give evidence of the secondary meaning of a word you must
satisfy the court from the instrument itself or from the circumstances of the
case that the word ought to be construed not in its popular or primary
signification, but according to its secondary intention
"Grey v. Pearson (1857), 6 H.L.C. 61 .
St. John, Hampstead Vestry v. Cotton (1886), 12 A .C . I (H .L .) ; Holt
Co . v. Collyer (1881), 16 C.D . 718 ; Esdayde Ltd. v . Roberts (1917), 1 Ch.
109 .
m Per Lord Cottenham in Lloyd v. Lloyd (1837), 2 Myl. & Cr. 192 .
' Mallan v. May (1844), 13 M . & W . 511 ; Ford v . Beech (1848), 11 Q .B .
866 : Dawes, Ex p . (1886), 17 Q.B .D . 275 .
"Thellusson v . Rendleshanz (1859), 7 H.L.C. 429 ; Mallan v. May (1844),
13 Al . & W . 511 : Graham v. Ewart (1856), 1 H. & N. 550 ; Taylor v . St . Helen's
Corporation (1877), 6 C.D . 264: Leach-v. Jay (1878), 9 C.D . 42 (C.A.) ; Holt
& Co . v . Collyer (1881), 16 C.D. 118.
" Per Fry, L.J ., in Holt & Co . v . Collyer (1881), 16 C.D. 118 .
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Thus, the expression "child," which means, ordinarily, legitimate
child, may appear from the context of an instrument, or be proved
by extrinsic evidence, to have been used in the secondary sense as
meaning an illegitimate child . 21' The secondary meaning attachable
to words, of which Fry, L.J . speaks in Holt & Co. v. Collyer (supra)
may appear or be proved to, have been used in connection with
some place, trade or the like, in which the words have acquired the
secondary meaning which is claimed for them as their customary
meaning, quoad hoc . 26 It should be noted that when, in mercantile
or other documents, an ordinary word is construed with a secondary
'or specially proved meaning this is not done on the ground of ambiguity in the instrument undergoing construction . The principle upon
which the court proceeds is that words clearly unambiguous in their
ordinary meaning may be proved to be customarily used with the
specially proved meaning and were so used in the instrument in
question .='
(7) The rule of Grey v. Pearson"' concedes that at times words
may be construed with other than their ordinary meaning, as when
to adhere to that meaning .would result in "absurdity, repugnancy or
inconsistency." Certain authorities add "inconvenience" to the foregoing epithets .23 The Judicial Committee of the Privy Council"
mentions "absurdity or incongruity," which collocation, possibly,
embraces all the other mentioned epithets . Jessel, M.R ., said in
Alma Spinning Co., Re, Bottomley's Case (supra) that the argument
of inconvenience is a very strong argument where the construction of
a document is ambiguous-where it is fairly open to, two constructions.
Then the argument of inconvenience, like the argument of absurdity,
may be used with great force; but where the construction is clear
beyond controversy it is no answer to say that there are some consequences of that construction which will cause inconvenience and
were probably not contemplated by the framers of the document .
The normal operation of the rule in the connection presently under
discussion is as stated by Lord Cranworth in Abbott v. Middletoin,
Ricketts v. Carpenter. 31
'Dover v. Alexander (1843), 2 Hare 275 .
8e
Bruner v. Moore (1904), 1, Ch . 305 ; Willmott v. London Road Car Co .
Ltd . (1910), 2 Ch . 525 (C.A .) ; Hart v. Staiadard Marine Insurance Co . Ltd .
(1889), 22 O.B .D. 499 (C.A .) ; Schiller v. Peterson & Co . (1924), 1 Ch. 394 at
411 (C .A .) ; Phipps (P.) & Co . v . Rogers (1925), 1 K .B . 14 at 23 (C.A .) .
' Mallan v . May (1844), 13 M . & W. 511 .
8~
(1857), 6 H .L .C . 61 .
'Bland v. Crowley (1851), 6 Exch . 522 ; Fowell v. Tranter (1864), 3 H . &
C . 458; Alma Spinning Co., Re, Bottomley's Case .(1880), 16 C.D . 681 .
"Rhodes v. Rhodes (1882), 7 A .C. 192 (P.C .) .
81 (1858), 7 H .L .C . 68 .
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Where by acting on one interpretation of the words used we are driven
to the conclusion that the person using them is acting capriciously, without
any intelligible motive, contrary to the ordinary mode in which men in gen
eral act in similar cases, there, if the language admits of two constructions,
we may reasonably and properly adopt that which avoids those anomalies,
even though the construction adopted is not the most obvious or the most
grammatically accurate . But if the words used are unambiguous they cannot
be departed from merely because they lead to consequences which we consider
capricious, or even harsh and unreasonable .
(8) Finally, without detracting from what has been already said,
the rule of Grey v . Pearson" permits, in case of absurdity or inconsistency, and to avoid it, the modification of the ordinary sense of

the language of the instrument as phrased . This modification can
be achieved at times only by ignoring or adding particular words, or
transposing. Accordingly, and in consonance with the rule, obvious
errors in statement or description may be corrected to correspond
with the context, obvious omissions may be supplied and obviously
repugnant or insensible words or expressions may be rejected .33
3.

SUBSIDIARY RULES OF CONSTRUCTION .

(1) It is necessary to consider now certain subsidiary rules of
construction which consist of, or have been draped about, the maxims .
First in order of importance is the familiar ej -usdem generis rule .
General words are restricted, unless for sufficient reason, ejusdem

generis to the particular purpose or subject-matter with relation to
which they appear to have been used .34 The rule is one of construction, merely, 3 r although it has been said to be one "alike of good
sense and grammar and law . "36 As the rule relates to the effect of

particular words upon general words it should be applied pursuant
and subject to the overriding principle that, so far as possible and
lawful, every word of the instrument, whether particular or general,
must be given that effect which the instrument and the circumstances
develop as the intent of the parties with respect to it .
In construing,
"_ (1857), 6 H .L.C. 61 .
" Furnivall v. Coombes (1843), 5 M . & G . 736 ; Dudgeon v . Pembroke
(1877), 2 A .C. 284 (H .U ; Magee v. Lavell (1874), L .R. 9 C .P . 107 .
'Ashbury Railway Co. v. Riche (1875), L .R. 7 H .L. 653 ; Thames and
Mersey I91surance v . Hamilton (1887), 12 A .C . 484 (H .L .) ; Foscolo Allaugo
Co . v . Stag (1931), 2 K .B . 48 at 57 (-C .A .) ; Kingston and Kingston Light,
Heat and Poncer Co ., In re (1902), 3 Ont. L .R. 637 ; Bainbridge v . Esquimault
and Nanaimo Ry . Co . (1896), 4 B .C .R . 181 ; (1896), A .C . 361 (P.C.) ; London
Guarantee and Accident Co . v. George (1906), 16 Man . L.R . 132 ; BarnardArgue-Roth-Stearns Etc . v . Farquharson (1912), 23 Ont . W .R . 90 ; (1912) 
A .C . 864 (P.C.),
"Tillma-ns & Co . v. S .S. Kiaautsford Ltd. (1908), 2 K .B . 385 at 402 (C .A .)
per Farwell, L .J . : Thorman v . Dowgate S .S. Co . Ltd . (1910), 1 K .B . 410.
"Chorltou v . Lings (1868), L .R . 4 C .P. 374 .
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words the first consideration is-What is their meaning in the largest
sense which, according to the common use of language belongs to
them. If it appears that that sense is larger than that in which
they must be understood in the instrument in question there is
reason for a second consideration-What is the object for which the
words are used? They must not be extended beyond their ordinary
sense in order to comprehend a case within their object, for that
would be to give effect to an intention not expressed ; nor can they
be so, restricted as to exclude a case within both their object and their
ordinary sense without violating the fundamental rule which requires
that effect should be given to such intention of the parties as they
have used fit words to express .3'
(2) It follows from the obligation to give to all words, general
as well as particular, the meaning and scope that the parties intended
them to have that, as said by Farwell, L.J., in Tillmans & Co. v. S.S.
Knutsford Ltd.33 there is "no, room for the application of the ejusdem
generis doctrine" unless one can find a category for the particular
words. He observed further, at 405, that :
Having got a category it remains to ascertain the extent of the limit which
is to be applied . If no limits can be suggested other than those which are
naturally to be inferred from the preceding words, specified, and apparently
specified for that purpose only, and the only alternative is to strike those.
words out, then the general rule still applies .
Pickford, J. in Mudie & Co. v. Strick39 said of the joint operation
of the general rule for the construction of written instruments and
the subsidiary ejusdem generis rule, that when you find specific words
followed by general words you must prima facie refer the general
words to the specific words, unless you find some reason for not doing
so. You have to see whether you can constitute a genus of the
particular words, and, if you can, then, unless there is some indication to the contrary you must construe the general words as having
relation to that genus . If you cannot do this . . . you must -read
all the particular words separately and take the general words separately also. McCardie, J. in Magn&ild (Owners) v. McIntyre
Brothers & Co.4° said that the rule cannot be applied at all unless
there be some broad test for the ascertainment of genus, and that so
far as he could see the only test seemed to be whether the specified
things which preceded the general words can be placed under some
= Borradaile v. Hunter (1843), 5 Man . & G. 639.
' (1908), 2 K.B . 385 (C .A .) at 403; (1908), A .C . 406 (H.L.).
"° (1909), 100 L.T. 701.
" (1920), 3 K.B. 321 at 332 ; reversed on another ground (199,21), 2
97 (C.A.) .
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common category. By this he understood that the specified things
must possess some common and dominant feature .
(3) Another of the subsidiary rules of construction consists of
the maxim expressio uniacs est exclusio alterius. It is not a rule of
universal application . "It depends upon the intention of the parties
as it can be discovered upon the face of the instrument or upon the
transaction ."" The Judicial Committee of the Privy Council has
(it is suggested, inadvertently) approved a reference to the maxim as
a rule or principle of la ,V.4= But the rule which applies the maxim
cannot, it is submitted, when invoked to aid in the construction of a
written instrument, be regarded as more than a canon of construction,
operative in subjection to the paramountcy of the general rule that the
expressed intent of the parties shall govern construction. It has
been so declared in the House of Lords (Saunders v. Evans, (supra) )
and it would be an extraordinary situation, surely, if, in those jurisdictions whereof the judicial Committee is the ultimate resort in
appeal the maxim must be regarded as stating a principle of law,
while the law of England remains as expressed by Lopes, L.J. in
Colgzthoaoa v. Brooks 43 that :
The maxim is often a valuable servant, but a dangerous master to follow
in the construction of statutes or documents . The exchtsio is often the result
of inadvertence or accident, and the maxim ought not to be applied when its
application, having regard to the subject-matter to which it is to be applied,
leads to inconsistency or injustice.
(4) Another of the subsidiary rules of construction is that which,
stating the maxim verba forties accipiuntitr contra prefere-nte-tn, declares that ambiguous expressions should be read most strongly
against the author of them.¢¢ This rule is now regarded as one of
but slight force or usefulness . It was applied, even before the cardinal rule for construction was stated in Grey v. Pearson," only in
cases of ambiguity, and subject to every reasonably construable word
of the instrument undergoing construction . 46 In Lindus v. Melrose47
Coleridge, J. said that the rule ought to be applied only where other
rules fail. Willes, J. considered 48 that it was applicable only in the
" Per Lord Campbell, L .C., in

Saunders v. Evans (1361), 8 H.L.C. 721 .
" Blackburn v . Flavelle (1881), 6 A .C . 623 at 634 (P.C .) .
" (1388), 21 O .B .D . 52 at 65 (C.A .) .
"Co . Litt. 303 b ; Shep. Touch. 37, and 88 and 166 ; Leech v. Schweder
(1874), L.R. 6 Ch . 666 n ; Taylor v. St . Helens Corporation (1877), 6 C .D .
264 (C .A .) ; Fowkes v. Manchester and London (1863), 3 B . & S . 91 ; South
Eastern Railway v . Associated Portland Cement Manufacturers (1900) Ltd .
(1910), 1 Ch. 12 (C.A.) .
45 0857), 6 H.L .C. 61 .
v. Dubbins (1653), Kay 1 .
'Patching
4z
(1858), 3 H. & N . 177.
`"Williams v . James (1367), L.R. 2 C.P . 577 .
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absence of -any clear indication of the intention of the parties .
Jessel, M .R . observed in Taylor v. St . Helens Corporation49 that he
could not see how, according to the established rules of construction
as settled by the House of Lords in Grey v. Pearson (supra) and by
the same House in subsequent cases, the rule or maxim "could be
considered as having any force at the present: day." He added,
referring to the "golden' rule" as laid dâwn by the House of Lards

If we can thus find out its meaning we do not want the maxim. If, on
the other hand, we cannot find out its meaning, then the instrument is void
for uncertainty, and in that case it may be said that the instrument is construed in favour of the grantor, for the grant is annulled .
The maxim was disregarded by the Supreme Court of Canada (although the result was, practically, failure of a grant) in Scotten v.

Barthel."

(5) Another of the subsidiary rules states the maxim ut res magis
valeat quam pereat, that as between different possible meanings of
an instrument that meaning should be preferred which tends to sup
port, rather than that which defeats or impairs, the instrument .-, '
There was a time when this rule was highly effective, but its force
has becorne to a great degree spent. A former erroneous conception

(according to present,day opinion) of its scope is well exemplified by
the following lengthy, but, for present purposes, useful, extract from
Lord Brougham's speech to the House of Lords in Langston v. Lang-

stow : 52

.

There are two modes of reading an instrument : where the one destroys
and the other preserves it is the rule of law and of equity that you should
rather lean-towards that construction which preserves than towards that which
destroys . Ut res magis valeat quam pereat is a rule of common law and common sense, and much the same principle ought surely to be adopted where the .
question is, not between two rival constructions of the same words appearing
in the same instrument, but where the question is on so reading an instru=
ment as that you may either take it verbally and literally as it is, or with à
somewhat larger and more liberal construction, and by so applying words as
to read it in the way in which you have every reason to believe that the.
maker of it intended it should stand ; and thus again, according to the rule
eat res magis valeat qualm pereat, to supply, if you can safely and easily do
it, that which he, per inauriam, omitted, and that which instead of destroying preserves the instrument ; which, instead of putting an end to the instrument and defeating the intention of the maker of it, tends rather to keep
alive and continue and give effect to that intention.
' (1877), 6 C .D . 264, at 270.
' (1895), 24 S .C .R . (Can .) 367 .
- m Co. Litt . 42 a ; Wyat v. Alaiad (1703), 1 Salk . 324 ; Mills v. Dunham
(1891), 1 Ch . 576 (C .A .) .
"' (l834), 2 Cl . & Fin. 194 (H .L .) .
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Conceptions such as expressed in the foregoing quotation would
justify the re-writing, practically, of any instrument by the court .
It is not what the court believes parties to have intended that matters .
It is what the parties have expressed . And surely the assumption
(which must be true of all documents) that the maker of a document intended it to be effective is not a ground for reading it as other
than it is. Lord Brougham's remarks, if he had not felt impelled to
fortify the maxim by the case, rather than to fortify the case by the
maxim, might have been as exactly accurate as they are nearly accurate. Any error exhibited is in exalting the maxim. Doubtless
Lord Brougham's view of what was the law was sounder than his
expression of it . The prevailing view, since Grey v. Pearson° 3 is
that the rules for construction provided by that case leave little
room for the operation of the subsidiary rule that is now being discussed . If the parties have not expressed their intent the instrument fails . The court cannot supply the intent nor re-write the
document, and the consequences to the document of the application
of lawful principles of construction are not regarded as relevant.
Finally, the rule is one of construction, and not of law. It was said
by Strong, C.J. in Scotten v. Barthel" that the intention of the parties
to a deed is paramount and must govern, regardless of the consequences, and that the maxim ut res magis valeat gz,tain pereat is only
a rule to aid in arriving at the intention, not to authorize the court
to override it. Note also pertinent remarks of Jessel, M .R. in
Taylor v. St . Helens Corporatio)P~; concerning the present day
application of the maxim verba forties accipiuoatur contra preferentent) .

(6) Several other subsidiary rules for construction have been
relied upon from time to time, but, with the exception of the falsa
demonstratio rule, their present day unimportance renders sufficient
mere mention of their past influence . The excepted rule is usually
translated as saying that an adequate description of something in a
written instrument is not vitiated by a further erroneous description
of it.°s There is a rule collateral to that of falsa demonstratio, that
where words can be applied so as to operate on a subject-matter and
limit the other terms employed in its description, that is, where there
is a subject-matter to which they all apply, none of such terms may

" (1857), 6 H.L .C. 61 .

(1895), 24 S.C .R. (Can .) 367.
'(1877), 6 C.D . at 270 (C.A .) .
"Dowties Case ; Attorney-General v. Dowtie (1584), 3 Co. Rep. 9 b;
Watcham v. Attorney-General of East Africa Protectorate (1919), A.C . 533
(RC.) .
b`
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be rejected as falsa demonstratio . 5z Accordingly, if there be some
land wherein all the demonstrations in a grant are true and some
wherein part are true and part false, the words of such grant shall
be intended words of true limitation to pass only those lands wherein
all the circumstances are trùe.58
4.

EXTRINSIC EVIDENCE To AID CONSTRUCTION .

(1) I t is a rule of evidence that where the words of a written
instrument are plain and ordinary in themselves and external circumstances do not create any doubt or difficulty as to the proper application of these words to claimants under the instrument or to the
subject-matter to which it relates, such instrument is always to, be
construed according to the strict, plain, common meaning of the
words themselves, and in such case evidence dehors the instrument,
for the purpose of explaining it, according to the surmised or alleged
intention of the parties to it, is utterly inadmissible .59
No principle has ever been more universally or rigorously insisted upon
than that written instruments, if they are plain and unambiguous, must be
construed according to the plain and unambiguous language of the instrument itself.'

When the meaning of an instrument is plain it neither requires
nor admits extrinsic aid, but speaks for itself. That is, it speaks as
to the matter of meaning.
Extrinsic evidence may, and nearly
always will, be necessary in order to apply the instrument, meaning
as found, to the facts and circumstances .13l ,
(2) Although, as has been shown, the meaning of a written instrument-the intent of its parties-is construable, primarily, by
resort to the instrument alone, if its terms are shown to be ambiguous
with reference to the circumstances of the particular case extrinsic
evidence, written or oral, is admissible, not td add to, subtract from
or vary such terms, but to explain them by resolving the ambiguity .13z
Smith v. Ridgway (1866), L.R. 1 Exch. 331 (Ex. Ch .) .
"Per Parke, B ., in Doe d. Ashford v. Bower (1832), 3 B. & Ad. 453 .
"Per Tindal, C.J., in Shore v. Wilson (1842), 9 Cl. & Fin. 354.
Per Lord Halsbury, in North Eastern Ry. v. Hastings (1900), A .C. 260, at
263 (H.L.) ; and see Waterpark v. Fennell (1859), 7 H .L.C. 650, at 680; Watcham
v. East Africa Protectorate (1919) ; A.C. 533, at 537 (P.C.) ; Toronto General
Trusts v. MacKay (1915), 34 Ont. L.R. 101 ; Morel v. LeFrancois (1906), 38
S.C.R . (Can.) 75.
'Coke- v. Guy (180-1), 2 Bos . & P. 565 ; Carruthers v. Sheddon (1815),:6
Taunt . 14 ; Lyle v. Richards (1866), L.R. 1 H.L. 222 ; Hordern v. Commercial
Union Insurance Co . (188,7), 56 L .T. 240 (P.C.) ; London Clearing Bankers
Coinsnittee v. Inland Revenue Commissioners (1896), 1 O.B. 542 (C.A.) ; Great
Western Ry . v. British Corporation (19'18), 87 L.J . Ch . 414 (H.L.) ; MacDonald
v. Blois (1873), 9 Nova Scotia R. 298; Oleson v. Jonasson (1906), 16 Manitoba
L.R. 94; Burgess v. Dennison (1858), 16 Up. Can . R. 457 .
'Smith v. Doe d. Jersey (1821), 2 Brod. & Bing. 473 .
a7
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When such evidence is admitted the construction of the instrument
(in the first instance a matter of law for the court) becomes a matter
of fact for the jury, which must determine which of the multiple
meanings presented by the instrument, plats the extrinsic evidence,
was intended by the parties.63 In order that language be regarded
as ambiguous for the purpose of justifying the admission of extrinsic
evidence of meaning of the instrument the court must find in the
instrument words which have not a fixed meaning but are, in the connection in which they are used, susceptible of more than one meaning- 64
(3) It must not be understood, however, that only as the result
of ambiguity may extrinsic evidence be given with respect to or in
aid of the construction of a written instrument . It is admissible in
the case of ambiguity to make certain the meaning of the words of
the instrument, and to the extent necessary to do, so. It is admissible
also in all cases- to the extent necessary to identify the persons
or objects to which the parties intended their words to be applied.
For this purpose the court or jury may, and should, be made aware
of all the relevant surrounding circumstances existent at the time
when the instrument was made, so that, as nearly as possible the
tribunal of construction may be able to view the document undergoing construction
"In
through the eyes of the parties to it. 66
construing all instruments you must know what the facts were when the
agreement was entered into.' '67 Proof of every material fact which
will enable the court or jury to ascertain the nature and quality of
' Robinson v. Great Western Ry. Co. (1865), 35 L.J .RC. 123 ; Sweet v.
Lee (1841), 3 M . & G . 452 : Neilson v. Harford (1841), 8 M . & W . 806 ; Daintree v . Hutchiuson (1842), 10 M . & W. 85 ; Phillips v. Aflalo (1342), 4 M . & G.
846 ; Goldshede v . Swan (1847), 1 Exch. 154 ; Hills v. London Gas Light Co.
(1857), 27 L.J. Ex . 60 ; Hill v . Evans (1862), 4 DeG . F. & J. 288 : Lyle v.
Richards (1866), L.R. 1 H.L. 222 ; Bowes v. Shard (1877), 2 A .C. 455 (H .L .) ;
Hordern v. Commercial Union Insurance Co . (1887), 56 L.T. 240 (P .C .) ; The
Curfew (1891), P. 131 ; George D. Emery Co. v. Wells (1906), A .C. 515 (P.C.) .
"Per Lord Atkinson in Great Western Ry . v. British Corporation (1918),
87 L .J . Ch. 414 (H .L .) ; and see Watcham v. East Africa Protectorate (1919),
A .C. 533 (P .C .) ; Dalton v . Torouto (1906), 12 Ont: L.R. 582 ; Re Stokes
(1910), 21 Ont . L.R. 464 .
Brown v. Fletcher (1876), 35 L.T. 165, per Bramwell, B.; Shore v. Wilson
(1842), 9 Cl . & Fin, 354, per Erskine, J. and Parke, B.; River Weal" Commissioners v . Adamson (7877), 2 A.C. 743 at 763 (H .L .), per Lord Blackburn .
'Mason v. Cole (1849), 4 Exch. 375 ; Oliver v. Hunting (1889), 44 C.D.
205 : Cave v . Hastings (1881), 7 Q.B.D. 125 ; Payne v. Haine (1847), 16 M. &
W . 541 ; Muntford v . Gething (1859), 7 C.B.N.S. 305 : Stacley v. Baily (1862),
1 H. & C. 405 : Barges v. i -Vickhant (1863), 3 B. & S. 669 ; Spicer v . Martin
(1388), 4 A.C. 12 (H .L .) ; Proudfoot v. Hart (1890) . 25 Q.B.D. 42 (C.A .) .
e,
Per Jessel, M .R. in Canizon v. Villars (1878), 8 C.D. 415, at 419 ; and see
Magee v . Lavell (1874), L.R. 9 C.P . 107 : Hart v . Hart (1881), 18 C.D. 670,
at 693 ; Roddy v. FitZgemld (1858), 6 H.L.C. 823 at 826 ; Baird v. Fortune
(1861), 4 MacQ. 127, at 149 (H .L .) .
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the subject-matter of the instrument, that is, to identify the person
and things to which the instrument refers, must of necessity be received .s$
5.

THE CHARACTER OF ADMISSIBLE EXTRINSIC EVIDENCE .

(1) It is so easy to misunderstand, and so hard to reconcile, some
of the decided authorities relating to the admission of extrinsic evidence in aid of the construction of written instruments that it may
be well to essay, as one of the processes of disclosure of the character
of admissible extrinsic evidence for the purpose mentioned, an epitome of the conclusions as to admission which have appeared from
the authorities already cited, and to accompany that epitome with
remarks as to the character of evidence which, it is conceived, is
admissible in particular cases.
'
(2) It has been shown that although extrinsic evidence is not
admissible for the purpose of adding to, subtracting from or varying
the terms of a written instrument, such evidence is, admissible(a) When the facts permit, to raise a latent ambiguity. Necessarily, evidence tendered for this purpose must be of a character relevant to its purpose.
(b) When the facts permit, to resolve a latent -ambiguity. In
reason, evidence tendered for this purpose may be of any
fact or facts from which the jury (which in such case construes the instrument) can infer as fact the true intent.
(c) In all cases, to enable the court or jury to construe the meaning of the instrument in the light of the facts applicable to
it . In reason, such relevant surrounding circumstances as
are available in the particular case for the mentioned purpose
are provable . Nothing like ambiguity is necessarily involved . Where no ambiguity is, present the court construes
upon the words of the instrument better understandable in
the light of the evidence. Where ambiguity is present the
jury construes upon the words, the evidence to raise ambiguity, the evidence . to resolve it and the evidence generally of
the surrounding circumstances.
(d) In all cases, . to identify the parties, their relation to each
other and the subject-matter of the instrument . Necessarily,
the evidence must be of a character corresponding with its
purpose.
'Bank of New Zealand v-Simpson (1900), A .C . 182, at 188 (P .C .) ; Van
Dieman's Land Co . v. Table Cape Marine Board (1906), A .C . 92 at 98 (P .C .) ;
Inglis v. Buttery (1878), 3 A .C. 552 (H .L .) .

19-1

The Canadian Bar Review .

[No . 3

(3) It is, of course, impossible to do more than indicate the
general character of evidence that ought to be admitted . It will
always be impossible to forecast what circumstances will be relevant
to an instrument not yet written by parties possibly not yet born .
Every case of construction must stand upon its own bottom. The
authorities cited heretofore have value only in so far as they state
useful principles of law or rules of construction . They exhibit educational examples of what the courts of yesterday decided upon
certain documents as related to certain facts, but they do not bind
the courts of to-day to decide as did the courts of yesterday, even
upon what seem to be the same or like documents and the same or
like facts . The only stateable principle of law, possibly, with relation to the admissibility of extrinsic evidence in aid of construction
of a written instrument, and having general application, is that qua
the precise matters of enquiry (such as ambiguity, application to
facts or identification of persons or things) in any particular case
any evidence whatever that is relevant (except direct evidence of
intent) is admissible. The evidence must be relevant to the purpose
for which it is tendered. Precisely what evidence will be relevant
and necessary can be decided only as cases arise, and upon the trial
of them. In the resolving of ambiguities, especially, where, sometimes, courts and juries are hard put to find even straws to lean upon,
the slightest circumstance of fact may be not merely relevant, but
vital . Even such evidence of intent as the mere action of the parties
qua an instrument may be all that is left to weigh down the scales
at the end of a trial. If so it will be enough, in the absence of
more or better.19 Where, for example, the question is as to what
premises were granted by a deed or lease, every circumstance with
relation to the state of the property claimed to be comprised in the
grant at the time of the making thereof will be relevant.7° Where
a covenant to repair is concerned the age and class of buildings is
relevant to the intended extent of the covenant .71
6.

IDENTIFICATION OF SUBJECT-MATTER AND PARTIES.

(1) Identification of the subject-matter of a written instrument
by extrinsic evidence has been touched, incidentally, in the last pre' Nortb Eastern Ry. Co . v. Hastings (1900), A.C . 260 (H .L .) ; Doe d.

Pearson v. Ries (1832), 8 Bing. 178, at 181 ; Forbes v. Ihatt (1872), L.R . 2 FIL.
(Sc.) 214.
"Osborne v. Wise (l837), 7 C. & P. 761 ; Baird v. Fortune (1861), 4 MacQ .
(H .L .) 127; Hall v. Lund (1863), 1 H. & C. 676, at 684; Thoinas v. Owen
(1888), 20 Q.B .D . 225 (C .A .) ; Bank of New Zealand v. Simpson (1900), A.C.
182 (P .C .) ; Tanzblyie v. Austin (1920), 48 Ont. L.R . 97 .
Payne v. Haine (1847), 16 M. & W. 541, Burges v. Wicksbana (1863), 3
B . & S. 669 ; Proudfoot v. Hart (1890), 25 Q.B .D. 42 (C .A .) .
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ceding section . The identity, and the relative positions of, the
parties (for example, whether a particular party was buyer or seller,
grantor or grantee, principal or agent) may be proved by extrinsic
evidence given in the ordinary manner, that is not directly, but by
proof of facts from which the main fact can be inferred .72
(2) Some close decisions have had to be given concerning the
identity and relative position of parties when the doubt was as to
whether the party was principal or agent. It has been held that
where the instrument involved is under seal the fact that only
parties nanaed in a deed may sue or be sued upon the deed or its
covenants will prevent suit by or against an undisclosed principal
cannot affect the construction of the instrument either to the advantage or the detriment of any one who is named or expressed by it as
a party.73 When the instrument was not under seal and was executed by - A "as agent" or 'by A "agent for B" it was held to be a
question of construction upon the whole instrument whether A might
prove by extrinsic evidence facts from which it might be inferred
that he was not intended to be personally liable . "Whether a person expressed to contract as agent, either for a named or unnamed
principal, can himself be personally liable on the contract . . . is
in each case a question of construction having regard to the surrounding circumstances." 74 One expressed in the body of an instrument
as a principal but who has added to his signature a description of
himself as agent may prove by extrinsic evidence that he is only an
agent.75 On the other hand, it may be that the signature "A-, B
agent" imports, according to. the intent inferrable from the instrument and the provable surrounding circumstances, that both A and B
should be bound .73 The rule of the law merchant with relation to
liability upon negotiable instruments is different. According to that
rule an agent signing is personally liable unless over his signature he
repudiates, when signing, his personal liability.
'Hodges v. Horsfall (1829), 1 Russ. & M. 116; Newel v. Radford (1867),
L.R . 3 C.P . 52 ; Chapman v. Smith (1907), 2 Ch . 97, at 102 ; Bank of New
Zealand v. Simpson (1900), A.C. 182 (P .C .) ; Martin v. Jarvis (1916), 37 Ont.
L.R. 269; Rawlings v. Galibert (1919), 59 S.C.R. (Can .) 611 ; Molson's Bank v.
Kovinsky (1924), 55 Ont. L.R. 589, at 594.
'Chesterfield Etc. Colliery Co . v. Hawkins (1865), 3 H. & C. 677 at 691 ;
Berkely v. Hardy (1826), 5 B. & C. 355 ; Chapsnan v. Smith (1907), 2 Ch . 97.
"Per Parker, J in Chapman v. Smith (1907), 2 Ch. 97, at 103. Seé also
Ariadne Steamship Co . v. McKelvie (1922), 1 K.B . 518, at 524 and 531 (C .A.) ;
on appeal sub nom. Universal Steanz Navigation Ca. (1923), A.C. 492, at 504
(H .L .) ; Brandt Fr Co. v. Morris & Co. (1917), 2 K.B . 784, at 796 (C .A.) ;
Musson v. Head (1925), 57 Ont. L.R. 38, at 42 .
"Wake v. Harrop (1861), 6 H. & N. 766; (1862), 1 H. & C. 202.
78
Young v. Schuler (1883), 11 Q.B .D. 651 (C.A .) .
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DIRECT EVIDENCE OF THE INTENTION OF PARTIES .

(1) The intent of the parties is not provable (except in one event
to be mentioned) by direct testimony or declaration, oral or written,
of what that intent was . Intent is always inferred rather than
proved, except indirectly. It is held to be what the parties have by
their writing, as interpreted, stated it to be. Their written statement
of it is explainable but not contradictable . It is immaterial whether
extrinsic declarations of intent sought to be proved were made at
the time when the instrument was made or before or since. They are
equally inadmissible . Cozens-Hardy, M .R . said in Lovell & Christ
mas .Ltd. v. Wall
"If there is one principle more clearly established than any other in English law it is surely this : It is for the
court to construe a written document. It is irrelevant and improper
to ask what the parties, prior to the execution of the instrument
intended or understood." Lord Wensleydale said in Waterpark v.
Fennell," that "When the evidence of all material facts is exhausted
and there is still ambiguity, no parol evidence of the grantor's intention, as distinguished from extrinsic facts, can be admissible, except
in the single case of there being two subjects or two objects, to which
the terms of the instrument are equally applicable." The exception
mentioned by Cozens-Hardy, M .R., is well recognized . The direct
evidence is admitted, it is said, "to resolve the equivocation." 79
:77

8.

THE RESULT OF PATENT AMBIGUITY.

(1) Patent ambiguities, it is sometimes said, are resolved by the
court, without the aid of extrinsic evidence. There is some support
for this statement," but it is hard to sustain in face of constant con
trary action on the part of the courts, which seem to have ceased
distinguishing, for extrinsic evidence purposes, between the two
classes of ambiguity . The law as actually administered probably is
that while most cases of patent ambiguity present no opportunity for
aid by extrinsic evidence, a case of patent ambiguity, whenever it
can be so aided will be as readily aided as one of latent ambiguity .

(1911), 104 L.T. 85 at 88 (C .A .) .
(1859), 7 H.L .C . 650.
TThe Glasgow Packet (1844), 2 Wm . Rob. 306 : Shore v. Wilson (1842),
9 Cl. & Fin. 354 (H .L .) : Harrison v. Baeton (186{)), John . & H. 287 ; Raffles v.
Wichelhaus (1864), 2 H. & C. 906 ; Grant v. Grant (1870), L.R . 5 C.P . 727 ;
McClean v. Kennard (1874), 9 Ch . App. 336; Neale v. Neale (1898), 79 L.T .
629 ; Reliance Mari-ne Insurance Co . v. Dzzder (1913), 53 Ont. L.R . 484; Re
Dempsey and Midland Loan Co . (1925), 57 Ont. L .R. 627, at 632; Hayes v.
Standard Bank (1927), 60 Ont. L .R . 461 .
'Saunderson v. Piper (1839), 5 Bing . N.C. 425 ; Drnee v. Denison (1801),
6 Ves. 385 : London Clearing Bankers v. Inland Revenue Commissioners (1896),
1 Q.B . 222, at 227.
77
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Patent ambiguities, especially when of a substantial character, _ are
likely to be incurably ambiguous., that is to say no evidence other
than direct evidence exists or fits, or, in other words, is relevant, and
such evidence, although logically relevant, is legally inadmissible.
Put not all patent ambiguities are incurably amb-iguous. 81

(2) It should be noted, too, that the cited authorities as to the
admission of evidence have no relation to cases of rectification of
instruments or any other remedies or defences . Very different rules
of evidence apply or may apply in cases other than those involving
construction .
9.

THE EFFECT AND AUTHORITY OF PRECEDENTS .

(1) It has been said that every case of construction must stand
alone, that the familiar rules of construction are mère guides and
decided cases only educative examples . On points of construction
precedents have not the force of authorities unless they explain the
meaning of technical terms or lay down general principles. Even a
case which lays down a general principle establishes only the principle and not its proper application to facts. "It is to be observed"
says Lord Eldon in Browning v. Wrigbts2
that when a general principle for the construction of an instrument is once
laid down the courts will not be restrained from making their own' applica=
tion of that principle because there are cases in which it may have been
applied in a different manner ; the principle being once acknowledged the only
difficulty consists in making the most accurate application of it.

(2) Particular caution should be exercised in applying decisions
relating to wills to the construction of mercantile and other instruments.
The principles of the rules of law regulating the admissibility of extrinsic
evidence to aid the construction of wills and of contracts required to be in
writing seem to be the same. But in applying them it seems necessary to
bear in mind that there is a distinction between the two classes of instruments.
The will is the language of the testator, soliloquising, if one may use the
phrase, and the, court in construing his language may' properly take into
account all that he knew at the time. But the language used in a contract
is the language used to another in the course of an isolated transaction, and
the words must take their meaning from those things of and concerning
which they are used, and those only'
See Bank of New Zea7and v. Simpson (1900), A.C. 182 (P .C .) .
(1799), 2 Bos . & P. 13, at 24 .
Per Blackburn, J., in Grant v. Grant (1870), L.R . 5 C.P . 727, . at 728.
14-c .s .x.-VOL. XI .
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Again
It is, perhaps, not desirable, when dealing with the construction of statutes and mercantile documents to cite authorities on the construction of wills,
because a testator is of his own bounty doing what he pleases and there is no
presumption that he will not be capricious . In a mercantile document or a
statute there is a presumption that business men do not intend to do anything absurd, which is some slight guide, but in all cases it is a question of
construction a'
W. F. O'CONNOR .
Toronto .
Per Farwell, L.J in Tillmanns & Co . v. S.S. Iinatsfard Ltd. (1908),
2 K.i3. 365 (C.A .) : (I908), A.C . 406 (H .L .) .

