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The matter raised at the meeting with perhaps the most far-reaching
‘potentialities, as concerning the jurisprudence of a country that it
is now our conceit to consider fully emancipated, was whether the
Supreme Court of Canada should adopt the practice of the Judicial
Committee of the Privy Council and deliver only one judgment in
each case.! ‘

I

The single-opinion proposal, in the form in which it has been ad-
vanced to date—that the Supreme Court of Canada should “fol-
low” the Privy Council—is somewhat loaded. Canada is probably
still a little too close to the Privy Council and its works for com-
pletely dispassionate consideration to be given to any proposal
presented in this form: the extremes of mechanically-atavistic imi-
tation, on the one hand,? and Oedipus-like rejection, on the other,?
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1 Bruce, The 1953 Mid-Winter Meeting of Council (1953), 31 Can. Bar
Rev. 178, at pp. 181-2.

2 <If this Court is convinced that a particular view of the law has been
taken in England from which there is unlikely to be any departure, wis~
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can be seen too frequently in the Commonwealth countries outside
the United Kingdom for us to believe that arguments from tradi-
tion alone will yield a calm solution. The final answer upon the
single-opinion proposal, in the case of the Canadian Supreme Court,
must turn upon a consideration of the extent to which the proposal
would accord with Canada’s needs at the present time, bearing in
mind the special nature and responsibilities of the Supreme Court
and the extent to which it differs in character from final appeliate
tribunals in other countries.

I1. Practice of the Privy Council

The somewhat anomalous nature of the Privy Council’s appellate
jurisdiction has been discussed. by the Privy Council itself, in
British Coal Corporation v. The King:*

The Judicial Committee is a statutory body established in 1833 by an
Act of 3 & 4 WIill. 1V, c. 41, entitled an Act for the better Adminis-
tration of Justice in His Majesty's Privy Council. . . . The Act . . .
provides for the formation of a Committee of His Majesty’s Privy
Coungcil, and enacts that ‘all appeals or complaints in the nature of
appeals whatever, which either by virtue of this Act or of any law,
statute or custom may be brought before His Majesty in Council’ from
the order of any Court or judge should thereafter be referred by His
Majesty to, and heard by, the Judicial Committee, as established by
the Act, who should make a report or recommendation to His Majesty
in Council for his decision thereon, the nature of such report or re-
commendation being always stated in open Court. . . . It is clear that
the Committee is regarded in the Act as a judicial body or Court,
though all it can do is to report or recommend to His Majesty in Coun-
cil, by whom alone the Order in Council which is made to give effect
to the report of the Committee is made.

But according to constitutional convention it is unknown and un-
thinkable that His Majesty in Council should not give effect to the

dom is on the side of the court’s applying that view to Australian condi-
tions, notwithstanding that the court has already decided the question in
the opposite sense. The fact that we still believe in the correctness of our
own decision, as I do in the present case, is not in itself an adequate
ground for refusing to follow this course.” Per Dixon J., Waghaorn v.
Waghorn (1941), 65 C.L.R. 289, at p. 297.

“Unless . . . there are good reasons for adopting other customs and
conventions, we should follow the customs and conventions around which
the constitution of the United Kingdom is built.”” Clark, The President’s
Address (1952), 30 Can. Bar Rev. 651, at p. 652.

3“To imagine that we shall ever get consistent and reasonable judg-
ments from such a casually selected and untrained court [as the Privy
Council] is merely silly”. Scott, The Consequences of the Privy Council
Decisions (1937), 15 Can. Bar Rev. 485, at p. 494.

4[1935] A.C. 500, at p. 510. And see generally MacDonald, The Privy
Council and the Canadian Constitution (1951), 29 Can. Bar Rev. 1021, and
address of the Right Hon. Lord Morton of Henryton, P.C., M.C. (1949),
32 Proceedings of the Canadian Bar Association 107,
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report of the Judicial Committee, who are thus in truth an appellate
Court of law, to which by the Statute of 1833 all appeals within their
purview are referred. . . .

Down to 1833 the judicial work of the Privy Council was per-
formed by such members of the Privy Council as had held high
judicial office: by the Act of 1833, however, its judicial work was
transferred to the special judicial committee created by the Act,
this committee consisting of the Lord President, the Lord Chancel-
lor, and such other members of the council as had held high judi-
cial office. In 1871 four paid members were appointed, but their
places have now been taken by the Lords of Appeal in Ordinary,
the law lords designated by the Act of 1876 for the judicial work
of the House of Lords. In 1887 Scottish and Irish judges, in 1895
certain Dominion judges, and in 1908 certain Indian judges were
made eligible to sit in appeals heard by the Judicial Committee.
Normally, for the adjudication of cases, the boards of the Judicial
Committee have consisted of five members, the actnal personnel
of the board for each occasion being selected by the Lord Chan-
cellor of the day from the large pool of eligibles.®

Certain general points can be made about the work of the Privy
Council when sitting as a final appellate tribunal for cases from the
old Dominions. First, it is clear that, in spite of the express pro-
visions allowing representation of Dominion judges on the various
boards of the Privy Council (which provisions might reasonably
have been taken as envisaging the active employment of Dominion
judges, at least in Dominion appeals), cases before the Privy Coun-
cil have been heard almost exclusively by English or Scottish law
lords.® Again it is true to say of the Judicial Committee, when

3 See, generally, Wade and Phillips, Constitutional Law (2nd ed., 1935)
pp. 462 et seq.; Hood Phillips, The Constitutional Law of Great Brit-
ain and the Commonwealth (1952) pp. 221 et seq.; and Lord Morton, op.
cit., at p. 114: “There are nine Lords of Appeal and, of the present nine,
six had their legal training in England, two in Scotland and one in Northern
Ireland. Southern Ireland is of course not represented, having cut herself
entirely away from the Privy Council. The nine of us divide our time be-
tween sitting in the House of Lords, hearing appeals from England, Scot-
land, Wales, and Northern Ireland, and sitting in the Judicial Committee.
Lords of Appeal who are members of the English Bar have usually, though
not invariably, gone through the following stages: first, appointment as
King’s Counsel; second, selection to be a judge of the High Court; third,
selection from all the judges of the High Court to be a member of the
Court of Appeal; and lastly, promotion from the Court of Appeal to the
House of Lords. I am glad te say that at the present time no considera-
tion of politics enters into the selection at any of those stages, nor does
selection at any stage go by seniority. If it did, I think we should all rival
Methuselah in age.” .

¢ For a somewhat idealized picture of the Privy Council at work, see

Lord Haldane in Hull v. McKenna and Others, [1926] LR. 402: ““The Judi-
cial Committee of the Privy Council is not an English body in any ex-
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sitting as a final appellate tribunal in cases from the Dominions,
that it has been a court of frequently changing personnel, a factor
tending to produce (and most notably in constitutional cases) a
board the bulk of whose members have been unfamiliar with the
Dominion constitutional law they have been called on to handle.
Two important consequences flow from this that are somewhat
antithetical in pature. On the one hand, it has meant that those
members of the board who have managed to sit on Dominion
constitutional cases with some regularity have attained a position
of intellectual dominance over their more transient colleagues—
Lord Watson, and his disciple Lord Haldane after him, were for
this reason able to give a bias to the interpretation of the Canadian
constitution that was strongly personalized in nature.” On the other
hand, rapidly changing personnel, coupled with the pre-eminence
over successive periods of different judicial personalities, has meant
the development of alternative ““lines” in interpretation: the Wat-
son-Haldane (““provincial-rights™) approach to the Canadian con-
stitution® is balanced by Lord Sankey’s broad, beneficial construc-

clusive sense. It is no more an English body, than it is an Indian body,
or a Canadian body, or a South African body, or, for the future, an Irish
Free State body. There sit among our numbers Privy Councillors who
may be learned judges of Canada —there was one sitting with us last week
— or from India, or we may have the Chief Justice, and very often have
had others, from the other Dominions, Australia, and South Africa. 1
mention that for the purpose of bringing out the fact that the Judicial
]Committee of the Privy Council is not a body, strictly speaking, with any
ocation.”

And see Lord Morton, op. cit., at p. 108: “Only about a month ago
1 was sitting in the Judicial Committee with the Chief Justice of Canada.
We all welcomed his presence and help. He is a learned and charming
representative of that grand French stock which has given Canada her
present Prime Minister.” At p. 113 he continued: “There is one thing
which should never be forgotten. The Judicial Committee is not an Eng-
lish or a British Court considering, and sometimes overruling, decisions
of the Canadian Courts. It consists of all members of the Privy Council
who have held certain high judicial offices. one of which is, of course, the
Chief Justice of Canada. It is true that, because the Judicial Committee
sits in London, the five or seven men who hear the appeals from Canada
are usually British Lords of Appeal, but Canadian members are always
welcome. I have already mentioned the recent visit of Chief Justice Rinfret
and, as you all know, the Board has often been assisted by the presence
of his predecessor, that great judge, Sir Lyman Duff, whom I had the
privilege of meeting, in excellent health, last week in Montreal.””

7See Lord Haldane’s tribute to his mentor: “As a result of a long
series of decisions, Lord Watson put clothing upon the bones of the Con-
stitution, and so covered them over with living flesh that the Constitution
took a new form. The Provinces were recognised as of equal authority co-
ordinate with the Dominion, and a long series of decisions were given by
him which solved many problems, and produced a new contentment in
Canada with the Constitution they had got in 1867. Tt is_difficult to say
what the extent of the debt was that Canada owes to Lord Watson.”
Haldane, The Judicial Committee of the Privy Council (1923), 1 Camb.
L.J. 143, at p. 150.

8 See, for example, Lord Watson’s opinion in Atforney-General for
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tion of Dominion powers in the depression era,? just as the arboreal
metaphor developed by Lord Sankey to achieve his end™ finds its
counterpart, in its turn, in Lord Atkin’s marine metaphor,™ which
would restrict Dominion legislative powers and correspondingly
enlarge those of the provinces.

In theory, since the Judicial Committee, as they themselves
noted, only “advise” the Crown, they must present united counsel
to the Crown: the Judicial Committee’s judgments, therefore, un-
like those of the House of Lords, are always unanimous, though
the seeming agreement may well cover basic differences of opinion
among the personnel of the various boards. I must confess that,
whatever the merits of the notion of “advice” to the Crown as an
historical basis for the origin of the single-opinion practice, it does
not seem an entirely satisfactory explanation for the continuance
of that practice in modern times. It is possible to speculate that
what was originally a matter only of history was reinforced by
" policy considerations in the course of the 19th century. This was
after all the hey-day of the British colonial empire and the period
of the political dominance in the United Kingdom (after the first
Reform Bill of 1832) of the manufacturing middle class: the teach-
ings of Austin and the positivist school reinforced the demands
of the merchant class, at the height of laissez-faire, for clarity and
certainty in law. The House of Lords, though not limiting itself
to any single-opinion practice, hemmed itself in by an overly. strict
conception of the binding force of stare decisis*” and by an equally
uncompromising insistence that the judicial function was simply
“law-finding” (as distinct from ‘“law-making”) so that there was
no area of discretion left to the judges. In the same way, no doubt,

Ontario v. Attorney-General for Canada, [1896] A.C. 348, and also in Zen-
nant v, Union Bank, [1894] A.C. 31. These opinions are paralleled and
extended by Lord Haldane’s opinions in In re Board of Commerce Act,
%9%2] 1 A.C. 191, and Toronto Electric Commissioners v, Snider, [1925]
.C. 396,
249 See, for example, Edwards v. Attorney-General for Canada, [1930] A.C.
124.

10 Jpid. at p. 136: “The [B.N.A.] Act planted in Canada a living tree
capable of growth and expansion within its natual limits. The object of
the Act was to grant a Constitution to Capada. . . . Their Lordships do
not conceive it to be the duty of this Board —it is certainly not their
desire —to cut down the provisions of the Act by a narrow and technical
construction, but rather fo give it a large and liberal interpretation.”

1 Tn Attorney-General for Canada v. Attorney-General for Ontario,
[1937] A.C. 326, at p. 354: “While the ship of state now sails on larger
ventures and into foreign waters she still retains the water-tight compart-
ments which are an essential part of her original structure™.

12 The House of Lords’ holding that it is bound by its own decisions was
actually delivered at the close of the 19th century: London Street Tram-
ways v. London County Council, {1898] A.C. 375.
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the continuance only by the Privy Council of the practice of a
single opinion might be justified, on policy grounds, by the seem-
ingly universal and all-embracing character of a single opinion, as
compared with multiple opinions, and also by the argument that
a single opinion offered clarity and certainty to inferior tribunals
within the rapidly proliferating colonial empire.

We know little about the internal workings of the Judicial Com-
mittee of the Privy Council over the years. Is a simple vote taken
and the matter then left to the unfettered discretion of an indi-
vidual judge appointed by the Lord Chancellor to write the opin-
ion? The more notable Watson-Haldane opinions, for example,
bear all the hallmarks of such a procedure. Alternatively, is there
anything in the nature of a formal judicial conference, correspond-
ing to the United States Supreme Court’s procedure, involving a
regularized interchange of ideas among the members of the panel
with a view to thrashing out the policy alternatives, followed by
circulation of the draft opinion of the court for comment and, if
necessary, alteration? Lord Morton’s remarks®® upon the practice
of the Privy Council in decision-making and opinion-writing during
the period of his own membership of that body would suggest that,
at least in recent years, the latter type of approach has been fol-
lowed by the Privy Council:

In the Judicial Committee, as you know, one judgment goes out as a
judgment of the Board. Now how is that achieved?

Of course, as you can well imagine, we have many discussions as to
the arguments each day when we adjourn at four o’clock, but nobody
makes up his mind finally until the argument is over. Then., when the
direction ‘Counsel and parties will withdraw’ is given, and we are left
alone, a very full discussion takes place and we all state our personal
views. I do not think that it is a breach of confidence to say that the
junior member of the Board is invited to state his views first. The
discussion may be prolonged. If it turns out that we are unanimous,
we go on to decide who shall draft the judgment and what form it
shall take. If, however, for the moment, we are three to two or four
to one, further discussions follow either then or at a later stage, at
which our various views are fully discussed. It may be that unanimity
is thus achieved. If it is not, at least the points of divergence emerge
clearly. If we are still divided in opinion, a member of the majority
drafts the judgment, but our task is by no means finished at that stage,
as you can well appreciate. When the draft judgment has been pre-
pared it is fully considered and freely criticized by the other four mem-
bers of the Board. That accounts, I think, for what may sometimes
seem a long delay before the judgment is finally issued. We are most
anxious to ensure, if possible, that no words are used which may be

13 Morton, op. cit. The guotations that follow are from pp. 115-6 and
113, respectively.
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misunderstood. The responsibility is great, and infallibility is always
rather a burden, since no one is entitled to say, no matter what he
may think,"that the ultimate decision is wrong. As we are human 1
cannot feel that we are never mistaken, but I feel that if five or seven
trained minds all concentrate on trying to produce a judgmert that is
right, they should have a reasonable chance of succeeding.
What happens to those members of the Privy Council who can-
not agree with the conclusions of the majority in an instant case?:
As Lord Morton observes: :
the judgment of the Board takes the form of advice to His Majesty
and no dissenting judgments are written. I feel sure on the whole that
it is a good plan, although it may sometimes cause mild irritation on
the part of members of the Board in a minority, in any case where
there is a difference of opinion. :
It may be, in this connection, that obscurities in the reasons of
occasional opinions of the Privy Council merely cover the fact that
the judges have not been as one in their approach and that the
opinion has been modified to take account of their differences.
Summing up the record of the Privy Council, it seems clear
that although in theory the single-opinion practice, with its ac-
companying cloak of anonymity, may have given a de-personalized
objectivity and certainty to the development of Dominion public
law, on the facts this has not prevented the development of indi-
vidualized approaches or “lines” by various members of the Judi-
cial Committee over the years and the development of alternative
sets of precedents allowing of differing or even directly conflicting
results, both developments being characteristics more usually ob-
served in the jurispridence of courts that follow a multiple-opinion,
as opposed to a single-opinion, practice.

III. Practice in the Commonwealth Countries Generally

A survey of the work of final appellate tribunals in the Common-
wealth countries outside the United Kingdom reveals that in the
case of no one of these tribunals is the giving of only a single
opinion the rule. The Supreme Court of New Zealand, because
the New Zealand constitution is unitary, lacking a bill of rights or
other fundamental guarantees, and also flexible, is but little con-
cerned with public-law questions. It is proposed, however, to de-
vote some space to an examination of the work and practice of
the High Court of Australia, the Supreme Court of the Union of
South Affica, the Supreme Court of the Republic of India, and
the Supreme Court of the Republic of Ireland.**

14 Because of its non-representation at the Conference of Common-
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The High Court of Australia, from its inception, reveals a prac-
tice of individual opinion writing in the public-law field. This may
have stemmed from the fact that, since the High Court is a tri-
bunal having private-law as well as public-law responsibilities, the
practice in private-law cases (following both the House of Lords
and the supreme courts of the various states within the Australian
federation) was unconsciously carried over into the public-law field:
it may have stemmed also from the fact that since the new Aust-
ralian constitution borrowed heavily from the United States, the
Australian High Court in its turn felt it proper to copy United
States practices rather that those of the Privy Council. More likely,
however, the practice of individual opinion-writing stems from the
fact that the original bench of the High Court (Griffith C.J., Barton
and O’Connor JJI.) was a “founding fathers” court, each of the
three judges having been most active in the political movement in
the 1880°s and the 1890’s that culminated in the achievement of
the Australian federation in 1901, Barton indeed having been the
first Prime Minister of the new commonwealth. It might be ex-
pected in these circumstances that all three members of the original
High Court bench would have strongly individualized views on the
new Commonwealth constitution.

The first volume of the Commonwealth Law Reports, covering
the years 1903-1904, contains two major constitutional cases: in
each case, though the three judges are unanimous in their decision,
they file separate opinions. The first case, Tasmania v. Common-
wealth,” involved a consideration of the principles to be applied
in interpretation of the constitution. The second case, Deakin v.
Webb," raised several important questions — the right of the states
to impose income tax on the salaries of federal employees, involv-
ing the so-called immunity of instrumentalities doctrine; and, fur-
ther, certain questions regarding the taking of appeals to the Privy
Council over the powers inter se of the Commonwealth and State
governments under the federal constitution.” On the former ques-
tion in Deakin v. Webb, Griffith C.J. filed an opinion for the full

wealth Prime Ministers of April 1949 Ireland cannot any longer be claimed
to be a member of the Commonwealth; but in view of Ireland’s close
historical associations with the Commonwealth, and also of the compre-
hensive bill of rights in the Constitution of 1937, it is proposed to refer
to the work and practice of its Supreme Court in this survey.

5(1904), 1 C.L.R. 329.

15(1904), 1 C.L.R. 5385.

17 Under s. 74 of the Australian constitution, no appeal can be taken
to the Privy Council from a decision of the High Court upon the limits
inter se of the constitutional powers of the Commonwealth and of the
States, except by certificate of the High Court that the question is one
which ought to be determined by the Privy Council. The restrictiveness
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court, and on the latter, the three High Court judges filed opinions
seriatim. Curiously enough, in spite of the strong. personalities.of
the first three High Court justices,. the practice of individual opin-
ion-writing did not make for basic disagreement or, in particular,
for the development of conflicting lines of approach to the con-
stitution. ‘ : , ,

Several years passed before-a. brilliant minority (Isaacs and
Higgins JI.), appointed to the bench in 1906, not merely began to
dissent from the majority opinions, but to persist in their dissents
and to refuse to recognize previous majority opinions in pari ma-
teria as binding in subsequent cases. As.the original members of
the High Court left the bench and new appointments were made,
the old minority became the core of the new majority, a fact that
was recognized by the decision in the Engineers case in 1920,% in
which, symbolizing the switch in court interpretation, Isaacs J. gave
the. opinion of the court. The Engineers case had a dual impor-
tance for Australian constitutional law. Not merely did it mark
the elimination of the American immunity of instrumentalities doc-
trine from Australian constitutional law? but it involved the blan-
ket rejection of United States constitutional cases as authorities in
Australia. Henceforth American sources and American methods.
of constitutional interpretation were to be ignored; the constitu-
tion was to be approached instead through the dry light of reason
and the English rules of statutory construction.

The elimination of recourse to American example did not in
any way affect the High Court’s practice of individual opinion-
writing: it is to-day almost a general rule for the High Court that
in major cases the judges should deliver opinions seriatim. In the
Bank Nationalisation case, in 1948, four of the six judges wrote
separate opinions (Latham C.J., Starke, Dixon and McTiernan J1.)
and the remaining two (Rich and Williams JJ.) wrote a joint opin-
ion: as to a portion only of the judgment in the Bank Nationalisa-
tion case, Latham C.J. and McTiernan J. dissented from the balance.
of the court, though as to the remainder of the judgment the six

of this constitutional provision, so far as appeals to the Privy Council are
concerned, has been accentuated by the fact that, by its own decision, the:
High Court is the final judge of what is an infer se question for purposes.
of appeals to the Privy Council: Baxter v. Commissioner of Taxation (1907),
4 C.L.R. 1087. :

8 Amalgamated Society of Engineers v. Adelaide Steamship Company
(1920), 28 C.L.R. 129. The opinion of the court (Knox C.J., Isaacs, Rich.
and Starke JJ.) was delivered by Isaacs J.; Higgins J. concurring specially;.
Gavan Duffy J. dissenting.

¥ See, though, Melbourne Corpordtion v. Commonwealth (1947) 74
C.L.R. 31, for a qualified revival of that doctrine.

2 Bank of New South Wales v. Commonwealth (1948), 76 C.L.R. 1.
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judges were unanimous. In Australian Communist Party v. Com-
monwealth, all seven judges sitting on the case wrote separate
opinions, Latham C.J.’s opinion being a dissent, in fact the only
dissent.

The elimination of recourse to American practice and exper-
ience may, however, have profoundly influenced the High Court
in other respects. With the concomitant insistence by the High
Court that its role is only “law-finding”, and not “law-making”,
and that it has no regard to policy factors,” the retreat of the High
Court from a world of political, social and economic facts into a
“heaven of juristic concepts™ has become more and more marked.?®
The opinions alone in the Bank Nationalisation case (as reported in
the Commonwealth Law Reports) cover 252 pages of tight, Aus-
tinian reasoning; in the Communist Party case, 157 pages. And
this cult of prolixity in the opinion-writing of members of the
court has its effect on the conduct of cases and on the attitude of
counsel too— oral argument by counsel before the High Court in
the Bank Nationalisation case occupied thirty-nine days of the
court’s time (between February 9th and April 15th, 1948); the
same case, before the Privy Council, was argued, orally, by coun-
sel for thirty-six days (between March 14th and June 1st, 1949), a
“record for length of time” before the Privy Council, as the offi-
cial report of the case in the Law Reports tersely records.* In the
Communist Party case, oral argument before the High Court of
Australia occupied twenty-four days.

Only a few comments will be made for the moment on this
aspect of the High Court’s work. Would the High Court gain, in

2 (1951), 83 C.L.R. 1.

22 “The controversy before the Court is a legal controversy, not a po-
litical controversy. It is not for this or any court to prescribe policy or to
seek to give effect to any views or opinions upon policy. We have nothing
to do with the wisdom or expediency of legislation. Such questions are
for Parliament and the people.” Per Latham C.J. in South Australia v.
Commonwealth (1942), 65 C.L.R. 373, at p. 409,

2 “Jt is not sufficiently recognised that the Court’s sole function is to
interpret a constitutional description of power or restraint upon power
and say whether a given measure falls on one side of a line consequently
drawn or on the other, and that it has nothing whatever to do with the
merits or demerits of the measure. Such a function has led us all I think
to believe that close adherence to legal reasoning is the only way to main-
tain the confidence of all parties in federal conflicts. It may be that the
Court is thought to be excessively legalistic. I should be sorry to think
that it is anything else. There is no other safe guide to judicial decisions
in great conflicts than a strict and complete legalism.” Remarks by Sir
Owen Dixon on the occasion of his being sworn in as Chief Justice of the
High Court, as reported in (1952), 26 Aust. L.1. 2, at p. 4.

24 [1950] A.C. 235, at p. 240: two members of the seven-member board

of the Privy Council that originally sat to hear the case, Lord Uthwatt
and Lord Du Parcq, died during the hearing.
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the ultimate clarity and force of its decisions, by- attempting to
dam the torrent of verbal argument before it? Would, for example,
the customary one-hour of oral argument permitted each side by
the United States Supreme Court,” coupled with a more compre-
hensive brief, have made for more Iucid presentation of the issues
in the Bank Nationalisation case than the exhaustive (and no doubt
exhausting) argument the High Court actually permitted? Without
question, I think it can be said that the verbose, seriatim opinions
of the various High Court judges in the Bank Nationalisation case
suffer badly, in terms of clarity and analysis of the basic issues in-
volved, by comparison with the short opinion® that Lord Porter
ultimately delivered for the Privy Council on appeal from the High
Court.

The Appellate Division of the Supreme Court of South Africa,
except in the last five years, when the impact of Prime Minister
Malan’s apartheid programme has produced a certain amount of
litigation, has been but little concerned with public-law matters,
the South African constitution being unitary in character and hav-
ing no bill of rights or other system of fundamental limitations on
legislative power, apart from the provisions safeguarding the voting
rights of “coloured voters” in the Cape Province and the provisions
on equality of the English and Dutch languages —the so-called
“entrenched clauses”. An examination of the work of the Appellate
Division in South Africa indicates that there is no general practice
of having a single opinion for the whole court; though there is
some tendency towards an “opinion of the court”, with dissents,
only, being recorded separately.

In Ndiwana v. Hofmeyr,¥ the leading case on the South African
constitution up to the time of the current constitutional controversy,
the opinion of the court was given by Acting-Chief Justice Strat-
ford, and it is recorded in the official report of the case that De
Villiers, De Wet and Watermeyer JJ.A. concurred in it: likewise,
in Harris v. Minister of the Interior, in 1952, the case which over-
tuled Ndlwana v. Hofmeyr, there is a single “opinion of the court™
given by Chief Justice Centlivres, the report of the case stating
that Justices Greenberg, Schreiner, Van Den Heever and Hoexter
concurred. Harris v. Minister of the Interior represents the formal:

opening of the struggle between the Malan government and the

25 )See, 6g(§:nera11y, Hughes, The Supreme Court of the United States
(1928) p. 60. .

.26 25 pages in the Commonwealth Law Reports (1949), 79 C.L.R. 497,
618-642; 26 pages in the Appeal Cases, [1950] A.C. 235, 288-313.

27 [1937] A.D. 229.

28119521 2 S.A.L.R. 428,
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Supreme Court over the apartheid programme: after the Malan
government had, as a counter-move, set up a special High Court
of Parliament to over-ride the Supreme Court’s decision in Harris
v. Minister of the Interior, the Supreme Court ruled the move in-
valid.® It is of interest to note that in this second Harris case, in
marked contrast to the first, all five judges sitting in the Appellate
Division of the Supreme Court (Centlivres C.J., Greenberg, Schrei-
ner, Van Den Heever, and Hoexter JJ.A.) filed individual opin-
ions. Perhaps they did so as a gesture of solidarity in face of the
criticism heaped by the Malan government on Chief Justice Cent-
livres’ opinion in the first Harris case: in any event, I think it is
clear that the multiplication of opinion-writing in the second case,
and especially Mr. Justice Van Den Heever’s opinion, politically
strengthened the Chief Justice’s original stand by supplying Roman-
Dutch legal arguments in support, where the Chief Justice himself,
in both the first and the second cases, had relied exclusively on
English legal precedents. It is to be noted, in connection with the
apartheid cases that have come to the Supreme Court of South
Africa, that Chief Justice Centlivres has generally taken the lead
for the Appellate Division, the opinions of the court being normally
his work, even in the period before his promotion from associate
justice to chief justice.™

The members of the Appellate Division of the Supreme Court
of South Africa would appear to eschew any notion of persistent
{*educational”) dissenting, once the views of a majority of the
court have been laid down on a particular point. Thus Sachs v.
Diénges,™ the first of the recent cases over the issue of passports,
was a three-to-two decision (Watermeyer C.J. for the court, with
Greenberg and Schreiner JI.A. each concurring specially; Cent-
livres and Van Den Heever JJ.A. each dissenting specially) deny-
ing the right of the South African government to deprive a subject
of a passport by executive revocation. The same basic question
was presented once more for decision by the court, during the
same term, in Ddnges N.O. v. Dadoo,* the opinion of the Appellate
Division being given by Centlivres J.A. and involving the direct
application of the decision in Sachs v. Donges, to which Centlivres
himself had dissented. In Dénges N.O. v. Dadoo, Watermeyer C.J.,
Greenberg and Schreiner JJ.A., concurred in Centlivres J.A.’s opin-

% Minister of the Interior v. Harris, [1952] 4 S.A.L.R. 769.

0 See, for example, Dénges v. Dadoo, [1950] 2 S.A.L.R. 321, and Rex
v. Abdurahmai, [1950] 3 S.A.L.R. 136, for opinions for the court written
by Centlivres while still an associate justice.

31§1950] 2 S.A.L.R. 265.

2211950} 2 S.A.L.R. 321.



1953] Judicial Concurrences and Dissents 607

ion, though without writing individual opinions, and Van den
Heever J.A., who had also, like Centlivres J.A., dissented in Sachs
v. Donges, concurred specially.

The work of the Supreme Court of Ireland, in the period since
the adoption of the new republican constitution of 1937, indicates
that the court, at least in the private-law sphere, has not followed
any single-opinion practice. In the public-law sphere, the position
deserves some further examination. While Timothy Sullivan was
chief justice, from 1936 to 1946, the opinions of the court in con-
stitutional cases were invariably unanimous, possibly owing in part
to the dominance of the chief justice, who seems successfully to
have insisted on giving the court’s judgment in constitutional cases
in person.®® Under Chief Justice Maguire, who succeeded Chief
Justice Sullivan in 1946, the practice is less invariable, in this res-

" pect at least; though there is still an opinion of the court in con-
stitutional cases, the opinion-writing is shared among the chief
justice and other members of the court, notably Justices Murna-
ghan and O’Byrne.* The chief justice or in his absence the senior
justice sitting on the case, when he is not personally giving the
opinion of the court, normally opens with a formal announcement
as to the member of the court who will deliver the judgment of
the court.® :

There seems to be only one major constitutional case since 1937,
however, in which the pattern of a single opinion of the court,
without any recorded dissents, has been departed from by the mem-
bers of the Irish Supreme Court—In the matter of Tilson, Infants.
In this case the opinion of the court was given by Murnaghan J.
(Maguire C.J., O’Byrne and Lavery JJ. concurring without opin-
ion), while Black J. dissented at some length. This case began as a
private-law matter involving the validity of an ante-nuptial agree-
ment by the husband that any issue of the marriage should be

33 See for example, In re Article 26 of the Constitution and the Offences
against the State (Amendment) Bill, 1940, [1940] L.R. 470; In re McGrath
and Harte, {19411 LR. 74; The State (Walsh and Others) v. Lennon and
Others, [1942] LR. 124; In the matter of Article 26 of the Constitution and
in the matter of the School Attendance Bill, 1942, [1943] L.R. 334.

3¢ National Union of Railwaymen and Others v. Sullivan and Others,
[1947] 1.R. 91 (opinion of the court delivered by Murnaghan J.); Fisher
v. Irish Land Commission and Attorney-General, [1948] L.R. 19 (Maguire
C.J.); Buckley and Others (Sinn Fein) v. Attorney-General and Another,
[1950] I.R. 71 (O’Byrne J.); Comyn V. Attorney-General, [1950] L.R. 161
(Maguire C.J.); In re Philip Clarke, [1950] L.R. 239 (O’Byrne J.); In the
matter of Tilson, Infants, [1951] 1.R. 23 (opinion of the court by Mur-
naghan J.; Black J. dissenting).

3 See, for example, Buckley and Others (Sinn Fein) v. Attorney-General
and Another, 119501 L.R. 71; In ve Philip Clarke, [1950] L.R. 239.

3671951 LR. 23. .
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brought up in the Roman Catholic religion., the husband being
Protestant and the wife Roman Catholic. The question for the
court was whether the normal common-law rule giving the father
primacy in determining the religious education of the children of
his marriage, even where an ante-nuptial agreement made specific
provision on the point, was displaced or modified by the provisions
of the constitution of 1937.%” The court majority held that under
the constitution of 1937 both parents had a joint power and duty
in respect of the religious education of their children and that if
they together made a decision and put it into practice (as by an
ante-nuptial agreement) it was not in the power of either parent
to revoke the decision against the will of the other.

It might be observed in passing that in the 7ilson case, in both
the majority “opinion of the court” and the dissenting opinion,
policy factors tend to be canvassed much more frankly and openly
than in the other Irish constitutional cases surveyed, where there
is only a single opinion without any recorded dissents. Perhaps
the reason for this is simply the explosive nature (in an Irish con-
text) of the religious education issue involved in the Tilson case:
it may be also that the challenge of open disagreement on the court
contributed its part to the crispness of the opinions actually filed
there.

In India, since the abolition of appeals to the Privy Council in
October 1949, and the coming into force of the new republican
constitution on January 26th, 1950, the Indian Supreme Court has
followed no practice of giving a single opinion whether in public
or private-law cases. In fact, in the short time since its attainment
of final appellate status, the Indian Supreme Court seems to have
come closest, of all the supreme courts of the Commonwealth, to
the practice of the United States Supreme Court. The problem the
High Court of Australia approached in the Engineers’ case in 1920,
and in effect resolved per incuriam, of how to approach the inter-
pretation of a constitution, was faced also by the Indian Supreme
Court in Gopalan v. State of Madras in 1950, the leading case to
date under the new constitution.*® Though the majority of the court,
through Chief Justice Kania, successfully maintained the positivist
approach to constitutional law, with strict and literal interpretation
as the guiding principle of construction, Mr. Justice Fazl Ali, in a

3 Constitution of 1937, articles 41, 42, 44,

35 Abolition of the Privy Council Jurisdiction Act, 1949, Constituent
Assembly Act No. V of 1949.

% (1920), 28 C.L.R. 129.

4 {1950), 13 Supreme Court Journal 174,
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brilliant dissent that is surely as much an appeal to the future as
to the present, came out in favour of a “purposive” (or policy-
oriented) approach to constitutional interpretation.* In maintain-
ing such an attitude in his dissent in the following year in Keshavan
Madhava Menon v. State of Bombay,2 Mr. Justice Fazl has carved
out for himself a strongly personalized approach to the new re-
publican constitution, distinct from that of the current majority
on the court, which is reminiscent of some of the more notable
lines of dissent in American constitutional law.

It is to be noted that in the Gopalan case, five of the six judges
sitting (Kania C.J., Fazl Ali, Mahajan, Mukherjea and Das JJ.)
filed individual opinions, Mahajan J. dissenting specially along with
Fazl Ali J. In the Keshavan Madhava Menon case, in which Fazl
‘Ali J. and Mukherjea J. dissented from the majority, three opin-
ions were filed: Das J. giving the opinion of the court, Mahajan J.
concurring specially, and Fazl Ali J. dissenting specially.®

IV. Practice of the United States Supreme Court

During the first few years of the United States Supreme Court’s
work, its justices tended to deliver opinions seriatim, the first re-
ported opinion of a justice, in fact, being a dissent delivered in
this manner.** Though not himself originating the change, Chief
Justice Marshall is generally credited with establishing the pattern
that there should be an opinion of the court representing the views
of the various justices.”® At its inception the new practice was not
without its critics: Thomas Jefferson, in particular, assailed the
notion of an opinion arrived at by justices “huddled up in con-
clave, perhaps by a majority of one, delivered as if nnanimous,
and with the silent acquiescence of lazy or timid associates, by a
crafty chief'judge, who sophisticates the law to his mind by the
turn of his own reasoning”.*® Jefferson thought that there should
be a rule requiring the judges to announce seriatim their opinions
in each case: thus each judge would take his own position, “throw

-4 Ipid., p. 197.

- 42 (1951), 14 Supreme Court Journal 182, at p. 187.

4 The opinion writing of the Indian Supreme Court justices in the
Gopalan case approaches the prolixity of the High Court of Australia, the
five opinions in the case totalling 136 pages: by contrast, the three opin-
ions in the Keshavan Madhava Menon case amount to only seventeen pages.

4 See Georgia v. Brailsford (1792), 2 Dallas 402, at p. 404.

4 Hughes, The Supreme Court of the United States (1928) pp. 64 e
ge%. ; Moorhead, Concurring and Dissenting Opinions (1952), 38 A.B.A.J.

21.

¢ Jefferson’s Works, Vol. 7, p. 191, letter to Thomas Ritchie, Decem-

ber 25th, 1920; Hughes, op. cit., p. 65.



610 THE CANADIAN BAR REVIEW [VOL. XXX1

himself in every case on God and his country; both will excuse
him for error and value him for his honesty”.¥” Nevertheless, the
Marshall-established pattern of an “opinion of the court”, or more
precisely an “‘opinion of the court” representing all majority jus-
tices, seems to have prevailed with few exceptions for more than a
century. As late as 1938, Mr. Justice Frankfurter felt it necessary
to preface an opinion, in which he concurred specially with the ma-
jority of the Supreme Court,”® by the following remarks:*

1 join in the Court’s opinion but deem it appropriate to add a few re-
marks. The volume of the Court’s business has long since made im-
possible the early healthy practice whereby the Justices gave expression
to individual opinions. (The state of the docket of the High Court of
Australia and that of the Supreme Court of Canada still permits them
to continue the classic practice of seriatim opinions.) But the old tra-
dition still has relevance when an important shift in constitutional
doctrine is announced after a reconstruction in the membership of the
Court. Such shifts of opinion should not derive from mere private
judgment. They must be duly mindful of the necessary demands of
continuity in civilised socjety. A reversal of a long current of decisions
can be justified only if rooted in the Constitution itself as an historic
document designed for a developing nation.

By contrast to the United States Supreme Court’s general and
long-sustained avoidance of separate concurring opinions, how-
ever, the practice of writing special dissenting opinions seems to
have become accepted fairly early. As noted already, Georgia v.
Brailsford,®™ the first case in which opinions were reported, con-
tains a dissenting opinion;™ and it has been observed that what
is often taken to be Chief Justice Marshall’s masterpiece is a dis-
senting opinion, Ogden v. Saunders,” a case dealing with the va~
lidity of state insolvency laws.®® The most famous dissents in the
history of the United States Supreme Court, of course, are those
of Mr. Justice Field and Mr. Justice Holmes; for in each case views
that were originally heretical eventually became the new orthodoxy.

47 Jefferson's Works, Vol. 7, p. 276, letter to William Johnson, March
4th, 1823.

B Graves v. New York ex rel. O Keefe (1938), 306 U.S. 466. In this case
Stone J. gave the opinion of the Suppreme Court over-ruling earlier Su-
preme Court decisions (notably Collecror v. Day (1871), 11 Wall. 113)
in so far as they recognized an implied constitutional immunity from non-
discriminating income taxation of the salaries of officers or employees of
the national or state governments or their intrumentalities. Frankfurter
J. concurred specially; and Butler J. (McReynolds J. with him) dissented
specially.

#(1938), 306 U.S. 466, at p. 487.

50 (1792}, 2 Dallas 402.

51 Per Johnson J. at p. 404,

52 (1827), 12 Wheaton 212, at p. 331.

i Hughes, op. cit., p. 66.
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Mr. Justice Field’s dissents in the Slaughter-House cases,* and in
Munn v. Illinois,”® in which he propounded his own rigorous be-
liefs in laissez-faire and liberty of contract, provided the basis for
M. Justice Peckham’s opinion for the court in Allgeyer v. Louisi-
ana;% and that decision in its turn formed the basis of Mr. Justice
Peckham’s majority opinion in Lochner v. New York,” which at
last formally enshrined the doctrine of liberty of contract (under
the name of “substantive due process”) in the American counstitu-
tion as a protection for the businessman against governmental
regulation. The Lochner case is distinctive also in the fact that it
contains certainly the earliest, and probably also the most famous,
of the great Holmesian dissents. The Holmes dissent in the Lochner
case in 1905 and the parallel Holmes dissent in 4dkins v. Children’s’
Hospital in 1923% from the attempt, by a majority of the court,,
to equate the due process clauses in the 5th and 14th amendments
to the United States constitution with the maintenance of eco-
nomic laissez-faire, were fully vindicated by the Supreme Court’s
decision in West Coast Hotel Co. v. Parrish in 1937.% Likewise,
Holmes’ dissents from the drastic limitations imposed by the then
majority of the court on the scope of the national commerce power,
as a support for legislation by the national government in the social
and economic sphere,® were finally accepted by a new majority on
the court after 1937 as the proper interpretation of the commerce
power under the constitution.®

It is not surprising that the year 1937 and the period imme-
diately following, when a majority of the Supreme Court finally
approved the basic interpretation of the constitution that had been
sponsored, as an heretical view only, by Mr. Justice Holmes from
the time of his appointment to the court in 1902, and by Mr. Justice
Brandeis after his appointment in 1916, are conventionally des-
‘cribed in American constitutional law as the period of the “Court
Revolution”. For the crucial defection by Mr. Justice Roberts in
1937, in West Coast Hotel Co. v. Parrish,®® from the position he

64 (1873), 16 Wall. 36, Bradley J. also dissenting specially.

8 (1877), 94 U.S. 113. ‘

5 (1897), 165 U.S. 578.

57 (1905), 198 U.S. 45.

58 (1923), 261 U.S. 525.

59 (1937), 300 U.S. 379. West Coast Hotel v. Parrish expressly over-
ruled the Adkins case.

® See, for example, Hammer v. Dagenhart (1918), 247 U.S. 251, Holmes
J. dissenting.

& See, for example, United States v. Darby (1941}, 312 U.S. 100.

% (1937), 300 U.S. 379.
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had maintained up to that time,® had the effect of dethroning the
reigning conservative majority on the court (Van Devanter, Mc-
Reynolds, Sutherland and Butler) and converting it into an im-
potent minority of four in a court of nine, a situation which sub-
sequent retirements from the court and the accompanying Roose-
velt replacements consolidated beyond immediate redemption.

A dissent of the Holmesian variety is, therefore, in a special
sense what Chief Justice Stone labelled a

warping note that legal doctrine must not be pressed too far. It some-
times, for better or for worse, arrests a trend and sometimes reverses
it, Its appeal can properly be only to scholarship, history, and reason,
and if the business of judging is an intellectual process, as we are
entitled to believe that it is, it must be capable of withstanding and
surviving these critical tests.®

Dissents do tend, of course, as Chief Justice Stone also noted,®
to “break down a much cherished illusion of certainty in the law
and of infallibility of judges”. His own pungent dissent in the
Gobitis case in 1940 (the first “flag salute” case®), coupled with
the very strong criticism to which the majority opinion was sub-
jected in law reviews throughout the United States,*” brought about
the overthrow of the majority opinion within the space of three
years, in West Virginia Board of Education v. Barnette (the second
“flag-salute™ case®™) over a strong dissent by Mr. Justice Frank-
furter, who castigated the majority for their rapid volte face.®
Major switches of judicial opinion, particularly when they occur
as in the “flag salute cases over only the briefest space of time,
have done much to arouse the quite considerable volume of criti-
cism that has been directed at the various benches of the United

& Roberts J. had concurred, in the previous year, in the majority opin-
ion in AMorehead v. New York ex rel. Tipaldo (1936), 298 U.S. 587.

% Stone, Dissenting Opinions Are Not Without Value (1942), 26 J.
Am. Jud. Soc’y 78.

& Ihbid., p. 78.

$o Minersville School District v. Gobitis (1940), 310 U.S. 586, Frank-
furter J. giving the opinion of the court, with Stone J. the sole dissentent.

% The Gobitis case was discussed in (1941), 1 Bill of Rights Rev. 267;
(1940), 15 Calif. St. B.J. 161; (1940), 40 Col. L. Rev. 1068; (1940), 26
Corpell L.Q. 127; (1940), 2 Ga. B.J. 74; (1940), 29 Geo. L.J. 112; (1940),
9 Int"l Jurid. Ass'n Bull. 1; (1941), 9 J. B. A. Kan. 279; (1940), 39 Mich. L.
Rev. 149; (1941), 6 Mo. L. Rev. 106; (1940), 18 N.Y.U.L.Q. Rev. 124; 19
ibid. 31; (1940), 12 Rocky Mt. L. Rev. 202; (1940), 15 St. John’s L. Rev.
95; (1940), 14 So. Calif. L. Rev. 57; (1940), 14 U. of Cin. L. Rev. 444;
(1940), 4 U. of Detroit L. J. 38; (1940), 15 Wash. L. Rev. 265. See Dowling,
Cases on Constitutional Law (4th ed., 1950), 1952 Supplement, p. 208.

% (1943), 319 U.S. 624; Jackson J. giving the opinion of the court;
Black and Douglas JJ. concurring specially in a joint opinion; Murphy
J. concurring specially; Roberts and Reed JJ. dissenting; Frankfurter J.
dissenting specially.

9 (1943), 319 U.S. 624, at p. 646,
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States Supreme Court during the Roosevelt and Truman eras. Mr.
Justice Roberts, his own crucial switch in 19377 notwithstanding,
was moved to protest against the

present policy of the court freely to disregard and to over-rule con-
sidered decisions and the rules of law announced in them. This ten-
dency, it seems to me, indicates an intolerance for what those who
have composed this court in the past have conscientiously and de-
liberately concluded, and involves an assumption that knowledge and
wisdom reside in us which was denied to our predecessors. . . . The
reason for my concern is that the instant decision [Smith v. Allwright],
over-ruling that announced about nine years ago,” tends to bring ad-
judications of this tribunal into the same class as a restricted railroad
ticket, good for this day and train only. I have no assurance, in view
of current decisions, that the opinion announced to-day may not
shortly be repudiated and over-ruled by justices who deem they have
new light on the subject. . . .72

Now the United States Supreme Court of the post-1937 era
has been a court not merely of frequent and sometimes multiple
dissents but a court of multiple concurrences. Where on the “Old
Court” before 1937 there was a clear line of division between ma-
jority and minority justices—a two-party. system, as it were, with

“conservative” majority and a “liberal” group of dissenters —
no such easy two-way, conventional classification could be applied
meaningfully to justices who were all, shortly after 1937, “New
Deal” or “Fair Deal” appointments.” The simple explanation seems
to be that with the overthrow of the “laissez-faire constitution”
after the court revolution of 1937, and the accompanying igno-
minious rout of the conservative bloc on the court, the new ap-
pointees to the court, having no longer any one polar issue (con-

 Supra, pp. 611-2.

" Grovey v. Townsend (1935), 295 U.S. 45.

2 Smiith v. Allwright (1944), 321 U.S. 649.

" As a contemporary critic of the immediately post-1937 court noted:
“The part1c1pat10n of Justice Stone in right-wing dissents may seem
strange, in view of his reputation as one of the soundest and ablest liberals
on the Court. Two explanations suggest themselves. One is that he has
deviated slightly to the right in his views with the passage of time. The
other is that he has maintained very nearly his original position, but that
the Court with recent appointments moved so substantially leftward that
views which put Stone to the left of the Court ten years ago now .occasional-
ly leave him exposed in dissent on the right.” Pritchett, Divisions of Opin-
ion Among Justices of the U.S. Supreme Court, 1939-1941 (1941) 35
Am. Pol. Sci. Rev. 890, at p. 897.

Stone, of course, was a carry-over, as an associate justice, from the
pre-1937 court, havmg been originally appointed to the Supreme Court
by Calvin Coohdge in 1925. He was promoted to chief justice by Franklin
Roosevelt in 1941, a promotion undoubtedly influenced strongly by
Stone’s “liberal” votmg record as an associate justice during the era of the
“0Old Court” before 1937. .
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servative-liberal) around which they could revolve, began to dis-
agree among themselves.™

It is not proposed to canvass in detail the areas in which the
more basic disagreements have occurred on the Supreme Court
since 1937: it is sufficient here to say that the disagreements have
been concerned essentially with the rights of man and not with
rights of private property. The disagreements mark differing de-
grees of judicial tolerance toward legislative and executive action
on the part of the states as distinct from the national government.”™
The line of cases on freedom of speech from the early 1940’s on-
wards, which is highlighted by the decision on the boundaries of
free speech during the Cold War given in the Dennis case in 1951,
would seem to confirm the existence of a new conservative-liberal
line of division on the court (though in the area of political and
civil rights now, as distinct from the division over economic rights
on the pre-1937 court), the new conservative majority having been
consolidated markedly by the deaths of Justices Murphy and Rut-
ledge in 1949 and their replacement by Justices Clark and Minton.
Yet major controversies, like the one over the recent Steel decision,”
suggest that any such classification is over-facile and tends to ignore
some significant cross-factors.

Critics of the practice of the United States Supreme Court in
opinion-writing since 1937 point to a diminution in the value of
the judicial precedent as a guide to future decisions, and a con-
sequent increase in the problems of the business man and of the
lawyer who must advise him.” They point to the fragmentation of
opinion:

" “Perhaps one answer is that battle lines which were maintained
fairly rigidly when there was organized and rather equal copservative-
liberal opposition have degenerated into guerilla warfare now that the
major battle has been won by the liberals. . . . Perhaps it is that since the
old rules have been overthrown in so many fields, there is natural uncer-
tainty while the new ones are being worked out.” Pritchett, The Coming

ol ;{18 New Dissent: The Supreme Court 1942-43 (1943), 11 U. of Chi.
L. Rev. 49.

ECL‘. Lashly and Rava, The Supreme Court Dissents (1943), 28 Wash.
U. L. Q. 191,

% Dennis v. United States (1951), 341 U.S. 494: Vinson C.J. for the
court (Reed, Burton and Minton JJ. with him); Frankfurter J. and Jack-
son J. each concurring specially; Black J. and Douglas J. each dissenting
specially; Clark J. taking no part in the case.

7 Youngstown Sheer and Tube Co. v. Sawyer (1952), 343 U.S. 579:
Black J. for the court (Frankfurter, Douglas, Jackson and Burton JJ.
with him); Frankfurter J., Douglas J., Jackson J. and Burton J, also each
concurring specially; Clark J. concurring in the judgment (though not
also in the opinion) of the court and also concurring specially; Vinson
C.J. dissenting (Reed and Minton JJ. with him).

8 Ballantine, The Supreme Court: Principles and Personalities (1945),
31 A.B.AJ. 113,
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It is actually becoming unusual for all the Justices to join in the so-
called ‘opinion of the Court’. It happens not infrequently that votes
of the Justices are divided three or more different ways, so that there
is no clear majority in favour of any single ground of decision. The ex~
change of views on opinion Mondays is coming to resemble the de-
bates on the floor of Congress. . . . What has happened is that dis-
cussions previously cloaked in the secrecy of the conference room are
being thrown open to the public. Most of the Justices are lawyers of
exceptional stature, and the exposition of their differences of view is
accompanied not only by penetrating and scholarly dissertations on
the principles of government but by a brilliant display of the technique
of the practicing advocate.”™

Analyses of the causes of the multiplication of opinion-writing
on the United States Supreme Court have mentioned certain no
doubt obvious facts.®® Personal differences among the individual
justices clearly play some part in the work of the court— Mr. Jus-
tice McReynolds’ difficult relations with his brother justices are
notorious® and differences in more recent years between Justices
Black and Jackson and between Justices Frankfurter and Douglas
have been the subject of comment®-—but the influence of such
factors on the actual decisions of the Supreme Court shouid not
be exaggerated.¥® Nor should the frequently-advanced argument of
the lack of technical legal knowledge on the part of members of
the court, through deficiencies in technical legal training and educa-
tion or in sustained experience at the bar or on the bench, be ac-
cepted as a completely satisfactory explanation of the multiple
concurrences and dissents in the court’s decisions.® The justices of
the United States Supreme Court, it is true, by comparison with
the personnel of final appellate tribunals in other countries, are
not so muuch technical lawyers as men of broad experience in pub-

- lic and national affairs;% yet Holmes, the great dissenter, was after

™ Ibid., p. 113.

80 Palmer Supreme Court of the United States Analysis of Alleged
and Real Causes of Dissents (1948), 34 A.B.A.J. 6

81 As to McReynolds relations with Brandeis J., see Howe ed., Holmes-
Laski Letters (1953) pp. 413, 842; Frank, Cases on Constitutional Law
{Ist ed., 1950) p. 361 As to’ his relations with Clarke J. ., see Howe, op.
«<cit., pp. 554-5, Frank, op. cit. As to his attitude towards Cardozo J., see
Frank, op cit. Cunously enough, Holmes speaks of McReynolds with
kmdhness Howe, op. cit., pp. 413, 554, 842, 1253-4, 1259,

82 See, for example Schlesinger The Supreme Court-1947 (1947), 35
Fortune 73.

83 Personal disputes of this nature are clearly not conﬁned to the
United States Supreme Court, though possibly they would be conducted
more covertly in other countries. Shortly before the retirement of Mr.
Justice Starke from the High Court of Australia, his brother justice, Mr.
Justice McTiernan, announced that he could not continue to sit with
him: Sydney Morning Herald, October 23rd, 1948.

8 Cf. Palmer, op. cit. (1948), 34 AB.A.J. 677.

% The popular adage (cf. Howe, op. cit., p. 1503} that-the United
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all, among his other remarkable qualities, an accomplished tech-
nical lawyer, and the two most distinguished members of the present
bench from the viewpoint of formal legal education, the former .
law professors, Frankfurter and Douglas, are among the more
persistent writers of individual opinions.

A further explanation for the proliferation of opinion-writing
— the presence of unusually independent thinkers on the United
States Supreme Court-—deserves some closer examination. No one
studying the work of the court to-day can fail to react to the strati-
fication consciously employed by teachers and students in the anal-
ysis of the work of the individual justices: some judges are notice-
ably “stronger” than others, and their opinions, whether majority
or minority, command respect in comparison with those of their
more prosaic colleagues:

Because of the fame of the picturesque and ‘magnificent Yankee® . . .
and above all the later triumph of his ideas in matters of far-reaching
significance, the dissenting opinion stood dramatically revealed and
confirmed as a powerful instrument of change in the law. Would it be
strange if some members of the present Court, particularly admirers
of the late Justice Holmes, should be subconsciously moved in the
direction of dissent. . . . The enhanced prestige of dissent may be in
itself an encouragement to frequent utterance of dissident views.3¢

The manifest scorn reserved by contemporary law students for the
“Four Horsemen™ of the pre-1937 court (Van Devanter, McRey-
nolds, Sutherland and Butler) stands as an implied warning to sub-
sequent court majorities that their own supremacy may be equally
transitory.¥

States Second Circuit Court, certainly in the days when it included among
its members Learned Hand and his cousin, Augustus Hand, is the “strong-
est English-speaking Court™, seems in this regard less a reflection on the
capacity of the United States Supreme Court than a recognition that the
Supreme Court is a policy-making body rather than a technical law court.

8 Palmer, op. cit. (1948), 34 A.B.A.J. 677.

87 As to Holmes® own view on dissenting opinions, see Howe, op. cit.,
at p. 560: “*After all I succumbed and have written a short dissent in a
case which still hangs fire [Craig v. Hechr (1923), 269 U.S. 255, at p. 2801
1 do not expect to convince anyone as it is rather a statement of my con-
victions than an argument, although it indicates my grounds. Brandeis
is with me, but I had written a note to him saying that 1 did not intend to
write when the opinion came and stirred my fighting blood. Not of course
that I refer to that, which I think is the worst possible form —but I think
it will be gathered that T don’t agree with it. I dislike even the traditional
‘Holmes Dissenting’. We are giving our views on a question of law, not
fighting with another cock.™ Again, ibid., p