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The Principles of Agency . By HAROLD G . HANBURY, D.C.L. Lon-

don : Stevens & Sons Limited . Toronto : The Carswell Company, Limited . 1952. Pp. xviii, 237. ($5 .25)

The Law of Agency . By RAPHAEL - POWELL, M.A ., B.C.L. London :

Sir Isaac Pitman & Sons, Limited . Toronto : Sir Isaac Pitman
& Sons (Canada) Ltd . 1952. Pp. xliv, 355. ($8.50)

Two completely new books on agency have just been published. Both constitute admirable contributions to a field that is shy of good texts. And they
are sufficiently different in style and approach to make both of them valuable additions to the law and business library.
Professor Hanbury's book had its origin in lectures he delivered at the
University of Oxford as Vinerian Professor of English Law, and the easy
style of the text reflects its origin . The author's preface states that "there is
room for a concise account of general principles, illustrated by references to
the cases of the greatest importance" . This book falls within that field . Because of the conciseness of the account it cannot aspire to an exhaustive discourse . The result is that reference to English case materials is restricted,
and Canadian and American cases, comments and articles are not drawn upon . But the work makes an excellent "first reader" for the student and
should be a handy reference to basic principles for the practitioner. The subject is well introduced and well organized . The book's particular attraction
is the clarity with which it points out the difficulty of drawing principles in
anything but broad statements and in consequence, regrettably but truly,
principles of questionable efficacy . But the author brings into relief the
hints and tendencies, the trends, in the law of agency. This approach to the
subject, which runs throughout the book, is particularly evident on and following page 155, where he sets out general guides to the determination of
the personal liability of the agent .
It is inevitable in a book on so varied a field as this, where a careful and
extensive introduction to the subject is necessary, that a topic be dealt with
in more than one place . So here, the Factors' Act (mercantile agents) is
introduced in some detail on page 15 (in chapter 2, "The Chief Types of
Agent"), and is discussed again on pages 112 and following (in chapter 6,
"The Extent of the Agent's Authority") . So also the difficult subject of
agents' torts is examined on a number of pages before the main treatment in
chapter 9 on "Agency in Tort and Crime", a valuable and well expressed
chapter.
From time to time the general analysis of the subject gives way to studies
of specific problems, a feature likely attributable to the fact that the book
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grew from a series of lectures . (Indeed each chapter is a well developed unit .)
And it has the advantage of highlighting the more significant contemporary
problems . For example, there are to be found in relief discourses on the current run of, commission cases, the intricacies of ratification, the agent's liability for fraud, and a shorter comment on the powers of agents respecting
negotiable instruments .
Perhaps the most useful chapter is chapter 4 on "The Relations of Principal and Agent Inter Se" . Here are discussed the general liability of agents,
claims to commission, the conflict of the agent's duty and his interest, the
right to reimbursement and the agent's lien, the effect of trade usages, and
the termination of the relation. An innovation is chapter 10, "Agency in the
Law of Evidence", in which the author treats of vicariously signed memoranda and vicarious admissions. In a field of law where factual details are so
important this chapter is particularly welcome. Perhaps consideration might
be given to expanding it in the. next edition.
Professor Powell's book is a larger work than Professor Hanbury's, and
in it he has been able to go more deeply into the subject. The preface points
out that this is not a second edition of the same author's book on agency
published in 1933, but a much wider work . The twenty-nine pages of the
table of cases is evidence of the extensiveness of the text. The introductory
chapter is excellent . In it the author attacks the problem of distinguishing
the agent. from other similar persons, notably the servant and the independent,
contractor . Here he draws heavily on the American Restatement of the Law
of Agency and compares it with other analyses of the triumvirate . The chapter bears careful attention, for a thorough understanding of the significance
of the status of servant, agent and independent contractor will go far towards an understanding of their powers, rights and duties. The features of a
relationship which determine into what category the parties fall are often
the features determining the ultimate question of liability . The meticulous
analysis Professor'Powell presents in this introductory chapter is indeed an
excellent beginning to a study of the subject, and its high quality is maintained to the end of the book .
It is not possible in a review to discuss in detail Powell's treatment of
the law, but something ought to be said. The part of chapter II, "The Agent's
Authority", on "The Basis of the Principal's Liability for Unauthorized
Acts", presents a brilliant study of the confusing problem of the power of an
agent to bind his principal in contract . It will not be questioned that an
agent who does what he is authorized to do should thereby bind his principal .
And it is not difficult to understand that if a principal represents his agent
to have greater authority than he actually has, the principal should be estopped from denying the existence of the greater authority to a third party
who has relied on the representation . And one can understand the statutory
powers of factors, the common law imputation of power in certain cases of
exigency, and even the peculiarities of ratification . But there is a situation
to which none of these sources of power is attributable, and yet the principal
is held liable . It usually arises where the agent appears to the third party to
be principal, although it is submitted that it ought equally'to be applicable
where the third party relies on representations made by the agent only .
Powell states the rule in these cases to be that "the principal is liable where
the agent has acted within his usual authority" (page 79) . The similarity
to the vicarious liability of the master for the torts of the servant committed
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in "the course of employment" is evident. Just as one may ask what constitutes "course of employment", one may ask about "usual authority". The
author recognizes the danger that the proposition may express a result rather
than a guiding principle, and proceeds to a discussion of the test for liability
of "business convenience", and the dangers inherent even in its application .
His discussion is dogged by the ambiguous use by other writers of the word
"power", but his treatment greatly assists in bringing clarity to an unclear
aspect of agency .
This may sound theoretical, but good theory is good practice . It is notorious that agency cases turn on their facts, and the man who "knows his
law" may lose his case on the evidence ; the principles may seem clear, but
their application is often slippery. In preparing for the examination of witnesses the practitioner may prefer Hanbury, or even Bowstead . But in preparing appeal argument Powell will well repay careful examination . The book
is obviously the product of meticulous research, and it is greatly enriched
by references to the great body of Canadian and American jurisprudence .
Articles in the Canadian Bar Review are frequently quoted, and materials in
the American periodicals are noted . The author has from time to time drawn
on his knowledge of Roman law in such a way as to heighten by comparison
the reader's understanding of the nature of the creature before him . Altogether the author develops his subject in a fresh and interesting style, and
presents a thoroughly scholarly and exhaustive exposition of an important
and complex subject .
The practitioner may not of course find the answer to his particular problem in either of these texts . But an attentive examination will guide him
to the material facts, and will forewarn him of many seeming but often
reconcilable inconsistencies in the cases .
A . W. R . CARROTHERS

Testaments et Vérification . Par HERVÉ RocH, c.r., ancien chef adjoint du Greffe des tutelles de la Cour supérieure à Montréal.
Montréal : Wilson et Lafleur (limitée) . 1951. Pp. 276. ($5 .00)
Monsieur Hervé Roch continue ici la série de publications qu'il consacre
aux procédures non contentieuses et qui comptait déjà des volumes sur
l'absence, l'adoption et les régistres de l'état civil. Comme les précédents,
son livre adopte délibérément la formule des recueils français, tels que Dalloz,
Fuzier-Herman ou Carpentier & DuSaint. On n'y cherchera donc pas autre
chose qu'un instrument de travail, mais sous cet aspect pratique, l'étudiant
et le débutant pourront s'en servir avec avantage . En effet, la disposition
des matières, les tables, l'index des causes citées et le petit formulaire qui
termine l'ouvrage éviteront bien des faux pas aux jeunes notaires et avocats .
L'auteur nous fait bénéficier d'une longue expérience au greffe de la
Cour supérieure à Montréal, ce qui lui permet d'indiquer, le cas échéant,
des décisions non autrement rapportées et dont certaines, rendues ex parte,
n'entraînent d'ailleurs pas toujours l'adhésion . Le style est net et dépouillé
comme il convenait . On peut cependant regretter l'absence de certains
développements que l'on eut attendus volontiers. Ainsi, l'auteur ne fait qu'* A. W. R. Carrothers, B.A., LL .B ., LL .M ., Faculty of Law, University of British Columbia.
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indiquer l'existence de divergences entre la vérification en forme commune et
la vérification solennelle, sans les expliciter. C'est sans doute qu'il ne traite
pas des lettres de vérification dans le cas de succession: ab intestat ou dévolue
en vertu d'un testament en forme authentique (art. 1411 à 1421k C .P .), où
l'occasion se serait offerte d'elle-même . Monsieur Roch a fait état des ouvrages de ses devanciers, notamment, au Canada, Mignault et Sirois, en
France les grands traités classiques du siècle dernier . Ce qui frappe peutêtre davantage, c'est la quasi absence de citations d'auteurs anglais, alors
que les codificateurs s'y étaient référés dans un bon nombre de cas. Il y a là
une indication de la ligne de développement du droit québécois dans le sens
d'un particularisme dont l'originalité est l'intégration des principes fondamentaux communs au droit français et au droit anglais, en même temps
qu'une très grande souplesse dans les applications .
L'ouvrage se divise en deux parties fort inégales . La première couvre les
sept premiers chapitres (pp . 21 à 192) et comporte des règles de droit civil
proprement dit sur la nature, la forme et la révocation des testaments, la
capacité et les incapacités des testateurs . C'est la partie la plus didactique
du livre . Délibérément, l'auteur s'est abstenu de traiter du testament authentique, lequel demeure pourtant celui le plus généralement usité et qui devrait être le plus encouragé . Il est vrai que ce testament n'est pas sujet à la
vérification, mais comme seules les quarante dernières pages, formant le
chapitre VII, suffisent à la traiter, le titre demeure un peu décevant .
L'auteur est parfois porté à accepter un peu vite des solutions neuves,
ainsi sur l'endroit de la, signature, d'ou contradictions apparentes entre le
texte et les autorités des pages 124 et 125, avec ce que l'on trouve aux pages
132 et 133, où l'on eut aimé des distinctions entre la doctrine française et la
pratique québécoise et un exposé plus élaboré des cas d'espèces tranchés par
certaines décisions de première instance. Enfin, pour ce qui regarde en particulier les testaments privilégiés, on aurait souhaité à la fois une information
plus étendue, une discussion de principes plus poussée et une orientation
doctrinale plus ferme qui auraient pu inspirer le législateur . Il est clair en
effet que, de par le rang du Canada en droit international, les testaments
des militaires, des aviateurs et des marins ne sauraient davantage continuer
d'être réglementés par simple renvoi à la loi anglaise ; d'autre part, le régime
d'exception existant dans la Gaspésie devrait être aboli à cause des abus
qu'il engendre constamment.
MARCEL FARIBAULT

The Spirit of Liberty: Papers and Addresses of Learned Hand. Collected by IRVING DILLIARD . New York : Alfred A. Knopf. 1952.
Pp. xxx, 262. ($4.50)
Once upon a time, as Aesop reports, the beasts of the forest were boasting
among themselves about the size of their litters . One, who claimed distinction
by right of quantity rather than quality, asked the lioness, "To how many
cubs do you give birth?" "Only one", replied the Queen of Beasts, "but that.
one is a lion" .
Though Judge Learned Hand, during his career of forty-two years on the
Marcel Faribault, D .C .L., L.L.D., professeur de procédure notariale et de législation financière à la faculté de droit et secrétaire général de l'Université de Montréal.
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bench, wrote some two thousand opinions scattered throughout more than
three hundred volumes of law reports, this book is the only book bearing
his name on its title page ; but, with Irving Dilliard for midwife, he has given
birth to a veritable lion among books. Mr . Justice Holmes said of a similar
book of his own that it gathered together little fragments of the fleece he
had left upon the hedges of life . Mr. Dilliard has collected fragments of the
fleece that Judge Hand has left upon the hedges of life over a period of fiftynine years. In a critical appreciation, he introduces Judge Hand with an apt
quotation from Mr . Justice Holmes : "I think the best service that we can
do for our country and for ourselves [is] . . . to hammer out as compact and
solid a piece of work as one can, to try to make it first rate, and to leave it
unadvertised" . His claim that Judge Hand achieved this ideal, in a life of stern
devotion to the law, will go without challenge . His all too brief introduction
leaves one thirsty, yet it raises the hope that he will give us a full length
sketch of the life and career of the man who, by reason of his work as Chief
Judge of the Federal Court of Appeals for the Second Circuit, came to be
known as the tenth judge of the Supreme Court of the United States .
Judge Hand's first fragment of fleece is the class-day oration he delivered
on commencement day for the Harvard class of 1893 . At that time his mind
was just breaking through its chrysalis : by 1916 (when the second fragment
was deposited on the hedges of life) it had developed wings of surpassing
strength . To illustrate the quality of his thought, and his power of giving it
expression, I cite the opening paragraph of a tribute which he wrote for Mr.
Justice Holmes' eighty-fifth birthday (March 8th, 1926) :
"Judges are usually taken from that part of the bar which has distinguished itself in the field of action. They are likely to be men of strong
will, set beliefs and conventional ideals. They are almost inevitably drawn
from the propertied class and share its assumptions . Perhaps it is on the
whole better so ; law is the precipitate of a long past of active controversy
and cannot be successfully administered by those to whom equilibrium
has no proper values of its own. Still, its virtues are also its defects, for
no formulas are final and the political resultants of a past generation
seldom very adequately measure the opposing forces of the next . If we
must not change too quickly, at least we must not refuse to change at
all. Yet, to the pious, change is at best a hard necessity and at worst a
sacrilege, since truth is in its nature fixed and change inevitably infringes
its validity ."
All fragments in this book are chips hewn at the same work-bench. Judge
Hand's approach to life - an approach to which he is consistent, no matter
what his theme - gives them unity and a direction which always faces the
light . He once said that beyond and beneath all commandments is the commandment, "Be Thyself". When working with words, he is true to this commandment . His style is a mirror in which his own image is reflected . His
words are always an appropriate garment for his thoughts : a garment, not
of finery, but woven for serviceability from plain, hard-wearing threads .
There is some poetry in his prose but he seldom strikes the intense lyric note
to be found in the writings of Mr. Justice Cardozo, for example .
Judge Hand has never subscribed to the proposition (happily losing its
currency because of the endeavour of judges like himself) that the only equipment a judge needs is a working knowledge of the tools of his profession . "I
venture to believe", he once said, "that it is as important to a judge called
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upon to pass on a question of constitutional law to have at least a bowing
acquaintance with Acton and Maitland, with Thucydides, Gibbon and Carlyle, with Homer, Dante, Shakespeare and Milton, with Machiavelli, Montaigne and Rabelais, with Plato, Bacon, Hume and Kant, as with the books
which have been specifically written on the subject . For in such matters everything turns upon the spirit in which he approaches the questions before him .
The words he must construe are empty vessels into which he can pour' nearly
anything he will. Men do not gather figs off thistles, nor supply institutions
from judges whose outlook is limited by parish or class ."
This confession of faith suggests the intellectual streams that have nourished his own mind. From the masters of thought, whom he has named, he
has caught the habit of approaching the problems of law, and the wider problems of life, with an enlightened skepticism . Like Mr. Justice Holmes (to
borrow Francis Biddle's apt remark), he has been skeptical about everything
except life itself. Never stiff in his own opinions, he has listened to any reasonable arguments with an open mind, and in the spirit of moderation . What is
that spirit? he once asked, and gave his own answer :
"It, is the temper which does not press a partisan advantage to its bitter
end, which can understand and will respect the other side, which feels a
unity between all citizens - real and not the factitious product of propaganda - which recognizes their common fate and their common aspirations - in a word, which has faith in the sacredness of the individual ."
If a text were sought to crystallize and sum up his philosophy, it might be
the words of Cromwell, which Judge Hand once said he would like to see
over the portals of every church, every school, and every court house, and
heard at the opening of every court : "I beseech ye in the bowels of . Christ,
think that ye may be mistaken" .
Roscoe Pound said that the purpose of the law, in its broader sense, is to
maintain, further and transmit civilization . Judge Hand has contributed to
that broad purpose in ample measure . His best memorial is his judicial harvest of nearly two thousand written opinions. In those opinions is to be
found the evidence which puts beyond doubt his right to a place within the
inner circle of the Parthenon of Justice reserved for the great judges of the
common law. If corroboration of that evidence were needed, it could be
found in the varied riches of this book .
ROY ST . GEORGE STI7BBS*

Trial Judge: The Candid, Behind-the-Bench Story ofJustice Bernard
Botein. ,By BERNARD BoTwN. New York: Simon & Schuster.
1952 . Pp. 337. ($5.00)
A Canadian lawyer, understanding that in the State of New York the laws,
the methods of appointing judges and the system of administering justice
differ in some important respects from those prevailing in Canada, will find
this a most enjoyable and readable book . Mr. Justice Botein has a pleasant,
flowing style, he tells his anecdotes well, and it is obvious that he has read widely in the legal literature of England as well as of the United States . But his
book is written primarily for laymen, as the dust-jacket tells us, and if it is
* Of Stubbs, Stubbs & Stubbs, Winnipeg, an old and valued contributor to this Review.

948

THE CANADIAN BAR REVIEW

[VOL. XXX

read by laymen in Canada to whom the differences I refer to are unknown,
it might well give them an incorrect idea of some of the conditions prevailing
here : conditions about which most laymen betray ignorance.
The author's original purpose in writing this book was expressed in an
interview he gave to "The New Yorker" in which he said : "For many years
I have been peppered with questions by both laymen and lawyers which
show avid interest in and abysmal ignorance of a judge's job. Since I think
it unhealthy to make a cabalistic secret of it, I decided a book was in order."
With this purpose no one would disagree. But the real question is, What
form should such a book take? Mr . Justice Botein has been for the last ten
years, and still is, a justice of the Supreme Court of New York County. While
still exercising his judicial functions he has written an autobiography, and I
respectfully express my doubts whether that is a wise or desirable thing to do .
In one place the author says : "a trial judge cannot solve his problems as
one solves a cross-word puzzle . He may not enter his findings of fact across
and his conclusions of law down and call the result his decision . Too often they
may be blended only by a knowing heart and disciplined mind - often accompanied by much anguish of spirit. Decision making involves a good deal
more than an intellectual exercise. I am sure the attachés of my court will
not approve this admission of a judge's uncertainties and soul-searchings."
Again he writes "The law is a living, growing organism, giving strength
to and gaining strength from other dynamic forces in the world . It will be
interesting, in this connection, to follow the growing impact of psychiatry
upon the judicial process . The degree of acceptance by the law may parallel
the degree of general, public acceptance of the validity and soundness of
psychiatric findings ." A few pages later, speaking of a decision he had to
make, in the course of which he refers to the "torments wringing the decisionmaking process", he says, very correctly, "And yet the final responsibility
was mine and could not be shunted off on psychiatrists" .
In his judicial work a judge deals only with individual cases and his work
in respect to each is finished when he delivers his judgment. He may, and
usually does, give his reasons for the result he has arrived at, and that is the
time, and the only time, for him to do so . I have not read any of Mr. Justice
Botein's judgments but I feel certain that in them he does not psycho-analyze
himself and that, having arrived, no matter with what "soul-searchings", at
the decision he believes to be correct, he does no more than state and resolve
the doubts he may have had on the evidence, or the law, or both.
I cannot at this moment think of any autobiography by a judge of any
of the courts of the Commonwealth written while he was still on the bench.
So far as I am aware, no Canadian judge has written an autobiography, and
I think I am correct in saying that no judge in England or Scotland has done
so, while still performing his judicial functions . Viscount Simon, who has
recently published his Restrospect, has deliberately refrained from telling us
anything about his career at the bar or his work on the bench . This was a
disappointment to many and the subject of some mild criticism, but I suggest, with respect, that he was wise when he wrote, " . . . there is no need to
disinter the records of the Law Reports", and "I do not much care to revive
the memories of ancient encounters in court which may have created a sensation at the time, but have now passed into an oblivion which to some concerned may be welcome" . That strange and rather enigmatic man, Lord
Campbell, referring to the trial of Palmer, the poisoner, wrote in his diary :
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"My labour and anxiety were fearful" : but nobody read this until long after
his death.
One may be permitted to ask what impression is likely to be made upon
an unsuccessful litigant if he reads in an autobiography of the judge who
tried his case of the "torments" the judge went through in reaching his decision, especially if the reasons for judgment given at the time did not disclose
the difficulties? A judge's soul-searchings are only intelligible if related to the
facts of the particular case that gave rise to them, and I doubt if any useful
purpose is served by drawing the case out of the oblivion in which it has been
buried .
To me, the important questions raised by Mr . Justice Botein's approach
to the task he set himself are : Does it represent a trend in judicial thought
and writing in the United States . If so, is the trend likely to be followed in
Canada, and is it desirable that it should be? It seems to me that it does represent a trend. Mr. Justice Botein's reference to the "growing impact of psychiatry upon the judicial process" at once calls to mind Mr. Justice Jerome
Frank's suggestion that every trial judge should periodically submit to "something like a psycho-analysis" by "governmental psychiatrists", to which I have
already referred in this Review (1950), 28 Can . Bar Rev. 888. Then we have
the strange and now much-debated example of Judge Medina's sense of
religious mission publicly enunciated by him after the close of the trial of the
eleven Communists, which has gained him applause in some quarters, but
which apparently led him into actions that drew a rebuke from Mr. Justice
Frankfurter in the Supreme Court of 'the United States . These are questions
of too great importance to discuss in a short review, but they contain lessons
for us in Canada and should receive our serious consideration .
There is an excellent portrait of Mr . Justice Botein on the cover of his
book, a book that is in every way a credit to the publishers. From several
readings of Triad Judge, and it is most pleasant reading, I visualize the author
as an intelligent and thoughtful man, and a hard working, conscientious
and capable judge . His book should be read by every Canadian lawyer with
thoughtful care, not only because of the reasons given for its writing but
also because of what it contains .
E . K . WILLIAms*

The Rent Acts . By R. E. MEGARRY, M.A., LL.B. Sixth edition.
London : Stevens & Sons Ltd . Toronto : The Carswell Company,
Limited . 1951 . Pp. lxxvi, 635.

In the preface to the fourth edition of this book Mr . Megarry remarked that
he had no intention of making new editions an annual penance . But it
appears that the road to be taken by the English practitioner through the
labyrinth of the Rent Acts is fast becoming paved with Mr . Megarry's good
intentions, for from 1946 to 1951 inclusive only one year - 1948 - has passed
without seeing a new edition . Mr. Megarry, by frequent revisions is answering a need of the English practitioner who wishes to keep abreast of the law
of rent control . The subject is one that occupies a place of considerable and,
if the steady increase in size of the successive editions of this book is any
criterion, growing importance in English jurisprudence .
* Hon. E. IK. Williams, Chief Justice of the Court of Queen's Bench of Manitoba;anda former
president of the Canadian Bar Association.
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There are, of course, arguments of principle both for and against rent control laws. These are summarized in an article by Mr . J. W. Willis in 36 Cornell
Law Review 54 : among them is the juridical ground that they remove the
relation of landlord-tenant from the sphere of contract to that of status . Few
legislatures have not, at some time during the last thirty-five years, adopted
some form of rent control, arising in the majority of cases from the housing
shortages almost universally caused by the two world wars . Canada in 1941
extended controls to the whole country, and as late as March 1st, 1950, the
Supreme Court held that the federal government could still validly control
rents . This power of the federal government ceased with the expiry of the
Continuation of Transitional Measures Act on April 30th, 1951 . The subject
is now under provincial jurisdiction and legislation has been enacted by the
majority of the provinces to deal with it. In Canada, however, the need for
rent and leasehold control is slight compared with the need presently existing in England, where the current housing situation demands the continuation of fairly comprehensive legislation and, as Mr . Megarry points out, it
is probable that this control, though originally regarded as an emergency
measure, will not be removed for some time.
Previous editions of this book have already received much-merited praise .
By his exceptional lucidity of discussion and felicity of style, Mr . Megarry
has again achieved that combination of the virtues of accuracy, scholarship
and comprehensibility that only a master of his subject, and particularly of
this subject, can attain . Part I, Introduction, is divided into two chapters .
This dichotomy constitutes, in chapter I, a general survey of the relevant
Acts, their construction, objects and operation ; and, in chapter II, an account
of the jurisdiction of the county courts, the high court and the courts of
summary jurisdiction . Part II is concerned with the detailed application of
the Acts, which apply only to a "dwelling-house" . This phrase generally
means "a house or part of a house let as a separate dwelling", and the whole
of chapter III of this book is appropriately devoted to a consideration of
this definition . In Part III Mr . Megarry considers the benefits conferred upon
tenants by the Acts, namely, the statutory tenancy, restrictions upon the
landlord's right to possession, restrictions upon rent and premiums, and the
provisions of the Furnished Houses (Rent Control) Act, 1946 . Mortgages
within the Acts and the benefits conferred by them on the mortgagors are
covered in Part IV, in which Mr. Megarry points out that "in practice the
protection which the Acts afford to mortgages is of small importance when
compared with the protection of tenancies" .
The "substantive" portion of the book is well foot-noted, as befits a
practitioner's book, and Mr . Megarry makes few statements for which he
does not cite authority. He does not hesitate to criticize, however, constructions he regards as inconsistent with the wording of the Acts, and as involving
unnecessary complications or unintended hardship, for example, the statutory provision on security of tenure under the Furnished Houses (Rent Control) Act, 1946, at pages 371-372.
Mr. Megarry's facility for simplifying the apparently unsimplifiable, and
his known belief in "visual aids" are further illustrated by the appendices .
These consist of the relevant Acts and Statutory Instruments. To aid the
reader he refers to dates, sections, amounts, and the like, in numerals instead
of in words . He has moved marginal notes into the text and printed them in
heavy type . Repealed provisions are included, since it is "sometimes neces-
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sary to refer to them in order to understand the older authorities", but they
are printed in italics, and a thick black line, either under certain words or in
the margin, indicates provisions that have been varied or are of only partial
application.
By these methods, as well as by his scholarly treatment of the subject,
the author once more succeeds in producing. considerable order out of "the
hasty and ill-considered .language" of "this chaotic series of Acts".
C . W. EDWARns*

The Honourable Society of Osgoode Hall. By C. H. A. ARMSTRONG,

Q .C ., with an appendix on The History and Architecture of
the Fabric, by E. R. Arthur, M.A., F.R.A.I.C., F.R .I .B .A .
Toronto : Clarke, Irwin cps Company Limited . 1952. Pp. 60 .

($3 .00)

This is a beautiful royal octavo book, a most fitting memorial and record
perpetual of a great and distinguished Canadian institution . The type was
set by the Alden Press, Oxford, and the book otherwise designed and produced in Canada . Type, paper, binding, and five very clear and fine photographs of parts of the fabric, combine to . make this, apart from every other
consideration, very truly a "collector's item", and for Canadian lawyers,
whether of the civil or the common law, a symbol of the dignity of their
privileged status .
Osgoode Hall is something more than a combination of court rooms and
lecture halls. It is the centre of the legal life of the province o£ Ontario, the
"mother house" of hundreds if not of thousands of the lawyers, especially of
an older generation, throughout the common-law provinces, and in some
measure of the more recent schools of law there now established. It comes as
close to an inn of court as anything we have in Canada -its benchers' dining-room, its dining room for barristers and students, its lounge where all
may gather for talk and for small meetings.. There is about that a maturity
and a dignity, a very present sense of confraternity, an easy rhythm of social
contact and leisurely enjoyment of life-even of that of a lawyer-very
pleasing to contemplate. It makes us somewhat less "lone wolves" on the
prowl in a desert of strife and competition .
In his amusing foreword Mr . D'Alton Lally McCarthy, Q.C ., to whom
the book is dedicated, recalls the arrival in Canada in 1792 of Chief Justice
William Osgoode of Lincoln's Inn, the first Chief Justice of the newly constituted province of Upper Canada . There were then two legally entitled
lawyers in the province, the Attorney General, John White of the Inner
Temple, who arrived with the Chief Justice, and a Walter Roe. In 1794 a
provincial act authorized the Lieutenant Governor to grant licences to not
more than sixteen British subjects whom he should deem "from their probity, education and condition in life, best qualified to act as Advocates and
Attorneys in the conduct of all legal business in the Province". Governor
Slincoe thereupon licensed the sixteen, "of whom", says Mr .Armstrong, "more
than half were loyalist army officers, and these, with White and Roe, became
the nucleus of the Law Society of Upper Canada".
Of the Faculty of Law, University, of üritiah Columbia.
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Organization was naturally the next step, and by an act of 1797 the Law
Society was established . Ten practitioners met at Newark, conferred the
degree, or status, of barrister-at-law upon themselves and five others, elected
six as Benchers, and appointed White as Treasurer . The pattern followed
was obviously that of the Inner Temple and Lincoln's Inn .
York, as Toronto was then known, was the commercial and legal centre
of the infant province, and there, after the war of 1812, began the movement
to provide permanent quarters for the Law Society. The first building, germ
of the present imposing edifice, was ready for convocation in Hilary Term,
1832 . It is pleasing to learn that the architects were Hopkins, Lawson &
Nelson, of Montreal, chosen by Dr . Wm. Warren Baldwin, the Treasurer in
1829, to "carry out the Law Society's dream of a building that would house
the Courts and Chambers, the Library and the facilities (including residence)
necessary for the education of the young lawyer" . Professor Arthur, in his
pleasing history of the fabric, pays tribute to the "scholarship and taste
that marked the work of Hopkins in designing the original building" . Osgoode
Hall, he remarks, "has always occupied a proud place among those who
know and respect our old Toronto buildings . . . . Osgoode Hall is the most
important `ancient monument' in Ontario ."
Ageing as a monumental fabric, ageing and maintaining its influence as
an institution -vivat Osgoode Hall.

WALTER S. JOHNSON*

Cases on Private International Law. By J. H . C . Morris . Second

edition. Oxford : At the Claxendon Press. Toronto : Oxford University Press. 1951 . Pp. xxviii, 417. ($6.50)

This volume of eighty-two cases on the conflict of laws is more than just a
collection of cases. It is almost a text-book . Generally, those portions of the
cases which deal with conflict problems have alone been reproduced . And to
these there are added twenty-two notes in fine print ranging from half a
page to five pages each. This combination of carefully selected cases and
full notes produces not only a very useful and up-to-date statement of this
subject but a careful analysis of most of the problems, with much comment
by the editor, together with the views of others upon the cases.
Dr . Morris is to be congratulated upon his selection of cases and this
writer would hesitate, with two exceptions, to suggest any changes in a book
designed for English students. There is no mention, except for an oblique
reference on page 105, of the problem of recognition within England of
divorces granted abroad (for nullity decrees, see pp . 142-3) or of the rule in
Armitage v . Attorney-General, applied in the British Columbia Court of Appeal in Walker v. Walker (a case which Dr . Morris will remember from his
recent year at Harvard) . In the movement of world populations and in the
many divorce jurisdictions within even one national border, I hesitate to
treat this matter as just a trivial point omitted for reasons of space . But on a
much larger sphere, the choice of cases for reproduction is open to some
comment : with, I believe, only one exception (p . 210) all cases are English . Yet
this is a subject which for a number of obvious reasons, not least of which

* Walter S . Johnson, Q .C., LL .D ., of Montreal, Chairman of the Editorial Advisory Board
of the Canadian Bar Review.
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is the fact that it is still growing, the approach of jurists in other countries
might have been looked to . Some effort is made to name cases in the Commonwealth which agree or disagree with certain English views, but these
are few and far between. This comment is not put forward with a view to
getting more Canadian cases inserted just for the sake of having Canadian
cases . Canadian students can look after themselves . I am thinking of Dr.
Morris's Oxford students who will have easy access to the various English
reports, but less opportunity to see Commonwealth materials. This book
might have served to provide that comparative and broadening approach
necessary to a student's preparation for the bar .
The notes do provide a certain amount of provocation for discussion,
provided the student is prepared to differ with Dr. Morris and not accept
his categorical statements of which view or argument is right or wrong,
sometimes stated with abundant adjectives ("particularly vicious form" of
argument, p. 172) . Reference is very often made to periodical literature or
text-books where other views may be found . In'the discussions on nullity of
marriage and on legitimacy and legitimation, we do get a forceful presentation, on the whole; of varying views with the editor's reasons for his choice .
A few comments on the materials are noted. This reviewer concurs in
the suggestion in Note A that the student leave consideration of characterization and of renvoi (the subjects of chapters 1 and 2) until later in the course
(p. 16) . There does not really seem good reason for preserving the "logical' ."
order . Should "former" read "latter" in the seventh last line on page 19?
Canadians will welcome the support at page 105 for recognition in England
of Canadian and other Commonwealth divorces granted not on the jurisdictional basis of domicile but upon a special statutory basis for deserted
wives. In Canada we have been struggling to get legislative recognition of
English divorces granted upon special statutory bases, but so far have -met
only with misunderstanding . The question is the more serious for us with
the movement of peoples west, not east, across the Atlantic . A slip appears
at page 396 where there is reference to an Ontario decision in which recognition was given to an Ohio alimony decree "although alimony is apparently
unknown in that province" . The alimony award in the case referred to was
in favour of a husband against his wife, a form of alimony not part of Ontario
domestic law . But alimony was then (1926) known in Ontario, so much so
that a writer in 1928 could say that there had been so many decisions in
Ontario on it that there was no longer any necessity to look to English cases!
This was, it is true, all before the introduction into Ontario of a divorce law
in 1930 . And the form of "alimony" which is coupled with a divorce decree
was unknown in that province until 1930 . I doubt, however, if Dr . Morris
was making this technical distinction .
Is it an answer at page 172 to the critics of the "orthodox" (that is,
Dicey) view of the legitimacy rule to say that the rule is supported by all
the cases (including two in the House of Lords) up to 1947, if it is at the same
time admitted that those cases have not had to decide questions of legitimacy in any but "orthodox" situations (except Re Paine)? Because the
second single judge (in 1947) does not follow the first single judge (in Re
Paine) does not mean that the second is automatically, "wrong", in this
subject of all subjects where differences of view among writers and trial
judges help higher courts formulate reasonable rules of private international
law. The, chief criticism of Re Bischoffsheim (1947) is that it involves "a
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particularly vicious form of circular argument" : it is said that the case would
make legitimacy depend upon domicile of origin but that domicile of origin
depends upon legitimacy. But what does the case say? It says legitimacy
depends upon "his domicile of origin (i .e. the domicile of his parents at his
birth)" (p . 155) . Here both parents had the same domicile : New York .
Had they not, would not Romer J. have looked to the father's domicile :
if legitimate by that law, he is legitimate ; if not, he is illegitimate regardless
of what his mother's domicile would say he was . We do this daily even under
the orthodox theory . If A is illegitimate because he was not born in lawful
wedlock in the eyes of English law, he is given his mother's domicile regardless of the fact that by her domicile he may be quite legitimate. We have to
start our rules somewhere, and stop them somewhere. Is it not better for all
concerned to separate the parents' "sins" from the child if possible? If X
obtains a Reno divorce from Y and marries Z in Reno, X being all the time
domiciled in England, his divorce and second marriage are both invalid in
England, but quite valid in Reno. If X later becomes domiciled in Reno and X
and Z have a child B, why should English law bastardize the child? Even the
"orthodox" view, properly interpreted ("born in lawful wedlock" by the law
of England, not domestically but in its wider sense, including in the "law of
England" the law of the father's domicile at the child's birth) would admit
the legitimacy of the child . Further on this subject, we cannot accept the
intended conclusion from the statements (pp . 172-3) on the same case :
"New York law said that Richard was legitimate only because he was born
in lawful wedlock . But it had already been decided by Romer J. that he was
not born in lawful wedlock. The acquisition of a New York domicile by
Nesta and George in 1920 did not relate back to 1917 so as to validate the
marriage ." Certainly not, but this is surely irrelevant . The marriage from
its inception in 1917 might have been and presumably was quite valid by
New York law : the first sentence quoted is therefore accurate . English law
held the marriage bad, likewise from its inception in 1917. The second
sentence is therefore accurate, if understood as referring to English law .
The two are quite consistent but the conclusion that Richard was illegitimate does not follow from the premises . There is a failure, I think, to see
that a marriage may be valid in X, bad in Y. This view of Re Bischofsheim
is not put forward as gospel truth on legitimacy, but at least as a more sensible
view and one not inconsistent with English law to the extent to which it
has developed so far . It is admitted that this solution (father's domicile at
time of child's birth) would make the child Barbara in Starkowski v. A . G .,
[195212 All E.R . 616 (C .A .), legitimate, whether or not the Austrian marriage
was later registered under the retroactive Austrian legislation, because the
parents were domiciled in Poland at the time of the child's birth and by that
law the marriage was valid, thereby making the child legitimate . Barbara's
legitimacy was not in question in the proceedings . We have emphasized the
father's domicile at the child's birth. So long as status depends on domicile,
and so long as domicile means domicile in the English sense, that is perhaps
as far as we can go for the moment . But either of these rules might be changed .
Even without change, there may be other valid interpretations of Re Bischofsheirn than the two put forward here, all of which are free from orthodoxy for orthodoxy's sake .
Dicey still tries to rule us from his grave, despite Dr. Morris's valiant
effort in the latest edition of that work to let the world know that some
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people disagree with Dicey. Perhaps the error is in attempting to lay down
the law in rule form in a text-book or case-book. A student's mind is not
opened to possibilities of interpretation - what the case is said to decide is
put down there for him in black and white . He need go no further . And what
of the bar and of the bench? This case-book has in part this failing - each
case is preceded by a statement of the rule it is supposed to have laid down .
From one point of view this hardly makes a case-book a useful teaching tool .
It does provide, however, very ready access to the chief cases and, remembering its expressed purpose of being a companion volume to Cheshire's
Private International Law, students will find, within the limitations mentioned, a very useful tool .
GILBERT D . KENNEDY

A Point of Ethics
Or take in turn a question involving counsel's duty to the Court . Suppose
that in the course of your researches you have discovered a ruling judgment
against you on the point you are arguing, but that neither the opposing .
counsel nor the judge is aware of its existence . Must you draw the attention
of the Court to this adverse precedent, although to do so may prove fatal
to your client's case, which you are in a fair way to win? Or should you say
to yourself that it is for the opposing counsel to find the case, and if he fails
to do so that is his affair? Have you any duty to prevent the judge from
giving a decision in your favour contrary to the law which is binding upon
him? The situation is complicated by the fact that it is not always possible
to say whether the damaging precedent you have discovered is exactly in
point or not. It may be distinguishable . My own opinion, though I know I '
am here on debatable ground, is that it is the duty of an advocate, if he is
satisfied that the adverse precedent he has come across is directly in point,
to draw the Court's attention to it, come what may, and to do his best to
differentiate it, or to induce the Court not to follow it. The Court is entitled
to rely on counsel's not misleading it . On a question of fact the duty of counsel in the matter is absolute. Woe betide the advocate who follows the hint
of a certain unscrupulous leader who is credited with having said to his
junior, `The law is clear and the judge knows it ; the facts remain at your
disposal' . On a question of law the duty of the advocate to the Court is more
complicated than on a question of fact . The judge is presumed to know the
law, and in any case the particular law applicable to the case in hand is not
like a matter of fact capable of precise ascertainment. It is a matter for
argument. But the argument must be fair to the Court, and while counsel
has no duty to argue his opponent's case or to bring forward authorities
supporting his opponent's contentions, he has in my opinion a duty to"see
that the Court does not proceed to judgment without having before it a
previous ruling decision which is exactly in point . (Rt . Hon. Lord Macmillan, The Ethics of Advocacy, from Law and Other Things)
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