
Case and Comment

WILLS- CONSTRUCTION - ALLEGED "ABSOLUTE" GIFT TO WIFE
WITH GIFT OVER.-- In the case of Yarmie v. Panchyshyn,l the
testator William Yarmie had left a will, the material portions of
which were as follows :

All of my property, both real and personal wheresoever situated, I give
to my dear wife Dora Yarmie for her own use and benefit absolutely and
for ever for the rest . of her life and untill her death.
And at the time of Dora Yarmie Death she will by appointment direct
the properties and all personnel goods to my Executors Peter Panticheson
of the Post Office of Whittome in the Province of Saskatchewan for his
sole use and benefit.

Without the benefit of the- actual court decision, we might say
that this will was open to the following legal interpretations : (a)
that the wife took a life estate, Panticheson [the defendant Pan-
chyshyn] the remainder on her death; (b) that the wifetook a life
estate plus a power to encroach, with remainder to Panchyshyn;
and (c) that the wife took absolutely. On the face of the words
quoted, it is submitted that, reading all together, the first, or at
most the second, is the one that truly represents the testator's
intention so far as he has put it into words. Without the benefit
of the testator's help to correct us if we err, we might say that
despite his words he probably intended to give all to his wife, but
what remained at her death to go to Panchyshyn. When we look
at the surrounding facts, to which we are entitled to look, we find -
that the amount of the estate is not stated, but we do find that
Panchyshyn was the testator's nephew, who with consent of his
father had lived with and been brought up by Mr. and Mrs.
Yarmie from the age of three years, though no actual adoption
occurred. There is nothing here to alter the original interpretation
suggested, though if we had had some inkling of the amount of
the estate, we might more readily accept the second interpreta-
tion if the estate had been small. Affidavits were filed on behalf
of both parties "in an effort to show the intention of the deceased

'[19521 3 D.L.R . 693, 6 W.W.R. 173, (Sask. C.A.), affirming (1952) 5
W.W.R. 92 (Davis J.) .
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with respect to the disposition of his property", but were not con-
sidered by the court . In the result, the Saskatchewan Court of Ap-
peal, affirming Davis J., held that the third interpretation governed
-an absolute gift of all to the wife . In fact the appellate court
was so convinced of the correctness of its view that, adopting the
language of Clauson L. J. in Re Stuart,, in which his Lordship
speaks of appeals "without foundation", it ordered costs to be
paid by the defendant rather than out of the estate, as is usual
in Canada, where only in the exceptional case have costs to all
litigants not been payable out of the estate .' With the greatest
respect for the court, which spoke through Martin J. A., this writer
submits that the court erred in its reasoning and its result .

"The sole object must be to ascertain from the will itself, if
that is possible, the intention of the testator . 114 Thus saith the
Lord. And correctly so, it is respectfully submitted . But what
does the court do? Beginning with the very next line, and with-
out apparently looking at the will at all, it proceeds to cite pas-
sages from "similar" cases for thirteen paragraphs, adding in the
fourteenth, in referring to the cases cited by counsel for Panchy-
shyn, that "it seems clear that life estates were provided by the
terms of the wills",' and completing the judgment with three para-
graphs on costs . The only attempt to look at the will before it is
contained in four sentences in part of the ninth of the thirteen
paragraphs reviewing other cases. Here Martin J. A. for the court
says: 6

In the present case the testator has given all his property both real and
personal to his wife `for her own use and benefit absolutely and for ever'.
This is an absolute gift and concluding words `for the rest of her life and
until her death' cannot cut down the absolute gift . Moreover in the other
provision set forth the deceased merely expresses a wish that the widow

2 1194014 All E.R. 80, at p. 81 (C.A .) .
3 See, for a couple of recent cases where costs were refused, Re Tye, [19511

O.W.N . 865 (Ferguson J.), and Re Weaver, [19501 O.R. 537 ; [1950] 4 D.L.R .
357 (Wells J .) . The rule is not so generous in England, where as a rule the
unsuccessful appellant on a construction motion bears costs. The Saskatche-
wan court in no way suggested that the English rule should now prevail in
Canada in place of our existing rule, though this writer thinks it might be a
good idea. However, this writer is not so sure of his own opinion on this
construction motion as to suggest that the matter is free of doubt, and would
therefore humbly suggest that this is a proper case for the estate bearing the
costs, even under the English rule . Until a higher court in Canada reaffirms
the uselessness as a general rule of past decisions in construction cases, and
in particular knocks out some of the alleged orthodoxy in interpretation in
the type of situation dealt with in this comment, no unsuccessful litigant
should be penalized in a reasonably debatable case such as this .

4 Martin J. A., [195213 D.L.R. 693, at p . 695 (italics added) .
c Ibid., at p . 698, referring to Re Richer (1919), 46 O.L.R. 367, 50 D.L.R .

614 (C.A.) ; Re Ridd, 119471 2 W.W.R . 369, 55 Man. R . 300 (Williams
C.J.B.B.), and Re Mayer, [195012 W.W.R . 858 (Alts ., Clinton J . Ford J.) .

6 Ibid., at p . 697 .



1952]

	

Case and Comment

	

929

will remember the defendant Peter Panchyshyn in her disposition of any
properties and personal goods which she may have left at the time of her
death . The absolute gift must prevail and the attempted gift over must
be declared repugnant and void.

Shortly it is suggested, with respect to this passage, that in the
first place the court chops the words of gift to the wife in half,
finds that the first group is absolute and gives her an absolute
gift, ignoring the balance of the words even though they form part
of the same sentence . It is submitted that, where you have two
disconnected gifts, one to W absolutely and then a further one
purporting to make a gift over to someone else on her death, the
court may find any one of the three interpretations set forth at
the beginning of this comment, and one of which would give to
W absolutely, ignoring the later gift . This may happen in a situa-
tion where the court is unable to find the true intent on a reading
of the whole document and not just a single sentence. In such a
case it gives effect to the first disposition and ignores the rest .
But this interpretation is only applicable in such a situation (or
in the situation where the court finds the true intent to be one
to give the wife absolutely and nothing more-obviously not
this case) . In this case, it is again emphasized that the gift to the
wife is not an absolute gift contained in one sentence . How can
a court ignore part of the only sentence of gift-ignore the words
"for the rest of her life and until her death"? The court does not
approach the question as one of construction of the sentence as a
whole, looking for the predominant intent, or even the predomi-
nant intent of the will as a whole? The court expressly says there
is an absolute gift . Anything else falls as "repugnant and void" .
Why not the reverse?

In the second place, the court suggests that the gift over to
Panchyshyn is only of what "she may have left at the time of her
death". There is no suggestion in the words ,of the will that the
testator is referring in his gift to Panchyshyn to "what is left",
or "what remains" or "the residue" (at her death) . It is a gift in
language of "the properties and all personnel goods" . But it is
quite possible, upon reading the will as a whole, to interpret this
gift over, despite the language of this sentence alone, as referring
solely to what remained at his wife's death. This interpretation is
not obvious and the court might at least show that it had con-
sidered the other views . No consideration is given to this matter

r See Wilson v. Wilson, [19441 2 D.L.R . 729 (B.C.C.A.), where Sidney
Smith J. A . finds in a slightly different situation (gift to wife for her sole
use and benefit forever, what remains at her death to the two sons) that the
"predominant intention disclosed by the will read as a whole" is that the
wife takes all absolutely.
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at all. In fact, all the cases discussed by the court down to this
point are of the one type - gift to W, gift over of what remains
at her death to X.8 This is only one aspect of the problem, yet
the court assumes this is the only one and says nothing more.
However, assuming that the court's approach is correct for the
moment, and the true intent, as it probably is, is that the gift
over is only what remains at the widow's death, then why can
this intent not be given effect to in the form of a life estate with
power to encroach, remainder over of that part not used by en-
croachment? The court hints that this intent is a "wish' only .
That is a possible interpretation, particularly of that sentence
alone. But is it the true interpretation of the whole will, including
the balance of the sentence of gift to the wife, or even of the sen-
tence of gift over alone? She is directed, not to leave by will, but
by appointment to direct the property to Panchyshyn . This is the
type of power, probably, given in trust to be exercised, and if not
exercised the court will find for the intended beneficiaries, 9 and
will not allow the gift to lapse merely because the power is not
exercised . That looks at the words of the will itself. The testator
may not, on a true reading, have intended a power of appointment
at all, but rather a straight gift over under his own will, and he
may have attempted to use what he thought was the appropriate
formal language." In either event, his intention is not defeated
by the approach suggested - life estate plus power to encroach.
This is the legal method of giving effect to the testator's inten-
tion, assuming that intention to be one of gift of all to W, what
remains at her death to X. It is a not uncommon intention found
in lay wills . Must we be forever bound by the remarks of Middle-
ton J. A. that "His intention is plain but it cannot be given effect
to"?" Middleton J. A. himself admits that the life estate plus
power to encroach with gift over of what remains approach is
quite legal, but, in his effort to emphasize that once T gives to
W, he then cannot take back, he loses sight of his chief duty-
not to tell testators what they can and cannot do-but to in-
terpret this individual will. Unfortunately his Lordship's sentence

s See article by this writer on this type of problem : Gift by Will to W:
At Her Death "What Remains" to the Children, in (1950), 28 Can. Bar Rev.
839 .

See Re Gilbert, [194813 D.L.R. 27 (N.B., Harrison J.), where the various
theories on which this result is based are set out, together with a discussion
of the earlier cases.

10 The fact that this will was drafted for this testator by someone else (of
apparently doubtful competence) does not help. It is the testator's will .

11 Re Walker (1925), 56 O.L.R . 517, at p . 522 (and quoted in the Yarmie
ease at p. 696) . It is this statement of Middleton J. A. which forms the basis
for discussion in the article referred to in footnote 8 .
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just quoted is repeated over and', over again, for example, in the
Yarmie case, without . either notig the balance of the judgment
or applying the true test, What was the testator's intention? What
is required, I suggest, is less lip service to the sole object-to
ascertain from the will itself the intention of the testator-and
more practical application .'2 On the strict language, this is a life
estate with remainder over; on true intent, looking at,the will
itself, it is probably a gift to one, plus a gift of what remains to
another on the first taker's death . The court gives effect to
neither because of its notion that it cannot .

GILBERT D. KENNÈDy

ARBITRATION - THE CLAUSE COMPROMISSOIRE OR PROMISE TO
SUBMIT TO ARBITRATION - VALIDITY - OUSTING THE JURIS-
DICTION OF THE ORDINARY COURTS - PUBLIC POLICY.-A recent
judgment of the Quebec Court of Appeal, Boisvert v. Plante, re-
ported only in summary form,' deserves some comment, if not in-
deed a fuller report, for it settles one question which heretofore
has been in doubt and greatly misunderstood .

Plante, a contractor, agreed to convert and rebuild Boisvert's
house . A clause of the contract stipulated that (translated)

Disputes arising between the parties relating to the execution of this
agreement cannot be brought before the courts unless and until the
parties have had recourse to arbitration . -The arbitrators shall be three
in number: one named by each party, the third chosen by these two.
The decision of the arbitrators shall be final and the parties shall be bound
to abide by it under pain of a penalty by way of damages in an amount
of $200 .

Plante sued for a balance of the contract price . He was met
by pleas of unfinished and defective work, of failure to comply
with article 2013d of the Quebec Civil Code (denying a builder's
right to exact any payment before furnishing the,owner with a
signed statement of all amounts due him for labour and materials),
and of failure to proceed to arbitration before suing. The trial
judge, now reversed on appeal, dismissed all pleas and gave the

12 This is a problem not just for the courts, but for the whole bar. It is to
be noted, too, that the question put to the court by the executrix (plaintiff
and the defendant were co-executors) was merely whether the testator in-
tended an absolute gift to her or a lifeestate with remainder to the defendant .
The middle ground was not raised in the question.

* Gilbert D . Kennedy, M.A., LL.B . (Tor .), Professor, Faculty of Law,
University of British Columbia, and Provincial Editor of the Canadian Bar
Review for British Columbia .

1[1952] Q.B . 471 .
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plaintiff judgment . As for the promise to arbitrate before taking
action, the defendant's plea based on it "cannot avail because a
clause compromissoire of the kind in a contract does not deprive
the courts of their ordinary jurisdiction"(translated) . In effect, to
put it in another way, the clause purported to oust the juris-
diction of the courts, and as such was null and void . The authority
cited by the trial judge for this conclusion is Archambault v.
Saurette, 2 an isolated case, though others might have been re-
called in support which also failed to distinguish a clause, like
the one here in question, requiring an arbitration before suing,
and a clause simply denying any recourse to the courts and mak-
ing the arbitral award a complete and final solution. In those
cases, either clause was void as contrary to public policy under
article 13 C.C . because purporting to oust the jurisdiction of the
courts.'

That doctrine of public policy did not come to Quebec from
French law. If not of indigenous growth, it came from England
where in old Westminster Hall, at a time when judges had no
salaries and had to rely on fees attaching to each case heard, it
was deemed contrary to public policy that parties should by-pass
the courts and promise to settle by arbitration . In our day, when
judicial salaries are paid by the state, it should not be deemed
contrary to public policy that parties to a contract should agree
to arbitrate rather than face the hazards, delays and exceeding
expense of recourse to the courts, and that they should make such
a clause an express and prime and binding condition of contracting
at all; for in the one hypothesis, arbitration, the likely delays
and expense can be fairly estimated, and in the other, a suit at
law, the possibility must be faced, in Quebec, of delays of from
two to five years, mounting expense, and possible and whelming
disaster in the end.

The judgment of the Court of Appeal under comment has
taken one welcome step forward. It decides (Gagné J. expressing
no opinion) that the clause in question is merely a condition
precedent to a right of action, and as such binding on Plante ;
that it was his duty, not that of Boisvert, first to demand an
arbitration ; and that as recourse to the courts was still open to
Plante if he did not accept the award (and semble, provided he
first paid the damages of $200), the clause did not oust the juris-
diction of the courts and hence was not a "true clause compromis-

a (1930), 36 R. de J . 84 .
3 Article 13 C.C . provides : "No one can, by private agreement, validly

contravene the laws of public order and good morals" .
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soire" . We shall have to wait for an authoritative decision on the
effect of the true clause depriving the parties absolutely of. their
right of recourse to the courts . If such a clause is in danger of
being held void, of an absolute nullity, as contrary to stringent
public policy, it may be well first to consider that no text of law
forbids it or forbids citizens to settle their differences in any way
they choose; that it is a condition of thousands of commercial
contracts ; and that if it is void of an absolute nullity, hence ab.
initio, and if parties do agree to and act upon it, the whole pro-
ceeding is void, the clause, the arbitration and award and accept-
ance, which means that it all could be challenged and upset. And,
that, surely, would be contrary to good public policy - a -restraint
of trade, a disturbance of confidence, a condonation of breach of
contract .

WALTER S. JOHNSON*

ADMINISTRATIVE LAW- PRIVATIVE CLAUSES AND THE COURTS
-AUSTRALIAN EXPERIENCE.- Mr. H. Sutherland's brief. review
of the effect of privative clauses in legislation, designed osten-
sibly to remove or limit the common law power of superior courts
to control the exercise of jurisdiction by inferior tribunals through
the medium of certiorari and other prerogative writs,' was of
particular interest to me because I had previously made a study
of privative clauses -in Australian, and particularly Queensland,
legislation. 2 I regret that this review did not come to my notice
earlier, but some further comment and some account of Australian
experience in this matter may be of interest to readers of the
Canadian Bar Review.

Privative clauses of this kind are almost universal in Aust-
ralia when the legislation provides for industrial tribunals, an
important fact in a country devoted whole-heartedly to the
principle of compulsory arbitration of industrial disputes . In
Queensland such clauses also exist in respect of a number of other
tribunals, for example, the Licensing Commission (with juris-
diction over the granting, transfer and withdrawal of licences to
sell alcoholic liquors), numerous Sugar Cane Prices Boards
(which control relations between cane growers and sugar mill
owners), the Police Appeal Board (which hears and determines
appeals by members " of the police force against promotions of

*Walter S. Johnson, Q.C ., LL.D., of Montreal, author, among other
works, of The Clause Compromissoire: Its Validity in Quebec (1945) .

1 (1952), 30 _Can . Bar Rev. 69 .
2 (1950), 1 Univ. of Queensland Law Journal, No. 2, p. 39.
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other members and against departmental disciplinary action
taken against them), and Fair Rents Courts (with jurisdiction to
fix fair rents of dwelling-houses) . The general tendency of Aust-
ralian courts has been, as in Canada, to read down the privative
clauses very considerably, following Colonial Bank of Australasia
v. Willan .3 But because of repeated attempts by Australian
parliaments to make their intention to free industrial tribunals
from the control of supreme courts more specific in the face of
unsympathetic decisions by those courts, the courts have been
obliged to pay more attention to the intention of the legislature,
and as a result have produced a compromise solution which does
give some scope to privative clauses.

This process began with an opinion expressed obiter by Griffith
C. J. of the High Court of Australia in Baxter v. NewSouth Wales
Clickers' Association 4 that a comprehensive privative clause did
prevent prohibition from issuing to the New South Wales Indust-
rial Court in respect of any decision on "any question of law
(including the construction of a Statute) arising incidentally in
the course of a case which on the face of the proceedings appears to
relate' to an industrial matter". This concept has been developed
in later cases, most notably by Isaacs A.C.J. and Powers J. in
Morgan v. Rylands Bros. (Australia) Ltd.,s by Nicholas J. in
McHugh v. Sydney County Council,? and by Latham C. J. and
Dixon J. (now Dixon C. J.) in a number of High Court cases in
recent years.$ Isaacs A.C.J . and Powers J. proposed as a test for
the availability of prerogative writs in spite of a privative clause :
"Was the error, if any, committed by the [tribunal] so manifest
a departure from the authority of the statute, that reasonable
men acting in good faith could not believe it to be within the
scope of that authority?" In Rex v. Hickman, ex parte Fox and
Clinton, 9 Dixon J . said that a privative clause will protect a tri-
bunal's decision from review provided "that its decision is a
bona fide attempt to exercise its power, that it relates to the
subject matter of the legislation, and that it is reasonably cap-
able of reference to the power given to the body".

s (1874), L.R . 5 P.C . 417.
4 (1909), 10 C.L.R . 114, at p. 132.
s My italics .
s (1927), 39 C.L.R . 517, at p. 524.
7 (1937), 38 S.R.N.S.W . 1.
$ R. v. Hickman, ex parie Fox and Clinton (1945), 70 C.L.R. 598, at pp.

614-6; R. v. Commonwealth Rent Controller, ex parte National Mutual Life
Association of Australasia Ltd. (1947), 75 C.L.R. 361, at p. 369; R. v. Murrap,
ex parie Proctor (1949), 77 C.L.R. 387, at pp . 398-9 ; Boulus v. Broken Hill
Theatres Pty. Ltd. (1949), 78 C.L.R . 177.

9 Supra, at p. 615.
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Of course, the problem of the effect of a privative clause is one
of statutory interpretation, and the intention of the legislature is
to be found by an examination of the Act as a whole. Each case
must depend on the particular wording used in the provisions
conferring jurisdiction on the tribunal and in the general priva-
tive clause, and on the particular circumstances with which the
legislature was attempting to deal. A decision on one Act, there-
fore, can rarely be regarded as compelling a later court to come
to a similar decision on a different Act, a fact which, it is submit-
ted, has often been forgotten by courts prepared to follow blindly
in the footsteps of such decisions as Colonial, Bank of Australasia
v. Willan. For example, in the case of the Queensland Industrial
Court and the Queensland Licensing Commission it is expressly
provided that no prerogative writ is to be issued in respect of any
proceedings or decision concerning a matter which is found by
the tribunal itself to be within its jurisdiction, and' in each case
the context of this clause indicates that it means a matter found
by the tribunal to be within its jurisdiction whether in truth it is
within, or relates to some matter within, its jurisdiction' or not.
It would seem to be impossible, to argue, in face of such , â clause,
that the tribunal does not have power to determine for- itself the
limits of its jurisdiction, to the extent at least that it makes an
actual finding that a matter is within its jurisdiction .

.

	

Dixon J., dealing with the effect of regulation 17 of the Na-
tional Security (Coal Mining Industry Employment) . Regula-
tions - "a decision of a Local Reference Board sh4ll not be
challenged, appealed against, quashed or called in question or be
subject to prohibition mandamus or injunction in any court on
any account whatsoever"- described the interpretative process
over privative clauses in these terms : io

The apparent inconsistency should be resolved by an attempt to arrive
at the true intention of the legislative document containing the two pro-
visions [one limiting the jurisdiction of the tribunal and the other a pri-
vative clause] considered as a whole . The first step in such a process of
interpretation is to apply to a provision like r.17 the traditional or estab-
lished interpretation which makes the protection it purports to afford
inapplicable unless there has been an honest attempt to deal with a sub-
ject matter confided to the tribunal and to act in pursuance of the powers
of the tribunal in relation to something that might reasonably be regard-
ed as falling within its province . There is nothing artificial in such an
interpretation . For it could hardly be supposed, to take perhaps an ex-
treme example, that it was intended that r.17 should give validity and
protection to the awards of a tribunal established in relation to one
industry when the tribunal intentionally stepped outside its allotted
io R. v. Murray,"ex parte Proctor (1949), 77 C.L.R . 387, at pp . 399-400 .
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industrial field and proceeded to regulate an entirely different industry .
A second step in interpreting the whole legislative instrument must be
to consider whether particular limitations on power and specific require-
ments as to the manner in which the tribunal shall be constituted or shall
exercise its power are so expressed that they must be taken to mean that
observance of the limitations and compliance with the requirements
are essential to valid action . For a clearly expressed specific intention
of this kind can hardly give way to the general intention indicated by
such a provision as r. 17 .

The tests adopted by the Australian judges referred to may
well be regarded as a fair compromise between the extreme of
giving a privative clause full effect and the extreme of ignoring
it altogether, and it is not the first time that the lawyer's old
friend, the reasonable man, has been called in to effect a com-
promise between opposing principles . As general propositions
they are clear enough, but of course in their application to parti-
cular cases much maydepend on the particular judge's sympathy,
or lack of it, with the general functions of the tribunal in ques-
tion .

It may well be doubted, however, if this compromise really
accords with the intention of the legislature in enacting a priva-
tive clause. If I may quote myself in the article previously re-
ferred toll

The apparent inconsistency between particular provisions delimiting
the jurisdiction of a tribunal and a general privative provision exists only
if the particular provisions are first read as being subject to final inter-
pretation by a superior court. Once this attitude is adopted it becomes
necessary to read down the privative clause. But if the approach is made
from the opposite direction, as I submit it should be, the privative clause
would be read first as removing the tribunal from the control of the
superior court, and the particular provisions are then seen as directions
to the administrative tribunal only, not to the superior court at all. A
tribunal newly created for a particular purpose must be given some
directions as to what it is to do and how it is to do it. . . . Parliament is
prepared to trust the tribunal to deal with particular sets of circumstances
which, in its wisdom, it considers can be better dealt with by the special
tribunal than by an ordinary court or by ordinary administrative or
legislative processes. Why should it not also trust the tribunal to deter-
mine for itself the limits of its jurisdiction in the light of the specific
directions given to it by Parliament? If the tribunal does seriously dis-
regard those directions it must be assumed that Parliament itself will
soon provide a remedy . This interpretation has the double advantage
of avoiding logical difficulties and of avoiding also the creation of a con-
flict between Parliament and Court, a conflict which, particularly in the
realm of industrial relations, where finality and expedition of decision
are of the utmost importance, may have serious social consequences .

11 (1950), 1 Univ . of Queensland Law Journal, No . 2, at p. 50 .
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So far as privative clauses in Commonwealth legislation are
concerned, there are certain special complicating factors due to
provisions of the federal constitution, especially section 75(v),
which confers jurisdiction on the High Court "in all matters in
which a writ of mandamus or prohibition or an injunction is
sought against an officer of the Commonwealth". This provision
prevents a privative clause in respect of any Commonwealth tri-
bunal from having full effect, though just how far it goes is still
a matter of some doubt . It has been held that the provision can
be invoked only in a "proper case", but to what extent the federal
Parliament can determine what is a "proper case" is not'clear. 12

Provisions to the effect that orders, regulations and the like,
when published in some form, are to be conclusive evidence of
validity have also appeared from time to time in our statute
books, though usually over acts of a legislative rather than of a
judicial character-notably in Queensland in the case of- by-
laws or ordinances of local governing authorities (all of which
must be approved by the Governor in Council) . There has been
some difference of judicial opinion in Queensland over the effect .
of such a provision. In England v. Penfold" Webb J.14 (now Webb
J. of the High Court) held that it meant exactly what it said,
and that the court could not consider whether the regulations in
question were ultra vires or inconsistent with any provision of
the Act under which they were made. E. A. Douglas J., 11 however,
held that if the regulations were inconsistent with the provisions
of the Act, the provisions of the Act "are the . dominant pro-
visions and must be given effect to rather than the provisions . of
the regulations" . Henchman J . expressed views similar to those,
of E. A. Douglas J., saying in a later easels that in spite of a pro-
vision of the kind already mentioned, the validity of a regulation
could be reviewed by the court if "it can be shown .to introduce
into the Act objects which Parliament had not indicated as ob-
jects of the legislation, or to deal, in a manner inconsistent with
the manner which Parliament had itself prescribed, with . objects
within the scope of the legislation" . Against these opinions must
be set , the decision of the full court of the Supreme Court of

12 See Waterside Workers' Federation of Australia v, Gilchrist, Watt 8e
Sanderson Ltd . (1924), 34 C.L.R . 482 ; R . v. Hickman, ex parte Fox and
Clinton (1945), 70 C.L.R . 598 ; R . v. The Commonwealth Rent Controller, ex
parte National Mutual Life Association of Australasia Ltd . . (1947), 75 C.L.R .
361 ; R . v . Murray, ex parte Proctor (1949), 77 C.L.R . 387 .

33 [19341 St . R. Qd . 125 .

	

.
14 At p . 138 .
15 At pp. 153-4 .
11 Anderson v . Wass, [1935] St. R . Qd. 269, at p. 291 .

	

,
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Queensland in Brisbane City Council v. Barnett 17 that the court
is precluded from considering whether any Brisbane City Council
ordinance is ultra vires. No reference was made in this judgment
to the differences of opinion expressed in the earlier cases.

Australian experience of the statutory privative clauses dis-
cussed by Mr. Sutherland suggests that Australian courts have
been rather less blind to the evident intention of parliaments
than would appear to have been the case in Canada. Although
the clauses do raise real problems of statutory interpretation,
and although as a matter of policy they may well be regarded, in
general, as undesirable, it is difficult to avoid the conclusion that
even Australian judges have not always faithfully observed the
basic principle of statutory interpretation so unequivocally stat-
ed by a distinguished Chief Justice of the Supreme Court of
Victoria in relation to a privative clause as long ago as 1892:
"It was suggested to the Court that it should struggle against
giving its obvious interpretation to this section in order to pre-
vent an alleged injustice being done . Speaking for myself, I pro-
test against such a suggestion . This Court has not to struggle
against the plain meaning of an Act of Parliament, it has to obey
it and to carry it out." 11

Ross ANDERSON

CRIMINAL LAW-EVIDENCE-FRESH TESTIMONY BEFORE COURT
OF APPEAL.At the trial of the appellants in Kissick v. TheKing1

on charges laid under section 573 2 of the Criminal Code, of con-
spiracy to possess, sell and transmit narcotics, contrary to the
Opium and Narcotic Drug Act, the Crown relied on certificates
of analysis purportedly made under section 18 1 of the Opium and
Narcotic Drug Act 4 to establish the nature of the substances al-

1T (1943), 39 Q J.P.R . 22.
1s Re Biel (1892), 18 V.L.R . 456, at p . 459, per Higinbotham C.J.
* M.A. (Oxon.), LL.B . (Western Australia) ; Barrister and Solicitor of the

Supreme Court of Western Australia ; Chief Lecturer in Law in theUniversi-
ty of Queensland ; Editor of the University of Queensland Law Journal ; con-
tributing author of Essays on the Australian Constitution (1952) .

1[195211 S.C.R . 343 .
2 S. 573 : "Every one is guilty of an indictable offence and liable to seven

years' imprisonment who, in any case not hereinbefore provided for, con-
spires with any person to commit any indictable offence" .

sS . 18 of the Opium and Narcotic Drug Act provides that : "In any pro-
secution under this Act a certificate as to the analysis of any drug or drugs
signed or purporting to be signed by a Dominion or provincial analyst shall
be primafacie evidence of the facts stated in such certificates and conclusive
evidence of the authority of the person giving or making the same without
any proof of appointment or signature" .

1 Stats . Can ., 1929, c . 49.
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leged to be prohibited drugs. No viva voce- evidence of analysis was
called at trial. The defence raised no objection at trial to the admis-
sibility of such certificates. The basis of the appeals was that the
Crown had not proven that the substances were drugs because
the certificates were inadmissible, section 18 of the Opium and
Narcotic Drug Act,' 1929, not being applicable to a charge of
conspiracy under section 573 of the Criminal Code.

The Manitoba Court of Appeal ruled that the certificates
were inadmissible under the prosecution for conspiracy as laid .
Under its powers contained in section 1021(1) (b)6 of the Criminal
Code it permitted the analysts who had made the inadmissible
certificates to give viva voce testimony before a justice of appeal
as to the chemical composition of the alleged drugs and affirmed
the convictions on the record as augmented by such testimony.

The Supreme Court of Canada, Kerwin J. dissenting in part,
sustained the Court of Appeal . Taschereau J. .did not consider it
necessary to determine whether the certificates were admissible in
a conspiracy charge and Fauteux J. expressly ruled such certifi-
cates to have been properly admitted . Fstey J. and Locke J.,
with Kerwin J. agreeing with them on this point, were of the view
that the certificates were inadmissible . It is difficult to disagree
with the simple persuasiveness of Mr. Justice Locke's reasoning :

The offence for which the accused were indicted was not that of com-
mitting any of the offences enumerated in the Act of which section 18
forms a part, but rather the offences of conspiring with others to commit
such an offence, a conspiracy declared to be indictable by section 573 of
the Criminal Code .6

That the Court of Appeal by virtue of section 1021(1) (b) was
authorized to take the added evidence of the analysts seems open
to little argument in view of the unqualified wording of the sec
tion . The most important aspect of the case seems to be the ques-
tion whether the court of appeal, having admitted additional evi-
dence, was justified in affirming the conviction rather than order-

6S . 1021 (1) provides : "For the purposes of an appeal under this Part, .
the court of appeal may if it thinks it necessary or expedient in the interest
of justice,

(b) if it thinks fit, order any witnesses who would have been çompellable
witnesses at the trial to attend and be examined before the court of
appeal, whether they were or were not called at the trial, or order the
examination of any such witnesses to be conducted in manner pro-
vided by rules of court before any judge of the court of appeal, or
before any officer of the court of appeal or justice of the peace or
other person appointed by the court of appeal for the purpose, and
allow the admission'of any deposition so taken as evidence before the
court of appeal ; and exercise in relation to the proceedings of the
court of appeal any other powers which may for the time being be
exercised by the court of appeal on appeals in civil matters . . . " .

6-At p . 365 .
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ing a new trial . Taschereau, Estey, Locke and Fauteux JJ. agree
with the Court of Appeal that the proper disposition was to affirm
the convictions. It is submitted that the dissent of Kerwin J. on
this point is of much merit. As he states : 7

. . . . the Court of Appeal was not empowered on the evidence of the ana-
lysis taken before it and on the evidence at the trial to affirm the con-
viction because it would thereby usurp the functions of the jury.

By determining that the analysts' evidence was conclusive did
not the Court of Appeal resolve by implication an issue of credi-
bility? Might not a jury, having regard to the "demeanour of the
witness" or any of the other myriad matters entering into the
jury's somewhat intuitive weighing of credibility, have chosen to
disbelieve the analysts? One is impelled to the conclusion that the
Court of Appeal conducted a trial, a function presumably not
entrusted to it .' The ordering of a new trial would have avoided
this result, as Kerwin J. indicated .

Apparently, the general rule 9 that the court of appeal will
not take fresh evidence which was available at trial is now inap-
plicable, if such evidence is "non-controversial" and if "in the cir-
cumstances of the case it is considered that to do so is necessary
or expedient in the interests of justice" . The facts of the Kissick
case do not however offend the basis for the general rule, which
is much the same as that which applies to civil cases. As O'Hal-
loran J. said in Rex v. Davido . to

. . . The principle is not to allow fresh evidence on appeal, unless appel-
lant at his trial was unaware of its existence, or if he did know of it, that
he was unable to adduce it. A reason for this is, of course, to prevent
accused persons trying out one set of defence tactics in the trial court,
and if unsuccessful, to try another set of tactics in the Court of Appeal .

There is no question in the Kissick case of a change of tactics by
the Crown at the appeal level, nor indeed a change in any of the
material propositions of fact asserted by the Crown at trial .

It is suggested that the real ratio of Kissick v. The King is
that where the defence shows a "consistent conduct"" in not object-

7 At p . 354 .
8 See judgment of Humphreys J . in Rex v. Rowland, [1947] I K.B . 460,

at p . 462, where, speaking of the powers of the English Court of Criminal
Appeal, he states : "It is not a tribunal of fact but a court of appeal instituted
by statute to examine into the proceedings of inferior courts . . ." .

9 See p . 1337, Tremeear's Criminal Code (5th ed) : "The principles upon
which evidence is received in the Court of Appeal appear to be similar to
those upon which a new trial will be granted in a civil action because of the
discovery of fresh evidence ; it must appear both that the evidence could not
by due diligence have been made available at the trial, and also that, if ad-
mitted, it will be practically conclusive" .

19 (1951), 101 C.C.C . 238, at p . 241 .
11 Per Fauteux J . at p. 375.
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ing to inadmissible evidence and manifests at trial "a positive
intention to accept" 12 such evidence, and the evidence itself is of
a scientific nature, then the court of appeal will exercise its powers
under _section 1021(1) (b) to the extent of 'becoming a tribunal, of
fact . Any such doctrine of quasi-estoppel, worked against an ap-
pellant in a court of appeal arising from the conduct of the defence,
should be restricted to cases where it is evident that under section
97813 of the Criminal Code the defence chose "not to hold the
Crown to strict legal proof" . 14 In other words there should be
commission rather than omission.

JonN G. WHITE*

Recent Judicial Appointments
Honourable Joseph Thomas Beaubien, a judge of the Court o¬ Queen's
Bench for Manitoba, to be a judge of the Court of Appeal for Manitoba
and ex-ofcio a judge of the Court of Queen's Bench for Manitoba, effective
October 1st, 1952 .
G . E . Tritschler, Esquire, Q.C ., ofthe City of Winnipeg, in the province

of Manitoba, to be a judge of the Court of Queen's Bench for Manitoba,
effective October 1st, 1952.

F . G. MacKay, Esquire, Q.C ., of the city of Owen Sound, in the province
of Ontario, to be a judge of the Supreme Court of Ontario, and a member
of the Court of Appeal for Ontario and ex-offlcio a member of the High Court
of Justice for Ontario .

Georges Hebert, Q.C ., of the town of Meadow Lake, in the province of
Saskatchewan, to be a judge of the District Court of the Judicial District of
Gravelbourg.
A. B . Gerein, Esquire, Barrister-at-law, of the city of Regina, in the pro-

vince of Saskatchewan, to be judge of the District Court of the Judicial
District of Humboldt .

John Wellington Pickup, Esquire, Q.C ., of the city of Toronto, in the
province of Ontario, to be a judge of the Supreme Court of Ontario and
Chief Justice of the Court of Appeal for Ontario, with the style and-title of
Chief Justice of Ontario, and ex ofcio a member of the High Court of Justice
for Ontario .

Joseph B. Clearihue, Q.C ., of the city of Victoria, in the province of
British Columbia, to be a judge of the County Court of Victoria, and also
a local judge of the Supreme Court of British Columbia during his tenure of
office as a judge of the County Court .

lz Ibid., at p. 374 .
13 S ., 978 provides : "Any accused person on his trial for any indictable

offence, or his counsel or solicitor, may admit any fact alleged against the
accused so as to dispense with proof thereof" .

14 Per Fauteux J. at p. 373 .
*John G. White, of White & Paikin, Hamilton, Ont .
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