Case and Comment
COMMUNISTS - LABOUR LAW- PUBLIC POLICY - CERTIFICATION
AND DECERTIFICATION-CERTIORARI -INTERPRETATION OF STAT
uTEs.- The decision of MacDonald J. in Re Labour Relations
Board of Nova Scotia 1 -quashing an order of the board that denied

certification to the applicant union on the ground of Communist
leadership, and issuing a mandamus ordering the board to proceed
to determine the application according to law - adds another
statement to the developing definition of the legal position of
"Communism" and the "Communist" in the trade union movement in Canada and, inferentially, in the legal order as a whole.
The essential facts and issues may be summarized as follows.
Local 18, Industrial Union of Marine and Shipbuilding Workers
of Canada (C.C .L.), Lunenberg, Nova Scotia, had applied to the
Nova Scotia Labour Relations Board for certification as the "bargaining agent" under section 9 and the other relevant provisions
of the Trade Union Act. 2 The board found a as a fact that :

The Applicant was organized by and is a constituent part of the Maritime Marine Workers' Federation . The Secretary-Treasurer of the Federation, who is its administrative Executive Officer and principal organizer,
is J . K . Bell who exercises dominant leadership and direction of the Federation . The application for certification in this case was made and signed by
J. K . Bell and M . R . Hubley, and J. K. Bell appears as the provisional
Secretary-Treasurer of the Applicant Union . J . K . Bell is a member of
the Communist Party (self-styled in Canada the Labour-ProgressiveParty) .

The board found further that Communists follow slavishly the
aims laid down by their leaders ; that these aims are dictated by
a foreign government having as its objective the weakening and
destruction of the economic and political structure of Canada;
that a union so led by Communists would use its position as a
bargaining agent "primarily to advance Communist aims and
policies rather than for the benefit of the employees" . For these
1 Unreported at time of writing.
2 Stats . N .S., 1947, c . 3, as amended .
I In the matter of Industrial Union of Marine and Shipbuilding Workers
of Canada, Local No . 18 (December 7th, 1951) . Unreported at time of writing.
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reasons the board, asserting â . discretion to refuse to certify an
applicant "when the Board is satisfied on reasonable grounds that
certification would be inconsistent with the principle and purpose
of the Act and contrary to the public interest", denied.the application .
From this order the applicant union sought and obtained from
the Supreme Court an order for a writ of certiorari to quash, and
an order for a writ of mandamus to issue to the board directing
it to exercise its jurisdiction in respect of the application for certification .
MacDonald J., speaking for the Supreme Court of Nova Scotia
sitting en bane, 4 quickly asserted the traditional power of the court
to supervise such a board by way of certiorari,' and then devoted
an interesting and careful judgment to what he considered to be
the essential problems of the case : first, whether the board had a
discretion in law. to refuse certification to an applicant union where
all the formal requirements for certification apparently had been
met by the applicant; and, secondly, if such a discretion to deny
the application were present, whether it extended to, the ground
of refusing to certify for the broad reasons of pub_ lie policy stated
in the board's order.
In applying to the court for the order to quash, the union had
argued - that the board had no reserve discretion in law to, reject
such an application; that the board had declined, to exercise its
jurisdiction by erroneously taking into account extraneous and irrelevant matters; and, finally, . that the order was invalid because
it was founded on proceedings contrary to "natural justice", since
the board conducted its inquiry without a proper investigation
into the facts..
In disposing of these issues the learned judge was required to
deal in detail with the construction of the Trade Union Act, with
particular reference to the effect of the language of sections 7, 8 and 9
of the Act, which sets out the usual conditions precedent to certification, such - as time, form and appropriate unit, and which concludes in 9(2) by stating : "The.Board may certify the trade union as
the bargaining agent of the employees intheunit". 6Indeed, thegrea4 11sley C .J., Hall, Doull,. MacQ.uarrie and Parker JJ. all concurred .

s Citing Re Lunenburg Sea Products Ltd ; Re Zwicker, [194713 D.L.R. 195 ;
21 M. P. R. 305 ; Rex v . Labour Relations Board, Nova Scotia, [195114 D.L.R.
227 ; Rex v. Logan (1947), 20 M.P.R. 37 ; [1947] 4 D .L.R. 676 ; and other
cases . For a recent instance of certiorari to quash a certification order on the
ground that the board did not_examine the facts sufficiently see, Re Toronto
Newspaper Guild and Globe Printing Company, [1952] O .R. 345 (C .A.) .
c An examination of similar federal and "provincial legislation shows a
frequent use of "may", but an occasional and highly suggestive use of "shall",
in the comparable clauses - all of which lends considerable weight to the
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ter part of the judgment is occupied with the time-honoured game
of when "may" equals "shall". After examining the context within
which the phrase is to be found, MacDonald J. reaches the conclusion that the general rules of statutory interpretation, and the
effect of the provincial Interpretation Act, together with the general objects of the legislation, all suggest that the legislature did
not intend by "may" to vest a residuary power in the board, but,
on the contrary, the section "must be construed as imposing a
duty upon the Board to certify an applicant which has satisfied
the express conditions of the Act". The principal reasons which
moved him to reach this conclusion, apart from any narrow technical juggling with "may" and its context, are to be found in the
fact that the act sets out in sections 7, 8 and 9 all the requisite
conditions for certification and that, apart from the determination
of the "appropriate bargaining unit",' on the one hand, and "company domination", on the other, there is no specific discretion left
in the board which would permit it to refuse certification. Indeed,
had the legislature intended to vest such a discretion it would have
said so clearly.
The same result is reached by the learned judge through the
use of a further test of statutory construction, namely by asking
the question
as to whichever of these alternative constructions seems better to comport with the governing principle of the Act and to carry out the system it embodies ; and for this purpose to consider the consequences
which would flow from the adoption of either construction .

In his opinion, and probably rightly, the object of the legislature
in setting up this system of compulsory collective bargaining
through "appropriate units" would be defeated by recognizing a
discretion in the board to refuse certification for a reason nowhere
explicitly stated in the act. Having in mind John Willis's classic
statement on the malleability of statutory language in judicial
hands-to fit the philosophical predilections of the court in deallearned judge's interpretation : Alberta - Stats . Alta. (1947), c . 8, s . 59(9),
"shall certify the applicant" ; British Columbia - R .S . B .C ., 1948, c. 155, s .
12(2), "The Board shall certify" ; Manitoba -Stats. Man . (1948), c. 27, s .
9(2), "The Board may certify" ; New Brunswick - Stats . N .B . (1949), c . 20
(as amended), s . 9(2), "The Board may certify" ; Newfoundland -Stats .
Nfld . (1950), Act 15 (as amended), s . 9(2), "The Board may certify" ;
Ontario - R.S .O ., 1950, c. 194, s. 7(3), "The Board shall certify" ; Quebec
- R .S.Q., 1941, c . 162A (as amended), s. 9, "The Board shall issue" .
7 "Community of interest among the employees" in determining the appropriate unit for collective bargaining in s . 9(5) and employer "dominated
or influenced" unions in s . 9(6) are, in the view of the court, the only "standards" in the Act which could lead to a "discretion" to be exercised by the
board, when applying such standards .
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ing with anysubject before' it-this writer cannot take too seriously any effort, however skilful, whereby "may" becomes "shall"
and Alice triumphs again.
Finally, MacDonald J. viewed the question afresh on the assumption that he may have been wrong about "may", and that
a residuary discretion did exist in the board . The issue then turned
on whether the discretion extended to the very grounds of public
policy upon which the board denied the present application for
certification. Here the judgment is dealing with less fixed legal
counters . On the one hand, the court is able to dispose of the effects
of Branch Lines Limited v. Canadian Seamen's Union s on the
ground that in that case the Canada Labour Relations Board
determined that the union was in fact not a union within the
meaning of the act, while no such plea was raised in the present
case . On, the . other hand, the decision takes judicial notice of the
nature of Communism as a conspiratorial and revolutionary organization and of the rigid conformity to its policies which it enforces on its
members, and in particular of its - policy of infiltration of trade unions in
the endeavour to seduce them from their true purposes in the interests
of the ulterior aims of a foreign country?
.

But the fact that a key official of the applicant union is allegedly
a member of the Communist Party is, by itself, no sufficient ground
of public policy upon which to deny certification -assuming such
a residual discretion in the board. Indeed, the judgment seems to
. suggest that, even if the union were heavily weighted with Communist membership and leadership, that fact could not vest a
public policy discretion in the board where the legislature has not
specifically spelled out so important an authority in unmistakeable language . The following passages point up the court's refusal
to permit the board to assert a discretion when the legislature has
not clearly spoken in this very difficult field of legal and political
decision :
At all events, no legislation of the,Canadian Parliament was called to
our attention which makes it unlawful for a man to be a member of . the
Communist Party or the Labour Progressive Party, or for a Communist
to hold office in a trade union or to spread Communistic doctrine by
means short of sedition . Nor is there any Nova Scotia legislation which
Willis, Statute Interpretation in a Nutshell (1938), 16 Can . Bar Rev. 1 .
C.C .H ., Can . Lab . Law Rep . 47022 (December 7th, 1950) . See also the
comparable decisions in SS . Texaco Brave Ltd . v . C.S .U., SS . Texaco Chief
Ltd. v. C .S . U., SS . Texaco Warrior Ltd. v. C.S . U., C .C.H . Can . Lab. Law Rep .
47025 (June 14th, 1951) ; Shell Tankers Ltd . v . C.S .U., 47026 (June 14th,
1951) .
'0 Laski, Communism (1927) passim, for an analysis of the particular
interest of the Party in trade unions .
,
a
s
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directly aims at the suppression or the control of Communistic activity
in labour unions .

And again :
Accordingly I cannot conclude that the Legislature empowered the
Board by mere implication to exercise its discretion (if it be held to have
such) to refuse certification upon the grounds assigned in the Order in
question, which are grounds of mere apprehension that one Communist
in a parent organization would not merely attempt but succeed in perverting the applicant-union's purpose in labour relations.

Examining these last two passages carefully, it is difficult to know
whether the judgment intended to say that, no matter how clearly
"may" is to be interpreted as vesting a discretion, and no matter
how completely under Communist control the union is found to
be, the discretion could not extend to permitting the board to
deny certification. Certainly the second passage suggests that one
Communist is not a danger ; but what about three or five, or a
majority, in the union's leadership or membership? Perhaps the
answer to the difficulty posed by these two passages is to be found
in the concluding sentences of the judgment, which seem revealing
of the real aims of the opinion, namely, that the learned judge
refuses to accept the position that there could be, without specific
legislative direction, any such reserve power in a labour relations
board as to permit it to deny certifications on such broad policy
considerations as Communist membership or leadership :
That such a responsible Board in purported exercise of an ultimate
discretion arising by mere implication, if at all, should have acted on such
broad considerations of policy (founded partly on fact and partly on mere
apprehension) is itself a warning of the danger of holding that it had any
residuary discretion whatever ; and I am pleased that previous consideration of the authorities led to a conclusion which avoids that danger .

It is, therefore, perhaps not unfair to observe that MacDonald J.
may have been concerned primarily with putting the board in its
administrative place with respect to its residuary discretion, and,
therefore, that the issues might well have presented much greater
difficulties to the court if the union had been clearly Communistcontrolled as in the Branch Lines case.
Yet, assuming a residuary power in the board, is this not a
case of the court substituting its own view of "public policy" for
that of the board, and was not the administration of the Labour
Relations Act, including incidental "policy questions", deliberately
vested in the board by the legislature with the expectation that
it would formulate "policy" wherever it had a discretion, and,
therefore, a responsibility so to do? The opinion is far from clear
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in frankly facing. up to the interesting dilemma as to why the
court's view of poliçy is to be more acceptable than that of the
board, assuming a residue of discretionary authority that includes
observations on, and orders governed by, "public policy"."
A number of interesting collateral questions are raised by the
judgment. While it is not the purpose of this comment to deal in
detail with the issues of administrative law, it should be observed
that there is here a traditional use of certiorari with mandamus,
and that the case again marks the growing reassertion of the authority of the courts in dealing with those labour relations and
other tribunals exercising judicial powers.12 By contrast, when the
Branch Lines case reached the courts, Barlow J. was able to dispose of the application by the Canadian Seaman's Union to quash
the Canada Labour Relations Board's decertification order, by
deciding that the applicant-union was "not a juridical entity, and
that it has no legal right to bring this application"-" Perhaps it
is to be regretted that Mr. Justice Barlow's judgment turned on
such a narrow denial of- legal status to the union . The merits of
difficult trade union cases are not likely to be canvassed by courts
if so ancient a view of their legal status is to be held at this late
date, particularly under legislation that surely was designed to
give the certified "bargaining unit" a legal status for all purposes
incidental to the effective enforcement of the modern system of
compulsory collective bargaining. No such argument over status
was presented in the present case, ,and the court was able to deal
with the merits before it.
The chief importance of the present case lies beyond its direct
relation to the problems of trade union law and the power of labour
boards to certify and revoke certification on grounds of Communist
membership, leadership or control. Indeed, the Communist trade
union problem is at the moment in a state of some uncertainty
because,, while the Canada Labour Relations Board and the Quebec
Labour Relations Board 14 both have decertified or refused recertification to Communist-dominated unions, and while unions
are purging their own suspect membership and leaders, the present
judgment and the . seeming reluctance of other provincial boards
so far to follow "purging" policies suggests that there is not, at
u For a general discussion of . "public policy" in the context of administrative law see Robson, Justice and Administrative Law (3rd, ed ., 1951)
pp. 410 et seq .
~z Supra, footnote 5 .
~a Canadian Seaman's Union v. Canada Labour Relations Board and Branch
Lines Ltd., CCH ., Can . Lab . Law Rep . 45042 (Feb . 23rd, 1951) .
I' For the recent refusal of the Q .L .R .B . to certify again the United
Electrical Workers, see Montreal Daily Star, May 29th, 1952, p. 2 .
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the moment at least, a uniform province by province conception
and administration . Indeed, in British Columbia, the Labour Relations Board has avoided for the time being this issue with respect
to an avowedly Communist-led union which has been successfully
defeating its Canadian Congress of Labour rivals in a series of
union-membership contests. 1s
Apart altogether, therefore, from the specific difficulties which
Communists present in the administration of labour relations
legislation, there is the much wider problem of the status generally
of Communists and Communist-led organizations in the Canadian
political and legal order. Indeed, while the question of the legal
and political position generally of the Communist in Western society has become increasingly acute since 1946-47 and the onset
of the "Cold War", there long has been a recognition in Canada
that domestic Communists and international Communism present
very special social difficulties, It should not be forgotten that section 98 of the Criminal Code," whatever its final unpopularity
and oblivion, was at the time of its passage regarded as a necessary instrument for the protection of public order in Canada. Its
repeal in 1936 was evidence of a general optimism that such harshly
worded legislation was unnecessary to deal with any political group
in a generally liberal society. It was this political climate which
doubtless caused surprise in many parts of Canada at the passage
of the celebrated Padlock Law" by Quebec in 1937. Despite the
world depression and the rise of varieties of dissidence throughout
the country, the climate of political and legal opinion in Canada
in those years was, on the whole, not highly charged with fears
of extremism. At the same time the rise of Hitler made Canadian
opinion generally more conscious of, and more concerned with,
the extreme Right than the extreme Left. In retrospect it is quite
remarkable to consider the naiveté with which the revolutionary
Left was regarded, and generally the lack of public understanding
of the conspiratorial nature of Communist Party means, and the
deeply revolutionary hopes of Party ends ."'
15 The Mine, Mill and Smelter Workers, Trail, B .C ., has long been Communist-led, but has successfully beaten off attempts by the C.C.L. to win
away the membership, and the B .C.L .R .B. has taken no action to decertify,
presumably on the ground that the M .M.S .W. has had a clear majority : see
Time Magazine, May 26th, 1952, p. 22 .
18 S . 98, R .S .C. (1927), c. 36, was enacted first by Stats . Can . (1919), c . 46,
s. 1, and repealed by Stats . Can . (1936), c. 29, s. 1 . Cf . Rex v. Buck, [19321
3 D .L .R . 97.
17 Act Respecting Communistic Propaganda, Stats . Que. (1937), c. 11 .
18
Ebon, World Communism Today (1948) ; Deutscher, Stalin, A Political
Biography (1943) ; Borkenau, World Communism : A History of the Communist International (1939) .
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The disillusion of the present post-war years, with particular
reference to Soviet imperialism and the growing public knowledge
of the r61e of Communist parties throughout the world as instru
ments of Soviet policy abroad, has led to a genuine concern in
Canada as elsewhere for providing safety measures against the
potentially harmful activities of domestic Communists and their
supporters-19 There has developed, however, the widest diversity
of methods to deal with this new and unpleasant social phenomenon. Not only is there a lack of uniformity of policies within
Canada, as between the provinces and the federal government,
but also there is a wide range of measures among the major .
English-speaking countries of the world.
For at one end of the spectrum is to be found the complete
prohibition attempted by Australia, which outlawed the Communist Party 20 only to be reversed, first, by the courts and, then,
by a national referendum, both of which denied to the Commonwealth such outlawing powers . Now Australia is taking collateral
measures with respect to its civil service, and other areas where
Communist infiltration appears to have been serious.,' The next
degree of compulsion and declaration of illegality is to be found
in the United States . Here many important federal and state en- .
actments slowly have reduced the area of open Communist political
or public activity. The position of the United States may be summarized as follows. 22
'
The Party is not yet illegal, but in many States and localities
Communists as individuals may not run for public office. Legislation barring Communists from' employment as school teachers is
now constitutional and a growing number of municipalities and
States require loyalty oaths having the effect of barring avowed .
Communists and their sympathizers from public payrolls . Communists may not hold jobs in most defence plants. Party members
are being denied passports for travel abroad . The effect of the
federal . Smith Act, which forbids Communists to teach or advocate
the overthrow of the United States Government, has been to limit
19 See the Report of the Royal Commission on Espionage (1946) and its
recommendations, pp. 689-690 .
' 2° Australia outlawed the Communist Party by federal statute, which the
High Court found ultra vires on March 9th, 1951 . The plan was later
popularily rejected by a referendum on September 22nd, 1951 ; proposing a
grant to the Commonwealth of the necessary authority to enact such legislation. For a full discussion of the political and legal aspects of this legislation
see. Beasely, Australia's Communist Party Dissolution Act (1951), 29 Can .
Bar . Rev. 490 .
21
Montreal Daily Star, Australian Newsletter, June 11th,. 1952, p. 11 .
22
From "What's Legal and Illegal for American -Communists", N .Y .
Times, March 9th, 1952, Section E, p . 6 (Jay Walz) .
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the propaganda and recruiting activities of the Party. The presidential Loyalty Programme is designed to keep them out of
federal employment. And, of course, the non-Communist oath required of union officials by the Taft-Hartley Act prevents Communists, at the price of perjury, from holding union office if the
union wishes to obtain the benefit of the act .23
In South Africa recent legislation empowers the government
to remove from trade union office, by administrative decision,
anyone suspected of being subversive or a member of the Com
munist Party, while Communists will not be allowed to sit as
members of the Union Parliament .24
In Canada the decertification of or refusal to re-certify Communist-dominated unions - on the theory that they are not truly
trade unions within the meaning of the Industrial Relations and
Disputes Investigation Act - is now the policy of the Canada
Labour Relations Board, as well as of the Quebec Labour Relations Board. But no legislation, apart from the Padlock Law,2 5
the general provisions of the Criminal Code on sedition and treason, 26 and those special safeguards provided by the Official Secrets
Act,27 appear to be dealing directly or indirectly with the problem
of the Communist. However, for a number of years the federal
government has been taking precautionary measures in the recruiting of personnel for government employment in posts exposed
to classified information. Here the policy appears to be screening
by the Royal Canadian Mounted Police, with a quietly operating
inter-departmental committee acting as the general administrative
agent for all departments concerned.28 This federal programme
has proceeded for some years with little publicity and few disclosed regulations, but with probable effectiveness .
In another field, that of control over admission to the professions, British Columbia, through the Benchers of the Law Society,
has now determined that admission to the bar or enrolment as a
solicitor may be denied to a member of the Labour-Progressive
Party. 21 This administrative decision by the benchers appears to
23 For an exhaustive study of the President's loyalty programme see
Emerson and Helfeld, Loyalty among Government Employees (1948), 58
Yale L . J.1, and comment by J. Edgar Hoover (1949), 58 Yale L.J . 401 .
24 South Africa enacted a comprehensive anti-Communist measure, effective June 20th, 1951 .
85 Supra, footnote'17 .
26 R.S .C ., 1927, c. 36 (as amended), ss . 130-134 (seditious offences) ; ss .
74-81 (treason, mutiny, etc .) .
29 Stats . Can. (1939, 1st sess .), c. 49 as amended .
28 See statement by Rt . Hon . J. L. Ilsley, Minister of Justice, H . of C .
Debates, June 22nd, 1948, pp . 5629-5630 ; June 26th, 1946, pp. 5916-5917 .
2s R
e Legal Profeasions Act ; Re Martin, (19491 1 D .L.R . 105 ; application for
mandamus dismissed, [194912 D .L .R., 559 ; Martin v. Lain Society of British
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have been founded on the technical ground that, while the applicant was able to meet all the formal requirements for admission,
he was unable to take the barrister's oath in good faith and thus
be a "fit person" . For the oath is in the nature of an oath of allegiance to Her Majesty and no Communist could, in the view of
the benchers, swear such allegiance in good faith since he is bound
by his convictions to support the overthrow of the existing order
by force or violence. With the actual result of the benchers' decision, as accepted by the courts, there can be little argument,
but the administrative method of exclusion and the reasons given
may not . in principle be entirely satisfactory . Would it not have
been wiser for the benchers to have sought an amendment from
the legislature to the Legal Professions Act, to provide clearly
that a Communist, who is. a member of the Party, or who in all
respects conforms to the orders of, the Party, whether a member
or riot, shall not be admitted' to the practice of law? Such an
amendment would have placed the responsibility for this diffcult
matter exactly where,it ought to be, namely with the legislature.
In the United Kingdom the legislative position appears to be
the least ,restrictive of all English-speaking countries, yet an extensive programme to -review the position .of personnel who are
regarded as security risks in government employment -has . been
going on for a number of years under Cabinet supervision and
seems to have had considerable effect, although working with great
restraint and little publicity."
In assessing the present civil status of the Communist in Canada, it would appear to be a reasonable summary to say that for
the most part even the card-carrying Communist remains largely
unaffected in his political and personal activities, except where'
employment may be denied to him by government or industry,
where admission to practise law has been forbidden in British
Columbia, where labour relations boards (and unions , themselves)
have effectively barred Party domination, and where generally the
marginal activities flowing from the Quebec Padlock Law, the
Criminal Code (treason and sedition, etc .), the Official Secrets Act
and municipal police regulations, all are .rendering propaganda,
recruiting, espionage, meetings, parades and distribution of Party
literature more or less difficult or, unpleasant. But the LabourProgressive Party remains a legal party and a quite impressive
Columbia, [19501 3 D .L .R . 173 . See also Meredith, Communism and the
British Columbia Bar (1950), 28 Can . Bar Rev. 893 .
30 See statement of Prime Minister Attlee in 448 H . of C . Debates, March
15th, 1948, 1703-71 ; and 459 H. of C . Debates, December 13th, 1948, pp.
830-831 .
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number of clubs and organizations are notoriously Party "fronts"
or Party dominated. Although ad hoc decisions have been made
of a specific legislative, administrative or judicial character, there
cannot be said to be a uniform anti-Communist policy in Canada
on the civil status of the Party and its controlled organizations
or on Party members as individuals.
It should be recognized, however, that, for such a traditionally
easy-going political society as Canada, a repressive policy in peacetime against a particular "political" group presents a number of
difficulties, not the least of which is that it simply goes against
the cultural grain, against the customary tolerance that is part of
the fabric of Canadian life. At the same time, it may very well
be asked whether these ad hoc expressions of policy in opinions
by judges or delegated authorities are the most satisfactory method
of dealing with a complex and continuingly unpleasant situation.
In the opinion of this writer, the time may not be far off when
Canadian legal and political thinking will have to accept the
premise that the Communist Party and Communists are not in
fact "political" entities in any traditional sense of the term, but
represent truly conspiratorial agencies bent upon the ultimate
destruction of the social and political rules within which they now
safely operate and carry out their policies .31 Once this change in
point of view is made, legislation conceivably might proceed on a
premise quite different from the one which heretofore has inhibited
action, namely, that such legislation would be repugnant to the
political and legal traditions of Canada and the English-speaking
world as a whole. It is not suggested that section 98 or similar
provisions necessarily be restored ; but there are certain matters
now awaiting to be considered, both in political and legal terms,
the most important being perhaps the question how far the responsibility for slowly limiting the area of Communist activity shall
be that of individual administrative agencies or courts, or how
far the duty must be that of the community as a whole speaking
through its principal policy-making institutions, the national and
local legislatures .
MacDonald J.'s opinion points to the severe difficulties facing
a judge in dealing with so current and often unmanageable a
problem. The court in this case did not feel that there was any
such general discretion as to public policy in the Labour Relations Board, whatever particular discretion-if any-to deny
certification may have been left to it by "may" in the statute.
si For a full development of these ideas see a penetrating analysis by
Historicus : Stalin on Revolution (1949), 27 Foreign Affairs 175 .
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There is much to be said for this position. Matters of such policy
importance ought not to be left to the individual determination
of a delegated authority unless the legislature has spoken clearly ;
and the legislature ought to speak with such clarity that. it is
evident that it unequivocally expresses the community decision.
At the same time it may very well be asked whether delegated
authorities and judges are not to exercise some power in these situations until the legislature has spoken ; and if the legislature has difficulty in making up its mind on a general policy toward Communists, is not an ad hoc approach by boards and judges at least better
than no approach at all? Could, therefore, the present judgment be
interpreted to mean that, if the union had been totally Communist
dominated, some reserve authority in the board to deny certification might have been found, provided it was "clear", as a matter
of statutory construction, that the need .to certify was not mandatory under the statute once all the formal - requirements were
met? Personally, I think not, although MacDonald J. does not
fully disclose - what he might have decided if evidence of complete
Party domination had been present .
Some national policy of reasonable uniformity in the administration of trade union legislation may be an early need for the
resolution of those difficulties, and. perhaps it should be followed
by some clarity in the federal position on the general activities of
the Communist Party and its subsidiary and "front" organizations as well. Canadians, lawyers and laymen, doubtless will approach any such policy with some reluctance, aware of the possible martyr-making results of even the most careful administration of legislation, and aware, too, of the probability that the most
skilfully drafted provisions may not avoid marginal injustice.
Finally, T should like to say a more general word about the
judgment in the present case. Although dealing in large part with
traditional technical matters of statutory interpretation, and ad
ministrative law, it has a breadth and a receptiveness to materials
outside the standard doctrinal sources that is in the line of modern judicial scholarship . Mr. Justice MacDonald has not been
afraid to refer to general works on communism and world politics
and to take the widest judicial notice of those crucial facts of life
that are the setting for all serious contests in the courts .
MAXWELL COHEN

* B.A., LL.B., LL.M., Professor of Law and Secretary of the Faculty of
Law, McGill University. A member of the Bars of Quebec and Manitoba.
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A person may
be guilty of the serious offence of illegal possession of a narcotic,
within the meaning of section 4(1) (d) of the Opium and Narcotic Drug Act,' even though he is ignorant of the nature of the
substance "found in his possession". Such is the view of the
Ontario Court of Appeal in Rex v. Lawrence, 2 stimulating again a
discussion of the problem of mens rea as an element in statutory
offences involving moral culpability.
At the trial the defence was that the accused had no idea that
the substance "found in his possession" was in fact a proscribed
drug . The trial judge in his charge directed the jury that lack of
knowledge by the accused that what he possessed was such a
drug did not free him from guilt under the act.
The Ontario Court of Appeal disagreed with the reasoning of
O'Halloran J. A., in Rex v. Hess (No . 1),3 "To constitute 'possession' within the meaning of the criminal law it is my judgment,
that where as here there is manual handling of a thing, it must
be co-existent with knowledge of what the thing is, and both these
elements must be co-existent with some act of control (outside
of public duty) " .4 Laidlaw J. A. preferred to rely on the judgment
of the Quebec Court of King's Bench (Appeal Side) in the older
case of Morelli v. The King . 5 In that case Rivard J. said : 6
MENS REA -POSSESSION OF NARCOTIC DRUG.--

But s . 4 makes a crime of the fact of possession ; the sole elements of
crime are then the material fact of the detention of the thing and the
intention of detaining it, which does not necessarily admit of knowledge
of the nature of the thing .

The Ontario court based its conclusion on (a) the nature and purpose of the Act, and (b) the language used in section 4(1) (d) .
Laidlaw J. A. found in the language of section 4(1) (d) nothing
to indicate that a person could not have possession of a drug
within the meaning of the section unless he knew the nature of
the drug. Most people will probably agree that the statute should
not be narrowly construed, in view of its object "to guard society
against the vices incident to the improper use of drugs", but it is
difficult to see how a doctrine of imputed guilt can be fairly
1 1929 (Can.), c. 49. Section 4(1) (d) states : "Every person who . .
(d) has in his possession any drug save and except under the authority of
a license from the Minister [of National Health and Welfare] first had and
obtained, or other lawful authority ; . . . shall be guilty o£ an offence, and
shall be liable. . . . . .
2 [1952] O .R . 149 .
3 1949), 94 C .C .C . 48.
4
'Halloran J. A. at p . 50 .
5 (1932), 58 C .C .C . 120 .
6 At p. 122 .

1952]

Case and Comment

42 1

rationalized on either of the two grounds on which it is based by
the Court of Appeal.
If I go to the corner drugstore and purchase what I believe
to be a dozen aspirin tablets, which in reality are twelve tablets
of a prohibited, drug, I am guilty of an offence under section 4(1)
(d). Although mens rea, in the sense that a guilty mind must accompany the physical fact of possession (as, for instance, an
intent to sell the drug in possession), is not a necessary ingredient
of the offence, surely some mental element, arf awareness if you
will of what is possessed, is a requisite.
It is submitted that having possession under section 4(1) (d)
means having a conscious possession if there is to be an offence
under this section. The provision of a six month minimum jail
sentence is surely more compatible with the punishment of the
conscious act than the innocent . As Stephen J. stated in Regina
v. Tolson,7 "The full definition of every crime contains expressly
or by implication a proposition as to - a state of mind". Further
on he says,$ "With regard to knowledge of fact, the law, perhaps,
is not quite so clear, but it may, I think, be maintained that in
every case knowledge . of fact is to some extent an element of
criminality as much as competent age and sanity".
The wisdom of imposing vicarious liability of a criminal
character in certain cases can hardly be disputed . Certain statutes
are designed to provide absolute protection to the public as a
whole. In these statutes the knowledge . or ignorance of the accused of the nature of the prohibited things he has inhis possession
is of small matter, for the courts will say that the crime consists
of having possession only, and ignorance of the nature of the thing
possessed is not an excuse . Thus it is submitted that in the majority of the cases cited by Laidlaw J. A. in support. of the court's
judgment, 9 moral culpability was not involved ; these were concerned with the absolute prohibitions of activity, innocent or not,
which affected the general public as a whole. Their tenor results
from the application of statutes passed for the protection of the
public, the purpose of which would be defeated if it were necessary to show a guilty knowledge. Thus in Hobbs v. Winchester
Corporation" the appellant butcher sold diseased meat, being
"unaware at the time when he delivered the said meat that any
7 (1889), 23 Q.B . 168, at p. 187.
$ At p. 187.
s Bothâmley et al . v. Jolly, [19151 3 K.B . 425; Cundy v. Le Cocq (1884),
13 Q.B.D. 207 ; Hobbs v. Winchester Corporation, [191012 X,B. 471 ; Regina
v. Prince (1875), L.R. 2 C.C.R. 15.4 .
10 [1910) 2 K.B. -471, at p. 476 .
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portion of the same was diseased, unsound, unwholesome or unfit for the food of man" . Farwell L. J. focused the problem nicely : "Who is to take the risk of the meat being unsound, the butcher
or the public? In my opinion the legislature intended that the
butcher should take the risk and that the public should be protected, irrespective of the guilt or innocence of the butcher.
The knowledge or possible means of knowledge of the butcher is
not a matter which affects the public, it is the unsound meat which
poisons them." It is not illogical simply to state that the possession of narcotics can not be deemed to offend the public interest
unless the possessor has knowledge of the nature of the substance
in his possession : that innocent possession of a proscribed drug
cannot be classed with the innocent sale of unsound meat (where
the purchasing public is to be protected) or with an innocent
bigamy (in which the life of an innocent spouse is irreparably
affected) .
The judgment of Prendergast C. J. M . in Rex v. Piggly Wiggly
Canadian Ltd." has an important bearing on the principle being
discussed : 1 2

The statute is for the protection of the public and with respect to
such enactments, as well as those relating to the revenue, the sale of
intoxicating liquors, and most, if not all of those containing prohibitions
not falling within the proper domain of criminal law, the general rule is
contrary to the common law, that mens rea is not a necessary ingredient
of the offence. As stated in Hotchin v . Hindmarsh, [1891] 2 Q .B . 181, the
mere doing of the prohibited thing or the `physical act' in itself constitutes
the offence ; the reason as given by Brett, J., in Reg. v . Prince (1875),
L .R . 2 C .C .R. 154, at p . 163, being that such enactments `do not constitute the prohibited acts into crime . . . but only prohibit them for the
purpose of protecting the individual interest of individual persons, or of
the revenue .'
The term 'quasi-criminal' generally applied to such infractions is thus
not appropriate, the fact being that the legislating body, faced with the
duty of protecting certain interests, finds itself at times unable to do so,
otherwise than by enacting prohibitions so broad that they may occasionally strike at dealings altogether innocent of wrongful intent or even
neglect . . . .
There are cases where the prohibited act, by definition, includes
knowledge and by implication mens rea . Such is `possession' and in The
King ex rel. Hammond v. Cappan (1920), 51 D .L .R . 672, 32 Can . C .C .
267, 30 Man. R . 316, where the charge was for being in possession of a
still contrary to the Inland Revenue Act and the accused's statement
was accepted that he did not know that the still was on his premises
where it was found, this Court acquitted him for the reason, as was observed by Alderson, B ., in Reg. v. Woodrow, 15 M . & W . 404, at p . 418,
'l (1933), 60 C .C .C . 104 .
t p . 105 .
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153 E.R. 907, that `a man has not in his possession that which he does not
know to be about him.'
;

Thus, Rex v. Hess (No. 1), with which the Ontario Court of Appeal expressly disagreed in Rex v. Lawrence, is no stranger to precedent . The judgment is a logical application of the principle so
succinctly stated by Alderson B . in Regina v., Woodrow.
At least one recent English decision suggests that there is a
tendency to allow innocent belief as a defence wherever feasible .
In Rex v. Dolman," Streatfeild J. directed a jury that a mis
taken but reasonable belief that the first marriage was .void is .a
good defence to a charge of bigamy. Notwithstanding the doubt
expressed on this point by the Court of Criminal Appeal in Rex
v. Wheat 14 and pending an actual decision on the 'point by the
Court of Criminal Appeal, the question of the validity of this
particular defence must be regarded, in England, as open.
Rex v. Lawrence invites a solution to this muddy branch of
criminal jurisprudence.
SYDNEY PAIKIN

TORTS-PROFESSIONAL NEGLIGENCE-LIABILITY OFHOSPITALS.-

The recent English . Court of Appeal decision in Cassidy v. Minis=
try of Health '- is important because it marks the culmination of a .
long process of bringing an important part of the law of torts into
conformity with modern conditions . In the first place, it is the
first decision of the Court of Appeal where a hospital is found
liable for the professional negligence of its permanent medical
staff . Secondly, it is a long step'towards outdating the traditional
"control" test, which has been used to distinguish between a servant and an independent contractor and between a contract "of
service" and a contract "for services'.'.
The authority of the confusing and ambiguous case of Hillyer
v. St. Bartholomew's Hospital 2 has been finally eliminated except
on its own particular facts. The Supreme Court of Canada had
greatly restricted the authority of the Hillyer case for Canadian
courts in Sisters of St. Joseph v. Fleming.' The majority in that
. case held that a hospital must be liable for the act of a nurse in
. its employ - unless it be clearly shown that the nurse had passed
~~ [194911 All E.R. 813 .
(1921), 15 Cr . App. Rep. 134.
* Sydney Paikin, of White & Paikin, Hamilton, Ontario .
1 11951] 1 All E.R. 574.
2 [1909] 2 K.B. 820 .
31193812 D.L.R. 417 .
,
14
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under the control of a third person, regardless of whether the act
is a "professional" as opposed to an "administrative" act. The
English courts moved in the same direction in Gold v. Essex County
Council, 4 when a hospital was found liable for torts of nurses and
radiographers committed in the course of their employment . In
Collins v. Hertfordshire County Council, I the "procaine-cocaine"
case, a single judge found the hospital liable for the professional
negligence of a permanent staff doctor . However the "control" test
was applied in the last case, an application that was criticized by
Somervell L.J. in the Cassidy cases
In the Cassidy case the plaintiff suffered severe and prolonged
pain, in addition to the loss of use of his left hand, as a result of
negligent medical treatment following an operation on the hand .
The doctrine of res ipsa loquitur was found to apply but it was
uncertain to whom the negligence was to be imputed -the house
surgeon, the full-time medical officer or the nurse. All members of
the court agreed that the hospital was responsible for all three
and that it was unnecessary to allocate the blame.
Somervell and Singleton LJJ. based their judgments on the
inference that the three staff members were permanently employed
under contracts of service and so the hospital was vicariously
liable . Singleton L.J. added the suggestion that the hospital was
under a duty to provide proper treatment. Denning L.J., as he
does with some frequency, went much further. He applied the
principle that where a person is under a duty to take care he cannot discharge that duty by delegating it to an independent contractor.7 Hence in his view the permanency of the employment is
irrelevant and all that matters is who engaged the specialist.
The importance of the Cassidy case is in the discarding of the
traditional "control" test. This test was suited to past industrial
conditions. It assumed that the employer was in a position to
instruct and direct the employees. Under modern conditions the
employee is employed in many cases because of his special skill
and therefore control by the employer is out of the question . The
judgment of Denning L.J., along with another recent case on a
different problem,$ indicates that the test will be whether the employee is subordinate to the managerial powers of the employer's
organization. The reason why the employers are liable in these
cases is not because they can control the way in which the work
[194212 K.B . 293.
[194711 All E.R . 633.
6 P. 579.
7 Hardaker v. Idle District
4
6

8

Council, [18961 1 Q.B . 335.
Mersey Docks and Harbour Board v. Coggins & Griffith Ltd .,

[19471 A.C . 1

19521

. °
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is done -they often have not sufficient knowledge to do so but because they employ the . staff, have chosen them for the task
and have in their hands the ultimate sanction for good conductthe - power of dismissal .
E. O . FANJOY

CRIMINAL LAW - SUMMARY TRIALS OF INDICTABLE OFFENCES INDECENT ASSAULT-MAXIMUM PUNISHMENT-FORGOTTEN SECTIoNs.-A recently. reported judgment of the Supreme ,Court of ,
New Brunswick, Appeal Division, in Regina v. Thorne,' illustrates
the ease with which one can become lost in the maze of the present
Part XVI of the Criminal Code. The accused appeared before a
county magistrate, charged with indecent assault on a female,
contrary to section 292(a) . He was not represented by counsel,
and elected to be tried summarily by the magistrate. He neither
gave evidence himself nor called witnesses . The magistrate found
him guilty and imposed, a sentence of two years imprisonment. He
appealed against both conviction and sentence, and was represented by counsel on the argument of the appeal .
The court had no difficulty in dismissing the appeal against
conviction, and there can be no criticism of the judgment in this
respect. The only query that arises in this connection is why the
prosecution charged only indecent assault, instead of at least at- .
tempted rape, which, on the statement of facts in the judgment,
seems tb.have been clearly established . Hughes J., who delivered
the judgment of the court, said: .
It is quite clear that the charge of indecent assault was fully established .
Whether or not a charge of rape or attempted rape might have succeeded
may not be certain-but the charge laid was indecent assault and no attempt was made to change the charge. . The said charge was completely
proved.

The appeal, in so far as it related to sentence, was disposed
of in the following words:
'
Application was made on this appeal for a reduction of the sentence .
Affidavits were read showing that the accused had been a good'boy at
school and had attended Sunday School., That may be so ; but the evidence
clearly shows that in this case' he had committed a dastardly and vicious
crime ; that by the way the information was laid he has escaped trial on
a much more serious charge . And further the public interest requires that
the punishment should be a deterrent for a repetition of such a crime (R .
* B .A ., B .C .L. (U .N .B .), of the .New Brunswick Bar.
1 (1952), 29 M .P.R . 144 .
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v. Donovan (1947), 20 M .P.R . 44), 1 think there would be no justification for a reduction of the penalty.

This comment is not concerned with the appropriateness of the
sentence to the circumstances of the case, although it may be
pointed out in passing that the sentence imposed was for the maxi
mum term of imprisonment authorized by section 292. The offence,
as briefly described in the judgment, was undoubtedly a serious
one, and deserving of severe punishment . Appropriate or not,
however, the sentence, in the opinion of the writer, is completely
illegal.
Section 773 of the Code provides in part :
Whenever any person is charged before a magistrate,
(d) with indecent assault upon a female, not amounting, in the magistrate's opinion, to an assault with intent to commit a rape . . .
the magistrate may, subject to the subsequent provisions of this Part,
hear and determine the charge in a summary way, but only with the consent of the party so charged, subject to the exceptions provided in section
seven hundred and seventy-seven .

Section 779 is as follows:

In any case summarily tried under paragraphs (c), (cc). , (d), (e), (f), (g),
(h) or (i) of section seven hundred and seventy-three, if the magistrate
finds the charge proved, he may [with exceptions not here material] convict the person charged and commit him to the common gaol or other
place of confinement, there to be imprisoned, with or without hard labour,
for any term not exceeding six months, or may condemn him to pay a fine . . . .

These two sections alone would seem to be quite conclusive, but
a difficulty arises from the words in section 773(d) "not amounting, in the magistrate's opinion, to an assault with intent to com
mit a rape" . Under section 777(1) (c) the magistrate had absolute
jurisdiction, not dependent upon the accused's consent, on any
charge of an offence mentioned in section 773, with an exception
not here material. If, therefore, the offence was regarded as one
of "indecent assault upon a female, not amounting, in the magistrate's opinion, to an assault with intent to commit a rape", there
was no necessity for an election.
From the fact that an election was taken from the accused it
must be assumed that the magistrate considered that he did not
have absolute jurisdiction, and was relying on section 774, which
gives him a much wider jurisdiction with consent. But even section 774 provides, in subsection 2:
Where the offence is one of those mentioned in section seven hundred
and seventy-three, the provisions of sections seven hundred and seventyeight, seven hundred and seventy-nine and seven hundred and eighty
shall apply thereto .
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It is clear, therefore, that whether or not an election is taken,
the maximum sentence that may be imposed for any offence
mentioned in section 773 is governed by sections 778, .779 and
780, of which section 779 is the one relevant to the present discussion. This has been repeatedly held by the courts .2 The conclusion seems to be that the magistrate purported to deal with
something other than the indecent assault provided for in section
773(4), and this can mean only that he treated the case as one of
an indecent assault that in his opinion did amount to "an assault
with intent to commit a rape" .
This immediately raises a further difficulty, and one that seems
to be insuperable.. Section 774, just referred to, is the only section
that 'gives a magistrate summary jurisdiction over offences not
mentioned in section 773, and it gives that jurisdiction onlywhere
the accuséd is charged "with having committed any offence (except culpable homicide or any of the offences mentioned in section
five hundred and eighty-three)", and section 583 includes offences
under sections "(f) two hundred and ninety-nine, rape ; three
hundred, attempt to commit rape". Accordingly, where the charge
is rape or "attempt to commit rape" a magistrate has no jurisdic=
tion to try it summarily, even with the accused's consent. Can it
be suggested that there is any distinction between an "attempt to
commit rape" and "an assault with intent to commit a rape", as
mentioned, in section 773 (d)? Even if there were no decided cases
on the point, an assault with intent to commit rape would clearly
be within the definition of an attempt in section 72 (1)
Everyone who, having an intent to commit an offence, does or omits an
act for the purpose of accomplishing his object is guilty of an attempt to
commit the offence intended, whether under the circumstances it was possible to commit such offence or not."

It has been held that a charge of assaulting with intent to
have carnal knowledge is a charge of attempted rape, and therefore not triable summarily.3 And it has been expressly held by
the Supreme Court of Canada that a conviction for an assault
with intent to commit rape is equivalent to a, conviction for attempted rape .4
The conclusion would seem to be inescapable that the sentence
in this case was an illegal one, because if the offence was regarded
as one of indecent assault simpliciter (that is, "not amounting to
2 See the cases collected in Tremeear's Annotated Criminal Code (5th
ed .,1944) p . 991, and Rex v . Peitipas (1951), 27 M .P .R . 47, 12 C .R. 333 .
3 Rex v. Preston (1905), 11 B .C .R . 159, 9 C .C .C . 201, 1 W.L.R . 17 ; Rex
v. MacIntyre (1925), 58 N .S .R . 130, 43 G.C .C . 356 .
4 John . v. The Queen (1888), 15 S .C .R . 384 .
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an assault with intent to commit a rape") the maximum under
section 779 was six months imprisonment, whereas if it was regarded as "an assault with intent to commit a rape" the magistrate had no jurisdiction to try the case and a fortiori no jurisdiction to impose a sentence .
This appears to be one of those cases where a section of the
Code was completely overlooked by everyone concerned in the
case. Such cases are of course rare, but they do appear occasion
ally in the reports. Two other fairly recent illustrations may be
briefly mentioned .
In Rex v. Hing Lee Yen, the accused was charged with selling
lottery tickets, under section 236(b) . Four sentences from the reasons for judgment will sufficiently show the facts on which this
note is based :
This is an indictable offence and the accused, being put on his election,
elected summary trial before the magistrate. The trial proceeded under
Part XVI of The Criminal Code. On the said charge the accused was
found guilty . Subsequently at the request of counsel for the accused the
acting police magistrate stated a case for the opinion of this court, covering certain questions raised at the trial as to the sufficiency of the information and the validity of the conviction . . . .

What seems to have been forgotten in this case is that an appeal
by stated case is available only in summary conviction proceedings, under Part XV, and is wholly inappropriate following a summary trial, where an appeal lies direct to the Court of Appeal in
the ordinary way. Section 761, which is in Part XV, provides that
an application for a stated case may be made by any person "who
desires to question a conviction, order, determination or other
proceeding of a justice under this Part", and there is no provision
for stated cases in any other part of the Code .
Finally, reference may be made to the matter of costs in appeals under the new section 769A, 6 which gives for the first time a
right of appeal, in carefully limited cases, from the decision of a
judge on an appeal under Part XV, or from the decision of a
judge on a stated case .
In Rex ex rel. Fletcher v. Joy Oil Co . Limited; Rex ex rel. Press
v. Joy Oil Co. Limited' two charges (laid by different informants)
under a municipal early-closing by-law were dismissed by a magis
trate, who thereupon stated a case at the request of each of the unsuccessful informants. The matter eventually reached the Court of
Appeal, by leave granted under section 769A, and a conviction
, (194711 W .W.R . 611, 88 C .C .C . 404, 3 C .R . 352 .
Enacted by 1947-48, c. 39, s . 34 .
7 [19501 O .R. 766, 98 C .C .C . 161, 11 C .IL . 169, [195111 D .L .R . 632 .
6
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was directed in each case. Laidlaw J.A ., whô delivered 'the judgment of the court, said :

The appeals by way of stated cases came before Mr . Justice Schroeder
and to this Court in separate proceedings and each appellant was represented by his own counsel. The appeals were argued together as a matter
of convenience only and I can see no good reason to deprive either appellant of any costs to which he would otherwise be entitled . I would .
therefore allow each appellant his costs of the application to Mr . Justice
Schroeder and of his appeal to this Court.

In Rex ex rel. Pletcher v. Bridge ; Rex ex rel. Skalinsky v. Bridge,$
which was an appeal from the judgment of a county court judge
affirming convictions under a similar by-law, the appeal was dis
missed with costs. On the other hand, in Rex ex rel. Stonley v. .De
Luxe Cab Limited,' an appeal from acquittal under a by-law, the
reasons for judgment, delivered by Robertson C.J.0., end simply
with the words: "The appeal from the County Judge is therefore
allowed" .
It will be observed that in none of these cases is there any dis-cussion of jurisdiction to award costs. It seems to be assumed in
the first two of them that the jurisdiction exists, but it is sub
mitted, with great respect, that that assumption is unjustified. As
pointed out by Laidlaw J.A . in the Joy Oil case, the right of appeal in such cases is very new, and is dependent entirely (apart
from provincial enactments, with which we are not here concerned)
on section 769A: That section provides as follows :
(2) The provisions of sections one thousand and twelve to one thousand
and twenty-one, inclusive, shall mutatis mutandis in so far as the same
are applicable, apply to an appeal under this section.

When we turn to section 1021 we find the following subsection :

8. On the hearing and determination of an appeal, or any proceedings preliminary or incidental thereto, under this Part, no costs shall be allowed to either side.

It is true that section 769A(2) contains a saving clause, but surely
there is nothing in the words "mutatis mutandis in so far as the
same are applicable" to exclude the operation of section 1021(8).
In any case, appellate jurisdiction being wholly a creature of
statute, it is submitted that there can be no power to award costs
unless that power is found in an express statutory provision (as it
is, for example, in sections 754 and 765).
Can it be that in all these cases Homer nodded? In the oftquoted words of Hodge's case, it might be said that the circum$ [19511 O .R . 715, 101 C.C .C . 63, [19521 1 D .L.R . 566 .
1 [19511 O .W .N . 563, 100 C .C .C . 285, [1951.14 D .L.R . .683 . .
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stances are consistent with that conclusion and inconsistent with
any other rational explanation.

A . B . HARVEY*

The King is Dead
My Lords, manifold and eloquent and heartfelt have been the tributes paid
to-day to our Sovereign Lord King George VI, who has been taken from us.
Yet, with your Lordships' permission, I would, as Lord Chancellor and head
of the Judiciary of this Realm, add a few words, dwelling on a single aspect
of that life of Royal duty which has not yet been mentioned .
I suppose that to all of us it happens from time to time that old and
familiar things, so old that their meaning, perhaps, is forgotten and they are
taken for granted - it may be a line of poetry, a verse from the Psalms, a
familiar scene or figure - such things as these will, in an hour of deep emotion, suddenly be illumined with a new light and an inner sense or beauty
stands revealed . So it is for me, as I dwell upon certain words and phrases
familiar to me in the law from my youth up . We speak of `The King's Peace'
- what a noble conception is there! To be within the King's Peace, to be
within the protection of the King's strong arm, and to be sure of his justice .
We speak, too, of `The King's Justice', and of 'The Royal Courts of Justice' .
In grave words we address a jury : 'You shall well and truly try and true
deliverance make between our Sovereign Lord the King and the prisoner at
the bar . . .' . So, too, the Judge, when he takes his solemn Judicial Oath,
swears that he will well and truly serve his Sovereign Lord the King . It is by
these familiar words, unthinkingly, unconsciously, used in the common order
of life, that we bear testimony to the truth that the King, under God, is the
source, the fountain, of justice. It is he who, under the law, embodies the
Rule of Law by which we live .
So, my Lords, I thought it right, in virtue of that office of which I have
spoken, to add my voice to that of the noble Marquess the Leader of the
House and the most reverend Primate, who have spoken of the part the King
has played as King and as Defender of the Faith . For in the due administration of justice he took a close and abiding interest . It was part of his nature
to be zealous that to all men, and in all things, justice should be done . As
be was the fountain of justice, so he was just ; and as the prerogative of mercy
was his, so was he merciful . What man, be he King or peasant, shall want
any other epitaph than this : 'He was a just man and a merciful one, and
those who served him loved him well' . But, my Lords, that is not all ; that
is not the end . The King is dead, and the nation's head is bowed in grief,
and in humble thanksgiving, too, for the life of service that he gave; and
our hearts go out in sympathy to our gracious Queen, to the Queen Mother,
to Queen Mary, and to all the members of the Royal Family . But that is
not the end. The King is dead ; the Queen reigns : and we, the judges of this
realm, who swore an oath to her Royal father, renew that oath to-day ; that,
each in his office, we will well and truly serve our most gracious Sovereign
Lady the Queen . So help us God! (The Lord Chancellor (Lord Simonds)
in the House of Lords on February 11th, 1952)

*A . B . Harvey, Q .C ., B .A . (Alts .), B .C .L ., M .A . (Oxon .) ; Editor, The
Ontario Reports ; Osgoode Hall, Toronto .

