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THE INTRODUCTION OF GABINET GOVERNMENT IN CANADA.

 “There shall be a council to aid and advise in the government of Canada,
to be styled the Queen’s Privy Council for Canada, and the persons who are to
be members of that council shall be from time to time chosen and summoned
by the governor-general and sworn in as privy councillors, and members
thereof may be from time to time removed by the governor-general.”

' (B.N.A. Act, 1867, Sec. 11).

It has often been remarked by constitutional authorities that the
British North America Act made no express provision for the
operation of the principle of responsible government in the new
Dominion of Canada, but left the composition of the executive
council and its relations with the Governor-General and Parliament
to be determined by the usages already established in the several
provinces. The explanation of this omission is not far to seek.
From the beginning of the colonial system the character and con-
duct of the executive branch of government had been regulated by
the Commissions and Instructions. issued to the Governors of the
provinces, as modified from time to time by despatches from the
Secretary of State for the Colonies, and to a less extent by the in-
direct influence of custom and usage. In the Act of Union of 1840,
the latest of the statutory constitutions conferred on Canada prior to
federation, there is only one explicit provision relating to the
Executive Council, and this clause merely enacts that powers,
authorities, and functions, which under previous legislation had
been conferred upon the Governor either with or without the advice
and consent of the Executive Council as the ¢ase might be, were to
continue to be so exercised under the Act of Union in so far as the
same were not repugnant to or inconsistent with the terms of that
Act.* The composition of the Executive Council, the tenure of

1 The Union Act, 1840, 3 & 4 Victoria, ch. 35, sec. XLV '
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office of its members, and the relations of the Council to the Gover-
nor and Legislature were regulated as before by the Commission and
Instructions issued to the Governor, by official despatches, and by
colonial custom. Moreover, in the succeeding period, when the
principles of responsible government were introduced into Canada,
this important constitutional change was made without any formal
alteration of the written constitution, but by the conduct of Gover-
nors acting under the authority of their Commissions and Instructions,
as modified by despatches from the Secretary of State. As Lord
Durham had suggested in his Report in 1839, the principles of
responsible government might be introduced “by a single despatch

2

containing such instructions.”* He declared:

It needs no change in the principles of government, no invention of a
new constitutional theory, to supply the remedy which would, in my
opinion, completely remove the existing political disorders. It needs but to
follow out consistently the principles of the British Constitution, and intro-
duce into the Government of these great Colonies those wise provisions, by
which alone the working of the representative system can in any country be
rendered harmonious and efficient . . . I would not impair a single preroga-
tive of the Crown; on the contrary, I believe that the interests of the people of
these Colonies require the protection of prerogatives which have not hitherto
been exercised. But the Crown must, on the other hand, submit to the neces-
sary consequences of representative institutions; and if it has to carry on the
Government in unison with a representative body it must consent to carry it
on by means of those in whom that representative body has confidence.s

It is evident from this and other passages in the Report that
what Lord Durham had in mind under the description of respon-
sible government was the application to colonial government of
the principles of the cabinet system as then understood in Great
Britain, with such reservations and qualifications as were implied
in the colonial status of the provinces, and in the dual position of
the Governor as an officer of the Imperial Government and the
executive head of the provincial administration. * It is equally clear
that when the provinces of Upper and Lower Canada received their

2 Lord Durham’s Report. Lucas, Vol. 1. Text, p. 280.

2 [bid. p. 278.

4 Ibid. pp. 280-282 and 327.

“Nor can I conceive that it would be found impossible or difficult to con-
duct a Colonial Government with precisely that limitation of the respective
powers which has been so long and so easily maintained in Great Britain.”

“The responsibility of the United Legislature of all officers of the Govern-
ment, except the Governor and his Secretary, should be secured by every
means known to the British Constitution. The Governor, as the representative
of the Crown, should be instructed that he must carry on his government by
heads of departments, in whom the United Legislature shall repose confidence,
and that he must look for no support from home in any contest with the
Legislature, except on points involving strictly Imperial interests.”
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new constitution in 1840, the Colonial Office did not adopt Lord
Durham’s suggestions regarding the extension of parliamentary or
cabinet. government to Canada. This is confirmed by the attitude
and conduct of the first Governors who served under the Act of
Union. Lord Sydenham, as has often been remarked, was his own
Prime Minister.® He had no intention of surrendering the govern-
ment into the hands of the Executive Council. ¢ Sir Charles Bagot
who followed him was the first Governor who appeared to recognize
a close resemblance between his Executive Council and a cabinet
of responsible advisers such as then existed in Great Britain. His
successor, Lord Metcalfe, in his first confidential despatch to the
Colonial Secretary, made this significant comment on the relations
between Sir Charles Bagot and the Executive Council: '

I am not aware that any great change took place during that period of
the administration of Sir Charles Bagot which preceded the meeting of the
legislature, but this event was followed by a full development of the conse-
quences,of making the officers of the government virtually dependent for the
possession of their places on the pleasure of the representative body
From that time the tone of the members of the council and the tone of the
public voice regarding responsible government has been greatly exalted. The

Council are now spoken of by themselves and others generally as the “minis-
ters,” the “administration,” the “cabinet,” the “government,” and so forth.7

Such p'.retensions Metcalfe was determined to discourage. He said:
If you mean that the Governor is to have no exercise of his own judgment
in the administration of the government and is to be a mere tool in the hands
of the Council then I totally disagree with you. That is a condition to which
I can never submit and which Her Majesty’s Government, in my opinion,
never can sanction. 8 )
When responsible government was conceded to Canada during the
administration of Lord Elgin, it is doubtful if either the Colonial
Office or the Governor envisaged the full application of the cabinet
system then prevailing in Britain, although Elgin went much further
in this direction than any of his predecessors. Nevertheless, despite
temporary reverses, the procedure regulating the relations between
the Executive Council and the Legislature made significant progress
towards the conventions of the cabinet system during the period
1840-1849. Sydenham, in forming his Executive Council, made it a
general rule that the individuals composing it should be members

5 Statutes, Treaties and Documents of ‘the Canadian Constitution. Ken-
nedy, p. 453.

6 Charles, Lord Metcalfe, Vol. II. Kaye pp. 331-332. Also Independence
Papers, Vol. II. Ewart, p. 434.

7 [bid. . . S

8 Charles, Lord Metcalfe. Vol. I1. Kaye, pp. 478-480. Also Independence
Papers, Vol. II. Ewart, p. 449.
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of the popular branch of the Legislature® Bagot recognized that
members of the Executive Council must enjoy the confidence of the
representative body and must tender their resignations when that
confidence was withdrawn. ** Elgin’s action in regard to the Rebellion
Losses Bill established the further point that the Governor would
not refuse his assent to a measure of purely colonial concern when
such a bill was introduced by his ministers as a government measure,
and received the necessary approval of both chambers of the Legis-
lature.t* All these precedents except the last, however, were con-
cerned primarily with the relations between the Executive Council
and the Legislature. This development touched only one side, as it
were, of the cabinet system. The vitally important relations between
the Executive Council and the Governor were still regulated by the
explicit terms of Commissions and Instructions which continued to
give to the Governor an active voice in the conduct of government,
subject only to the interpretation he might put upon his instruc-
tions with the subsequent approval of the Secretary of State for the
Colonies.

In tracing the further development of the cabinet system in
Canada, one cannot do better than accept the guidance of Walter
Bagehot in his penetrating analysis of the English Constitution.
While dealing with the delicate organization of the executive branch
of government, Bagehot emphasized for the first time the importance
of the distinction between what he termed the “dignified” and the
“efficient” parts of the English Constitution. He declared:

The Queen is only at the head of the dignified part of the constitution.
The prime minister is at the head of the efficient part.2

And again:

To state the matter shortly the sovereign has, under a constitutional
monarchy such as ours, three rights—the right to be consulted, the right to
encourage, the right to warn. And a King of great sense and sagacity would
want no others.!s

It appears from these and other pertinent passages in Bagehot's
study of the English Constitution that the distinction between the
“dignified executive” (The Sovereign) and the “efficient executive”
(The Cabinet) was a vital principle of the cabinet system. Cabinet
government meant the withdrawal of the Sovereign from the active
conduct of affairs, leaving executive decisions to the group of min-

9 Kaye, op. cit. pp. 331-332. ‘

10 /bid.

11 Elgin’s Letters and Journals. Walrond, p. 127.

12 The English Constitution. Bagehot, p. 12.
13 [bid. p. 75.
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isters who enjoyed the confidence of the House of Commons, and who
must assume entire responsibility for acts done in the name of- the
Crown. Thus the Queen became the formal executive and the head
of the dignified part of the constitution, while the cabinet became
the real executive and the prime minister the head of the efficient
part of the constitution. Now the gradual extension of the cabinet
system to.Canada may be studied with the greatest enlightenment
along the course of development here suggested. The concession of
responsible government involved that the Governor must carry on
the executive branch of government with the assistance of ministers
-who enjoyed the confidence of the representative branch of the -
Legislature. But the degree of responsible government was con-
ditioned by the area within which it was permitted to operate, and
its reality was conditioned by the extent to which the Governor
continued to exercise an active voice in the conduct of the adminis-
tration. It follows therefore that the development of the cabinet
system in Canada during the period subsequent to the grant of res-
ponsible government is to be traced along the line of the gradual
‘withdrawal. of the Governor as representative of the Crown from the
“efficient part” of the constitution, and by the gradual expansion of
the area within which acts done in the name of the Crown in Canada
were determined by a responsible Canadian ministry. - It is the pur-
pose of this article to deal particularly with the changing relations
between the Governor.and the Executive Council, "and to reveal
the gradual assimilation.of the executive branch of government in
Canada to the organization and conventions of the cabinet system
in Great Britain. Such a task is rendered more difficult, though not
less congenial to a student of constitutional history, by the fact
that the growth of responsible government in the colonies must be
sought in the common fields of convention and precedent rather
than in the restrictive enclosurés of legal enactment. In Britain the
principles of cabinet government had never found a place in the
written chapters of the constitution. To this circumstance, even be-
fore the illuminating studies of Bagehot, Anson, and Dicey, was
attributed much of the flexibility and' efficiency of the English
Constitution. ~ The liberty of the subject-might be protected by a
Magna Charta, a Bill of Rights, or a Habeas Corpus Act, but the
machinery of government must be left as free as possible in its
opération, subject only to the ever-watchful and all-powerful guid-
ance of the elected representatives of the people. Thus, in Britain,
and later in the Dominions, the real executive, or as Bagehot des-
cribes it “the efficient part of the constitution” has been free to adapt
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itself by convention to variations of circumstance and changing
conditions, while sudden and drastic changes have been as effec-
tively arrested by an accretion of tradition which already attached
to the cabinet system when it was adapted by successive stages to
colonial administration. ,

In the period between 1849 and 1867, the former date being
generally accepted as marking the concession of responsible govern-
ment, there is evidence to suggest a gradual change in the relations
between the Governor and the Executive Council in Canada. This
change was not authorized by the Commissions and Instructions
issued to the Governors during this period. It came about as a
result of practical convenience, and found its warrant in the inter-
pretation placed upon these Commissions and Instructions in conse-
quence of the earlier grant of responsible government. The effect
of the new practice was to detach the Governor from active partici-
pation in the deliberations of the Executive Council and to give to
that body more of the character of a cabinet of ministers under the
presidency of one of its own number. The Commissions and In-
structions issued to the Governors at this time assumed the presence
of the Governor at meetings of the Council, and assumed also that
he was not bound by the advice of his ministers except in such cases
where legislation explicitly called for action by the Governor-
in-Council, or by the Governor with the advice and consent of the
Council. Todd expresses the view that when responsible govern-
ment was formally introduced into a colony, the Executive Council
was not assembled, as under the old system, for the purpose of
consultation and discussion with the Governor, but that ministers
shall be at liberty to deliberate on all questions of a ministerial policy in
private, after the example of the privy council in England; or that the execu-
tive council, privy council, or by whatsoever name the official council of
ministers is known, shall only be convened for purposes required by law, or
‘when it may be necessary to hold consultations unconnected with party
politics. ®

It is clear from the records, however, that Lord Elgin did attend
meetings of the Council after responsible government was conceded,
and that he was actively concerned in its decisions.?> Todd
states in a footnote appended to the paragraph just quoted that:

In the early days of responsible government in Canada, the governor used
to debate with his ministers in council; but this irregular proceeding was soon
abandoned.1¢

14 Parliamentary Government in the British Colonies. Todd, p. 47.

15 Walrond, op. cit. p. 116.
16 Todd, op. cit. at p. 47.
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The precise date of the abandonment of the earlier practice is perhaps
a matter only of antiquarian interest. It is certain, however," thél)L
Elgin continued to meet with his Council after the introduction of
responsible government, and it is equally" certain that a few years
later when Sir Edmund Head was Governor, the practice was quite
well established that the Executive Council should meet in private
and send its decisions to the Governor for his approval, thus approx-
jmating the procedure which governed the relations between. the
Queen and the cabinet in Great Britain. . : ]
The evidence on this point during the regime of Sir Edmund
Head is contained in'a despatch which deserves to be quoted in full
because of the light it throws on the development whzch had taken
place in the preceding few years. The explanatlon of the. despatch
lies in a circular letter which was sent to colonial Governors by
Henry Labouchere, Secretary of State for the Colonies, .directing
their attention to an opinion given by Law Officers of the Crown
on a point raised in the Bahamas recrardmg the necessity of the
presence of the Governor at. meetings of the Executive Council Q
give legality to orders issued under the authorlty of the Governorr
in-Council, etc.*” The reply sent by Sir Edmund Head to this des;
patch is as follows: ' — i
In reply to your circular of January 30, marked conﬁdentlal I have to
report that by the seventh clause of the Royal Instructions, addressed to me,
I am empowered to appomt a member of the Executive Council to preside in
my absence. ‘This member is styled “President of the Committees of Councﬂ”
—The Governor himself being considered as the President of the Counc1I
acting as such. There appears therefore no doubt that my instructions con-
template the occasional absence of the Governor from the Councxl
Qur ordinary practlce in this Colony is as follows:—The ‘minutes are
regularly discussed in the absence of the Governor, and when drawn by the
clerk of the Council are countersigned by the President of the Committees.
They are then laid before the Governor, who, if he approves, writes the word
“approved” with his initials and the date on the margin of the printed heading
prefixed to each set or bundle of minutes. This is constantly done in Councily
often however it is done by the Governor either in his own room at the
Council office or at home. If he entertains any objection to a minute or
recommendation of the Council, he either discusses it in Council before ap-
proving -of it, or he takes it off the file and returns it for reconsideration by
the Committee through the President or one of the members. '
When responsible government is established, it is, in my opinion, most
inexpedient as a general rule that the Governor should be present durmg the,
discussion in Council of particular measures. He is at liberty at all times to
go into Council and discuss any measures which he or the Council thinks,
require it, but his presence, as a regular and indispensable rule, would check
all freedom of debate and embarrass himself as well as his advisers,

17 Secret and Confidential Despatches. G. 180 B. No. 26 folio 60.
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With reference to the legality of orders or minutes assented to by the
Governor when not present in Council, I have consulted the Attorney-General
for Canada West, who reports as follows:

“By.our Interpretation Act, 12 Vic. ¢. 10, the words ‘Governor in Council’
are to be held to mean ‘Governor acting by and with the advice of the Execu-
tive Council’ so that under the within opinion His Excellency need not be
present”

Sgd. John A. Macdonald.

I therefore see in the present practice nothing which is at variance either
with the Law or the Royal Instructions.8

Although the language of this despatch is vague in some partic-
ulars, it appears that the practice under responsible government had
led to certain quite definite results. Ist. The ordinary transaction
of executive business was conducted by the Council as a Committee
under its own President and in the absence of the Governor. 2nd.
The Governor as a necessary consequence was withdrawing gradu-
ally from the “efficient part of the constitution” while retaining and
doubtless enhancing his position as head of the “dignified part of the
constitution.” This, indeed, was the very development which had
been forseen by Elgin at the close of his long and fruitful period of
office. Writing to Sir George Grey, the Colonial Secretary, in 1854,
Lord Elgin made this shrewd comment on the trend of events in
Canada under responsible government:

" As the Imperial Government and Parliament gradually withdraw from
legislative interference and from the exercise of patronage in Colonial affairs,
the office of Governor tends to become, in the most emphatic sense of the
term, the link which connects the Mother Country and the Colony, and his
influence the means by which harmony of action between the local and Im-
perial authorities is to be preserved. It is not, however, in my humble judg-
ment, by evincing an anxious desire to stretch to the utmost constitutional
principles in his favour, but on the contrary, by the frank acceptance of the

counditions of the Parliamentary system, that this influence can be most surely
extended and confirmed. 1

The account given by Sir Edmund Head of the relations between
himself and his Council may be taken as an accurate description of
the manner in which the executive branch of government was con-
ducted in Canada up to the eve of Federation. Indeed, it would be
true to say that the detachment of the Governor from active partici-
pation in the deliberations of the Council tended to become more
complete during the interval which elapsed between Head’s despatch
and the union of the British North American provinces in 1867.
This tendency, it should be noted, was neither authorized nor en-

18 I'bid. folio 57,
19 Kennedy, op. cit. p. 515.
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couraged by the Commissions and Instructions issued to Sir Edmund
Head and his successor Lord Monck.?® It originated in practical
convenience and in a broad interpretation of the implications of
responsible government. It affords an excellent -illustration in the.
colonial sphere of the manner in which custom and usage, operating
within the structure of representative institutions, have forged the
conventions of the cabinet system.

The constitution given to the Dominion of Canada in 1867 was
the first written constitution in British North America which followed
the introduction of responsible government. Had it not been for the
considerations already mentioned, one might have expected that
the British North America Act in its provisions for the executive
branch of government would have marked a departure from the
constitution given to the United Provinces of Upper and Lower
Canada in 1840. As a matter of fact, there is no significant change
in the treatment of the executive in the two statutes, and the only
formal alteration is in the title of the Queen’s Privy Council for
Canada which replaces the old title of Executive Council which
‘was applied to the Governor’s advisers in the Act of Union and in
earlier constitutions. ** Certain results followed this chiange of title
which were not introduced ipso facto by the language of the British
North America Act, but are of more than passing interest in the
study of the growth of the cabinet system in Canada. In the old
Executive Council, resignation from office carried with it no con-
tinuing title of precedence. Todd writes:

Hitherto it has not been deemed expedient to retain ex-cabinet ministers
on the list of colonial executive councils, merely as honorary members and in
analogy to imperial practice. An organization resembling the imperial privy -
council, and liable to be convened on special occasions, or for ceremonial pur-
poses, is not ordinarily required in colonial institutions, which, at the outset at
least, should be as simple and practical as possible. But, in the Dominion of
Canada the practice prevails that the Queen’s privy council for Canada, the
members of which are appointed by the governor-general “to aid and advise in
the government” and are removed at his discretion, are nevertheless permitted
to retain an honorary position in the council after their retirement from the
cabinet, By command of the Queen “members of the privy council not of the
cabinet” have a special precedence within the Dominion and are permitted to’
be styled “Honourable” for life.22
This added dignity conferred upon the’ Canadxan executwe after
1867 was due to the combined efforts of Sir John Macdonald and

20 Instructions to Sydenham, Metcalfe, Head, 1839-1854, G. 183, folio 372.

21 Under the Act of Union, 1840, the Executive Council was prov1ded for
in the Commissions and Instructions issued to the Governors. In the B.N.A.
Act, 1867, the Queen’s Privy Council for Canada is prov1ded for by sec.-11 of
the Constitution.

% Todd op. cit. p. 54.
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Lord Monck. Indeed, if these chief collaborators in the federation
movement had attained their real objective the Privy Council of
Canada would have borne an even closer resemblance to that of
Great Britain. The question of the status of Canadian privy coun-
cillors was raised very soon after the Dominion came into being as a
result of the resignation of Hon. Adams Archibald as Secretary of
State for the Provinces in the first government formed by Macdonald.
Mr. Archibald, acting in accordance with the previous practice in
regard to executive councillors tendered his resignation both as
Secretary of State and as a member of the Privy Council. Lord Monck
at once perceived the importance of the issue thus raised, and in a
letter to Macdonald on Oct. 11, 1867, made it clear that in his view
the new designation given to the Canadian executive in the British
North America Act ought to carry with it a large measure of the
dignity and prestige which attached to the Privy Council of Great
Britain. He said:

My own wish would be to treat the Privy Council of Canada both as to
title and tennre exactly as the Privy Council of England and Ireland are dealt
with. 1 have stated this view very strongly in conversations with as well as
in a formal dispatch to the Duke of Buckingham, but up to this time I have
had no intimation of his views on the subject. In the meantime I accept
Mr. Archibald’s resignation of his office of Secretary of State omly. He re-
mains 2 member of the Privy Council unless he shall be prevented by some
future rule of the Colonial Office which I don’t expect.2s

Macdonald was equally insistent on this point. In a letter written
to Mr. Archibald on the day following receipt of Lord Monck’s
communication, he supported the position taken by the Governor-
Ceneral. He wrote:

[t is of some importance that you should retain your office as Privy
Councillor because I believe that my suggestion that the title of Right Hon-
ourable should appertain to the office will be adopted, and it is a distinction
that your family would naturally desire you should have.24

As events proved, the imperial authorities were not prepared to go
the full length of accepting the recommendations of Lord Monck
and Sir John Macdonald as to the title to be conferred upon mem-
bers of the Canadian executive, but by the special table of prece-
dence for Canada, approved by Her Majesty in 1868, the tenure of
Canadian privy councillors was made to accord with the life tenure
of the Queen’s privy councillors in Great Britain.?* Thus it came
to pass that in Canada, as in Britain, the cabinet or ministry of the

23 Macdonald Papers, Governor-General’s Correspondence. Vol. 2.

Monck, 1867-1868, p. 120.
24 Macdonald Letter Book, Vol. 11, p. 113.
25 Todd, op. cit. p. 320, footnote.
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day has become in fact a committee of the. Privy Council, composed
cf those members of the Council who have been invited by the
Prime Minister to act with him as the responsible advisers of
the Crown, with the approval and coencurrence of the House- of
Commons. _ : :

The new title-and ‘dignity conferred upon the Canadian executive
through. its designation as the Queen’s Privy Council for Canada
would appear to suggest that the establishment of the Dominion had
led to the recognition of a new relationship between the Governor-
General and the executive council in conformity with the conventions
of the cabinet system in Great Britain. There is no evidence of such
a change, however, in the Commissions and Instructions issued to
the Governors-General in the years immediately following the pass-
age of the British North America Act. In the Instructions given to
Sir John Young, and to his successor Lord Dufferin, the Governor-
General, as the representative of the Queen, was given an active voice
in the determination of policy, was assumed to summon and preside
over meetings of the Privy Council, and in certain contingencies was
authorized to act.in opposition to advice offered by the majority of
its members. These powers and functions attributed to the Governor
under his Commission and Instructions were wholly inconsistent
with the conventions of the cabinet system in Great Britain, and
made the Governor not only the formal executive as representative
of Her Majesty, but also.an integral part of the real executive of
the Dominion.*® In view of his persistent advocacy of Canadian
autonomy, and his desire to secure for Canada the title and status
of Kingdom at the London-Conference, it seems curious that Mac-
donald permitted this outdated form of Commission and Instructions
to pass without protest. - Doubtless the explanation is to be found
in the fact that Lord Monck and Sir John Young interpreted their
. Instructions, as Sir Edmund Head had done, in the spirit of respon-
sible government, and did not attempt, therefore, to take an active
part in the proceedings of the Privy Council. Nevertheless, it was
not surprising that such a vigorous personality as Lord Dufferin
should have concluded from the letter of his Instructions that he
was entitled to attend meetings of the Privy. Council in Canada, and
might reasonably expect his ministers to place no obstacle in the
way of ‘this interpretation of his duty. In a letter addressed to Sir

26 Macdonald Papers, Governor-General’s Correspondence. Vol. 5. Dut-
ferin, 1872-73.

Seé also The Mechanism of the Modern State, Marriott, Vol. 11. p. 68.

“So long as the Sovereign presided over meetings of the Cabinet some
share of responsibility for decisions taken thereat must necessarily have at-

tached to his person. The last English Soverelgn who regularly followed this -
practice was, as we have seen, Queen Anne,”
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John Macdonald soon after his arrival in Canada, Lord Dufferin
writes:

As | am to have the pleasure of seeing you to-morrow, 1 would ask you
to consider a little what habit it would be advisable for me to adopt as regards
attending Council.2?

Some months later he returns to the same subject in a more formal
and deliberate communication. 'He raises the issue directly by say-
ing that he was not quite satisfied with his position in regard to the
Privy Council. He continues: '

You have seen enough of me to feel convinced that I have not the slightest
desire to fidget with the administration of the country or to interfere in any
way with the free action and official responsibility of my Ministers—in fact
all my instincts are entirely constitutional, and my great desire is to enhance
the prestige and authority of Canadian statesmen, and to teach the Canadian
people to believe in and to be proud of their public men: consequently I am
rather inclined to favour than otherwise, the tendency which is taking place
of the Governor-General’s council to transmute itself into the Prime Minister’s
cabinet, at whose deliberations it would be often inconvenient for the head of
the Executive to be present;—but on the other hand, I do not think it would
be desirable that the Governor-General should allow his right of presiding over
his Council to lapse altogether into desuetude. At all events the subject
is sufficiently important for me to desire to have the matter thoroughly faced
and considered, and if at your leisure you could favour me with a Memor-
andum as to the practice you would recommend, I should esteem it a favour.2s

Confronted directly with this request, Macdonald fell back upon a
compromise which was suggested by the existing practice in Great
Britain, where a distinction was drawn between meetings of the
cabinet as such for the consideration of matters of government
policy and party strategy, and meetings of the Privy Council, which
were held ordinarily at Buckingham Palace for the formal approval
of Orders-in-Council.?®* In a letter dated Feb. 17, 1873, Macdonald
writes: ‘

I think the time is arrived when the form of our Orders-in-Council should
be modified and a new practice introduced. 1 shall bring the matter up in
Council and then take your Excellency’s pleasure upon it before reducing it
to writing. My idea is to have two descriptions of papers: 1. Orders-in-
Council. 2. Minutes of Council. In adopting the first (or O-C’s) the Gov-
ernor-General should be present or supposed to be present. The 2nd or
Minutes of Council will be merely conclusions of the Cabinet, and are sub-
mitted for your sanction as advice tendered by your responsible advisers.30

27 [bid. p. 77.
28 Ibid. p. 178.

29 See Marriott, op. cit. Vol. 11, Appendix A, for distinction between the
Form, of Summons to a Privy Council and to a meeting of the Cabinet.

30 Macdonald Letter Book, Vol. 19, op. 786-787.
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This proposal appeared to offer an excellent solution of the question
raised by Lord Dufferin. [t met his wishes so far as they could be
met in a reasonable way. It did no violence to the acknowledged
principles of responsible government. And by the adoption of the
practice followed in Great Britain, it appeared to identify the Can-
adian executive even more closely with its prototype at Westminster.

Despite the arguments in favour of its adoption, the suggestion
of Macdonald was never carried into effect. An examination of
the correspondence between Dufferin and Macdonald fails to -offer
any explanation of its rejection. It is quite possible that som: of
Macdonald’s colleagues may have advanced objections to the plan,
or it may be that Dufferin himself decided it would be better to
follow the example set by his immediate predecessors. Moreover, -
owing to the abundance of detail which was dealt with by Council
in Canada rather than by ministerial regulations, the task of sep-
arating Orders from Minutes may well have presented practical
difficulties sufficiently vexatious to cause Macdonald to recede from
his original proposal. It is evident from the records that no visible
change in Privy Council procedure was inaugurated at this time,
and neither Macdonald nor Dufferin referred to the matter again
in their official ‘correspondence. The Canadian Pacific question-'soon
took the centre of the political stage, and the resignation of the
Macdonald government in the same year rendered further progress
impossible so far as Macdonald ‘himself was concerned. As events
were soon to prove, the relations of the Governor-General to the
Privy Council in Canada were to be dealt with in a more direct
and satisfactory manner by the succeeding administration.

In the year 1875 it was decided by the Colonial Office to issue
cn behalf of each colony of the empire, letters patent constituting
permanently the office of Governor, and providing that all future
incumbents of this office should be appointed by special Commis-
sion, under the royal sign-manual and signet, to fulfil the duties
thereof, under the general authority and directions of the letters-
patent and of the permanent Instructions to be issued in the same
connection.®* Before introducing this change, a circular letter was
sent by the Secretary of State for the Colonies to all colonial Gov-
ernors, enclosing a copy of the proposed new forms and asking for
suggestions as to alterations that might be desired by any particular
colony.®* When Lord Dufferin, who was then Governor-General ‘of
Canada received this circular letter, it was referred to a committee
of the Privy Council for consideration, and led in.due course to

31 Todd, op. cit. p. 100,
32 Jbid. )
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an exchange of correspondence during the ensuing two years which
forms an important sequel to the earlier history of responsible gov-
ernment in Canada.

As already indicated, the Commissions and Instructions issued
to Sir John Young and Lord Dufferin contained no recognition of
any superior status conferred upon Canada after the establishment
of the Dominion in 1867, and in fact assumed the direct participa-
tion of the Governor-General in the conduct of the executive gov-
ernment. Certain clauses in these instruments did not pertain to
the position of the Governor as an officer of the Imperial Govern-
ment, but related rather to his position as head of the Canadian
executive.* They purported to give him an active voice in the
conduct of the executive government in Canada which had long
since been abandoned by the Sovereign in relation to the executive
government in Great Britain. To this extent they implied a clear
distinction between cabinet or parliamentary government in
Britain and responsible government in the colonies. The same in-
congruous provisions, and others of the same character were incor-
porated in the new permanent form of Instructions submitted for
the approval of colonial Governors in 1875, and justly aroused the
emphatic protests of the Canadian government through the voice
of Hon. Edward Blake, Minister of Justice in the Mackenzie ad-
ministration. The correspondence on the permanent Letters-Patent
and Instructions has been referred to frequently by constitutional
-writers as an important contribution to the development of imperial
relations. and particularly in its bearing on the position and powers
of the Governor-General. It may also be regarded from the special
standpoint of Canadian government as a stage in the complete
assimilation of the executive in Canada to the cabinet system as
then existing at Westminster. In fact the contention of the Canadian
government throughout the entire correspondence was predicated
cn the assumption that the creation of the Dominion in 1867 was
a good and sufficient reason for the recognition of a different status
and more ample powers than were conceded to other colonies of the
empire. As Todd expresses it:

Approving of the idea of a revised and permanent form for these instru-
ments, Mr. Blake nevertheless submitted that the peculiar position of Canada,
in relation to the mother country, entitled her to special consideration and
that the existing forms, while they might be eminently suited to other
colonies, were inapplicable and objectionable in her case. For Canada is not
merely a colony or province of the empire; she is also a Dominion, composed
of a number of provinces federally united under an Imperial charter or Act

23 See Clauses 1V, V, VI of Instructions issued to the Earl of Dufferin.
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of Parliament, which expressly recites-that her constitution is to be similar in
principle to_that of the United Kingdom.34

In other. Words, to quote Mr. Blake:

There is no dependency of the British Crown which is entitled to so full
an application of the principles’ of constitutional freedom as the Domlmon
of Canada 35

This contention on the part of Mr. Blake may be regarded as the
first formal assertion of what later came to be descrlbed as “Domin-
ion Status

]Referrmg particularly to the relation of the GovernoraGeneral
in Canada to the Privy Council, Blake pointed out to Lord Carnar-
von, Colonial Secretary in 1876, that the practice for a great number
of years had been that the business of Council was done in the
absence of the Governor. On very exceptional occasions the Gov-
ernor might preside but these would occur only at intervals of years, .
and would probably be for the purpose of taking a formal.decision
on some extraordinary occasion, and not for deliberation. ‘The mode
in which the -business was done was by report to the Governor of
the recommendations of the -Council sitting as a committee, sent
to the Governor for his consideration, discussed where necessary
between the Governor and the first Minister, and becoming operative
upon being marked “approved” by the Governor. Blake declared:

This system. is in accordance with constitutional principle, and.is found
very convenient in practice. It is probable that the language of this clause
(in the proposed permanent Instructicns) is not intended to require a differ-
ent practice, but it has been thought right to point out the actual working of
the system under it with a view to any amendment which rnay be thought
necessary.3¢ .

Mr. Blake was equally specific in his objection to the clauses
in the proposed Instructions which authorized the Governor-General
-under certain contingencies to act in opposition to the advice of
the majority of his Ministers. His recommendation on this point
deserves to be.quoted at length, for it makes it abundantly clear
that what the Canadian government was seeking at the time was
the extension to Canada of the cabinet system of Great Britain,
divested of those precautionary reservations. which had been incor-
porated in the Commissions and Instructions issued to the Governors
even after the principle of responsible government. had.been conceded.
The relevant paragraphs follow: :

8¢ Todd, op cit. p. 110.
35 Sessional Papers, 1877, Vol. 7, No. 13.
26 Ibid.
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In so far as it may be intended by this clause to vest in the Governor the
full constitutional power which Her Majesty, if she were ruling personally
instead of through his agency, could exercise, it is, of course, unobjectionable.
The Governor-General has an undoubted right to refuse compliance with the
advice of his Ministers, whereupon the latter must either adopt and become
responsible for his views. or leave their places to be filled by others prepared
to take that course. But the language of the clause (which for the suggested
purpose would be unnecessary) is wider, and seems to authorize action in
opposition to the advice not merely of a particular set of Ministers, but of
any Ministers. Notwithstanding the generality of the language, there are but
few cases in which it would be possible to exercise such a power, for as a rule,
the Governor does and must act through the agency of Ministers, and Minis-
ters must be responsible for such actions. The cases not falling within this
limitation may be said for practical purposes to be those in which the line
taken by the Governor is purely negative, in which, while dissenting from
action proposed to him by Ministers, he does nothing but dissent. Even in
such cases, I presume no one could contend that any such power should be
exercised under this clause, save upon the argument that there are certain con-
ceivable instances in which, owing to the existence of substantial Imperial
as distinguished from Canadian interests, it may be considered that full free-
dom of action is not vested in the Canadian people. It appears to me that any
such cases must, pending the solution of the great problem of Imperial Gov-
ernment, be dealt with as they arise. Were the clause retained, though in a
limited form, it would be found increasingly difficult to divest the Canadian
Ministers even in such cases of {ull responsibility for the action of the Gover-
nor, and the question in each case of the relative rights and duties of the
Governor and the Ministers would probably be more and more earnestly
discussed.

It is, so far as I can see, impossible to formulate any limitation. The
effort to reconcile by any form of words the responsibility of Ministers under
the Canadian constitution with a power to the Governor to take even a riega-
tive line independently of advice, cannot, I think, succeed. The truth is, that
Imperial interests are, under our present system of government to be secured
in matters of Canadian executive policy, not by any such clause in a Gover-
nor's Instructions (which would be practically inoperative) but by mutual
good feeling, and by a proper consideration for Imperial interests on the part
of Her Majesty’s Canadian advisers, the Crown necessarily retaining all its
constitutional rights and powers, which would be exercisable in any emergency
in which the indicated securities might be found to fail. [ have therefore, for
the reasons suggested here and in the former part of this letter, to propose
that this clause should be omitted; the Governor-General’s status being deter-
mined by our own constitutional Act, that Officer remaining, of course, subject
to any further instructions, special or general, which the Crown may lawfully
give, should circumstances render that course desirable: ¥ .

Mr. Blake’s contention was, in effect, that in all matters of
Dominion concern the Governor-General should cease to act in any
respect as an officer of the Imperial Government, but should hold

37 Ibid.
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as the representative of Her Majesty a position in relation to the -
Canadian executive Council analagous to that held by Her Majesty
in relation to her cabinet in Great Britain. In other words, there
must be extended to Canada, within the limits of jurisdiction laid
down in the British North America Act, the recognized conventions
of cabinet government. This view, as presented officially on behalf
of Canada, was recognized and tacitly conceded by the Imperial
Government. As a result of the considerations urged so vigorously
by Mr. Blake, every clause was removed from the proposed per-
manent Instructions which was inconsistént with the unhampered
operation of the cabinet system in this Dominion.?® Henceforth,
no Governor-General of Canada could find a general warrant in his
Commission and Instructions to take an active part in the conduct
‘of the executive branch of government. He became, like his prin-
cipal the Sovereign of Great Britain, only the titular head of the
executive, while the real power of executive action was vested under
the conventions of cabinet government in the Queen’s Privy Council
for Canada. For this reason, the new Commission and Instructions
issued to the Marquis of Lorne in 1878 may be regarded as an im-
portant milestone in the long development whereby colonial self-
government as conceded in 1849 was converted by successive stages
into Dominion self-government through the extension to Canada
of a constitution of the executive “similar in principle to that of
the United Kingdom.” In the constitutional issue of 1876 and the
manner of jts settlement there is the prophecy of the more formal
and definitive declaration of the Imperial Conference of 1926 that:

The Governor-General of a Dominion is the representative of the Crown,
holding in all essential respects the same position in relation to the adminis-
tration of public affairs in the Dominion as is held by His Majesty the King
in Great Britain.s®

‘Norman McL. Rogers.

Queen’s University, Kingston.

88 Sessional Papers, 1879, No. 14.
89 [mperial Conference of 1926. Summary of Proceedings, p. 14.
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