INCOME TAX - CORPORATIONS - IS A COMPANY AUTOMATICALLY CARRYING ON BUSINESS WHEN IT DISPOSES OF PART OF ITS
ASSETS PURSUANT TO ONE OR MORE OF ITS PRINCIPAL CORPORATE POWERS?-The recent decision in the Cabus Creek case 1 has
indubitably caused considerable alarm to the boards of directors
of many corporations and some confusion and doubt to their legal
advisors . This state of affairs has arisen from the fact that the
Income Tax Appeal Board relied on the subject company's corporate power to deal in timber tracts when holding the profits
derived from the isolated sale of a large timber tract assessable to
tax notwithstanding that the day-to-day business was logging. and
not buying and selling timber tracts . What of the company with
a number of principal objects or powers only a few of which are
daily exercised in the course of its profit-making operations? If
that company does some act pursuant to one of its dormant principal powers or objects, is the profit from the transaction ipso
facto taxable? The question arises chiefly, as in the Cabus Creek
case, where a company disposes of part of its capital assets under
the authority of one of its principal but seldom exercised objects
or powers .
Take, for example, company A, which is formed for the purpose of mining minerals, or company B, which is formed for the
purpose of logging timber, or company C, which is formed for
the purpose of leasing patents or franchises . These companies in
fact earn their daily profits respectively from mining, logging and
leasing patents or franchises . Included in the principal powers or
objects of each of these companies, however, is the further power
to buy, sell and deal in the assets they each have been exploiting
from day to day. If company A decides to sell one of its properties
long since acquired for mining, but never actually mined, and
does sell it at a profit, is company A liable for tax on that profit?
If Company B sees an opportunity to realize a profit by acquiring
a timber tract and selling that tract rather than logging it, is the
1 Cabus Creek Logging Company Limited v. Minister of National Revenue
(1951), 8 Tax. A. B . C. 305.
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profit on the transaction taxable? If some but not all of the contracts of company C give the lessee or licensee of the patent rights
the option to purchase the patent and if the option is exercised,
is the profit realized from the sale taxable?
Now, in determining whether the profits -from each of these
transactions are. taxable, the Cabus Creek case suggests that one
need only ascertain whether the transaction is within the com
pany's corporate powers. Applying this test, all three companies
in the examples noted would be liable for tax. But is such a test
correct or conclusive? An analysis of the cases decided before the
Cabus Creek case indicates that it is neither.
The first case in Canadian income tax jurisprudence on this
point, and still the leading Canadian case, is Anderson Logging
Company v. The King.2 The Anderson Logging Company was
incorporated in Lritsh Columbia in 1907 with power, inter alia,
to sell and deal in timber licences, to cut, buy and "sell timber
and to carry on general business as loggers and dealers in logs
and lumber. In 1917 the company sold timber limits for a price
far in excess of what it had paid for them. When the resulting
profit was taxed, the company objected on the ground that it was
capital derived from the realization of an investment . The Crown
contended that the profit was derived from carrying on business.
In considering the facts, Duff J. emphasized the following points :
(1) one of the substantive objects of the company was to acquire timber lands and timber rights with a view to dealing in them and turning them to account to the profit of
the company;
(2) neither of the principal partners testified and only the most
meagre evidence was adduced on the nature of the business actually carried on by the company in the past ;
(3) the balance sheets showed that the company was not in
possession of any logging equipment after 1917 and, furthermore, that there was nothing to show that the company had ever had such equipment;
(4) in its income tax returns the company had described its
business as "timber investments" ;
(5) in the absence of evidence that the company's sole purpose
in acquiring the timber limits was to log them, the court
and the assessor, having regard to the corporate powers;
were entitled to assume, and had no choice but to assume,
that the company's business included making profits by
2 [1917-271 C.T.C. 198 (S.C.C.) ; [19251 S.C.R. 45; [192512 D.L.R. 143 .
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buying timber limits and selling them when convenient; 3
(6) it was not possible to determine from a detailed consideration of the evidence available whether the sale in question
was the only one, or one of many, in the company's history.
After careful consideration of the law and the facts, Duff J.
held that the company was doing an active business in selling
timber limits . The important principles advanced by him in reaching that decision are as follows :
(1) "The essential conditions of assessability (where a profit
proposed to be assessed is the profit derived from a sale of
part of the company's property) appear to be that the
company is dealing with its property in a manner contemplated by the memorandum of association as a class of
operation in which the company was to engage, and moreover, that the governing purpose in acquiring the property
had been to turn it to account for the profit of the shareholders, by sale if necessary ." a
(2) "The sole raison d'etre of a public company is to have a
business and to carry it on. If the transaction in question
belongs to a class of profit-making operations contemplated
by the memorandum of association, prima facie, at all
events, the profit derived from it is a profit derived from
the business of the company." 5
(3) Whether or not the company is carrying on business by
selling part of its property is a question of fact to be determined on the evidence . In deciding this question, the objects
3 [1917-27) C .T .C . at p . 201 (italics added) : "The appellant company is
a company incorporated for the purpose of making a profit by carrying on
business in various ways including, as already mentioned, by having timber
lands and dealing in them . It is difficult to discover any reason derived from
the history of the operations of the company for thinking that in buying these
timber limits the company did not envisage the course it actually pursued
for turning these limits to account for its profit as at least a possible contingency ; and, assuming that the correct inference from the true facts is that
the limits were purchased with the intention of turning them to account for
profit in any way which might present itself as the most convenient, including the sale of them, the proper conclusion seems to be that the assessor was
right in treating this profit as income."
And at p. 202 : "Making all such allowances, however, it seems reasonable
to conclude in this case that the Judge of the Court of Revision could properly hold that the appeal must be dealt with on the hypothesis that the
company's business included that of waking a profit by buying timber limits
with the intention of turning them to account (and by selling them, if necessary) in such a manner as might seem most convenient and profitable ; and
that the timber limits in question were not purchased solely with the view
to logging them." See also ibid., at pp . 204-5.
4 Ibid ., at p . 206 (italics added) . This appears to be the ratio decidendi
of the case.
3 Ibid., at pp. 204-5, 207 .
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clause in the memorandum of association is an important
item of evidence .'
(4) A company cannot succeed merely by showing that the particular transaction was an isolated transaction.'
The Anderson Logging case was taken to the Privy Council,
though the company did not appeal the finding that it had been
carrying on business . The Board, however, stated :

their Lordships have not the slightest doubt that the judgment of the
Supreme Court on the main question was right, being indeed entirely in
conformity with the case of Commr . of Taxes (Victoria) v . Melbourne
Trust [1914] A.C . 1001, decided by this Board .8

The appellant in the Melbourne Trust cases had been formed
to take over, nurse, develop and realize the assets of three other
companies which had taken over and partially realized and dis
tributed the assets of three Australian banks in liquidation. The
issue before the Privy Council was whether the profits derived by
the appellant company on the disposal of the - assets taken over
was â realization profit for the benefit of the original creditors of
the three banks or a trading profit for the benefit of the 'appellant
company and its shareholders . The profits were held taxable.
After setting out with approval the well-known California Copper
Syndicate test," the Privy Council reasoned that :

c Duff J. by his remarks on onus of proof at pp. 201, 202, 204-5 and 207
makes it clear that the appellant company must adduce evidence to overcome the prima facie case resulting from the objects clause . The care with
which he considered available evidence and his remarks concerning the onus
of proof indicate that, if the appellant company submits evidence to counter
the inference arising from the memorandum of association, the, court fails
to apply proper legal principles if it does not consider the evidènce produced
by the appellant company .
7 Ibid ., at pp . 206-7, where Duff J. states : " . . . it is not easy to understand why a profit made out of â profit-making venture which, as such is
within the scope of the memorandum of association, is not an operation in
execution of a profit-making scheme within the contemplation of the decisions, merely because that venture has .been the only transaction of its kind
in the history of the company ."
$ The King v. Anderson Logging Co . Ltd., [1917-27] C .T .C . 210, at p . 212 ;
[1926] A .C . 140, at p . 144 ; [1926] 1 D .L.R . 785, at p . 787 .
9 [19141 A.C . 1001 .
1° California Copper Syndicate v . Harris (1904), 5 T .C . 159, per Lord
Justice Clerk, at, p. 166 : "It is quite a well settled principle in dealing with
questions of assessment of Income Tax, that where the owner of an ordinary
investment chooses to realize it, and -obtains a greater price for it than he
originally acquired it at, the enhanced price is not profit in the sense of
Schedule D of the Income Tax Act of 1842 assessable to Income Tax . But
it is equally well established that enhanced values obtained from realization
or conversion of securities may be so assessable, where what is done is not
merely a realization or change of investment, but an act done in what is
truly the carrying on, or carrying out, of a business . . . . What is the line
which separates the two classes of cases may be difficult to define, and each
case must be considered according to its facts ; the question to be determined being - Is the sum of gain that has been made a mere enhancement
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In the present case the whole object of the Company was to hold and
nurse the securities it held and to sell them at a profit when convenient

occasion presented itself.

Their Lordships therefore come to the conclusion that there is ample
evidence here that the Company is a trading company and that the surplus
realized by it by selling the assets at enhanced prices is a surplus which is
taxable as profit."

The Melbourne Trust case does not decide a new principle of
law ; it merely applies the California Copper Syndicate test to a
difficult fact situation. It is important to note that the Board
treats the problem of whether or not the company was carrying
on business as a question of fact to be determined on the evidence.
Furthermore, the Board is influenced in its decision by the fact
that the company held the securities principally to sell whenever
convenient.
In Merritt Realty Co. v. Brown," Duff J. had occasion to
comment on his decision in the Anderson Logging case . A practising dentist had formed a company with power, inter alia, to buy,
hold and sell real estate and to carry on the business of real estate
agents. The dentist had the controlling interest in the company.
He contended that his purpose in forming the company was to
manage his own property and to control real estate which he
owned and transferred to the company for the investment of his
own money and not for speculation. His real estate was conveyed
to the company in exchange for shares . The company sold lands
at a profit . In determining whether this profit was derived from
carrying on business or from the realization of an investment,
Duff J. remarked :
When the facts proved are taken into consideration, there seems to me no
real ground for doubting that the properties in which the company dealt
were acquired for the purpose of turning them to account to the profit of the
Company, by sale, if necessary. Indeed, I think it is virtually admitted
that the possibility of turning its properties to account by selling them
at a profit was contemplated, by the Company from the beginning. This, in
itself, is sufficient to bring the case within the decision of Anderson Logging Company v. The King, as well as the judgment of Lord Buckmaster,
in Dueker v. Rees 13

Ducker v. Rees 14 is an excellent example of a company disposing of part of its so-called capital assets pursuant to one of its
principal objects. The subject company was formed for the general
of value by realizing a security, or is it a gain made in an operation of business in carrying out a scheme for profit-making?"
11 [1914] A.C . 1001, at p . 1010 (italics added) .
12 [1932] S .C
.R . 187, affg. [193211 W.W .R . 234 (B .C .C .A .) .
13 [1932] S.C .R . at p . 189 (italics added) .
14 [1928] A .C . 132 (H.L .) .
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purpose of purchasing and acquiring patents, licences and eoncéssions, improving them, using them, and turning them- to-account. In one of the general clauses of its memorandum of association the company was given power to sell, dispose, turn to account
and grant -rights and privileges in respect of all or any part of the
property and rights of the company. The company appears to
have decided from the first that it would never manufacture under
its patents, but that it would grant licences to other people to
manufacture or deal with the patents in such manner as they .
thought fit.
When it -granted rights to use its patents, the company sometimes incorporated in the governing contract the ultimate right
to the licensee to acquire the whole patent by purchase . The company objected to being taxed on the profit from the purchase of l
one of its patents on the ground that it had only made a solitary
disposition of a capital asset. The company did not succeed in its
contention .
The House of Lords found that the profit was "a gain made
. in the operation of business in carrying out a scheme for profitmaking"." Lord Buckmaster held two points to be material :
(1) the directors had contemplated from the beginning the
possibility of the sale of some of these patents ; "
(2) the selling of the patent property -was not "a mere accidental dealing with a particular class of property, but . . .
it was part of their business which, though not of necessity
the line on which they desired their business most extensively to develop, was one which they were prepared to
undertake" . 17
ithin the last ten years, three Canadian decisions have referred to the Anderson Logging case . Two of these decisions deal
with the deductability of losses from property sold by companies
with corporate powers, inter alia, to buy and sell the property in
question.
In Highwood Sarcee Oils td. v. Minister of National Revenue, 18
N1cLean J. emphasized that the determination of what was a
conipany's business, namely, whether in selling its property it was
is Ibid., at p . 140 . The quoted phrase is taken from a passage in Lord
Buckmaster's judgment and indicates the main question that the courts
must answer in cases of this . nature . See also footnote 10, supra. The analysis
in this paper is one attempt to determine what factors are material for a
court's consideration in determining whether a gain from sale of property
by a corporation . i s derived from business or from the realization of an investment .
16 Ibid., at p . 141 .
17Ibid ., at pp . 141-2 .
18 [1942] C .T.C . 101 ; [1942] Ex . C .R . 56 ; [1942] 3 D .L.R . 38.

880

THE CANADIAN BAR REVIEW

[VOL. XXIX

merely realizing a security or was engaged in business, was a
question of fact" to be determined on all the available evidence?°
He emphasized that :
. . . It is not sufficient to consider merely what are the powers and objects of the company concerned, though that is of importance, but rather
what in fact the company was doing in the taxation period in question,
and that is my apology for quoting at such length from the reports of
the directors of the appellant company to its shareholders, in order to
ascertain what its real position was 21

McLean J.'s decision was affirmed in the Supreme Court of
Canada 22 where Hudson J. prefaced his decision with the remark:
"It appears from the evidence . . ." and concluded that "the real
position of the Company was, I think, aptly described in their
return as `oil operators' ",23
In Economic Trust Co . v. Minister of National Revenue" there
existed power in the company's statutory objects to deal in as
well as hold securities as investments. The company had sold
some of its securities at a loss . It is interesting to note, in contrast to the Anderson Logging case, that the Crown insisted, notwithstanding the corporate powers to deal in securities, that the
company was not carrying on business when it sold its securities .
The court in the Economic Trust case took great pains to look
beyond the corporate powers . A careful review of the evidence
was made before the court determined the business of the company. This case offers no pat test but adheres to established principles that the question of whether a company is carrying on business or not is a question of fact which cannot be determined conclusively by reference to corporate powers . 25
The last of the three Canadian cases referring to the Anderson
Logging case is Atlantic Sugar Refineries v. Minister of National
Revenue.26 In this case the profit sought to be taxed did not, as
in the previous cases discussed, arise from the sale or realization
of an alleged capital asset.
The profit arose from the unusual course, for this company,
but one authorized by its corporate powers, of hedging its purchases of raw sugar by dealings in the futures market. Though it
was found that the company did not customarily hedge its pur11

[19421 C .T .C . at pp . 114, 115 .
- 0 Ibid ., at pp. 115, 118 .
21 Ibid ., at p . 115 (italics added)
2 [19441 C .T.C . 57 ; [19441 S .C .R . 92 ; [1944] 2 D .L .R . 1 .
21 [1944] C .T .C . at p. 60 (italics added) .
24 [19461 C .T .C . 142 ; [1946] Ex . C .R . 446 .
25 [19461 C .T .C . at pp. 163, 167 .
-26 [1949] C .T .C . 196 ; [19491 S .C .R . 706 ; [194913 D .L .R . 641 .
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chases of raw sugar in this manner, the company was held assessable on the profit from its hedging transactions on the- ground
that :

In trades where natural products are purchased in large quantities,
hedging is common, and in some cases a necessary practice, and the cost
of such operations in trades of this nature is properly allowable as an
operating expense of the - business . Where, as in the present case, the
trader elects to close out his short sales and take a profit this i% in my
opinion, properly classified as profit from carrying on a trade?'

Does this decision mean that the profit from any transaction
not normally engaged in by a company is a profit derived from
carrying on business merely because the transaction is customary
for other companies in the same line of business? Assuming that
to be a valid test, would it apply to the situation where a company sells part of its assets pursuant to a seldom exercised power?
If'so, the rule in the Anderson Logging case and other cases has
been extended to include as a relevant point for consideration the
habits or customs of corporations or businesses in the same industry or field of activity as the subject company. It does not
seem reasonable or proper that such a test could apply to dispositions of property by companies.
.
It would appear from the cases discussed that the following
rules are applicable in determining whether a company is carrying on business or realizing an investment when it derives a profit
from a transaction which, though outside its day-to-day corporate activities or business, is in accordance,with one of its principal powers or objects :
(1)_ If a company carries out a transaction belonging to a class
of profit-making operations contemplated by the memorandum of
association of the company, there arises, in the absence of other evi
dence, the prima facie inference that the profit earned is a -profit
derived from business notwithstanding that it may be the only
transaction in the company's history (Anderson Logging case).
(2) But the memorandum of association is not conclusive and
is not alone sufficient to justify assessing a profit for tax if it can
be shown, and the onus is on the company to show, that what
was done was the realization of an asset or investment and not
an act of business ."' The company can discharge this onus by
establishing both of the following :
(a) that the company's principal business or its "whole* object"
(Melbourne Trust case), or its "essential feature" (Cali27
28

[1949) C.T .C . 196, per Locke J. at p. 202 (italics added) .
As to onus of proof, see also Income Tax case No . 646, infra.
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fornia Copper Syndicate case"), or its "real position" (Highzvood Sarcee Oils case) was in fact the productive exploita-

tion of the property sold rather than dealing in the property by buying and selling it" (namely working a mine
rather than buying and selling mining property), and
(b) that the company, though acquiring the property to turn
it to account for profit for the company, was not prepared
to treat that property in the state sold as inventory; that
it was not prepared to undertake and had never contemplated selling the property as a subsidiary or alternative
means of earning its profits but intended only to exploit or
work the property (Anderson Logging case, Merritt Realty
case, and Ducker v. Rees) .
(3) The memorandum of association does not raise an irrebuttable presumption against the company. The courts have and are
bound to look beyond the memorandum of association and care
fully consider other evidence, if any is adduced, to determine
their conclusion to points (a) and (b) above. It is after all a question of fact. 31
A reading of the Cabus Creek case indicates that these legal
tests were not applied by the Income Tax Appeal Board. The
Board found the Cabus Creek Logging Company's profit taxable
on the express ground that it was

in agreement with the statements regarding the application of the law
as set forth in the extracts from the judgment of Duff J., quotedabove. . . .
therefore that the amounts realized by the appellant Company under its
agreement with Vikback were realized by it in the course of its profit
making business in accordance with the objects for which it was incorporated and, accordingly, were taxable income in its hands under the
Income War Tax Act3 2

(1904), 5 T.C. 159, at p. 167 .
See also Income Tax case No. 646 (1947), 15 S. A. T. C. 346 ; Gordon's
Digest (1947-9) 38, at pp. 38-9 ; and Western Gold Mines v. Commr. of Taxation (1938), 59 C.L.R. 729 ; Gordon's Digest (1937-9) 28.
31 In this regard, reference should also be made to Income Tax Case No.
37'9 (1937), 9 S. A. T. C. 339, where Dr. Manfred Currie held : "It is true
that so far as the objects of the company . . . are concerned there are certain clauses in the objects which would entitle it to engage in transactions of
all kinds. These are objects which are commonly found in memoranda of
association, but it does not seem to us that the mere existence in the objects
clause of these powers necessarily makes this company any more than any
other company a universal trading company.
"We think that the Courts have to look not only at the bare memorandum of association, but at all circumstances of the business and the history
of the company's activities generally ."
See also Income Tax Case No . 668 (1948), 16 S.A.T.C. 135, Gordon's
Digest (1947-9) 167 . See also Frears, Charter Powers and Liability to Income
Tax (1945), 23 Can . Bar Rev. 480, particularly at pp. 493-4.
12 (1951), 3 Tax A.B.C. 305, at pp. 307-8 .
29
11
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- The "extracts from the judgment of Duff - J :" referred' to in
this quotation were the statements of Duff J. in the Anderson
Logging case where (a) he held that a corporate activity pursuant
to corporate powers is prima facie a business activity notwithstanding that it is an isolated transaction; and (b) he inferred
that the purchase and sale of the timber property was a contemplated business activity on the assumption "that the "correct inference from the true facts is that the limits were purchased
with the intention .of turning them to account for profit in any
way which might present itself as most convenient, including the
sale of them . .
It is submitted that the decision of the Income Tax Appeal
Board in the Cabus Creek case is not sound in law because :
(1) The quotations from the Anderson Logging case Which the
Board gave as its reasons for its decision are not the ratio deci-dendi of the Anderson Logging case .
(2) It is apparent from the Board's decision that it relied solely on the corporate power to deal in timber tracts . There is no
indication in the Board's decision that it looked beyond the cor
porate powers excepting one reference to a single previous sale of
A -timber licence by the company. Though the Anderson Logging.
case clearly indicates that a court is entitled to rely solely on the
memorandum of association, it specifies that reliance on the memorandum of association is only valid in the absence of evidence to
the contrary. The Board's decision in the Cabus Creek case, however, leaves no doubt that it neither considered- nor rejected the
company's submissions that all timber tracts were purchased for
the sole purpose of logging them and not selling them . In this
regard all that the Board did was to remark in passing and without further comment that :
It [the Company] claimed that its main object was to engage in the
business of logging, and for that purpose it acquired timber leases and.
licences

And again that :

The appellant claimed that it was not engaged in the business of buying and selling timber limits or tracts, but purchased said Licence No..
8451 for the purpose of logging it3s

Furthermore the Board did not state specifically that, like the
Anderson Logging case, there was not sufficient evidence adduced- by the appellant to offset the prima facie case set up by the memSee footnote 3 supra.
34 (1951), 3 Tax A.B .C . 305, at p. 305.
11 Ibid ., at p . 306 .
a3
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orandum of association. The law is clear that whether a company
is carrying on business or not is a question of fact. Yet the Board
failed specifically to consider the facts and to hold that its decision was based on the facts. In this regard it is submitted that
the Board misdirected itself as to the law by relying solely on the
corporate powers which, though important, are only an item of
evidence that can be rebutted .
(3) The Board's remark that the profits "were realized by the
Company in the course of its profit-making business in accordance with the objects for which it was incorporated"" begs the
question. Is not the Board confusing the power to do business
with the real meaning of carrying on business?" The Anderson Logging case and the other cases referred to lead to the conclusion
that, where an incorporated company sells part of its property
pursuant to its corporate powers, the company may be carrying
on business if the sale transaction can be described as either :
(a) part of the principal undertaking or chief activity of the
company in dealing in the property (as in the Melbourne
Trust case, the Highwood Sarcee Oils case and the Economic
Trust case), or
(b) a subsidiary or alternative means of profit-making which
the company had contemplated and was prepared to undertake by acquiring the property not only for exploitation
but also for re-sale whenever convenient and profitable or
perhaps acquiring it in the particular instance for re-sale
only (as in the Anderson Logging case, the Merritt Realty
case and the Rees case) .
The Board in the Cabus Creek case does not indicate which of (a)
or (b) is the situation in that case . Actually it is not clear from
the decision that it considered the facts and the evidence in order
to determine the point.
In summary, it is urged that a company is not necessarily
carrying on business when making a profitable disposal of part
of its property merely because one or more of the principal ob
jects of the company authorize the transaction. Though corporate objects raise a presumption of carrying on business, the company may rebut the presumption by adducing evidence to the
contrary relating to its principal business, the reasons for the
36Ibid ., at p. 308 .
37 In this regard see Frears, Charter Powers and Liability to Income Tax
(1945), 23 Can . Bar . Rev . 480, at p . 493 : "Having reviewed the authorities,
both actual and so-called, we find that the balance lies with the nature of
operations being more truly indicative of tax liability than the capacity of
the taxpayer" . See also Sheps Agencies Ltd. v. Minister of National Revenue
(1951), 4 Tax A .B .C . 258 at p. 259 .
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acquisition and disposal of the subject property and other similar
transactions, if any, in the past. A court must carefully consider
any evidence adduced,to determine whether the sale of the property in the particular instance was in fact the realization, for
good and sufficient reason, of a capital asset or investment, or,
whether it was either part of the company's day-to-day operations
for profit or a subsidiary or alternative profit-making 'venture-a
venture which the. company was prepared to undertake with property from which it normally earned its income by exploitation
rather than by sale.
WILLIAM MACKAY CARLYLE*

CRIMINAL LAw - RECEIVING STOLEN GOODS -EXPLANATION BY
ACCUSED-"MIGHT REASONABLY BE TRUE".- On a charge of

receiving stolen goods, when the Crown has proved that the
accused was in possession of goods that were stolen, the accused
often takes the stand and offers an explanation to meet the prima
facie case against him. Ought he to be acquitted if his story is
considered "probably true", "reasonable", one that "may possibly
be true", or one that "might reasonably be true"? It may be that
these alternatives tend to obscure the real question, which is
whether the Crown has proved its case beyond a reasonable doubt.
In Ungaro v. The King' the Supreme Court of Canada considered this problem. The accused denied to police that he knew
anything about certain stolen goods. Later, when he - knew that
search warrants had been issued, he claimed that he bought the
articles from a man who said they were obtained "from bankrupt
houses in Vancouver". At the trial the accused repeated his explanation of possession and stated that he had lied to the - police
because he was afraid . The thief testified that he had sold the
goods to the accused without saying where they came from, and
that the accused had made no inquiry. The trial judge, sitting
without a jury, found the accused guilty. The finding was ob=
viously influenced by the denial to the police . The accused's explanation of the denial was rejected as "fantastic", but nothing
was said about the explanation made by the accused as to how he
came into possession of the goods.
Two of the judges in the British Columbia Court of Appeal
*B . Com. (Queen's), LL .B . (U.B .C .) . Presently practising with Messrs .
Ladner, Downs, Ladner & Gregory, Vancouver, B.C .
[19501 S.C .R . 430.'
2 Rex v. Ungaro, [1949] 1 W.W.R. 1167 .
'
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held that this omission was not fatal ; it must be assumed that the
trial judge, in directing himself, applied the proper principles in
considering the explanation and its effect . O'Halloran J. A. dissented, concluding, from the judge's reasons and his subsequent
report 3 under section 1020 of the Criminal Code, that he had in
fact failed to give judicial consideration to the explanation of possession of the goods.
In 1914 the Court of Criminal Appeal in England decided Rex
v. Schama ; Rex v. Abramovitch. Lord Reading L. C. J. said, ". . .
if the jury think that the explanation may reasonably be trite though
they are not convinced that it is true, the prisoner is entitled to
an acquittal, because the Crown has not discharged the onus of
proof imposed upon it of satisfying the jury beyond reasonable
doubt of the prisoner's guilt " . 4 The conviction in that case was
quashed because the trial judge had not so directed the jury and
they might have thought that the accused was obliged to prove
the truth of his explanation.
Some judges have considered that the direction to the jury,
"You must acquit if you find the explanation a reasonable one",
is in effect the same as the form of direction recommended in Rex
v. Schama. In Rex v. Searle, an Alberta case decided in 1929, a
magistrate had convicted the accused, stating that he disbelieved
the explanation . Harvey C. J. held that mere disbelief is not sufficient to justify a conviction : "It is the reasonableness of the explanation rather than the tribunal's belief in its truth that should
guide" .' In his next paragraph he showed that, whether or not
his words led others to error, he was himself under no misapprehension ; here he said that if the magistrate held the explanation given by the accused to be unreasonable he was in error "for
it may reasonably have been true". Harvey C. J. clearly treated
as synonymous "reasonable explanation" and "explanation that
may reasonably be true".
Ten years later, in Richler v. The King, Duff C. J. quoted the
principal passage in Rex v. Schama, referred to its application in
Rex v. Searle, and then said, "The question, therefore, to which
it was the duty of the learned trial judge to apply his mind was
3 The report did not indicate whether the explanation to which it referred
concerned possession or the denial to the police . Its concluding words were :
"I found as a fact that the explanation given by the accused was not a
reasonable one and convicted him. In reaching this conclusion I found that
accused knew the goods were stolen at the times he received them, that the
Crown had satisfied the onus placed upon it and that I had no reasonable
doubt."
4 (1914), 11 Cr. App . R. 45, at p . 49 (italics added) .
5 [1929] 1 W .W .R . 491, at p. 495 .
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not whether he was convinced that the explanation given was the
true explanation, but whether the explanation might reasonably be
true; or, to put it in other words, whether the Crown had discharged the onus of satisfying the learned trial judge beyond a
reasonable doubt that the explanation of the accused could not
be accepted as a reasonable one .and that he was guilty" .s It is to
be noted that while Duff C. J. confirmed that the proper test is
whether the explanation "might reasonably be true", in the same
sentence he referred to the question whether the explanation was
a "reasonable one" .
In Ungaro v. The King a new. trial was ordered by the Supreme Court of Canada, with two judges dissenting . For the
majority Estey J. said, "With great respect, it is not the reason
ableness of the explanation but whether that explanation `might
reasonably be true' in the particular circumstances and therefore
create in the mind of the trial judge a reasonable doubt " . 7 He
then suggested that if the test were whether the explanation is
"true", or "reasonable", or "probable", the onus would be placed
on the accused .to establish one or the other as an affirmative
fact . "Such would be contrary to the fundamental principle of law,
in which the onus rests upon the prosecution throughout to prove
that the accused received the property knowing it,to have been
stolen ."
In the English courts, too, there has been further-development
of the doctrine of Rex v. Schama. Lord Goddard L. C. J. has tried
to clarify the rule in at least three cases in the last five years.
In Rex v. Booth' in 1946 he said, referring to the Schama case,
"That is a very hard-worked case, and, I think, very often misunderstood . It laid down no new rule of law. All that it said was
this : `The onus is always on 'the prosecution in a criminal case .
In the case of receiving stolen goods, the prosecution may discharge the onus by showing that the prisoner was in possession of
property recently stolen, and, in the absence of any explanation
given by the prisoner, the jury are entitled, on that evidence alone,
to convict. If, however, the prisoner gives in evidence a story
which leaves the jury in doubt, that is to say, creates a doubt in
their minds whether he received the goods feloniously, then they
should acquit'."
In Rex v. Garth 9 the trial judge had told the jury to acquit if
[1939] S.C.R. 101, at p. 103 (italics added) .
7 [19501 S.C.R. 430, at p. 434 .
1 (1946), 175 L.T.R. 306 .
1 119491 1 All E.R. 773 . See Feeler, Note (1949), 27 Can. Bar Rev . 718,
and Savage, - Letter (1949), 27 Can. Bar Rev. 876.
c
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the explanation might possibly be true . Lord Goddard said that this
direction was too favourable to the accused, for any explanation
might possibly be true. He repeated in effect what he had said in
the Booth case, "A proper direction to the jury would be if the
prisoner's account raises a doubt in your mind, then, of course
you ought not to say that the case has been proved to your satisfaction" .10
Again in Rex v. Aues," decided after Ûngaro v. The King, Lord
Goddard framed a model direction without any use of the word
"reasonable" .
Apparently in Canada the judge is obliged to recite the formula, "If you think the explanation may reasonably be true you
must acquit" . Lord Goddard's suggested directions might have
the virtue of being more readily understood by a jury .
In Reg. v. Langmead Blackburn J. said, "If a party is in possession of stolen property recently after the stealing it lies on him
to account for his possession and if he fails to account for it satis
factorily, he is reasonably presumed to have come by it dishonestly." 12 This passage, literally construed, would seem to conflict
with the leading principle in Woolmington v. The Director of Public
Prosecutions .13 In Ungaro Estey J. says that the statement quoted
from the Langmead case means only "that the evidence of recent
possession unexplained raises a prima facie case upon which, if the
accused does not adduce further evidence by way of explanation
the jury may, not must, find the accused guilty", 14
In Rex v. Rush 1 5 the British Columbia Court of Appeal, refusing to follow an Alberta case, Rex v. Ambler," affirmed a conviction by a judge alone, on the uncorroborated evidence of an ac
complice, although the trial judge had not specifically directed
himself with regard to the dangers of a conviction in the circumstances . In two later decisions by the same court the rule in
Rex v. Ambler was modified . In Rex v. Joseph 1 7 the fact that
counsel had mentioned during argument the danger of convicting
on the uncorroborated evidence of an accomplice was sufficient to
indicate that the trial judge had the relevant principle in mind.
In Rex v. Kagna 18 the court explained that it appeared affirm-

[1949] 1 All E.R . 773, at p. 774.
[195012 All E.R . 330.
(1864), 9 Cox C.C . 464, at p. 468.
[1935] A.C . 462.
[1950] S.C .R . 430, at p. 436.
[193911 W.W .R . 42 .
[193812 W.W .R . 225.
[193912 W.W .R . 69.
[194311 W.W.R. 33 . See, however,
397, per Boyd McBride J.
10
11
12
13
14
1s
18
17
13

Rex v. Perensky

(1950), 96 C.C .C .
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atively in Rex v. Ambler that the trial judge had overlooked the
danger of such a conviction .
Referring to Rex v. Rush and Rex v. Ambler, Estey J. said in
the Ungaro case that "It is unnecessary here to resolve this conflict
as the authorities are unanimous that where the misdirection is
`manifest' or the assigned reasons. disclose self-misdirection the
conviction cannot stand" . 19
A third point considered by O'Halloran J. A. in the Court of
Appeal, the effect of a report under section 1020 of the Criminal
Code when the reasons for judgment assigned at the trial are de
ficient, was not specifically dealt with by the Supreme Court of
Canada. However, as Estey J. said, "The question is, how did
the learned trial judge direct himself at trial?" 29 Presumably,
'Halloran J. A. was correct and a subsequent report cannot be
used to bolster reasons for judgment or to remedy omissions, 21
although it should be read together with the reasons given at the
trial.?2
W. J. STAINTON *
NUISANCE-NEGLIGENCE-NOISE OF ROAD CONSTRUCTION-LOSS
OF MINK DURING WHELPING SEASON.-The Saskatchewan Court
of Appeal in Mason v. Grandel et al.' has awarded damages to the
-owners. of a mink farm against the operators of bulldozers and
similar machinery upon an adjoining highway, who by frightening
the mink caused them to eat their young. A somewhat . similar
case, Nova Mink Limited v. Trans-Canada Airlines, 2 commented
upon recently in this Review, 3 was apparently not cited in the
Saskatchewan case . A decision of the full court of Nova Scotia,
it dismissed an action by the owner of a mink farm for the frightening of his mink by the operation of . an aeroplane, which, in
deviating from its usual route, flew over the farm.
Actually the aeroplane case is of little, help in assessing the
Saskatchewan decision . The judgments, turned partly on the exist,ence of an agreement between a fox-farmers association and the
Department of Transport, resulting in certain instructions being
[19501 S .C .R . 430, at pp . 437-438.
Ibid ., at p . 438 .
2i Baron v . the King, [1930] S .C .R . 194 .
Zz Rex v . Reid, [194312 D :L.R . 786 .
* W . J . Stainton, M .C ., B .A ., LL .B . Mr. Stainton graduated in law from the
University of Alberta in 1951 and is now serving under articles with the firm
,of Shortreed & Shortreed in Edmonton .
1 [195113 W.W .R. 536.
2 [1951] 2 D .L .R . 241 .
1 J . B . Ballem (1951), 29 Can . Bar Rev. 540 .
~s
Zn

890

THE CANADIAN BAR REVIEW

[VOL . XXIX

issued to flyers, and partly on whether the pilot was negligent in
not seeing a sign indicating the presence of a mink farm. These
considerations have no application to the Saskatchewan case.
In Mason v. Grandel, the Saskatchewan Court of Appeal relied
on evidence that the defendant created noise on the highway adjoining the mink enclosures after some warning that this might
be injurious to the breeding operations, with the result that the
mink were greatly upset and ate their young. The court apparently
assumed that nothing further need be shown to establish a good
cause of action .
But is this necessarily so? It seems to me that the action was
founded on nuisance, and that the Saskatchewan decision may
well be unduly extending the law of nuisance . I take the following
passage from Sahnond on Torts as setting out what has hitherto
been considered the settled principles:
No action will lie for a nuisance in respect of damage which, even though
substantial, is due solely to the fact that the plaintiff is abnormally sensitive to deleterious influences, or uses his land for some purpose which
requires exceptional freedom from any such influences . Every person is
entitled to do on his own land anything that does not interfere with other
persons in the ordinary enjoyment of life or the ordinary modes of using
property. In other words, his neighbours have a right to the ordinary
conditions of comfortable existence, and in the ordinary conditions of the
beneficial use of property ; but they have a right to nothing more . Extraordinary and special requirements are not protected by the law of nuisance . If a man is morbidly sensitive to noise, so that he is prevented
from working or sleeping by noises which would not annoy other people,
this is indeed substantial damage inflicted upon him, but is not actionable as a nuisance. Similarly, the law of nuisance does not guarantee to
a sick man any further exemption from the noise of traffic in the street
than it guarantees to him who is weV

All this seems relevant to the Saskatchewan case . The defendants
would seem to have no less rights than a neighbouring owner would
have had; and the true test would seem to be, not whether they
disturbed the mink, which the evidence showed to be abnormally
sensitive to noise and disturbance, especially during breeding times,
but whether the noises created would have been an unreasonable
disturbance to the normal use of a farm, which had on it only
animals of average sensitiveness to noise .
It seems contrary to principle to hold that a land-owner can
impose on his neighbours a higher standard of duty by bringing
on his land animals of abnormal sensitivity, particularly animals
which, like mink, are ferae naturae . Of course it may be that the
noise made would have been alarming even to domestic animals
4

(10th ed .) pp . 226-227 .
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of normal placidity, but there is nothing in the judgments to suggest that the possibility was thought relevant; on the contrary,
- the judgments suggest that the fact that the mink were actually
frightened ended the matter. This seems to be against the principles stated in Salmond . If Salmond is right, it is not for the
breeder of mink to start imposing on his neighbours unreasonable
standards of conduct, but for him to have sufficient land about
his breeding pens to ensure that the mink will be far enough from
neighbours and highways to safeguard their abnormalities .
D. M. GORDON
DIVORCE - STANDARD OF PROOF OF ADULTERY.- The trial judgment in the DeFalco case,' which approved the Ginesi decision
of the English Court of Appeal,' requiring adultery to be proved
in matrimonial causes as strictly As a crime is proved in a criminal court, and which was the subject of an earlier comment in
this Review, 3 has now been reversed by the Ontario Court of Appeal and a new trial directed . 4 This result does not come with
surprise since the Ontario Court of Appeal, subsequent to the DeFalco decision, had-in effect twice overruled it in George v. George 5
and Robertson v. Robertson.' Delivering the judgment of the court
in George - v: George Roach J. A., after reviewing the authorities at
length,? in plain language rejected the criminal proof rule :
. . . I am not in any doubt that the standard of proof is not that imposed
on the Crown in a criminal prosecution, but is the standard required in
a civil action only. The judicial mind must be `satisfied' that the alleged
act of adultery. was in fact committed, but it need not be satisfied to the extent of a moral certainty as in a criminal case. Evidence that creates only
suspicion, surmise or conjecture is, of course, insufficient . It is necessary
that the quality and quantity of the evidence*must be such as leads the
tribunal - be it Judge or jury - acting with care and caution, to the
fair and reasonable conclusion that the act was committed
The DeFalco appeal, however, is noteworthy since counsel for
* D. M. Gordon, K.C., of Crease, Davey, Lawson, Davis, Gordon & Baker,
Victoria, B .C.
1 [19501 O.W.N. 468 ; [1950] 3 D.L.R. 770 .
2 [194811 All E.R. 373 ; [19481 P. 179.
a (1950),
28 Can. Bar Rev . 1009.
4 [195114 D.L.R. 128.
5 [195111 D.L.R. 278.
5 [195111 D .L.R. 498 .
7 Including the judgments of the High Court of Australia in Briginshaw
v. Briginshaw (1938), 60 C. L. R. 336, and Wright v. Wright (1948), 77 C. L. R.
191 ; and the later judgments of the English Court of Appeal in Davis v . Davis,
[195011 All E. R. 40, and Gower v. Gower, [195011 All E.R. 804 .
8 [195111 D.L.R. 278, at p. 287.
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the respondent husband argued that the George decision was in
conflict with the later judgment of the House of Lords in PrestonJones v. Preston-Jones' and that the Court of Appeal, under the
principle laid down in Robins v. National Trustlo should follow
the House of Lords. Although the Court of Appeal reached its
decision without reference to this argument, it is submitted that
the Preston-Jones decision is not in conflict with the George conclusion and that nowhere in the Preston-Jones case is there ground
for the blunt statement by an Australian commentator that "the
House . . . held that the standard of persuasion was the criminal
standard and nothing less than satisfaction beyond reasonable
doubt would suffice" ."
In the Preston-Jones case a husband who had been absent from
the United Kingdom from August 17th, 1945, to February 9th,
1946, sued for divorce alleging the birth to this wife of a normal
child on August 13th, 1946, 360 days after coitus . The only medical evidence was by a general practitioner, whose opinion substantiated the view that the child was conceived in adultery. The first
commissioner to hear the case dismissed it and the Court of Appeal directed a new hearing. The second commissioner likewise
dismissed the petition, saying in part :
I am not satisfied beyond a reasonable doubt that adultery has been
committed . . . . The question reduces itself to the simple question as to
whether the court's judicial knowledge of natural laws enables it to say
without any satisfactory evidence that 360 days between coition and birth
is an impossible period and whether, if that period elapsed, a woman, who
is, so far as the rest of the evidence goes, a respectable woman, is to be
convicted of adultery . 12

The case went again to the Court of Appeal," which once more
directed a new trial. The husband then appealed to the House of
Lords and the wife cross-appealed .
It is abundantly clear from the judgments that the House of
Lords was concerned, first, with the problem of judicial notice and,
secondly, with the quality and quantity of the evidence . The House
was not primarily concerned with the standard of proof and on
that issue the contest was not between the civil standard and the
criminal standard but between the criminal standard and scientific
demonstration . "For the husband it was argued that the adultery
alleged had to be proved beyond reasonable doubt. For the wife,
9 [1951] A.C . 391 ; [195111 All E .R . 124.
10 [192712 D .L .R . 97 ; [19271 A .C . 515 .
11 R . P . Roulston, The Standard of Persuasion in Establishing Matrimonial
Offenses (1951), 25 Aust . L . J. 54, at p . 58 .
12 [19511 A . C . 391, at p . 395 .
13 (1949), 65 T .L.R . 620 .
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on the other hand, it was submitted that, as the result of a finding of adultery would, in effect, be to bastardize the child, the
petitioner, in order to succeed, would have to go further and show
that it was impossible for him to be the father ." 14 Their Lordships decided that counsel for the wife had placed the onus too
high and that, although it was not sufficient for the husband merely
to prove an interval of 360 days between coitus and birth in order
to establish his wife's adultery, adultery, considering the whole of
the evidence, had been proved beyond reasonable doubt .
In so finding their Lordships cannot be said to have held that
"nothing less" than the criminal standard of proof beyond reasonable doubt will suffice to establish an allegation of adultery. Since
counsel for the husband did not argue that the civil standard was
the proper standard, and in fact relied on the Ginesi decision, their
Lordships were not referred to those cases of high authority which
treat the Ginesi rule as bad law. The simple truth is that no pronouncement on the civil standard of proof was necessary to their
Lordships' decision and any opinions expressed by them which
might be, interpreted as rejecting the civil standard are perforce
dicta."

.

Reference to the judgments is enlightening. Lord Simonds (who
also concurred in the opinion of Lord MacDermott) said :
A question was raised as to the standard of proof . The result of a finding
of adultery in such a case as this is in effect to bastardize the child . That
is a matter in which from time out of mind strict proof has been required .
But that does not mean that a degree of proof is demanded such as in a
scientific inquiry would justify the conclusion that such and such an event
is impossible. In this context at least no higher proof of a fact is demanded
than that it is established beyond all reasonable doubt.'

Lord Oaksey (who alone decided that the husband had not
proved his case beyond reasonable doubt) said:
My Lords, the respondent in this appeal has twice been successful in the

14
[19511 A .C . 391, at p. 416 ; [19511 1 All E .R . 124, at p. 137, per Lord
MacDermott.
15 The
headnote of the case in [19511 A .C . 391 bears out this statement :
"Held (per Lord Simonds, Lord Normand, Lord Morton of Henryton and
Lord MacDerrnott ; Lord Oaksey dissenting) that the onus of proof on the
husband did not extend to establishing the scientific impossibility, of his being the father of the child, and that, on the whole evidence, that wife's
adultery had been proved beyond reasonable doubt.
"Per Lord Simonds, Lord Oaksey and Lord MacDermott (Lord Normand
dubitante, and Lord Morton of Henryton dissenting) . In the case of an
interval of 360 days between intercourse with her husband and the birth of
a child the court cannot, in the absence of further evidence, regard adultery
by the wife as established .
"Per Lord Simonds . When the interval diverges largely from the normal the
onus of proof on the husband is light and easily discharged ."
16 [19511 A . C . 391, at pp . 400-401 (italics added) .
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courts of first instance and now for the first time she is by your Lordship's House to be found guilty of adultery and her child is in effect to
be bastardized . She is a wife against whose marital conduct nothing has
been said or suggested except that her child was born 360 days after her
husband had access to her. In such circumstances the law, as I understand
it, has always been that the onus upon the husband in a divorce petition
for adultery is as heavy as the onus which rests upon the prosecution in
criminal cases . That onus is generally described as being a duty to prove
guilt beyond reasonable doubt but what is reasonable doubt is always
difficult to decide and varies in practice according to the nature of the
case and the punishment which may be awarded. The principle upon
which this rule of proof depends is that it is better that many criminals
shoiild be acquitted than that one innocent person should be convicted .
But the onus an such a case as the present is not founded solely upon such
considerations but upon the interest of the child and the interest of the
State in matters of legitimacy, since the decision involves not only the
wife's chastity and status but in effect the legitimacy of her child .'

Lord Morton of Henryton made the sole reference to the Ginesi
case :

. . . the Court of Appeal, after a survey of the authorities, held that a
petitioner must prove adultery `beyond reasonable doubt' . In my view
the burden of proof is certainly no heavier than this, and counsel for the
appellant did not contend that it was any lighter . Assuming that this
burden lay upon the appellant, did he discharge it? is

There is nothing in these judgments to warrant the conclusion
that the House of Lords has in effect overruled the High Court
of Australia or the Ontario Court of Appeal on the issue of the
standard of proof of adultery. Two of them suggest that their
Lordships were laying down no general rule but confining themselves to the special circumstances of the Preston-Jones case. The
third judgment indicates that their Lordships did no more than
assume that the criminal standard of proof applied .
Those who champion the Ginesi rule will find most comfort in
the observations of Lord MacDermott:

The evidence must, no doubt, be clear and satisfactory, beyond a mere
balance of probabilities, and conclusive in the sense that it will satisfy
what Lord Stowell, when Sir William Scott, described in Loveden v. Loveden 19 as `the guarded discretion of a reasonable and just man' ; but these
desiderata appear to me entirely consistent with the acceptance of proof
beyond reasonable doubt as the standard required. Such in my opinion,
is the standard required by the statute. If a judge is satisfied beyond
reasonable doubt as to the commission of the matrimonial offense relied
upon by a petitioner as ground for divorce, he must surely be `satisfied'
within the meaning of the enactment, and no less so in cases of adultery
where the circumstances are such as to involve the paternity of a child .

17Ibid., at p . 409 (italics added) .
18 Ibid., at p. 412 (italics added) .
11 (1810), 2 Hag . Con. 1 .
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On the other hand, I am unable to subscribe to the view which, though
not propounded here, has had its adherents, namely, that on its true
construction the word `satisfied' is capable of connoting something less
than proof beyond reasonable doubt 20

Lord MacI)ermott based the criminal proof rule not on the
untenable ground that adultery is a crime but squarely on the
ground of public policy :
The jurisdiction in divorce involves the status of the parties and the
public interest requires that the marriage bond shall not be set aside
lightly or without strict inquiry. The terms of the statute recognize this
plainly, and I think it would be quite out of keeping with the anxious
nature of its provisions to hold that the court might be `satisfied', in
respect of a ground for dissolution, with something less than proof beyond reasonable doubt. I should, perhaps, add that I do not base my
conclusions as to the appropriate standard of proof on any analogy drawn
from the criminal law . I do not think it is possible to say, at any rate
since. the decision of this House in Mordaunt v . Moncrie ffe,21 that the two
jurisdictions are other than distinct . The true reason, as it seems to me,
why both accept the same general standard -proof beyond reasonable
doubt - lies not, in any analogy, but in the gravity and public importance of the issues with which each is concerned 22

But public policy is "an unsafe and treacherous ground - for legal
decision"23 Lord A.tkin emphasized its shortcomings in Fender v.
St. John-Mildmay and concluded that "the doctrine should only
be invoked in clear cases where the harm to the public is incontestable, and does not depend on the idiosyncratic inferences of a few
judicial minds". 24 His Lordship warned of "the danger of permitting judicial tribunals to roam unchecked in this field" 21 and reminded the House that "by legislation it has been established_ that
'it is not contrary to public policy, that married persons should
obtain a divorce . . ." .26
It is not the purpose of this comment to state again the case
2o [1951] A. C . 391, at p . 417 (italics added) . It is remarkable that Lord
MacDermott should base his conclusion on Sir William Scott's oft-quoted
language in the Loveden case . Denning L.7. has twice found in the same
language support for the civil standard (Davis v. Davis, [19501 1 All E .R .
40, and Bater v. Bater, [1950] 2 All E .R . 458), Andrews L .C .J. in Lyons v .
Lyons, [1950] N. I . R . 181, has based a third conclusion on it : "The standard
of proof required of a petitioner who alleges adultery is more stringent than
that required of a plaintiff in other civil actions, which may be determined
on a mere balance of probability, but less stringent than the standard of
`proof beyond reasonable doubt,' which is required in criminal cases" (headnote) .
21 (1874), L.R . 2 Se. & D . 374 .
22 [1951] A .C . 391, at p . 417 .
23 Per Lord Davey in Janson v. Driefontein Consolidated Mines, [1902]
A .C . 484, at p. 500 .
24 [1938] A.C. 1, at p . 12 .
21 Ibid., at p . 10 .
26 Ibid., at p . 17 .
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for the civil standard of proof. A civil court will require greater
and more cogent evidence to establish an allegation of fraud or
forgery than to establish negligence, but in each instance it will
measure the evidence by the civil standard . In the same manner
a divorce court, which is a civil court, will exercise much care and
caution before dissolving a marriage and thereby assure that public policy is not offended . There is no necessity to invoke the standard of proof of the criminal courts nor has the House of Lords in
the Preston-Jones case held that nothing less than that proof will
suffice. 27
W . L. STIRLING

Recent Judicial Appointments

A . E . Lord, Esquire, of the City of Vancouver, in the Province of British
Columbia, to be a judge of the County Court of Vancouver and also a local
judge of the Supreme Court of British Columbia during his tenure as a judge
of the County Court .
Honourable Hyacinthe Adelard Fortier, a puisne judge of the Superior
Court for the District of Three Rivers, in the Province of Quebec, to be a
puisne judge of the Superior Court for the District of Hull, Labelle and
Pontiac .
Léon Lajoie, Esquire, K .C ., of the City of Three Rivers, in the Province
of Quebec, to be a puisne judge of the Superior Court for the District of
Three Rivers .
Andr6 Montpetit, Esquire, K.C ., of the City of Montreal, to be a puisne
judge of the Superior Court for the District of Montreal .
Gerard Lacroix, Esquire, K .C ., of the City of Quebec, to be a puisne
judge of the Superior Court for the District of Quebec.
John Doherty Kearney, Esquire, M .C ., K .C ., to be a puisne judge of
the Exchequer Court of Canada, effective November 1st, 1951 .
Honourable John Doherty Kearney, a puisne judge of the Exchequer
Court of Canada, to be a member and Chief Commissioner of the Board of
Transport Commissioners for Canada and also to continue to be and exercise the jurisdiction of a judge of the Exchequer Court of Canada, effective
November 1st, 1951 .

21 There would seem to be even less authority for extending the criminal
proof rule to matters of domicile in divorce . But Williams C . J. K . B . in White
v. White (No. 2), [1950] 2 W .W .R . 687, at p . 692, stated : "most petitions for
divorce heard in this Court are undefended and the Court must be astute,
in such cases, to see that, in so far as possible, the evidence from which
domicile may be inferred establishes domicile beyond any reasonable doubt" .
His Lordship apparently bases this rule solely on grounds of public policy.
* Of Vancouver, B .C .

