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A STUDY IN NEGLIGENCE .'
I.
On the 26th of November, 1967, one Henry Eckert was standing
in conversation with another person about fifty feet from the tracks
of the 'Long Island Railway Company in East New York . In the
distance he could see a train coming in from Jamaica, at a fairly
rapid rate of speed. Suddenly he chanced to look at the railway
tracks ahead of him and he saw a child, three or four years old,
sitting upon the track, apparently unaware of the approaching train.
The child was in imminent danger of being run over if not removed .
Mr . Eckert, seeing the danger of the child, ran to it, seized the child
and threw it clear, of the track. He had saved the child! But,
unfortunately, there was not time enough for him to return to safety
himself, and he was struck down by the train. As a result of the
injuries sustained, Mr . Eckert died that same night.
Anna Eckert, the wife of the deceased, then brought an action
against the Railway Company to recover damages for the death of
her husband, caused as she alleged by the negligence of the defendants, their servants or agents, in the conduct and running of their
train . The Judge put this question to the jury-whether the negligence of the intestate contributed to the accident . The jury found
for the plaintiff. The defendant appealed, and ultimately the case
came before the New York Court of Appeals? The Court divided
four to two in favour of dismissing the appeal .
Grover, J ., delivering the judgment of the majority of the Court,
said :
'° A prize essay in the Wallace Nesbitt Essay Competition for 1932 at Osgoode
Hall Law School.
1 Eckert v. Long Island Railway Company (1871), 43 -New York 502, at
p. 505.
4a-C.B.R~VOL. X.
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The evidence showed that the train was approaching in plain view of the
deceased, and had he for his own purposes attempted to cross the track, or
with a view to save property placed himself voluntarily in a position where
he might have received an injury from a collision with the train, his conduct
would have been grossly negligent, and no recovery could have been had for
such injury . But the evidence further showed that there was a small child
upon the track who, if not rescued, must have been inevitably crushed by
the rapidly approaching train. This the deceased saw, and he owed a ditty
of important obligation to this child to rescue it from its extreme peril, if
he could do so without incurring great danger to himself. Negligence implies
some act of commission or omission wrongful in itself . Under the circumstances in which the deceased was placed, it was not wrongful in him to make
every effort in his power to rescue the child, compatible with a reasonable
regard for his own safety. It was his ditty to exercise his judgment as to
whether he could probably save the child without serious injury to himself.
If, from the appearances, he believed that he could, it was not negligence to
make an attempt so to do, although believing that possibly he might fail
and receive an injury to himself. He had no time for deliberation . He must
act instantly, if at all, as a moment's delay would have been fatal to the child.
The law has so high a regard for Intrnan life that it will not impute nregli%
gence to an effort to preserve it, unless arcade ituder such circumstances as to
constitute rashness in the judgment of prudent persons. For a person engaged

in his ordinary affairs, or in the mere protection of property, knowingly and
voluntarily to place himself in a position where he is liable to receive a serious injury, is negligence, which will preclude a recovery for an injury so
received ; but when the exposure is for the purpose of saving life, it is not
wrongful, and therefore not negligent, unless such as to be regarded either
rash or reckless . (Italics ours .)

On the other hand, Allen, J ., at p. 506 (with whom concurred
Folger, J.), delivered a strong dissenting judgment :

The plaintiff's intestate was not placed in the peril from which he received the injury resulting in his death, by any act or omission of duty of
the defendant, its servants, or agents. He went upon the track of the de
fendant's road in front of an approaching train, voluntarily, in the exercise
of his free will, and while in the full possession of all his faculties, and with
capacity to judge of the danger. His action was the result of his own choice,
and such choice was not compulsory. He was not compelled, or apparently
compelled, to take any action to avoid a peril, and harm to himself, from the
negligent or wrongful act of the defendant or the agents in charge of the
train. . . . The maxim voleuti non fit injuria applies. It is a well established rule, that no one can maintain an action for a wrong, when he consents or contributes to the act which occasions his loss. One who with liberty
of choice, and knowledge of the hazard of injury, places himself in a position
of danger, does so at his own peril, and must take the consequences of his
act. . . . The defendant may have been running the train improperly, and
perchance illegally, and so as to create a legal liability in respect to any one
sustaining loss solely from such cause, but the company is not the insurer
of, or liable to those who, of their own choice and with full notice, place
themselves in the, path of the train and are injured.
The act of the intestate in attempting to save the child was lawful as
well as meritorious, and he was not a trespasser upon the property of the
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defendant, but it was not in the performance of any duty'imposed :by law, .
or :growing out- of his relation to the child, or the result' of .apy I pecessity. .
There is nothing to relieve it from the character of . a voluntary, act,: the per-,
f.ormance of a self-imposed duty, with full knowledge and , appr~6nsion . of
the risk incurred .
'The principle laid down by the New York Court -of ;A,ppeals .in ;
this case in 1871 has since had a very far-reaching, effect, as . the,
review of cases presently to be entered, upon vill indicate.
.Let us first, however, examine the basis of the. decision in the
.
Eckert case.
. In the first place, it should be realized . that the law imposes no
duty upon any person to rescue the life of- another, ipefson, who is..
in, danger.2 There may be a high moral duty on a' person to;,go so
far even as to risk his life, but the law recognizeg this,'only as a moral,
duty. It may be that "the impulsive desire to save human, life when

,
in peril is one of the most beneficial instincts of humanity," 3 and .
that "to protect those who are not able to protect themselves, is a .
duty Yet,
which everyone owes to society."4
these are' really only
pious expressions of admiration for that human instinct which tends
to rise up to the occasion whenever life is in danger. _ Lord Coleridge,
in R. v. Dudley,-5 made the statement : "To preserve one's life is
generally speaking a duty, but it may be the plainest and highest
duty to sacrifice it ." But his Lordship could never. have meant a
legal duty, a duty imposed by the law, for our law exacts .no such
obligation .
If. there is any such duty, it is imposed only by our,
standards of ethics .
But between law and morality . there is a recognized distinction, as Lord Coleridge himself realized just two.
sentences previous to that above quoted, when he said : "(Though)
law and morality are not the same and many things, may be immoral which are not necessarily illegal ."

The point_is well illustrated by Hagarty, C.J . ; in the hypothetical
question which he puts in Anderson v. Northern Railzbay Company.s
A man standing on a pier-head sees the bow of a passing steamer cutting
down the skiff of another. Regardless of his own risk, he plunges in to hold
up his sinking friend . He is struck and injured by the steamer's paddles or
screw . Is it possible that he can maintain any .:action for an injury so completely self-sought and (as it were) self-caused?

'In a comparatively recent case, Osterlind v. Hill (1928), 160 N.E . 301,
it was held by the Supreme Court of Massachusetts that there was no duty
on the part of a person to respond to the cries of one whose, canoe had overturned .
,
® Per Cockburn, C.J ., in Scaramanga v. Stamp (1880), 5 G.P .D . at 304.
,
'Per Lord, Macnaghten in Jenoure v . Delmege, [189I7 A .C. .77 .
(1884), 14 Q.B .D . 273 at 287.
'
25 U.C.C .P. 301 at 308 .
'
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And the learned Chief justice answered the question in the negative,
on the ground that the law imposed no duty upon the man on the
pier to jump in and rescue his friend . If his conscience or his moral
self urged him to perform the deed and voluntarily to expose himself
to the danger of which he was aware, the maxim volenti nori
njuria is the harsh answer with which he will be met in a Court
of law.
Grover, J ., in the Eckert case appreciated this fact and agreed
that, as a general rule, a person who voluntarily exposes himself to
danger, created by another, would be guilty of negligence, on the
principle volenti non fit injuria . But he goes on to say that in the
case before him, there was an exception to the general rule . "He

It

a duty of important obligation to this child to rescue it from
its extreme peril, if he could do so without incurring great danger
owed

to himself." What is the nature of this duty? It would follow from
what we have said above that this duty could not be more than a
moral duty . There is certainly no such legal duty. Proceeding on
the assumption of the existence of this duty (which is erroneous)
the majority of the Court in the

Eckert

case lay down the principle :

The law has so high a regard for human life that it will not impute negligence to an effort to preserve it, unless made under such circumstances as
to constitute rashness in the judgment of prudent persons .
On principle, it is submitted that the reasoning in Grover, J .'s,
judgment was erroneous, and that the decision cannot be supported
on that ground. The judgment of the dissenting minority, although
more harsh and less humane, was a more logical deduction of the
law, at least, as far as it went . Judge Allen in his dissenting judgment, logically followed and strictly applied the principle of volenti
iron ft injuria . "One who with liberty of choice and knowledge of
the hazard of injury, places himself in a position of danger does so
at his own peril and must take the consequences of his act ." This
man was not obliged to do the act he did,-there was no legal duty
upon him to do it . If he did do it, it must in law be regarded as
His motives, however laudable, cannot be considered.
voluntary .
The law looks only at the act . As Salmond puts it :
No act otherwise unlawful is excused or justified because of the motives
of the doer, however good . The law will judge a man by what he does, not
by the reasons for which he does it.'
But Judge Allen does not go far enough .
Had he proceeded a
step further he would have reached a ground on which he could have
decided the case in favour of the plaintiff . Judge Allen said : "This
being a voluntary act, the plaintiff cannot recover ." But, was this
"Jurisprudence," 8th Edition . 1930, p . 441 .
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a voluntary act? Strictly speaking, this was not a voluntary act,
in the true sense of the word. A person in the heat of an emergency
cannot be said to be the same cool master of himself as he might be
in a normal situation where he is not confronted with an emergency.
Consequently it is reasonable to say that the act of the rescuer was
really not attributable to the free exercise of his own volition, but
to the original act of negligence, of the person creating the state of
danger. As put by one writer :"
Where the relation between the plaintiff and defendant is forced upon
the plaintiff by the defendant's action, then if the plaintiff is hurt, even with
knowledge of the danger, it does not lie in the defendant's mouth ' to say,
"Yes, but you assumed the risk of my misconduct" The plaintiff may well
say, "It was not my choice . The danger and risk of making the choice was
forced upon me by your action ."'
Once established the effect of Eckert v. Long Island in the United
States soon became quite marked . The . decision was quoted in case
after case and met with almost unanimous approval, due probably,
to the desire of the Courts to find a way of aiding in alleviating the
harshness of the "strict law" in unfortunate situations10 '
In the State of New York, Eckert's case was soon regarded as
undoubted law . It was followed in Spooner v. Railway Company. 11
In Gibney v. State of New York ,12 the New York Court of Appeals
again had occasion to deal with the problem . In that case, a child
fell through the defendant's bridge into, a canal in consequence of
the defendant's negligence in permitting an opening to remain unCharles Warren in 8 Harvard Law Review, 457 at 470.
'See also Francis H. Bohlen in 2.0 Harvard Law Review, 14 at 20: "
one who has the legal right or legal or social duty to act as he has done under
the conditions created by the defendant's wrong does not act voluntarily, his
action is caused by the coercion of the circumstances which the defendant's
wrong has created .
. The very term `voluntary assumption of risk'
involves freedom of volition . The very individualism of the common law,
which requires that each man shall bear the consequences of his own voluntary
conduct, of necessity requires that it shall not,impose an intolerable subjection
to fortuitous advantages of superior physical, social and economic position;
that such advantages shall not be abused to obtain the mere form of consent,
while the substance of real volition is absent ."
"C. K. Allen in an article, "Legal Duties," 40 Yale Law journal 331 at
377, discussing the attitude of the .Courts to this question attributes the principle to a growing tendency on the part of Courts of Law to enforce so-called
"altruistic duties ."
"When a man obeys this `impulsive desire to save human life and is injured in so doing, is his act to be regarded, in a legal point _of view, as one of
supererogation for which his only reward is the `mens sibs conscia recti,' or
will the law impute liability for his injury to the person who in the first
instance exposed human life to danger? It is clear that the rescuer has no
claim against the person whom he has saved, or attempted to save, from harm,
but there is a growing body of case law in Anglo-American jurisprudence
which gives approval and encouragement to the performance of this high
altruistic duty."
'1 115 N.Y. 22; 21 N.E. 696..
'= 137 N.Y. 1 ; 33 N.E. 142 .
8
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guarded and without contributory negligence on the part of its parents, and the father in an effort to rescue the child, plunged into the
canal and both were drowned . The Court expressly adopts the result
in the Eckert case, but also goes into the merits, and this time reasons
it out in what, it is submitted, is a much more convincing manner .

The position is well summed up by Andrews, C.J ., at p . 5, in the
following language :

It is doubtless true that, except for the peril of the child, occasioned by
his falling through the bridge into the canal, there would have been no connection between the negligence of the state and the drowning of the father .
But the peril to which the child was exposed was, as has been found, the
result of the negligence of the state, and the peril to which the father exposed
himself was the natural consequence of the situation. It would have been in
contradiction of the most common facts in human experience if the father
had not plunged into the canal to save the child . But, while the immediate
cause of the peril to which the father exposed himself was the peril of the
child, for the purpose of administering legal remedies, the cause of the peril
in both cases may be attributed to the culpable negligence of the state in
leaving the bridge in a dangerous condition.
In 1921, the case of Wagner v. International Railway Co-wzpany, 13
came before the New York Court of Appeals, the facts being briefly
as follows :
A passenger on the defendant railway, which runs along that
scenically beautiful but very precarious strip of country between
Buffalo and Niagara Falls, was thrown off into the darkness by a
jerk of the car as it was passing over a bridge . His companion, a
cousin, responding to the impulse to rescue him from further injury

by another car, alighted when the car stopped and walked back to
the place where his friend had fallen .
He missed his footing and
fell off the bridge .
Cardozo, J ., delivered the judgment of the Court (p . ls0)
Danger invites rescue. The cry of distress is the summons to relief.
The law does not ignore these reactions of the mind in tracing conduct to
its consequences . It recognizes them as normal . It places their effects with
in the range of the natural and probable. The wrong that imperils life is a
wrong to the imperilled victim ; it is a wrong also to his rescuer . The state
that leaves an opening in a bridge is liable to the child that falls into the
stream, but liable also to the parent who plunges to its aid. (Gibney v .
State of New York) . The railroad company whose train approaches without signal is a wrongdoer towards the traveller surprised between the rails,
but a wrongdoer also to the bystander who drags him from the path (Eckert
v. Long Island R.R.) . . . . The rule is the same in other jurisdictions.
The risk of rescue, if only it be not wanton, is born of the occasion .
The emergency begets the man. The wrongdoer may not have foreseen the
coming of a deliverer . He is accountable as if he had .
"232 N .Y. 176 ; 133 N .E. 437.
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Note the change in the reasoning of the Court. In the Eckert
case, the Court speaks of "a duty of important obligation" which
the rescuer owes to the child to rescue it from peril, which is an
untenable basis: In the Gibney case and in the Wagner case, the
.Court no longer speaks of any duty owing, but decides the question
on an entirely different ground, which is, in short, this,that to put
one person into danger is to start a chain of causation which naturally results, due to the instincts of human nature, in someone attempting to rescue the imperilled person.
This, it is submitted, is a satisfactory ground of determining the
problem in hand. It is quite in accordance with legal principles,
and the result in Eckert v. Long Island can be adequately supported
on this ground. If, by my negligent conduct, I imperil the life of a
human being, the law will regard it as a natural consequence of my
negligence that some third person will, on the spur of the moment
be almost instinctively impelled to make some effort to save the
'life thus endangered. The act of the rescuer is really . nothing more
than a link in the chain of causation which was started by the initial
act of negligence. The wrongdoing person who sets in motion that
chain of causation ought, according to the general principles of the
law of negligence, be responsible for all direct consequences of his
act.
And this is the ground on which Sir Frederick Pollock in his
work on Torts" justifies the rule in Eckert's case, where he says :
It is also held that the running of even . an obvious and great risk in
order to save human life may be justified, as against those by whose default
that life is put in peril. And this seems just, for a, contrary doctrine would
have the effect of making it safer for the wrongdoer to create a great risk
than a small one. Or, we may put it thus: that the law does not think so
meanly of mankind as to hold it otherwise than as a natural and probable
consequence of a helpless person being put in danger that some able-bodied
person should expose himself to the same danger to effect a rescue .'5
Practically every State in the Union has, at one time or another
affirmed the principle laid down in Eckert V. Long Island Railway,
and only in the rare case, has there been any judicial dissent from
Iti°
The Supreme Court of Missouri expressly adopted the principle
of the Eckert case as early as 1884 in the case of Donahoe v. Wabash
Railway Company Y7 The- headnote of the case is sufficient for our
purposes here :
14 13th Edition, 1929, p. 498.
16
See also Beven on Negligence, 4th Edition, 1928, Vol . 1, p. '175 et seq.
'° See Mitchell, J., dissenting in Corbin v. Philadelphia (infra), Blair v.
Grand Rapids, 2,6 N.W. 855.
., - . '
. . ..
1 83 Mo. 560.
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Where a mother is injured while attempting to rescue her infant child
from the danger of an approaching railroad train, the railroad is liable if
it was guilty of negligence with respect to the child before the mother attempt
ed the rescue, or with respect to the mother or child, after the attempt to
save the child began, and this is the case, although the parents of the child
may have been guilty of contributory negligence in permitting it to go on
the track .
The Court followed the

Eckert

case .

In 1919, the Missouri Court of Appeals had occasion to review
the law on this subject in the case of Sherman v. United Railways
Company of St. Louis ."' In that case, a mother, observing her child
closely approaching the track on which a street Car was approaching,
rushed into the street in an effort to save the child, and came upon
the track herself and was killed . The defendant argued that there
could be no recovery on the ground that the mother knowingly and
willingly ran in front of the car. The plaintiff invoked the "rescue"
doctrine .

Allen, J ., delivering the judgment of the Court, said at

p . 52 :
Co.
Co .
life
the
the

The doctrine thus invoked by plaintiff is expounded in Eckert v. Railway
and is expressly adopted by our Supreme Court in Donahue v. Railway
. . . Under this doctrine . . . if a fellow being is put in peril of
or limb through the negligence of another, such negligence is held to be
proximate cause of injury to one who is injured in an attempt to rescue
person thus in danger.

The Supreme Court of Kansas adopted the decision in Eckert
v. Long Island in Condiff v. Kansas City, Fort Scott & Gulf Railroad
Company," where an employee of the defendant railway company

exposed his life to save the lives of other employees . Horton, C .J .,
said at p . 260 :
We are in full accord with the decision announced in Eckert v. Railroad
Co, and similar cases, that "the law has so high a regard for human life it
will not impute negligence to an effort to preserve it unless made under
circumstances constituting rashness in the judgment of prudent persons," but
where a person voluntarily places himself, for the protection of property
merely, in a position of danger, we are not prepared to say that he is not
negligent.
The Supreme Court of Ohio in Pennsylvania v. Langendarf,=°
where the plaintiff met his injury in an attempt to save a child on
the railway company's tracks, expressly followed Eckert v. Long

Island.

In Walters v . Denver Consolidated Electric Light Co .=" the Court
of Appeals of Colorado had occasion to deal with a situation where
18 202 Mo. App. 39 : 214 S.W . 223 .
"45 Kan . 256 ; 25 P. 562.
11 48 Ohio State 316 : 28 N .E. 172.
1 12 Colo. A . 145 ; 54 P. 960.
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a mother voluntarily took hold of her child in , an endeavour to
remove him from contact with ailive electric wire and thereby received a charge of electricity which passed from the wire, through
the body of the child into her body, causing injury. The Court held,
per Thomson, P .J ., at p. 150 :

The instincts of a mother, when she sees her child in distress, will lead
her to rush headlong to its rescue, without stopping to count the cost, or
measure the risk which she is incurring ; and to say that an act to which her
affection irresistibly impelled her should be charged against her as something
imprudent and unnecessary, would be to shock a sentiment which is as universal as mankind. The law is not the creature of cold-blooded, merciless,
logic, and its inherent justice and humanity will' never for a moment permit
the act .of a mother in saving her offspring, no matter how desperate it may
have been, to be'imputed to her as negligence, or at any time, or in any
manner, used to her detriment.
In Maryland Steel Co. of Sparrows Point v. Marney, 121 an employee in a steel foundry, seeing that the lives of his fellow employees were in danger by an escape of molten metal, undertook to stop
the leak and prevent the threatened injury . Damage resulted and

action is brought against the steel company. , The Maryland Court
of Appeals had this to say per Pearce, J ., at pp. 491, 498 :
But there is involved one question which has never been passed upon by
this Court, namely, whether one who voluntarily incurs peril caused by the
negligence of another, in order to save the life of one imperilled by the same
negligence, is debarred from recovery upon the ground of his own' contributory
negligence . This question is an interesting one and has received intelligent
and thoughtful consideration in the decisions of other tribunals, by the aid
of which we think it will not be difficult to reach a correct conclusion upon
the facts of this case . . . Eckert's case was recently approved in a strong
and clear opinion in Gibney v. The State and it has been followed by the
Courts of last resort in a number of States . . . These views are in accord
with our own . : The plaintiff in this case, though moving in an humble sphere,
has given an example , of genuine and heroic manhood, and has demonstrated
that in his estimation, "the duties of life are more than life."

West Cbicago Street Railroad Co. v. Liderman 23

was a case where
a mother and a child were on the street . The mother stopped to
talk to someone . Unconsciously she let go of the child's hand, and
the child crept out on to the road on, the railway tracks . Then the
mother suddenly saw the child on the tracks and a car approaching .
She instantly rushed forward and was struck by the car. The
Supreme Court of Illinois, per Wilkin, J ., said at pp . 469, 470 :

It may-we think must-be conceded that, leaving out of view the peril
of her infant child, she was guilty of such contributory negligence as would
defeat the action . Counsel for the appellant admit that the general rule is
2188 Md . 482 ; 42 A . 60 ; 42 L .R .A . 842.
' 187 111 . 463 ; 58 N .E . 367 . See also Mullikin v. Cleveland Railway Co.,
164 111. A. 37; Railway Co. v. Leach, 91 Ga. 419; 17 S ;E . 619.
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that a person has a right to risk his own life or limb in an effort to save
the life of another person, and cannot be charged with contributory negligence in so doing . . . (quotes Eckert v. Long Island) . . . This is a
clear statement of the law and the reason upon which the rule rests, and is
abundantly sustained by the authorities
There is, however, an exception to the general rule above stated, which
is, that if the person attempted to be rescued was placed in the position of
danger through the fault of the person injured, the danger will not excuse
the attempt to save him .
The principle under discussion received exhaustive treatment by
the Supreme Court of Pennsylvania in the case of Corbin v. City
of Philadelphia.= 4 In that case, the plaintiff's son met his death in
an attempt to rescue another boy who had been overcome by gas
at the bottom of a trench in a street which had been left open by the
defendant city . The Court sharply divided, after the manner of
The
the Court in the Eckert case, with three judges dissenting .
majority judgment written by Brown, J., reviewed the authorities
from Eckert v. Long Island to the date of the judgment and .came

to the conclusion that the rule in the Eckert case was good law .
The dissenting judgment per Mitchell, J ., (p . 474) is interesting : .
I cannot see how the goodness or humanity of his motives can either
exempt him or transfer the risk he ran to the city. It is a clear case for the
application of the principle volenti von fit injuria. If a known danger is
encountered in the performance of a specific duty, as in the case of risks
taken by a fireman or a policeman a different question is presented, but there
was nothing of this kind here for Corbin was a pure volunteer. I have read
the opinions cited by my Brother Brown with close attention to discover from
them some recognized principle of law to sustain the results arrived at . But
1 find nothing beyond an emotional basis of admiration for heroism, very
creditable to human nature but having no proper place in the administration
of justice .

The Kentucky Court of Appeals in the case of Becker v. Louisville
:~ N.R .R . Co .2 where a boy of twelve was run over by the defendant's
1

train while attempting to rescue his girl-companion who had fallen
through the ties under the tracks of the defendant's railway, declared
It is evident that it was the legal right as well as the moral duty of the
plaintiff to remain with and seek to rescue his companion, and, so far as that
question is concerned, the law seems to be well settled that he was not guilty
of any contributory negligence for remaining on the said bridge for that
purpose of saving the life of his companion .

Da Rin v. Casualty Company of America=s was an action on a

policy of insurance on the life of a miner who lost his life in an
2. 195 Pa . 461 ; 45 A. 1070 .
110 Ky. 474, at p. 479 : 61 S .W. 997 . See also : Chesapeake Ry. Co. v.
Lang's Administratrix, 135 Ky. 76 ; 121 S .W . 993 . Chesapeake Ry . Co. v .
Brouna, 152 Ky. 479 ; 153 S .W. 753.
'4I Mont. 175 ; 108 P. 649, at p . F53 .
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attempt to - save the life of a fellow miner, who had been overcome
by gas fumes . The Company objected that the insured had voluntarily,exposed himself to unnecessary danger, within the meaning
of the policy. The Supreme Court of Montana declared, per Brantly,
C.J., .at p. 188 :,
The general rule on this subject is that the law has so high a regard for
human life that it will not impute negligence to one who attempts to save it,
unless the attempt be made under such circumstances as to constitute it
rashne'ss in the estimation of prudent persons, . . . Thus stated, the rule
is broad enough to cover, not only an attempt to save life under spontaneous
impulse, aroused by sudden and unexpected perception of the peril, and without thought or calculation of the chances of injury or loss of life to him who
makes the attempt, but also an attempt which is made after such calculation
as the circumstances permit, the rescuer acting upon the conclusion that he
can save the life without the loss of his own. In the latter case the exposure
is Voluntary . . . - within the meaning of the contract. At any rate, the
danger is not ; under the circumstances, unnecessary . This rule, we think, is
fairly deducible from the adjudicated cases.
'
From the foregoing cursory review of some of the more outstanding cases on the subject it can be seen that the rule in Eckert
v. Long Island Railway Company has_ become an integral part of
the law of the United Siates .
Is the Rule in Eckert v. Long Island' Railway Company applicableBritish jurisdictions'
The earliest instance the writer has been able to find in which
Eckert's-case was quoted to a Court of British jurisdiction is Anderson v. Northern Railway Co. (supra), a judgment of the Ontario
Court of Appeal. That was a case where a man was killed by a
railway train while rescuing a woman from imminent death by an
oncoming train. But Draper, C.J ., and Strong, J., held, in the words
of the latter (at p. 320)
The legal reasoning of the dissenting minority (in the Eckert case) commends itself much more strongly to my mind than that contained in the judgment of the Court.

to

Burton and Patterson, J.J., delivered dissenting judgments in which
they approved of Eckert v. Long Island. Burton, J., at p. 323, put
it thus :
As I understand the law, the plaintiff's right to recover is not affected
by his having contributed to the injury, unless he was in fault in so doing.
He was guilty of no wrong in attempting to save the woman's life. On the
contrary, his conduct was heroic and praiseworthy ; but it may be admitted
that he or his representatives would have no right of action, if the act, however praiseworthy, was reckless and such as no careful and prudent man would
have undertaken .
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The Court being evenly divided, the appeal from the lower Court
which had refused to follow the Eckert principle, was dismissed.
The point came up in 1910 in the Manitoba Court of Appeal in
the case of Seymour v. Winnipeg Electric Railway Co.=z I n that
case a child about two years of age had fallen on the track of the
defendant's street railway on a public street in the City of Winnipeg.
One of the defendant's cars was approaching the child at a high rate
of speed, and, owing to the negligence of the motorman in charge
of the car in not stopping it, the child's life was endangered without
negligence on her part. The plaintiff observing this, necessarily
rushed in front of the car in an attempt to save the child, and owing
to the motorman's negligence in not stopping the car or reducing
its speed, he was struck and injured by the car. The Court held that
this disclosed a good cause of action . Richards, J .A ., refers to the
Anderson case (supra) saying :
That case differs from the present in this, that some of the judges who
thought there was no right to recover based their findings on the fact that,
in their opinion, the defendants were not guilty of negligence of any kind,
and that the woman whom Anderson sought to save was a trespasser and,
it injured, would have had no right of action
The decision in the Anderson case is, in any event, not binding upon this
Court, and, though the opinions of the eminent judges who sat on it should
receive great deference, the fact that they were evenly divided in the Court
of last resort takes away much of its weight as an authority.
Eckert v. Long Island Railroad Co. is the leading case in the United
States of America, and has been followed generally in subsequent American
decisions
That case is cited with approval by two of the great text book writers
of the day, that is, by Sir Frederick Pollock in his book on Torts, and by
Mr. Beven in his work on negligence . . .
The trend of modern legal thought is toward holding that those who risk
their safety in attempting to rescue others who are put in peril by the negligence of third parties are entitled to claim compensation from such third
parties for injuries they may receive in such attempts-and particularly is
that the case where those whom it is sought to rescue are infirm or helpless.
I seriously doubt whether the Supreme Court of Canada or the Judicial
Committee of the Privy Council would today hold the Anderson decision to
be good law if the fact there had been that the woman, if injured, would have
had a good cause of action .
Perdue, J .A ., said at p. 419 :
His conduct in placing himself in danger in order to effect the rescue,
unless he is needlessly reckless in exposing himself to injury, is not negligence
and does not absolve the defendants' from the responsibility for their negli
gence. Whether he was himself needlessly reckless in his conduct is a question
which should be left to the jury to determine.
-* 19 Man. Rep. 412 at p. 413.
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Six years before the Seymour case, the Supreme Court of British
Columbia' dealt with this question in Love v: New Fairview Corporation Limited."' The facts were as follows : A fire broke out
in a hotel. A guest was injured in consequence of the proprietor
having failed to, provide the means of fire escape required by the
Statute. This guest had seen the fire, but had rushed back to, rescue
another guest. In finally getting out the plaintiff was burned and
for his injuries he sued the defendant, the proprietor of the hotel
for damages. The Court held that the fact that the guest delayed
his exit in order to rescue a fellow-guest and thereby lost his own
chance of getting out safely is not, as a matter of law, contributory
negligence ; whether the plaintiff did anything which a person of
ordinary care and skill would not have done, or omitted to do anything which a person of ordinary skill would have done, and thereby
contributed to the accident was for the jury to decide. The majority
of the Court distinguished the Anderson case on the ground that in
that case there was, no negligence proved on the part of the defendant railway company. Martin, J ., at p. 347, speaks of that case as
being "much shaken, if not overruled by Connell v. Prescott (1892),
20 O.A.R . 49." But Irving, J., in his dissenting judgment, says at
p. 341 :

This case differs in some respects from Anderson v. Northern Railway Co .,
but on the whole I think that the principle laid down in that decision; viz .,
that in considering the question of proxiina causa the worthiness of the motive
of the plaintiff in endeavouring to save human life must not influence us,
should be adopted as a correct exposition of the law .

In Connell v. Town of Prescott,2'9 the plaintiff's horses were frightened and began to run away, due to the negligence of the defendant
in conducting blasting operations in the neighbourhood . The plaintiff, seeing the imminent danger both to the horses and other human
beings, at once ran in front of the horses to stop them . He was
thrown down and injured . It was held that the person whose negligent act had brought about the dangerous situation was responsible in damages. Anderson v. Northern Railway Company was
sharply distinguished and questioned . Chancellor Boyd, at p. 52,
speaking of the Anderson case, said that it "can hardly be regarded
as a case that should now be followed ."

In 1914, the Appellate Division of the Supreme Court of Alberta
gave judgment in the case of Haigh v. Grand Trunk Pacific Railway
Co. 3° There Beck, J., says at p. 154 :
~° 10 B .C.R. 330.
20 O .A .R . 49 ; affirmed in 22 S .C.R . 167.
10 8 Alta. L .R . 153 .
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The question of law involved has been much considered in many Courts
of the United States . . . and I take the American law to be that a person
is justified in law in intervening to save from apparent probable death or
serious injury a third person independent of any contractual or natural relationship between the person in danger and the intervener; unless his intervention was unnecessary, reckless or rash under the circumstances in the
judgment of prudent persons and that in considering his conduct he should
not be charged with errors of judgment resulting from the excitement and
confusion occasioned by the emergency and that if the intervener is injured
he can recover on the ground either of negligence against the person in danger
or of negligence against himself occurring after the intervention began . This
proposition it seems to me is supported by the reasoning in Connell v . Prescott
(supra), Seymour v . Winnipeg (supra), Roebuck v . Norwegian Titanic Co .
(1884), 1 T .L .R . 117,x`

and the Scotch case of

Woods v. Caledonia Railway Co .

In McDonald v. Bnrr, 32 the plaintiff was injured in an attempt

to stop runaway horses, negligently left by the defendant on a street,
There were children on the roadway and the plaintiff apprehended
that their lives were in danger . The Saskatchewan Court of Appeal,
per Lamont, J.A., affirmed the general principle here contended for,
quoting Street's "Foundations of Legal Liability, "33, but held that
in this case plaintiff could not recover because he had failed to
show that he had stopped the horses for the reason given-namely,
to save the children .
Eckert's case was quoted to a Scottish Court in Woods v. Caledonia Railway Co.3'4 In this case, a father was held entitled to recover damages for the death of his daughter who had been killed in
an attempt to assist her "somewhat tipsy sweetheart," who, in company with her, had got upon a line of railway which the company had
neglected to close by gate, pursuant to a statute in that behalf. The
Court however, in effect, left the question open as far as the point of
law was concerned .
But the point came up squarely for decision in Wilkinson v.
Kinneil. 3 ' A boy was injured while attempting to save a fellowworkman from the danger of a runaway horse. The Scottish Court,
thus brought face to face with the problem, divided along the lines
in the Eckert case. By a majority of 4 to 3, the Court held that the
boy was not disentitled by reason of contributory negligence from
claiming damages.
'In Roebuck v. Norwegian Titanic, a miner lost his life in an attempt
to rescue
a fellow worker. Held : No contributory negligence .
3:
(1919), 12 Sask. L .R . 482.
'3llvol . 1, p . 133. "Similarly it is established that where by the negligence
of A. a situation has been created by which B. is placed in danger, C. is not
guilty of contributory negligence in making an effort, such as a reasonable
and prudent man would make in such an emergency, to rescue B. although by
pursuing that course C. places himself in great and obvious danger."
°' (1886), 23 Scot. L .R . 798 .
24 R . 1001 (Court of Sessions 1897) .
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. .10. England, the case of Brandon v. Osborne Garrett & Company
;Limited,3 E is one where' the plaintiffs, man and wife, were in a shop

as customers . A skylight in the roof of the shop was broken . owing
to the negligence of contractors engaged in repairing the roof. A
portion of the glass fell and struck the husband . His: wife, who.was
standing close to him, was not touched by the glass, but reasonably
believing her husband to be in danger, she instinctively clutched his
arm, and tried to pull him from the spot. In doing this,, she . strained
her leg in, such a way as to bring about' a recurrence of fhrombbsis.
It vas held that the wife was entitled to damages, inasmuch' as what
she did was, in the circumstances, a natural and proper thing to do.
Swift, J., referring to the Eckert case, said - at p.'554 :
I do not go as far as the majority of the Court there did in holding that
there is a -legal duty upon a person to save life if he can, although it is to be
observed that Cockburn, CT, in Scaramanga v. Stamp said that "the impulr
sive desire to save human life when in peril is one of_ the, most beneficial
instincts of humanity." - I do not say that there'is a legal duty to risk one's
own life to save that of a stranger ; indeed, I should unhesitatingly say there
was not, but there may be a nearer approach to such a duty to save the life
of one's child or wife or husband . In any event there may be a moral obligation which would so act upon the mind of an ordinary reasonable -man
that he would instinctively (italics ours) rush to the assistance of one .in
immediate peril through the negligent act of a third party. If he were injured
by that ,negligent act of the third party and sued'him, I think'the real question would be for a jury to decide, and that question would be-was the
plaintiff in all the circumstances guilty of contributory negligence?
We have now examined the state of the British and Canadian
authorities on our problem . We have seen that the principle 'laid
down in Eckert v. Long Island Railway has faired rather happily in
the Courts of British Columbia, Manitoba, Alberta and Saskatchewan, in the Scottish Courts, and even in the English Court of King's
Bench.
But how far can we say that that principle will be applied in an
Ontario Court? We have seen that Anderson v. Northern Railway
Co . i s an Ontario decision which expressly rejects the Eckert case,
and that decision has not been expressly reversed yet . It was, however, greatly weakened by the judgment in Prescott v. Connell
(supra). The Supreme Courts of Manitoba, Alberta and British
Columbia, not being bound by the Anderson case, have refused to
follow it and have adopted the Rule in Eckert's case. The United
States Courts, as we have seen above, have constantly followed the
Eckert case, and the better text-book writers agree with the law there
laid down. The King's Bench in England quotes it with approval.
" 119241 1 K.B. 548. See also a note on this case in 40 Law ,Quarterly
Review 275 :
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It is submitted, therefore, that, if and when the question comes
up again before the Supreme Court of Ontario, the Court ought to
distinguish Anderson v. Northern Railway Co.,37 and limit it to the
facts of that case, as can be done very easily, and, in place of it,
adopt the Rule in Eckert v. Long Island Railway Company.

Having thus examined, both from the point of view of principle
and that of authority, the validity of the doctrine laid down in the
Eckert case and so widely followed, let us now consider the exact
implications of the Rule and any limitations there may be on its
application to the facts of a given case.
It must be borne in mind that the Rule is, at best, an exception
to the general principles of the law of negligence. As such, care must
be taken, and the Courts have taken such care, to restrict its application to cases to which it squarely applies .
The Rule, to repeat, is :
The law has so high a regard for human life that it will not impute
negligence to an effort to preserve it, unless made under such circumstances
as to constitute rashness in the judgment of prudent persons.
It should be noted, in the first place, that the Rule only comes
into play in the case where the defendant has been guilty of the
original act of negligence. It applies only as against the wrongdoing
or negligent defendant who has, by his wrongful act or omission,
imperilled the life of a human being. The Courts have consistently
held that where there is no original act of negligence, whereby a
person is endangered, the plaintiff has no cause of action, in spite
of his heroic efforts . The defendant is not to be charged with liability for a state of affairs for which he is not responsible .3s Where,
however, the defendant has been negligent, the Rule operates to
remove the bar of volenti fao7a fit ini-u-ria with which the plaintiff is
at once faced . The act of the rescuer is not voluntary ; it is an
instinctive reaction to the danger created by the defendant's fault.
"In the Anderson case, the woman sought to be rescued was trespassing
on the railway's property.
'' Donahue v. Wabash Rwy. Co. (supra) . See also Evansville v. Hiatt,
17 Ind. 102 . Also, Shearman and Redfield on Negligence. 6th Edition, 1913,
p. 210-11 . "There need be no fear that this principle will make any one liable
for the cost of volunteered benevolence, without being himself m fault. No
one is liable at all unless he is in fault. Thus a railroad company could not
be made liable for injuries suffered by one who, with the most praiseworthy
motives, rushed in front of a train to rescue another who was unlawfully on
the track, and of whose presence the engineer in charge had no notice, actual
or constructive, the train being prudently managed. In such a case neither
party would be in fault and, therefore, neither could recover damages."
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As such, it is one of the direct consequences of the defendant's wrong
in placing the rescued party in jeopardy.
In other words, to the extent that the plaintiff's act .was that of
a reasonable, prudent man acting in an emergency created by the
defendant's fault, he cannot be held to have contributed in any sense
to his own injury. It must be borne in mind, however, that the
plaintiff's act may be unreasonable . Here, as throughout the law
of negligence, men are held to the impersonal, objective test of the
reasonable man . The courageously foolhardy or reckless man must
be held to the level of immunities and privileges of the reasonable
man, even as the physically or mentally deficient person is held to
the liabilities of the same mythical person. Thus, in the dissenting
judgments in the Ontario case of Anderson v. Northern Railway Co.
(supra), Burton, J ., points out that "he (the plaintiff) would have
no right of action, if the act, however praiseworthy, was reckless and
such as no careful and prudent man would have undertaken." At
the same time, it must be remembered that the law will not require
the same degree of cool, collected judgment in cases of this sort as
it would in other cases where, from the nature of the circumstances,
a man has more time in which to make up his mind. This is, of
course, a question of fact in each particular case. It io not proposed
to spend much time .here in a discussion of this question . Suffice it'
to quote from the article on this subject in Corpus Juris .39
While one is guilty of negligence if the circumstances make such attempt
rashness or recklessness in the judgment of a man of ordinary . prudence, one
attempting to rescue another cannot be said to be rash or reckless if the .
surrounding circumstances and conditions justified a belief that he could
prevent or avert the threatened harm. In determining whether one making
or attempting such a rescue exercised ordinary care, _ all the surrounding
circumstances are to be considered, ~ including the existing . emergency, the
alarm, excitement, and confusion _usually present, the uncertainty as to the
means to be employed, the necessity for immediate action, and the liability
to err in the choice of the best course to pursue.
Even assuming the rescuer's act to have been done improperly
or recklessly, it must be further borne in mind that under our modern
Statutes, such as The Ontario Negligence Act,-10 where fault can be
apportioned, such a foolhardy rescuer may not be entirely out
of court. Presuming that_ "Danger invites rescue," there would
seem to be the further question whether the means adopted
were so outrageously foolish as to be the sole cause of the plaintiff's
injuries, or whether he was merely careless in those means, contributing in part to the injury caused by the defendant's negligence.
~°4° Vol . 45, p.967 and cases cited.
1930 Ontario Statutes, c. 27; 1931, c. 26.
43-c.s p.-VOL. x.
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I n the latter case, it would seem that apportionment is the proper
remedy. The original struggle in the cases was to determine whether
the plaintiff's injuries were not caused solely by himself . The preponderance of opinion was to the effect that they were, in most
cases, caused solely by the defendant's negligence. It would seem
there might still be room for the situation where both defendant and
plaintiff were contributing causes in various degrees of guilt .
In this connection, it may be noted that it has been held immaterial that the person sought to be rescued was guilty of contributory negligence in exposing himself to the danger 41 Whether such
a situation would come under the wording of the Ontario Act as a
case "where damages have been caused or contributed to by the fault
or neglect of two or more persons,"" is perhaps beyond the scope
of this paper. If it were so held, we would be a long way towards
holding the rescued liable to the rescuer. In other words, we would
be openly recognizing what these cases recognize indirectly, a legal
duty to save human life. And, as Professor C. K. Allen suggests,
it seems not at all improbable that some day the law may imperatively require of human nature at least that minimum of altruism which Bentham,
and most sensible persons with him, considered not in excess of the plain
man's plain duty:"
Toronto.

MANNIE BROWN .

"Bond v . Baltimore, etc . R . Co., 82 W . Va. 557 ; 96 S.E. 932, per Poffenberger, P. .
"These authorities further hold that contributory negligence
on the part of the person rescued does not preclude right of recovery on the
part of the rescuer." But note : "If, however, the latter has himself: brought
about the danger to the person rescued, or the negligence of such person is
imputable to him, he cannot recover. (Atlantic, etc . Ry . Co . v. Leach, 91
Ga . 419 ; 17 S .E . 619 ; West Chicago v. Liderman (supra) ; DeAfahy v. M .L.
T.R . Co ., 14 South 61 .)
1930, c. 27, sec . 3, as amended by 1931, c. 26 .

""Legal Duties," 40 Yale Law Journal at p. 380.

