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It is now almost two years since the United Nations Conference
on Trade and Employment completed work upon the Havana
Charter for an International Trade Organization. Since that time
only one of the fifty-three countries that signed the Final Act of
the Conference, Liberia, has ratified the Charter. One other
country, Australia, has authorized its government to ratify if
and when the United Kingdom and the United States of America
deposit their ratifications . It seems very likely, therefore, that the
Charter will, never receive the twenty ratifications now needed
to bring it into force and that the first wholehearted attempt, to
establish an International Trade Organization may be written off
as a notable failure.

	

`
If this is to be so, the fate of the Charter cannot . fail to be a

matter of regret for the advocate of international co-operation .
A tremendous amount of effort over a period of more than two
years was put into the writing of the Charter by the states of the
United Nations, particularly by those eighteen states which were
the members of the Preparatory Committee for the Havana Con-
ference . The fact that It was eventually possible to conclude a
Charter at all in the face of the obstacles to be overcome is a
tribute to the strength and tenacity of their purpose and to their
ingenuity in finding compromises in places where at first sight no
meeting of wills seemed possible . The Charter is also substantial
evidence that the democratic process of give-and-take through

* First Secretary in the Department of External Affairs, Canberra, Aus-
tralia ; formerly a member of the Legal Department of the United Nations
and legal - adviser to the Havana Trade Conference and to the Contracting
Parties to the General Agreement . The views expressed in this article are of
course the author's own. Since the article was set in .type, the United States
State Department has announced that it does not intend to re-submit the
Charter for approval to the next session of Congress . This announcement,
means that it is almost certain that the Charter will never enter into force,
at least as now drafted .
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discussion around a table can be applied even in the most con-
troversial fields of intercourse between states, providing that the
states participating are educated in that process and do not, in
the fashion made familiar by Soviet representatives in the United
Nations, simply maintain a point of view irrespective of the fact
that the course of discussion may clearly show it to be untenable
in argument or contrary to the general consensus of opinion.
Finally, the non-entry into force of the Charter is to be regretted
because, next to the Technical Assistance Programme, the Char-
ter most probably ranks to date as the outstanding achieve-
ment by the United Nations in the economic field. When the
breadth of the subjects with which it deals is considered, together
with the fact that it contains a code of trade-rules found suitable
at Havana for observance by countries in all the varying stages
of economic development as well as prescribes the constitution of
an organization to administer and in some degree enforce such
rules, the Charter is seen as a major achievement of international
co-operation .

The Charter being so important a document, it seems fit-
ting to consider the possible reasons why it has failed to commend
itself to the interstate community. It may be assumed that the
attempt to establish an International Trade Organization will
not be abandoned by the United Nations merely because of this
failure, for international trade is, next to the political field, the
field in which close international collaboration is most surely
needed . A glance at, say, the history of the depression of 1929-
1932 clearly shows this to be true, if any proof is necessary. In
the circumstances realization of the causes why states have been
reluctant to accept the Charter is all the more necessary so that
the possible errors of the past may not be repeated in the future .
It is hoped that this paper may provoke some thought upon the
subject.

No attempt will be made to consider the primary causes of
this situation. Obviously the major cause is the inability of
President Truman's administration to convince the legislative
authorities of the United States that the Charter should be rati-
fied by that country, and this inability in turn may be attributed
to a variety of factors, such as the party make-up of these legis-
lative authorities and the strength of various pressure groups in
the United States . Other countries have been awaiting alead from
the United States and that lead has not been forthcoming. Apart ,
from explanations of this kind, there are others of a less obvious ,
character. These arise from the way in which the Charter was
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prepared, the length of time taken to prepare it and its legal
nature. It is these latter explanations that will be briefly consider-
ed in this paper.

	

,
The proposal to draw up the Charter was made by the United

States of America at the First Session of the Economic and Social
Council, of the United Nations held in London early in 1946.
Following the procedure frequently used by the League of Na-
tions in the past, the Council, after deciding to call an internation-
al conference to consider the proposal, established a Preparatory
Committee, composed of the major trading nations of the world,
to prepare the agenda of the Conference and supporting papers,
including a draft convention . The drafting of this Convention
was, of course, -the main task of the Preparatory Committee and
for the purpose it adopted as its basic working document a Sug-
gested Charter for an International Trade Organization submitted
by the United States of America. The Suggested Charter consist-
ed of two parts: a set of -rules for regulating trade between the
member states of an International Trade Organization (and to
some degree for regulating their trade with non-member states)
and the structure of such an Organization . The Preparatory Com-
mittee drew up a Charter_upon the model suggested by the United
States ; hence the Charter prepared at Havana also contains a
code of trade rules and_the structure of an international organiza-
tion . .

There may be some relationship between the fact that the
Charter has not entered into force and the fact that it takes this
form of code-plus-constitution originally proposed by the United
States, although this form of basic document for a specialized
agency of the United Nations was no innovation even in 1946 .
By that time the basic documents of the International Monetary
Fund, the International Bank for Reconstruction and Develop-
ment and one or two other international organizations, all of
which took this form, had entered into force. However, by the
time of the Havana Conference there were a number of other
agencies operating under a different .type of document, one of
which merely prescribed certain principles to be observed by the-
participating countries and set up an organization to regulate re-
lations between such countries in accordance with these principles .
This is the case with the Food and Agriculture Organization, the
International Labour Organization, the United Nations Educa-
tional, Scientific and Cultural Organization and the World Health
Organization .

This broad difference in the basic conventions of the special-
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ized agencies of the United Nations -that whereas sometimes
the conventions themselves contain the rules of conduct to be
observed by the member states of the organization also establish-
ed by the same document, on other occasions they merely pre-
scribe principles for translation into rules of conduct either in
practice or by separate conventions some time in the future -
may be compared to the difference between English law, a com-
mon-law system that has been built up on a basis of precedent,
and European law in general, a code system that is marked by
a tendency to attempt a complete and clear statement of the law
for all time . In this respect the Charter for an International Trade
Organization and the constitutions of several other specialized
agencies, such as the Fund and the Bank, stand side by side with
the Charter of the United Nations itself, revealing the tendency
displayed in European law, whilst the constitutions of other
specialized agencies tend to be based upon the development of
rules of conduct through experience, the basis of English common
law.

The observation that follows from this brief examination of
the nature of the constitutions of the specialized agencies of the
United Nations is that the Charter might have proved more ac
ceptable to the legislatures of the countries taking part in the
Havana Conference had it, like the constitution of, for example,
the International Labour Organization, taken the form of a
statement of general principles plus the structure of an organiza-
tion, rather than the form of a code of international law in the
field of trade plus the structure of an organization. In other words,
the completeness and rigidity of the Charter may be responsible
in some degree for its failure to obtain ultimate supportfrom the
countries that drafted it. If this is the case, the Preparatory Com-
mittee and the Havana Conference may be said to have adopted
an unwise course . They should have concerned themselves not so
much with codifying international law in the trade field, codi-
fication always being a lengthy and difficult process, but with
getting some machinery set up in the shortest possible time
through which interstate collaboration could be achieved .

This observation may be challenged on the ground that it be-
came apparent during the proceedings of the Preparatory Com-
mittee and the Havana Conference that in a convention designed
for the purpose of regulating trading relations in the interstate
community all prospective participants wanted to have plainly
specified the commitments they would be called upon to accept .
There is some force in this argument but it must be remembered
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that countries adopted this attitude after the United States had
succeeded in having its ideas on the form of the Charter adopted
and its ideas on the content of the Charter accepted as the basis
for discussion . The lead was given, and each country shaped its
policy accordingly. The feeling still remains, therefore, that the
fate of the Charter might have been different had the method
tested and proved in the International Labour Organization and
elsewhere, of stated principles implemented through practice and
in due course through recommendations and conventions, been
employed instead of the more ambitious but less flexible pro-
cedure of prescribing detailed rules in the basic document.' Em-
ployment of the former method would also have had the merit
of probably being more suited to the serious change of approach
towards international trade represented by the rules stated in the
Charter. The purpose of the Charter is to promote multilateral-
ism in trade instead of the bilateral pattern that the interstatd
community has consistently followed at least since 1914 (in fact
although sometimes denied, in words) . It may well be that most
states would prefer to put this change of approach into effect
cautiously and gradually rather than by one act of accession to
the Charter. Events seem to have shown that the grip of bilateral-
ism upon world trade cannot be loosened as easily as apparently
wasexpected by the draftsmen of the Charter.

At all events one point at least is . beyond dispute . Had the
Charter taken the form of principles plus structure of an organi-
zation, instead of code plus structure, much less time would have
been needed to prepare it . Probably a preparatory committee
would not have been necessary and an international conference
could have carried out the task in about a month. The saving of
time would, it seems, have materially assisted general acceptance
of the Charter. The period of over two years spent in drafting
the Charter has most likely weighed against. enthusiastic recep-
tion of it by the legislatures of the world. The period in question
-February 1946 to March .1948-was one of increasing dis-
illusionment with international co-operation through the United
Nations as it gradually became evident that the spirit of inter-
nationalism fostered by victory in war' was liberally mixed with
the spirit of nationalism in some countries. Without much doubt

1 Of course, the choice between the two alternatives does not lie in all
cases . With some agencies, such as the , world Health Organization, the
basic convention inevitably takes the form of principles plus structure of
the agency . In other cases, however, as with the )inter-Governmental
Maritime Organization or the International Trade Organization, either form
may be employed.
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the Charter would have had a better chance of general acceptance
had it been opened for ratification sooner after the cessation of
hostilities . Not only is this the case because the international at-
mosphere from March 1948 onwards was very different to that
of February 1946 . Since the latter date a considerable number of
specialized agencies have been set up, some of which it now ap-
pears from their records should not have been established, at least
as separate international organizations. As one by one these agen-
cies commencedto operate, the financial commitments of the inter-
state community to international organizations increased. This,
coupled with the indifferent performances of some agencies, has
caused national legislatures to think more cautiously before rati-
fying the basic conventions of any new agencies . It is somewhat
ironical that probably the most important agency of all, the
International Trade Organization, will not be established in the
immediate future, partly because some less important agencies
were hastily set up and, generally speaking, have not produced
the results expected of them .

Because of the importance of the time-factor in the prepara-
tion of the Charter, the decision of the Economic and Social
Council in 1946 to establish a Preparatory Committee for the
Havana Conference may not have been very wise . In retrospect,
it might have been better for the Council merely to refer the
United States' Suggested Charter directly to an international
conference for consideration . A simpler document would then
probably have been prepared since time would have pre-
vented the elaboration of the great number of exceptions and es-
cape clauses contained in the Charter, many of which were in-
serted to meet the wishes of a minority of the countries represent-
ed at the Havana Conference . However, one of the major factors
in the success of the Havana Conference was the fact that the
Conference was presented with a Draft Charter which in most
part was supported by all the members of the Preparatory Com-
mittee, countries responsible for over seventy per cent of world
trade. Without this draft backed by these countries the Confer-
ence would undoubtedly have failed (it nearly did so in any event) .
In addition, it was essential that the conference, when convened,
should have before it a working draft which in greater part com-
manded a reasonable chance of acceptance. The Suggested Char-
ter was not such a document, it was too one-sided to command
such a chance .

Another possible cause of the delay in bringing the Charter
into force arises out of the work of the Preparatory Committee.
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At the Second Session of the Committee, in addition to a Draft
Charter,, the General -Agreement on Tariffs and Trade and the
Protocol of Provisional Application of the Agreement were drawn
up. The General Agreement is the essential complement of the
Charter : it is the instrument embodying the results of the tariff
negotiations that members, of the International Trade Organiza-
tion are required by article 17 of the Charter to carry out among
themselves . The Agreement . is more than this-it is a miniature
Charter containing many of the Charter's most important pro-
visions (most of these are to be suspended when the Charter
enters into force and as the Contracting Parties to the Agreement
ratify the Charter) . The Protocol of Provisional Application ap-
plies certain provisions of the General Agreement definitively,
and other provisions "to the fullest extent not inconsistent with
existing legislation", pending entry into force of the Agreement.

It is not possible in. this paper to explain fully the reasons for
-the preparation of the Protocol of Provisional Application. It is
sufficient for present purposes to say that the reduction of tariffs
and the commencement of the steps by which preferences were
to be eliminated was regarded by the Preparatory Committee as
of immediate importance . The Committee considered that this
portion of the Charter should be implemented forthwith without
awaiting the Havana Conference . For this reason and also in
order to set the rest of the world an example, tariff negotiations
were conducted among the members of the Preparatory Com-
mittee in 1947 simultaneously with work upon the Draft Charter,
the General Agreement was drafted, together with the Protocol
of Provisional Application, and the Protocol was brought into
force on January 1st, 1948 . Since that date a number of other
countries, by carrying out satisfactory tariff negotiations with the
Contracting Parties to the Protocol, have been allowed to accede
to the Agreement as provisionally applied.

There can be no doubt that the conclusion of the Protocol
and its prompt entry into force represented an outstanding
achievement. ,In particular, the multilateral bargaining technique
planned and applied by the members of the Preparatory Committee
(each country negotiates with each other country participating
and the resultant concessions are automatically extended to all)
has been a signal success. Also, the subsequent history of the Con-
tracting Parties to the Agreement as provisionally applied has
been encouraging and, despite numerous obstacles, progress to-
wards lower and lower tariffs on a broader and .broadér basis is
steadily being made .
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Nevertheless, it may be argued that the action of the members
of the Preparatory Committee in drawing up the Protocol of Pro-
visional Application and putting it into effect before the Havana
Conference may well have held up the entry into force of the
Charter. Generally speaking, it can b6 said that this action serv-
ed to separate the tariff and preference provisions of the Charter
from the other provisions, the result being that the eminent de-
sirability of having the former provisions in force as quickly as
possible was not allowed to have any influence upon the question
whether the latter provisions should take effect or not. It is a
matter for some speculation whether the legislative authorities
of the United States would not have been more eager to see the
Charter come into force were its provisions regarding tariffs and
preferences not already in effect when the question of ratification
was put to them.

There is one final point of a practical nature to be noted
when reasons are being sought why the Charter has not proved
generally acceptable to the members of the United Nations. This
point is brought out by comparing the composition of the Hav-
ana Conference with that of its nearest counterpart, the World
Economic Conference of 1927 . The Havana Conference was a
conference of governmental representatives alone -non-govern-
mental organizations and experts were not members of the Con-
ference. Some of these organizations had observers at Havana
but they were rather unwelcome guests . For the most part they
did not even know what was going on because the real work of
the Conference was done at closed meetings to which they were
not admitted. Strictly in accordance with the procedure followed
by the Economic and Social Council, non-governmental organiza-
tions approved for the purpose of consultation by the Council
were allowed to present their views orally through a special com-
mittee of the Conference and in writing for circulation to delega-
tions.2 "There was scarcely a nod of recognition towards indivi-
dual initiative during the whole conference, and private enter-
prise was almost a total stranger".'

The position of non-governmental organizations and experts
at the World Economic Conference was vastly different. This
Conference "was composed of members nominated by Govern
ments, members nominated by the Council or by certain inter-
national organizations invited by the Council, and of experts ac-

2 The position was the same at the Preparatory Committee .
3 John Abbink, America and the International Trade Organization, before

the Economic Institute, June 1948.
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companying members or invited by the President . It consisted of
194 delegates and 157 experts from 50 Member and non-Member
States .'14 It cannot be said that the World Economic Conference
achieved more success than the Havana Conference, but neverthe-
less it is a matter for reflection whether more active participation
in the drafting of the Charter by non-governmental organizations
might not have helped to obtain a more enthusiastic reception
for it . As things stand, the organizations of industry in most
countries, particularly the Chambers of Commerce, have worked
vigorously and, it appears, effectively for the rejection of the
Charter. Had more consideration been given to the views of
these organizations at Havana and at the Preparatory Committee,
it is possible that some of this -opposition might not have been
forthcoming .

To turn from considerations of a practical nature to explana-
tions arising from the legal character of the Charter, it should
first be noted that the very extent of the- achievement represent
ed by the Charter mitigates against its general acceptance. Un-
doubtedly the Charter covers a broader field with amore detailed
statement of rights and obligations than any other multilateral
convention yet drawn up has attempted to cover. It contains
provisions, expressed in the form of principles, rights, and obliga-
tions, dealing with employment and economic development, tariffs
and preferential systems, internal taxation, quantitative restric-
tions, balance-of-payments problems, international investment,
dumping, countervailing duties, state-trading, customs unions and
all the other technical matters involved in international trade,
and restrictive business practices, affecting international trade
and commodity arrangements. It also contains the structure
of an international organization and a procedure designed to
ensure that the obligations imposed by the Charter are observed .
In short, the scope of the Charter is tremendous - it embraces a
whole series of international conventions rolled up into one .
In the Charter there is so much food for thought by governments
before they decide whether to ratify or not that the digestive
process may well prove interminable, as circumstances since the
Havana Conference seem to demonstrate .

The relation between the Charter and the principle of state-
sovereignty must also be borne in mind. On one occasion during
the meetings of the Preparatory Committee a protest was made
that the Charter in the form in which it was being prepared would

4 Final Report of the Conference, League o£ Nations Doe. C.E.I . 44(1),p. 5 .
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ask states wishing to become members of the International Trade
Organization to relinquish a larger parcel of their national sov-
ereignty than they would find themselves able to do . This protest
was summarily rejected, but it is interesting to recall it now in the
light of the non-entry into force of the Charter . It was, of course,
reasonable, but it was made some time after the Preparatory
Committee had decided upon the form and general substance of
the Charter and therefore too late to have any effect .

There is an intimate relationship between the principle of
state-sovereignty and the Charter. Sovereignty has been well
compared to liberty - "La souveraineté ressemble à la liberté
dont elle n'est d'ailleurs qu'une des formes et sans doute la forme
la plus haute . Elle ne peut produire tous les effets bienfaisants
dont elle est susceptible sans renonciations continuelles . Les
hommes les plus libres sont constamment obligés pour tirer parti
profitable de leur liberté, d'aliéner des parcelles. . . . De même,
les Etats qui ne veulent point se draper dans un isolement stérile
sont reduits à aliéner sans cesse quelque peu et parfois beaucoup
de leur souveraineté pour obtenir, en échange, la fixité des rap-
ports et la stabilité des règles qui limitent, à l'avantage commun,
leur souveraineté et celle de leur contractants ."' The Charter
invites states to undertake one of these alienations of sovereignty
- a major alienation . " . . . the steady growth of . . . international
organizations may be regarded as the first practical inroad upon
State absolutism in response to the consciousness of the grow-
ing needs of the international community." 6 By accepting the
Charter states would renounce voluntarily a substantial part of
their national sovereignty for such time as they chose to do so .
After the Charter had been in force for three years, they could
terminate this state of affairs whenever they wished by giving
six months notice to the International Trade Organization .? "De-
cisions to accept would not be antagonistic to sovereignty, for
the gain of common action is too great ; they are not contradictory
to it, for they are exercised in consequence of such sovereign
power".$ " . . . la faculté de contracter des engagements inter-
nationaux est précisement un attribut de la souveraineté de
l'Etat." 9

The same position holds with the constitutions of the other
s Depuis in Recueil des Cours, Hague Academy of International Law,

1930, Vol . II .
s G. W. Keeton, National Sovereignty and International Order (Peace

Book Company, London 1939) .
7 Article 102 of the Charter .s Bisschop, Sovereignty, British Year Book of International Law, 1921-22 .
1 P.C.I .J . Serie s A, No . 1, page 25.
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specialized agencies of the United Nations -the, member states
of these bodies have voluntarily surrendered some part of their
sovereignty in the fields with which the agencies are concerned,
but with a significant difference . In the case of the Charter "the
gain of common action" appears to be greater than under any
comparable instrument because the Charter covers . more ground,
it places more obligations upon participating states and it backs
up the observance of these obligations by a procedure of an en-
forcement nature not ordinarily found in the constitution of a
specialized agency.10 In addition, the subject matters of the Char-
ter are among those . which in the past states have regarded as
their exclusive prerogative and have jealously guarded against
.any real interference by any authority other than their own. All
in all, the renunciation of sovereignty involved in ratification of
the Charter is greater than that which states have yet been called
upon to make in one multilateral, non-political convention. The
decision whether to ratify or not is therefore .one that states nat-
urally hesitate to take .

Finally, in seeking possible explanations why . states have
found themselves unable to ratify the Charter, the already, men-
tioned procedure designed to secure' the observance of the obli
gations imposed by the Charter should be noted. The common
complaint against the rules of international law is that there is
no sanction with which they can- be enforced . They are therefore
"imperfect law", although some writers say that the sanction of
public opinion reduces the degree of imperfection . The sanction
of public opinion, however, was shown during the days of the
League of Nations to be one in which too much trust could not be
placed . The Charter does not, generally speaking, rely first and
foremost upon public opinion to ensure that its provisions are
Pbserved . It retains the sanction of public opinion for what it is
worth (for example, what is probably the most unsatisfactory
chapter of the Charter, that dealing with restrictive business
practices, calls for full publicity of the work of the International
Trade Organization), but it also lays down in chapter VIII a
specific procedure intended primarily to be employed when a
member state of the Organization wittingly or unwittingly brea-
ches an obligation undertaken when it accepted the Charter. Also,
in one other provision of the,Charter (and . there appears to be
some duplication between this provision and chapter VIII) it, is
stated that certain steps should be taken if a member disobeys a
particular determination of the Organization it is pledged to ôb-

iu See later in this article.
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serve. In this provision and in chapter VIII a procedure has been
laid down that contains an element of sanctions.

This procedure warrants a brief description. The provision
referred to is paragraph 5(d) of article 21, which authorizes the
International Trade Organization to release any member state
from obligations towards any other member state applying quan-
titative restrictions for balance-of-payments reasons in defiance
of the wishes of the Organization . There are four parts to the
procedure contained in chapter VIII : consultation and arbi-
tration (article 93), reference to the Executive Board (article 94),
reference to the Conference (article 95) and reference to the In-
ternational Court of Justice (article 96). The consultation and
arbitration stage may . commence "if any Member considers that
any benefit accruing to it directly or indirectly, implicitly or ex-
plicitly, under any of the provisions of the Charter other than
Article 1, is being nullified or impaired as a result of

(a) a breach by a Member of an obligation under this Charter
by action or failure to act, or

(b) the application by a Member of a measure not conflict-
ing with the provisions of the Charter, or

(c) the existence of any other situation."
If the difficulty cannot be resolved by consultation or arbitration
between the member states concerned, the member prejudiced
may refer the question to the Executive Board. The Board may
dismiss the complaint, recommend further consultation, call for
arbitration, request the member found to be at fault to fulfil its
obligations under the Charter or make recommendations design-
ed to achieve a solution. If the Board finds that the other steps it
may take will not be effective in time to prevent serious injury
and that the nullification or impairment is sufficiently serious to
justify such action, it may in the last resort award compensation
to the injured member by permitting it to withhold equivalent
benefits under the Charter from the member at fault." Any
member state concerned may require the Executive Board with-
in a period of thirty days from the date of the Board's decision
to refer the matter to the Conference of the Organization . The
Conference has much the same powers as the Executive Board,
except that the Conference may always award compensation in

il It is clear that under chapter VIII any release granted to an injured
member is to be limited to the extent necessary to give compensation. This
is not the case with a release pursuant to paragraph 5(d) of article 21 . There
is a greater element of sanction in the latter provision, therefore, than there
is in chapter VIII.
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the form of a release from obligations merely upon proof of ser-
ious nullification or impairment of benefits . . The- last step in the
procedure, namely, reference to the International Court of Jus-
tice, arises out of paragraph 2 of article 96, which provides that:
"Any decision of the `Conference under this Charter shall, at the
instance of any Member whose interests are prejudiced by the
decision, be subject to review by the International Court of Jus-
tice by means of a request, in appropriate form, for an advisory
opinion pursuant to the Statute of the Court" . An advisory opin-
ion of the: court can be obtained upon legal questions only; hence
this-provision is more restricted than the phrase "Any decision
of the Conference" may lead one to believe . The extent to which
differences arising. under the Charter may in the last resort be
referred to, the International Court thus depends upon the, inter-
pretation of the words "legal question" in article 96 of the Char-
ter of the United Nations .

The inclusion of paragraph 5(d)' of article 21 and chapter VIII
in the Charter is an interesting development in the fields df inter-
nationallaw and international relations . It is not quite a novel
development since a somewhat similar procedure is contained in
the constitutions of the International Bank for Reconstruction
and Development and the International Monetary Fund, which,
as has already been pointed out, are conventions taking the same
form as the Charter . The Constitution of the Fund provides
thata member state may be declared ineligiblé to us& the resources
of the Fund or be required to withdraw from the Fund if it fails
to fulfil its obligations (article XV), while the Constitution of the
Bank provides for suspension of membership rights in similar
circumstances (article VI) . However, in the case of both of these
agencies the rules of international law behind which the enforce-
ment procedure stands are not nearly as broad in scope as those
set out in the Charter, where an attempt has been made to use
the procedure on a much larger scale .

It will be appreciated that this - procedure, at least as it is
stated, hi chapter VIII, is by no means a complete procedure by
which a member of the International Trade Organization may be
forced to fulfil its obligations under the Charter . It is not a per-
fect .sanction for several reasons . Firstly, a member state always
has the right to withdraw if it is unwilling to obey the decisions
of the Organization . Secondly, the procedure will not be adminis-
tered by an impartial authority but by bodies of representatives
of member states, which will be influenced by political motives
and motives of self-interest . Thirdly, the penalty that may be
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imposed in any case is not unlimited -it is restricted to the
extent which may be necessary to see that adequate compensa-
tion is obtained (although in the case of paragraph 5(d) of article
21, there is no such limitation). The enforcement procedure is
thus not an automatic, penalizing process but one that counts
for its effectiveness on the worth of the benefits membership in
the Organization will afford . These benefits are great. They are
more substantial in a material way than those offered by member-
ship of any other specialized agency. To take the most notable
example, the benefit of most-favoured-nation treatment in re-
spect of import duties granted by fifty or so states 12 is one that
could be purchased by individual states through bilateral nego-
tiations only after tremendous effort and at great cost.

It is the opportunity of possessing these benefits in a field of
such vital universal concern to states as that of international
trade that makes membership in the Organization a highly at
tractivV prospect ; conversely, it is the possibility of losing these
benefits that will make non-membership highly unattractive to
the member that contemplates ignoring its obligations under the
Charter. This is the basis upon which the procedures of chapter
VIII and paragraph 5(d) of article 21 rest. They contain a warn-
ing for each member state that, if the benefits of membership are
to be enjoyed, the game must be played in accordance with the
rules agreed . Any member not prepared to heed this warning can
expect to find some of the benefits of membership denied to it
and, in the last resort, is then free to withdraw . Such a step may
serve to preserve national prestige, but the withdrawing state
will find the world outside the Organization to be cold and cheer-
less . It is the realization that a state which joins the Organization
will feel itself constrained not only by moral scruples but also for
material reasons to abide by the rules prescribed, and that any
infraction of the rules will probably be followed by a correspond-
ing diminution of benefits, which mayin some degree go to explain
why there has been general hesitancy in the interstate community
about ratifying the Charter.

If, as appears not unreasonable in view of events since the
Havana Conference, it is assumed that the Charter will not enter
into force, some consideration of the future rôle of the United Na
tions in the field of international trade may not be out of place.
For the purposes of argument it may also be assumed that the
United Nations will not abandon its attempts to free the channels

12 This assumes that the international Trade Organization, if it com-
menced to operate, would have the usual broad membership of a specialized
agency .
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of trade as much as. possible, although this assumption may well
prove incorrect iri view of the darkening international scene and
the disillusionment that the failure of the Havana project will
cause . Once these assumptions are made, the question of what is
to be done arises . 13 Before going any further, it should be noted
that if the United Nations is to face the position realistically, it
will need to break with its customary policy. Up to the present, one
of the most noticeable defects of the Organization has been its in-
ability to give up projects that, it has, become plain to see, are
incapable of realization . Thus efforts are still being made to con-
clude a Convention on Freedom of Information, a document now
some three years in the making, and a Covenant on Human
JElights. Even if these documents are eventually drawn up, it is
perfectly obvious that they will not enter into force in the fore-
seeable future . It would have been wiser to defer them indefinitely
when this fact became evident. For the purposes of this paper it
may . also be assumed that the usual tendency of the United
Nations will not be shown in its handling of the Charter .

If the Charter is not to enter into force, it'follows that the
General Agreement on Tariffs and Trade, which contains most of
the very controversial provisions of the Charter, will also - not
enter into force . There would not appear to be any reason why the
Protocol of Provisional Application should not continue, but it
must be remembered that the Protocol is in essence merely a
tariff and preference agreement with no very stable basis . In
considering its future course of action, the United Nations has
then two alternatives - firstly, to' expand the Protocol of Pro-
visional Application of the General Agreement into â new Charter
or, secondly, to draw up a completely new convention . The
former course appears to be the most convenient for if it is adopted
the task of preparing the revised convention may be entrusted to
the present parties to the Protocol. Thus, continuity between
experiments will be obtained as well as the benefits of experience
in, and mutual membership of an already existing international
agency. -

13 what is being discussed here are the steps which may be taken in the
long run to deal with the situation created by the fact that the Charter has
not, and most likely will not, enter into force . In the short run and as a
temporary remedy, other steps may, of course, be taken. The most obvious
course would be to amend the provisions of the Protocal of Provisional Ap-
plication of the General Agreement so as to require more of the obligations
contained in the Agreement (and the Charter) to be observed fully and not
merely to the fullest extent not inconsistent with legislation at the date of
the Protocol . In view of the recent worsening of the international political
scene, the time at which the long-term rather than the short-term measures
may be taken is probably distant.
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Whichever course is adopted, the United Nations will need to
bear certain factors in mind. In the first place, experience with
the Charter has shown that the interstate community may prove
reluctant to accept the constitution of a trade agency if it takes
the form of a detailed code of rules for regulating international
trade, plus the framework of the agency . In other words, the inter-
state community is likely to prefer to surrender its sovereignty
in the field of trade gradually by parcels, through conventions
drawn up by the agency from time to time, rather than completely
through the basic document itself : to give up bilateralism in
international trade for multilateralism by stages . 14 In the second
place, parts of the Charter as it was drafted at Havana should
be omitted from any new convention, or substantially revised to
bring them up to date with recent developments. To illustrate, it
may be noted that the United Nations itself, pursuant to its
Technical Assistance Programme, has assumed the functions
given to the International Trade Organization by the Charter of
facilitating and promoting the supply of technical assistance for
purposes of economic development, while as regards the area of
South and South-East Asia a special international body known as
the British Commonwealth Council for Technical Co-operation
has been established to carry out similar functions. To quote an-
other example, the full employment provisions of the Charter
may need re-writing in the light of the action being taken by the
United Nations itself in this field at the present moment.

In conclusion, the fact that the Charter for an International
Trade Organization will, it seems, not enter into force should not
give rise to the inference that the effort involved has been com
pletely futile . The provisions of the Charter have already had a
considerable effect . Since the Havana Conference negotiations
looking to the conclusion of inter-governmental commodity agree-
ments have been based upon chapter VI of the Charter. The
parts of the Charter on international investment, and a number
of other provisions, have formed the basis for some of the stipu-
lations of at least three treaties of commerce, friendship and
navigation that the United States of America has concluded re-
cently, as well as of a number of draft treaties of a similar char-
acter being negotiated by that country at the present time . It is
not unreasonable to assume that the stress placed upon economic
development by the relatively under-developed countries at the
Preparatory Committee and at the Havana Conference had some

14 This should not, of course, prevent certain uncontroversial rules being
stated in the basic convention .
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influence upon the decision of President Truman to launch his
Point Four Programme. The Charter is also valuable as recording
the thoughts of the interstate community in 1948 upon the form
the rules of conduct in the field of international trade, should take
and as serving to codify the rules of international law upon à
number of subjects, such as most-favoured-nation .treatment
with respect to import duties, dumping, and the like . Finally;
the General Agreement on Tariffs and Trade and its Protocol of
Provisional Application was a direct result of the work of the
Preparatory Committee for the Havana Conference . The attempt
to establish an International Trade Organization has thus not
been entirely fruitless and what has been done will provide ex-
cellent working material for future effort .

A Judge's Independence
A Christian Judge, in a free land, should not only keep his mind clear from
the violence of party feelings, but he should be very careful to preserve his
independence, by seeking no promotion, and asking no -favours from those
who govern : or at least, to be (which is an experiment not without danger
to his salvation) so thoroughly confident of his motives and his conduct,
that he is certain the hope of favour to come, or gratitude for favour past,
will never, cause him to swerve from the strict line of duty . It is often the
lot of a Judge to be plâced, not only between the accuser and the accused,
not only between the complainant and him against whom it is complained,
but between the governors and the governed, between the people and those
whose lawful commands the people are bound to obey. In these sort of con- .
tests it unfortunately happens that the rulers are sometimesZ as -angry as
the ruled; the whole eyes of a nation are fixed upon one man, and upon his
character and conduct the stability and happiness of the times seem to
depend . The best and firmest magistrates cannot tell how they may act
under such circumstances, but every man may prepare himself for acting
well under such circumstances, by cherishing that quiet feeling of inde-
pendence, which removes one temptation to act ill . Every man may avoid
putting himself in a situation where his hopes of advantage are on one side;
and his sense of duty on the other : such a temptation may be withstood,
but it is better that it should not be encountered. Par better that feeling
which says, `I have vowed a vow before God; I have put on the robe of justice ;
farewell avarice, farewell ambition : pass me who will, slight me, whc
will, I live henceforward only for the great duties of life : my business is on .
earth, my hope and my reward are in God' . (Sydney Smith : The Judge
That Smites Contrary to the Law. 1824)
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