Case and Comment
OCCUPIER'S LIABILITY - FAIRMAN'S CASE - PUBLIC NUISANCE
- USE OF HIGHWAY .- Fairman v. Perpetual Investment Build-

ing Society' is a case well known to all students of the law of
torts. There, it will be remembered, the plaintiff, who lodged
with her sister in a fourth floor flat of which the sister's husband
was the tenant, caught her heel while descending a common staircase in the possession and control of the defendant, the owner of
the building, and suffered serious injury in the resulting fall . The
House of Lords by a majority of three to two denied the plaintiff
recovery for reasons which have long proved a fruitful source of
dissension .' Whatever else was decided in the Fairman case it may
now be taken as authoritatively settled that a person in the position of the plaintiff in that case is a licensee qua the landlord even
though such a person may be an invitee of the tenant . This is the
result of the unanimous decision of the House of Lords in Jacobs
v. London County Council,' the facts of which are as follows. Respondent Council had built a number of shops set back from the
highway a distance of about ten and one-half feet. It leased one
of the shops to a firm of chemists but remained in occupation of
the strip between the highway and shop . This forecourt -was so
laid out with paving stones that there was a continuous line indicating which was forecourt and which pavement or highway but,
to the casual passer-by, the pavement of the highway and the forecourts was indistinguishable . The plaintiff (appellant), while on
her way to the chemist, turned off the highway (which was vested
in another local authority) on to the forecourt at a point nearly
opposite the shop, and walked towards it. In so doing she tripped
over a projecting stopcock situate in the forecourt some two feet

1 [19231 A.C. 74.
2 Cf. for example the observations of Scott and Goddard L.M. in Haseldine v. C.A. Dow and Son, Limited, [194112 K.B. 343 . See also O'Halloran
J.A. in Kennedy et al. v. Union Estates Limited ., [194011 D.L.R. 662 ; Wilson
v. Institute of Applied Art Ltd., (194114 D .L.R. 788 ; Lewis v. Toronto General
Trusts Corporation and Dawson, [1941] 2 W.W.R. 65 ; Jacobs v. London County
Council, [1949] 1 K.B. 685 ; Boylan v. Dublin Corporation, [1949] I.R. 60 ;
Pearson v. Lambeth Borough Council, [195011 All E.R. 682.
3 (1950), 66 T.L.R. 659 .
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in from the highway and sustained injury. The stopcock had become exposed about an inch and a quarter by reason . of the sinking of the surrounding paving stones in the forecourt. Plâintiff
was, successful. in the county court, the learned judge finding that
she was an invitee on the forecourt, that she had not been guilty
of any negligence, that defendant had not taken reasonable care
to guard against the danger and, further, that it ought to have
known of the danger and did not because of its lack of reasonable
care in the matter of inspection. 4 The Court of Appeal unanimously, though reluctantly, reversed this decision, 5 the learned
lords justices taking the position that they were bound by the
Fairman case to hold the plaintiff to be a licensee who thus had
no right of recovery since defendant had no knowledge of the dangerous condition of the stopcock .
In the House of Lords the only point in issue (on this branch
of the case) was whether plaintiff was an invitee or licensee and,
in the words of Lord Simonds whose speech in effect contains the
judgment of the House,s "Hence it falls to your Lordships to determine what Fairman's case . . . decided, and for what proposition of law it is an authority. . . ".7 His Lordship answers this as
follows, "I can entertain no doubt that Fairman's case . . . decided
that Mrs. Fairman was a licensee on the premises where she suffered damage, and that that decision was the ratio decidendi or a
ratio decidendi (it matters not which) of the case".$
In arriving at this conclusion his Lordship adopted the principle that if a judge states two grounds for his judgment and bases
his decision on both, neither is a dictum.9 In the Fairman case the
issue as to whether plaintiff was an invitee or licensee was raised
by both _counsel . Three of the five law lords having found or
stated that Mrs. Fairman was a licensee,l° Lord Simonds therefore concluded that this was a ratio decidendi of that case. It is
submitted, respectfully, that this conclusion is open to question
since the test applied involves a factor which his Lordship does
not appear to have considered, that the judgment must be based
on the ground stated, and Lord Simonds does not find, except possibly by implication, that the majority of the House in Fairman's
4 Ibid ., at p . 661 .
5 [194911 K .B . 685 .
6
The other Law Lords present either concurred or agreed with Lord
Simonds without reasons .
7 66 T .L .R . at p. 662 .
8 Ibid .
' Lord Simonds referred to and quoted from London Jewellers, Limited,v .
Attenborough, [1934] 2 K .B . 206, and Cheater v . Cater, [191811 K .B . 247 .
11 Lords Atkinson, Sumner and Wrenbury .
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case based their judgment on the fact that Mrs. Fairman was a
licensee. The mere fact that a judge says that a person is a licensee is'not of itself sufficient to warrant a finding that he thereby
bases his judgment on that statement. Nevertheless, in view of the
clear-cut and unanimous conclusion of the House in the Jacobs
case it seems futile to argue the point. Thus, accepting the fact
that Mrs. Fairman was a licensee, one can agree with Lord Simonds when he says, "It would . . . be an unjustifiable refinement
of the law for this House, which declared Mrs. Fairman to be a
licensee, to declare Mrs. Jacobs to be other than a licensee" ." To
distinguish a tenant's invitee using a common staircase in the occupation of the landlord and an invitee of a retail chemist using
a common forecourt in the occupation of the chemist's landlord
would introduce distinctions utterly devoid of reason into an already highly confused branch of the law.
Both from the form in which the speeches were delivered, that
is, the fact that the other law lords merely concurred or agreed
with Lord Simonds, and from the latter's statement, ". . . it would
I think be to deny the importance, I would say the paramount
importance, of certainty in the law to give less than coercive effect
to the unequivocal statement of the law made after argument by
three members of this House in Fairman's case . . ." , 12 it may
fairly be inferred that the present House was desirous of settling
once and for all at least one of the problems raised by Fairman's
case. It is now clear that a person coming on to a tenant's premises whether as a social guest or business visitor is, with reference
to the use of common facilities supplied to all users of the premises
by the landlord, a licensee of the landlord. In so far as the remarks
of Scott L. J. in Haseldine v. C. A. Daw and Son Limited" (upon
which the plaintiff in the Jacobs case relied) are contrary to this
view, they must be considered as incorrect. 14
Larger problems, however, remain unsettled. How to determine who is an invitee and who a licensee? What is the business
interest, or common interest, or common business interest neces
sary to constitute an invitee? The House did not feel called upon
to decide these questions contenting itself with saying that since
Mrs. Fairman did not have a "common interest", neither did Mrs.
Jacobs.1 6 It might well be asked why, if Mrs. Jacobs was a licen1166 T .L .R . at p . 664 .
12

Ibid.

[194112 K.B . 343, at pp . 350-53 .
Such a person is classified by the American Law Institute's Restatement of the Law of Torts as a business visitor (invitee) . See Restatement,
Torts, vol . II, s . 332, par . h .
11 66 T .L .R. at p . 664 .
13
14
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see, a person having business on board a ship in dock is an invitee of the dock company.16 Lord Simonds said he must not be
taken as affirming or disapproving the so-called dock and railway.
cases. It is submitted that many of these cases may have to be
re-examined with some care in the light of the present decision.
It is unfortunate, too, that the House did not deem it necessary to consider the extent of the duty owed to a licensee, counsel
having apparently agreed that if plaintiff was a licensee there was
no liability, and if an invitee, there was.17 The trial judge had
found that defendant ought to have known of the danger. Lord
Simonds in reaching his conclusion as to what Fairman's case decided quoted Lord Atkinson's and Lord Wrenbury's statements
that Mrs . Fairman was a licensee but did not refer to those portions of their speeches where they say that the occupier's duty to
a licensee is to warn of dangers of which the occupier knows or
ought to know ." Is it proper to separate the category .from the
extent. of the duty? Would Lords Atkinson and Wrenbury have
decided that Mrs. Fairman was only a licensee if the duty was
merely to warn of known dangers? Perhaps-it may be inferred from
the Jacobs case that the words of these two law lords in the Fairman case were spoken per incuriam as so many judges have thought. i s
So far as the . writer is concerned, if the duty is merely to warn
of known dangers then obviously it pays an occupier to be careless and to refrain from inspecting his property, at least with respect to licensees. The words of Macdonald J.A . in Kennedy et al.
v. Union Estates Ltd.,20 written it is true with reference to the
duty owed to a licensee with an interest, nevertheless seem equally applicable to many persons classified as licensees or bare licensees. "What would follow from the application of the view' that
actual physical knowledge is essential? It would favour the sluggard and reward the slothful . The most undesirable type of occupier could escape,liability by establishing his own neglect.",,
1s
Charlesworth, The Law of Negligence (2nd ed .) 182, citing Smith v.
London and St . Katharine Docks Company (1868), L .R . 3 C .P . 326 . See especially the judgment of Bovill C .J . This case' could be explained on the
ground that the plaintiff there was a licensee and defendant was liable since
he knew of the danger and moreover was guilty of a careless act after plaintiff came on the premises .
1'
66 T .L .R . at p. 661 .
1s
[1923] A .C . at p . 86, (Lord Atkinson) and p . 96 (Lord Wrenbury) . Cf .
Lord Hailsham L .C . in Robert Addie and Sons (Collieries), Limited v. Dumbreck, [1929] A .C . 358, at p . 365 .
11 See,
for example, Sutton v. Bootle Corporation, [1947] 1 K .B . 359, at pp .
365-66 .
11 [1940] 1 D .L .R . 662 .
21 Ibid .,
at pp . 666-67 . See further, Pearson v . Lambeth Borough Council,
[195011 All B .R . 682, for an interesting interpretation of the words "actually
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More regrettable than the fact that persons in the position of
Mrs. Jacobs are henceforth to be classified as licensees is the
characteristic approach of the House to this type of problem. In
other fields of negligence the English courts now appear to have
adopted an approach similiar to the American "risk-duty" doctrine ." In essence the basis of this technique is to estimate duty in
terms of risk to the plaintiff. As Dr. Wright points out, 23 this approach,does not provide a ready-made answer to all negligence problems but it at least lays bare the issues and enables a court to
come to grips with the fundamental problem of torts, the distribution of losses in a modern, complex society. Why, it may be
asked, does a court in one type of negligence case ascertain the
extent of the duty owed by reference to the foreseeability of risk
of harm to the plaintiff and, in another, by simply characterizing
the plaintiff as trespasser, licensee or invitee? Although there may
be a good historical explanation, the fact remains that categories
only confuse the issue . This was recognized by Macdonald J.A. in
the Kennedy case (supra) in these words, 24 "If, however, refreshments were sold or articles exposed for sale and his purpose was
not philanthropic but commercial, visitors . . . would be placed in
a higher category ; if not, a new category ought to be added to increase the confusion 25 arising from the practice of not applying to a
restricted class standing in a certain relationship, the general principles of the laws of negligence". 26 And in the same case O'Halloran J.A. says, 27 "Therefore in weighing the relationship between the
parties in the particular case, the search for the duty should not be
halted by the ready appearance of what at first appears to be a
convenient category ; nor should the main problem of negligence
be obscured in an effort to place the injured person in a rigid and
exclusive category" . 28 In the Jacobs case the plaintiff sued in negligence. The court determined the extent of the duty not by foreseeability of an unreasonable risk of harm to the plaintiff but by
categorizing her as a licensee and applying an automatic duty
knew of the danger" . Quaere whether this is not getting close to "ought to
have known" .
22 For example, Hay or Bourhill v. Young, [19431 A.C . 92 . See also Dr.
C .A . Wright, The Law of Torts : 1923-1947 (1948), 26 Can . Bar Rev. 46, esp .
at pp . 56-58 . See further a note by Peter Wright at p . 867 of the same volume .
23 Op . Cit., at p . 60 .
24 1194011 D .L .R . at p . 665 .
25 Italics added .
26 See also articles by Dr. W . Friedmann and Professor G . W . Paton in
(1943), 21 Can . Bar Rev . a t pp . 79 and 440 respectively.
27 [194011 D .L .R . at p . 672 .
26 The decision of the British Columbia Court of Appeal in this case
was affirmed in the Supreme Court of Canada, [19401 S .C .R . 625, via the
category approach .
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which is grounded in proprietary rights formulated at a time and
place foreign to modern concepts of negligence and liability. The
decision, it is submitted, although settling (and in a questionable
way) one small point in this field of the law, makes a more rational approach to the subject, and one in tune with the times, an
ever receding vision.
Thus far this comment has been concerned with certain aspects
of negligence. The plaintiff, however, also alleged that the condition of the paving stones round the stopcock constituted a
nuisance adjoining the highway by which she had suffered special
damage for which defendant was liable. Lord Simonds, adopting
Pratt's definition of nuisance, 29 with reference to highways, that
"any wrongful act or omission upon or near a highway, whereby
the public are prevented from freely, safely and conveniently passing along the highway", doubted whether a public nuisance had
been proved . ". . . I should myself hesitate long before I came to
the conclusion that the owner of land adjoining the highway was
guilty of a public nuisance because he allowed a stopcock on that
land to protrude by so little from the surrounding stone.!"' In
any event his Lordship concluded that on the trial judge's finding that plaintiff deliberately left the highway with the intention
of visiting the shop, she could not be said to have suffered special
damage as a member of the public using the highway since she
was not in fact using the highway when injured and this whether
or not she knew she was on the highway at the time.
This portion of Lord Simond's speech presents two inquiries .
In the first place what do the courts inèan by nuisance? His Lordship admits that much confusion exists here. He refers to the fact
that the word "nuisance" has been eschewed in the American Restatement of Tort. He follows this with the statement, "That
drastic step is not open to your Lordships. To-day, - as at any time
during the last 500 years, à plaintiff may found his claim in nuisance and call it nuisance",31 thus closing the door on any rational attempt to get rid of this confusion . It is respectfully submitted that, without necessarily eschewing the word nuisance, it
would do more to rid the confusion surrounding this topic to
recognize that nuisance simply denotes a legal conclusion that an
interest deemed worthy of protection by the courts has been invaded by a type of conduct, intentional, negligent or otherwise,
21

Pratt's Law of Highways (18th ed.) 107 .
66 T.L.R . at p . 666 . The stopcock projected about one and one quarter
inches.
11
Ibid., at p . 665 .
10
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for which defendant is liable," than to say, as Lord Simonds
does,33 that it will help to avoid confusion to remember that negligence is not necessarily an element in nuisance and that if the
nuisance is a public nuisance the individual has no right of action
unless he can prove special damage. If negligence is not necessarily an element of nuisance what are the situations in which it
is or is not such an element? Again, what is a public nuisance?
Does negligence enter here? If we go to Pratt's definition, we find
it qualified by the word "wrongful" . What is a wrongful act or
omission whereby the public are "prevented from freely, safely
and conveniently passing along the highway"? Lord Simonds
doubted whether the stopcock in question, with its surrounding
paving stones, constituted such a "wrongful" act or omission .
Why? What is the basis of this doubt? How is it to be determined
whether such a condition constitutes a public nuisance? When
would such a projection be wrongful? That his Lordship gives no
hint does not surprise the writer . Until the courts are prepared
to conduct a searching analysis of the problem and to abandon,
where necessary, sacrosanct but hopelessly inadequate concepts,
the answer to these and other questions will remain clothed in
obscurity.
In the second place, even accepting without question the confused state of the law relating to nuisance, the problem still arises,
How does the present case fit into this confusion? On the point as
to whether there was in fact a public nuisance, attention is directed to Withington v. Bolton Borough Council M in which defendant Council was held liable to the plaintiff who had tripped over
a projecting stopcock . The court declared the stopcock to be a
nuisance . Admittedly, there the stopcock had been laid in the
highway by the defendant while in the Jacobs case the stopcock
was on adjoining land and it does not appear who laid it. But
that it "substantially adjoined"35 the highway cannot be doubted
and moreover, although defendant may not itself have laid the
stopcock, it certainly owned and occupied the forecourt and the
ordinary principles of adopting or continuing a nuisance would
apply.36 Perhaps the answer is that the stopcock in the Jacobs case
did not project enough . Lord Simonds refers to the stopcock pro32 See Prosser, Torts, pp . 553-54 . See also Dr . Wright in (1948), 26 Can .
Bar Rev . a t pp . 52-53 . Cf. Professor Newark in (1949), 65 L .Q.R . 480 .
33 66 T .L.R . at p . 665 .
34 [193713 All E .R . 108 .
es See Hardeastle v . South Yorkshire Railway and River Dun Company
(1859), 4 H . & N . 67,157 E .R . 761 .
36 See Sedleigh-Denfield v. O'Callaghan, [1940] A.C . 880 .
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"
truding "by so little from the surrounding stone ." Unfortunately
no height is given in the Withington case .and sô comparison is not
possible . One would have thought that low projection would be
more likely to cause injury than a higher one, since the casual
pedestrian has a greater chance of seeing the latter .
Assuming however that the stopcock constituted a public nuisance, the Jacobs case would still deny the plaintiff recovery since
she was not injured when using the highway. It is clear that,where
there is a nuisance to a highway only persons using the highway
who have suffered special damage as a result thereof may maintain an action.3 8 The question resolves itself into what constitutes
a user of the highway and the Jacobs case says that a person who
is using the highway and who turns off it, though unaware of this
fact, is not using the highway. Lord Simonds recognized that the
decision would lead to fine, even capricious distinctions . For example, assuming . the stopcock constituted a public nuisance, if
the plaintiff had merely diverged from the highway accidentally or
had made a false step or become giddy or had to step aside to allow something or some person to pass and in so doing had, without fault on her part, tripped over the stopcock, she would have
. been successful. 39
The fact that the House in the Jacobs case disapproved ®wens
v. Thomas Scott and Sons (Bakers) Ltd. and Wastall 40 indicates
that even finer distinctions may have to be drawn. This case also
involved a forecourt but it differed from the Jacobs case in that
the plaintiff there was not going to or from any shop. She (once
again it was a woman) was simply passing along the highway
which adjoined a forecourt in a manner similiar to that in the
Jacobs case and, in the course of her stroll, passed on to the forecourt where she suffered injury because of its state of repair . From
the report it would appear plaintiff had no knowledge she had left
the highway. Recovery was permitted on the ground of nuisance .
If this case was wrongly decided then the distinction which
has to be drawn seems to depend on what is meant by "accidental" or an accidental divergence from the highway. In Barnes
v. Ward 41 it was found that the plaintiff "accidentally" diverged
from the highway and recovery was allowed. The report does not

a

37

66 T .L.R. at p. 666.

as Bromley v. Mercer, [19221 2 K.B. 126, referred to with approval by
Lord Simonds .
as Barnes v. Ward (1850), 19 L.J.C.P. 195 ; Hardcastle v. South Yorkshire
Railway land River Dun Company (1859), 4 H. & N. 67, 157 E.R. 761 . Lord

Simonds approved both these cases.
11 [193913 All E.R. 663 .
41 (1850), 19 L.J.C.P. 195 .
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reveal how this divergence came about. In the Jacobs case the
plaintiff deliberately left the highway in the sense that she intended to go to the chemist's shop though apparently she did not
know she was on the forecourt. In Howard and Wife v. Walker
and Lake (Trustees) and Crisp 42 the plaintiff left a shop and, before reaching the highway proper, was injured because of the condition of the forecourt, which was not separated from the highway by a railing though the line where the forecourt abutted on
the pavement could be seen. Whether the plaintiff knew she was
on a forecourt is not clear but in any event recovery on the ground
of nuisance was denied, a decision approved by Lord Simonds. 43
But his Lordship also approves Harrold and Another v. Watney. 44
Here, it will be recalled, a young child while passing along the
highway saw some children on the other side of the fence adjoining the highway. He put his foot on the fence (not to climb over
according to the jury) and this caused it to collapse, thereby injuring the child . He recovered damages via the nuisance approach .
It is true the case is concerned with children and fences. Nevertheless it can hardly be said that the child's action in placing his
foot on the fence was "accidental" . Moreover A. L. Smith L. J.
said in the course of his judgment45 that an adult who stopped
to tie his shoelace or to lean against the fence would have been
lawfully using the highway. Surely this sort of action is deliberate. Then what is the explanation? Is it not that this is just the
type o.' thing the owner of the fence should expect? Why is not
the same reasoning applicable in the case of an occupier of a forecourt who constructs it in such a way that it is, to the casual observer at all events, part of the highway and who fails to look
after a stopcock substantially adjoining the highway? In fact,
why should the danger substantially adjoin the highway? 46 Of
course this latter query has no support in the authorities as they
stand, but how, even on these authorities, is it possible to say
that the Owens case is not in harmony with the others just discussed? Surely in that case the plaintiff was using and intending
to use the highway. Her divergence was in one sense entirely accidental . She had no idea she was off the highway, no intention of
leaving the highway. To say that she was not injured while using
the highway is indeed to draw a capricious distinction. It is little
[194711 x .13 . 860 .
66 T.L.R . at p . 667 .
[189812 Q.13 .320 .
45
Tbid ., at p . 322 .
46 Cf .
the American point of view as set out in Prosser, Torts, p. 605. The
liability would seem to be based on negligence, not nuisance .
42
43
44

19501

Case and Comment

79 1

comfort to the party injured to say as Lord Simonds does, 47 "But
such distinctions must exist in the law so long, at least, as a distinction exists between public and private property . . .". Nevertheless it is only this distinction, or more accurately the importance which English law throughout the centuries has attached to
proprietary interests at the expense of the individual's interest in
bodily security, which can explain the refusal of the courts to
apply the general principles of negligence to cases involving damage ensuing from a condition of land . 4 $
It would be presumptuous for a Canadian lawyer to suggest
that these distinctions should be dropped in England. On the
other hand this does not mean that social and economic conditions
in Canada warrant the maintenance here of laws based originally
on feudal notions of property. Unfortunately, though understandably, the tendency in Canadian courts has been to accept without
question decisions of English courts . In the writer's opinion this
very fact necessitates a close analysis of these judgments, by
lawyers on this side of the water, not so much perhaps for the
purpose of demonstrating that a case is, in point of strict law,
wrong, but more for the purpose of revealing whether it is acceptable when viewed from the point of view of the Canadian way of
life and a virile Canadian jurisprudence. It is with this thought
in mind that my comment has been written.49
Faculty of Law,
University of Alberta

G. W.

REED

DELEGATED LEGISLATION - TO BE SUBMITTED TO PARLIAMENT
"AS SOON AS POSSIBLE"- EFFECT OF FAILURE TO LAY .- Parlia

mentary control over delegated legislation is' a matter of such
interest and importance that one need hardly apologise for offering a comment on a pertinent case, Springer v. Doorly, recently
decided by the West Indian Court of Appeal' and not available
in any of the reports. ,

66 T.L.R . at p . 667 .
See the interesting judgment of Duff J . in Reid et al. v. Linnell, [1923]
S .C .R . 594, esp . a t pp . 605-6 .
49 The
argument advanced by the learned editor of this review in his excellent article, Legal Periodicals and the Supreme Court of Canada, which appeared in (1950), 28 Can . Bar Rev. 422, receives additional support in the
speech of Lord Simonds in the Jacobs case . His Lordship refers to several
articles appearing in legal periodicals .
i The court for this case consisted of Furness-Smith C .J ., of Trinidad
and Tobago ; Malone C .J., of the Windward Islands and Leeward Islands ;
and Worley C .J ., of British Guiana.
2 Copies of the judgments used in preparation of this note were obtained
from Mr . John Whyatt, K .C ., Attorney-General of Barbados .
47
49
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The appellant, a police sergeant, laid a charge against "the respondent for parking her car in Bridgetown, Barbados, on June
7th, 1948, contrary to regulation 3 of the Bridgetown (Parking)
Regulations, 1948 . These regulations had been made by the Director of Highways and Transport acting under the authority of
the Motor Vehicles and Road Traffic Act, 1937, of Barbados as
amended by the Department of Highways and Transport Act,
1945, which gave him power to make regulations dealing with a
variety of matters relating to vehicles and road traffic. Subsection (2) of section 7 of the 1937 act provides that :
All such regulations shall forthwith be reported by the Director to the
Governor for his approval and sanction, and shall as soon as possible
thereafter be submitted for the approval of both Houses of the Legislature and if not approved shall cease to be regulations from the date of
their disapproval, but the non-approval shall not affect anything done
or suffered under the regulations between their coming into force and
their rejection by the Legislature.

The regulations were made by the Director on February 12th,
1948, approved and sanctioned by the Governor on April 10th,
1948, and published in the Official Gazette of April 12th, 1948 .
However, they were not submitted to the legislature, although
the House of Assembly had met at intervals of about one week
on thirteen occasions between April 10th and July 7th when the
case came on for trial.
The respondent's defence to the charge of contravening the
regulations was that they were invalid because they had not been
submitted to the legislature as was required by the enabling
legislation. The sole issue before the court, therefore, was the
effect of the failure to lay the regulations before the legislature.
Fundamentally, the question was merely one of statutory interpretation . Did the legislature intend by the language it used in
subsection (2) of section 7 that the continuing effectiveness of the
regulations should be conditional upon their being submitted to
it? The judges did not find this an easy question. The magistrate
dismissed the charge on the ground that the statutory provision
was mandatory and that consequently the regulations had ceased
to have effect at the date of the alleged offence because they had
not been submitted for approval of the legislature "as soon as
possible" after being made by the subordinate authority. This
decision was affirmed first by the Assistant Court of Appeal and
then by Collymore C.J. of Barbados, sitting in the Court of Error.
The West Indan Court of Appeal, however, unanimously reversed
the decisions of the lower courts . It decided that the regulations,
being admittedly in force at one time (the judges agreed on this
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in view of the language of the section), had not ceased to,be effective on the date of the alleged offence; their validity was not in
any way affected by the failure to submit them to the legislature.
Each judge of the Court of Appeal used the same line of
reasoning. They first asked themselves whether the statutory
provision requiring the submission of the regulations to the legis
lature was "directory" or "mandatory". To explain the distinction usually made between these two categories, the court quoted
the following passage from Dr. C. K. Allen's book, .haw, and
Orders (1945), at page 109:

If a provision is held to be imperative, failure to comply with it wholly
invalidates action which purports to have been taken under it. It is `of
the essence' of the legislative purpose, and if it is disregarded, it cuts
away the foundation from the attempted proceeding . . . . If, on the
other hand, the provision is held to be directory only, failure to comply
with it, though it may expose the responsible person to a penalty, does
not invalidate the whole proceeding or transaction, and indeed it may
not do so even if there is no known penalty which can be applied to the
person in fault or no remedy for a person aggrieved. . . .

The main portion of the judgments was then devoted to the problem of classifying subsection (2) of section 7 as being either
mandatory or directory. To guide them in this the judges took
the .following statement of the Privy Council in Montreal Street
Railway Company v. Normandin : 3
The question whether provisions in a statute are directory or imperative
has very frequently arisen in this country, but it has been said that no
general rule can be laid down, and that in every case the object of the
statute must be looked at. . . . When'the provisions of a statute relate
to the performance of a public duty and the case is such that to hold
null andvoid acts done in neglect of this duty would work serious general
inconvenience, or injustice to persons who have no control over those
entrusted with the duty, and at the same time would not promote the
main object of the Legislature, it has been the practice to hold such provisions to be directory only, the neglect of them, though punishable, not
affecting the validity of the acts done.

Looking at the facts before them, the judges concluded that
to hold the regulations null and void would work serious general
inconvenience and injustice. A statement of Chief Justice Worley
illustrates the attitude of the judges on this point:
The provisions of sub-section (2) of section 7 make it clear beyond doubt
that the regulations are to have effect ab initio and therefore the man
in the street is bound to obey them as soon as made and is entitled to
expect that others will do so ; but, if it be essential to the continuance of
their validity that they be submitted for approval `as soon as possible
a

[19171 A.C. 170, at p. 174.
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thereafter', an element of uncertainty is introduced immediately in a
region of law where certainty is most desirable in order that `the
wayfaring men, though fools, shall not err therein' . . . . Yet, if the
respondent's contention be accepted, it is necessary to suppose the Legislature to have said that, although the regulations are to be obeyed when
made and sanctioned, nevertheless, if another step is not taken within
some future indefinite period of which the public generally will have no
knowledge, then they may thereafter be disobeyed with impunity. I think
that nothing but the clearest, express words would induce any Court so
to construe the section .

Later, he added:

It is indeed . . . a little startling to say that a command to lay regulations before the Legislature is `a mere instruction for the guidance and
government of those on whom the duty is imposed', but if that is the
result which flows from the correct application of the rule of construction
laid down by the Privy Council, this court cannot shrink from saying so .
The ineffectiveness of parliamentary control may be an evil, but it is a
lesser evil than the general confusion, inconvenience and injustice which
acceptance of the alternative view would create . When the weakness is
exposed, the remedy is in the hands of the Legislature and it is not for
the Courts to impose a sanction which the statute omitted to provide.

In reaching its decision that the statutory provision was merely
directory, therefore, the court was decisively influenced by the
consequences that would flow from their interpretation of the
section; it refused to give it a meaning that would result in uncertainty in the law and in inconvenience to the public .
The court was also influenced by two other factors. The first
was the case of Bailey v. Williamson,4 in which the English court
had been called upon to construe section 9 of the Parks Regulations Act, 1872, which was in the following terms :
Any rule made in pursuance of . . . this Act shall be forthwith laid before both Houses of Parliament . . . ; and if any such rules shall be
disapproved of by either House of Parliament within one month after
the same shall have been so laid before Parliament, such rules . . . shall
not be enforced .

The regulations made under this act had not been laid before
parliament and the defendant had argued that they did not become effective until they had been so laid and, therefore, were
invalid. The court, however, held that they became effective on
being made and continued effective until disapproved by parliament ; the failure to lay them did not affect their validity . Although there are variations in the wording of these two acts
(section 9 of the English act and subsection (2) of section 7 of
the Barbadian act), there is sufficient similarity to justify the
4

(1873), L .R . 8 Q . B . 118 .
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reference to the earlier decision of the English court. Under the
English act, the regulations were to be laid forthwith; under the
Barbadian act, they were to be submitted as soon as possible . In
both cases there was a failure to place the regulations before parliament; and there was the same issue, namely, the effect of the
failure to lay. In a matter of statutory interpretation, care must
be taken not to treat previous decisions on the meaning of words
in one statute as binding precedents on the meaning of similar
words in another statute; each statute must be considered separately. In no sense, therefore, was the English decision in Bailey
v. Williamson more than a persuasive analogy. It was, however,
especially persuasive because it was easier to reach the same conclusion on the words of the Barbadian statute, which made it
clear that the regulations were effective ab initio and left in doubt
only the question whether they ceased to be effective at some
future indefinite time, than on the words of the English statute
which did not give the slightest indication when the regulations
were to come into effect .
The second factor just referred to was Dr. C. K. Allen's
opinion on this subject, expressed in his book, Law and Orders,
when he was discussing the failure to lay a series of National Fire
Service Regulations before parliament as was required by their
authorizing statute. He said there 5 that, although there was very
little authority on the point, the better view is that the type of
statutory provision under discussion here is a mere instruction
for the guidance and government of those on whom the duty is
imposed; in other words, it is merely directory.
The value of this case lies in the fact that it is a good example
of a,very bad attempt at parliamentary control of delegated legislation. It shows that, if a time limit for doing some act is to be
imposed, the legislature - should always fix a definite time rather
than an indefinite time denoted by such vague words as "forthwith", "as soon as possible", "as soon as may be" and so on.
Words and phrases of that kind make parliamentary control
quite impossible . They seem to have no legal meaning. When
dealing with the words "as soon as possible thereafter" in. this
case, Chief Justice Worley said :
Counsel for the appellant would have us interpret `as soon as possible'
as being equivalent to `at the first opportunity' or `at the first practical
opportunity' . The Court of Error construed the expression as meaning
within as short a time as is reasonably possible, having regard to the
circumstances of the particular case. For myself, I can see no difference
5 At p . 110 .
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in connotation between this phrase and `as soon as may be' as to which
Mr . Allen says (Law and Orders, p. 113) :
`The truth is that no legal meaning can be attached to so vague a
phrase, and nobody seems ever to have bothered very much about it'
It is immaterial . which view is taken for, in either case, the phrase is
directory only, no penalty attaches to neglect of it, and it cannot affect
the actual validity of the regulations .

To use these vague phrases, therefore, is the quintessence of bad
draughtsmanship. It inevitably leads to the result, as it did in
this case, that the government official invested with legislative
powers can ignore the statutory provisions designed to secure to
the legislature a measure of control over the delegated legislation
that he makes. It is true that such an official is often responsible
to the legislature and that a remedy is always in its hands; but
control of that kind is not satisfactory, for the delegated legislation may never attract the attention of members of the legislature.
Once again, then, the need for better draughtsmanship is
demonstrated . Statutes should contain clear expressions of parliamentary intention, especially when they delegate legislative
functions.
C. B. BouRNE
Faculty of Law,
University of British Columbia

LANDLORD AND TENANT - NOTICE TO QUIT - TERMINATION OF
NOTICE TO QUIT - USE OF EXTRA WORDS IN NOTICE .- In Feb

ruary last the Review published a comment on the law of landlord and tenant written by Mr. J. D. Arnup, K.C., of Toronto .,
The comment dealt with the validity, in terminating a monthly
tenancy, of a notice to quit when the notice expires on the first
day of the second ensuing month, rather than the last day of the
next ensuing month of the tenancy. Mr. Arnup submitted that it
is permissible and legally effective to have a notice to quit expire
on either the last day of the tenancy or the following day, which
is the first day of the commencement of the new tenancy and the
anniversary of the commencement of the tenancy.
Although Mr. Arnup cited several authorities upon which his
conclusions were based, I find I cannot agree with him. A recent
decision of the Court of Appeal of British Columbia2 supports my
11 (1950),28 Can . Bar Rev. 212 .

Mital v. Andrews, [19501 2 D .L .R . 51 (Sloan C .J., O'Halloran and
Robertson JJ .A .) ; 119501 1 W .W .R . 423.
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belief that ' Mr. Arnup's comment does not correctly state the
law for all the common-law provinces. Although the decision of
the British Columbia court was based primarily on the wording
of the Rental Regulations of the Wartime Prices and Trade
Board, in my opinion the reasoning in the judgment of O'Halloran
J.A .3 applies just as effectively to the termination of leases not
governed by statute .
The battle lines are drawn between the Double Day Advocates, who hold with Mr. Arnup that a notice to quit, expiring on
either the last day of the tenancy or the anniversary of the com
mencement of the tenancy, is good, and the Single Day Advocates, in whose camp I belong, who hold that a notice to quit is
good only if it expires with the last day of the tenancy .
This comment has been prepared bearing in mind three points .
First, it must be remembered that when we speak of a notice to
quit, technically we mean a notice to determine the tenancy.
Lord Justice Bramwell clarified this point when, in referring to a
notice to quit, he said, ". . . it is commonly so called, because
the effect of it is, that on its expiration 'the tenant must quit the
premises, but it is in reality a notice to determine the tenancy". 4
Secondly, we must eliminate from our consideration those cases
which are concerned with the effect and meaning of the words,
"on", "at", "from" or "by", or which deal with the date the
lease commenced or ended .b Thirdly, we must eliminate from consideration any leases which contain a special provision when a
.notice to quit may expire, or which are governed by a special
statute fixing the date when the notice to quit may expire. This
comment is confined to consideration of a lease that, containing
no provision for its termination, is governed by the principles of
the common law. It must also be presumed for the present that
the .date the lease-commenced is known .
The Double Day Advocates assert that the notice to quit may
be given for the anniversary of the commencement of the ten3 Ibid ., at p . 52 .
4 Ahearn v . Bellrnan (1879), 4 ,Ex. Div. 201, at p . 203 (C .A .) .
s Lethbridge Lodge v . Afaganis, [19491 1 W.W .R . 317 (Alta ., Sissons J .),
[19491 2 D.L.R . 209, which Mr . Arnup cited in support of his submission,
actually was decided on the question when the lease ended. After an extensive discussion whether the word "from" was inclusive or exclusive the court
made a finding of fact on the ending of the lease. From this it followed as a
matter of law that the notice to quit was bad . West v . Bari-, [194512 D .L .R .
42 (B .C . C .A .), and J. H. Munro Ltd. v . Vancouver Properties Ltd., [19401
3 D .L.R . 766 (B .C . C .A.), are two other recent cases dealing with the effect
of the words "from" and "by" respectively . There is even a discussion of
the effect of the words "on", "at" or "from" in the most important case of
Sidebotham v. Holland, [18951 1 Q .B . .378 .
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ancy.s An examination of the authorities upon which this claim
is based leads back always to the case of Sidebotham v. Holland,7
and it is apparent that if this case can be distinguished or discredited, the arguments of the Double Day Advocates will be
greatly weakened, if not wholly refuted.
Sidebotham v. Holland was an appeal from a decision of Bruce
J., in favour of the defendants, in an action to recover possession
of a house and premises held under the provisions of a yearly
tenancy. It was heard by an English Court of Appeal consisting
of Lord Halsbury, Lindley and A. L. Smith L.JJ. Several points
were considered, including the date of the commencement of the
tenancy, the time for the giving of a notice to quit, the provisions
of the Statute of Frauds and the date of expiration of a notice to
quit . Only the judgments of Lindley and A L. Smith L. JJ. are
reported, but apparently Lord Halsbury agreed with or acquiesced
in the judgment of Lindley L. J.
The main question before the court was stated by Lord Justice
Lindley in the following words:
Treating the tenancy then as commencing on May 19, 1890, the question
is whether a notice to quit on May 19, 1894, given by the landlord on
November 17, 1893 is a good notice.$

The learned judge apparently recognized the principle that a
notice to quit should terminate with the last day of the tenancy
for he stated :
Indeed it is well settled that a notice to quit ought to expire on the last
day of the current year9

Later in his judgment, however, he modified this statement:

But although a half year's notice to quit on the 18th would be correct,
it does not follow that a notice to quit on the 19th, which is the anniversary of the day on which the tenancy commenced, is bad, and I am
clearly of the opinion that it is not?o

Several cases were cited but the majority of them in fact had no
bearing on the question under consideration. Kemp v. Derrett,"
which appears to be the strongest case mentioned in Lord Justice
Lindley's judgment, was also discussed by Smith L.J. and does
not appear to warrant the inference Lindley L.J. drew from it.
6 It must be kept in mind that this argument could be equally applied to
the termination of a lease by a tenant who, instead^of giving a notice to quit,
provides a notice of quitting.
7 (189511 Q .13 . 378 (C .A .) .
s Ibid., at p . 382 .
9 IN d., at P. 383 .
io id ., at p . 383 .
11 (1814), 3 Camp . 510 ; 170 E .R .
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Doe v. Matthews, 12 which Lindley L.J. also relied upon to a large
extent, cannot be considered as authoritative as he made it appear . 13 It would seem that the gist of Lord Justice Lindley's
decision is contained in the words :
In the absence of authority compelling me to decide differently, I hold
the objection that the notice was bad, because it was a notice to quit
on the 19th instead of the 18th of May untenable 14

Lord Justice Smith apparently retained the opinion that the
proper day for the termination of the notice to quit was the last
day of the tenancy, 15 for, although he did not formally dissent,
he felt it necessary to record in the following words his doubt of
the conclusion reached by the majority :
. . . and I own that the inclination of my opinion is that the present

notice is bad because it does not expire upon the last day of some year
of the tenancy ; but as Lord Halsbury and Lindley L .J ., are of opinion
that, inasmuch as this was a full six months' notice given to quit upon
the anniversary of the day upon which the tenancy commenced, it is
good, though the tenancy expired at midnight the day before, I yield to
what they say, and will not differ from them, and hold that this unmeritorious technicality must prevail ; and I content myself with expressing what I have said16

It is submitted that from a study of the Sidebotham case three
conclusions may . be derived; first, that Lindley L.J. erroneously
considered the case as one of first impression in so far as it deter
mines the actual date of termination of a notice to quit ; secondly,
that he based his decision on what may be called a negative argument ; thirdly, that if the case is to be considered as deciding that
a notice to quit may terminate either on the last day or on the
anniversary of commencement of the tenancy, then its ' application should be restricted to a yearly tenancy."
(1851), 11 C .B. 675 ; 138 E .R . 640 .
I n Doe v. Matthews the notice to quit contained the extra words, "or
at the expiration of the current year of the tenancy" . These additional words
may be considered as a cure-all phrase which rectifies any mistake in the
exact date . There is a brief discussion at the end of the comment on this
point .
14 Sidebotham v. Holland, supra, at p . 384 .
1s Smith L .J ., in the
following passage, at p . 387, cited a case that Lindley
L .J . had not used in his judgment : "in the case of Doe d . Shore v. Porter,
Lord Kenyon over a hundred years ago laid it down that a tenant from year
to year cannot be dispossessed without a six months' notice ending at the
expiration of a year, and indeed, I take this to be familiar knowledge" .
11 Ibid ., at p . 389 .
17 Both the courts and text-writers have
stated that the law with respect
to notice to quit is not necessarily the same for monthly or weekly tenancies
as it is for a yearly tenancy . See Woodfall's Landlord and Tenant (19th ed.)
at p . 404 ; Davis v . Fraser & Shaw (1920), 61 D .L .R . 53 (B .C . - Co . Ct .) ;
Burgoyne v. Mallett (1912), 5 D .L .R. 62 (B .C . C .A .) ; Baker v. McCurdy
(1914), 7 W.W.R . 727 ; Simmons v. Crossley, infra, footnote 35 .
12
11
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What of the Canadian cases? The available reports indicate
that the development of the law concerning notice to quit has
been largely confined to the Western Provinces. The Manitoba
case of Burrows v. Mickelson is is one of the first reported cases.
Here the court, attempting to apply the principles laid down in
the Sidebotham case to a monthly tenancy, held that a notice to
quit was good if it expired on either the last day or the anniversary of the commencement of the tenancy.
British Columbia furnished the next decision, in which, differing from the previous case, the court by way of dicta upheld the
rule of law that the last day of the tenancy was the proper day
for the termination of the notice to quit .19 Then a Saskatchewan
court in the case of Baker v. McCurdy 20 decided that the last day
of the tenancy was the only proper day for the expiration of the
tenancy . Haultain C.J., delivering the judgment of the court,
said :
In this case the notice is given on the 23rd October for the 15th of November, and is, in my opinion, bad, because it does not expire on and with
the last day of the period of the tenancy .

Next an Alberta court held that the last day of the tenancy
was the proper day for the expiration of a notice to quit.21 This
was followed shortly by a similar decision in the case of Walker v.
Oram,22 where Ford J. held that a notice to quit, in order to be
effective to terminate a tenancy from year to year, must be a half
year's notice to quit at the end of some year of the tenancy.23
A third Alberta case follows, in which Crawford D.C .J. held :

In the case of a monthly tenancy, such as this, neither party in the
absence of an express agreement, can determine the tenancy except by
a month's notice expiring at the end of the periodic month from the commencement of the tenancy . 4

Although Judge Crawford distinguished Baker v. McCurdy on the
question of the length of time required for a notice to quit, he
agreed with the principle that notices to quit must expire on the

is (1904), 14 M .R . 739 (Perdue J .) .
Burgoyne v. Mallett (1912), 5 D .L.R . 62 (B .C . Co . Ct .) . This case
actually dealt with a weekly tenancy, but the principle that the tenancy was
to be ended by notice expiring the end of the week, was upheld.
29 (1914), 7 W .W.R . 727 (Sack . C .A. en bane) ; 30 W .L .R . 79, at p. 81.
21 Re Campbell and Doering, [1924] 2 D .L .R . 1131 (Alta . S .C ., Simmons
J.) . This case was reversed on appeal on the ground that there had been
sufficient length of notice to quit.
22 [1929] 3 D .Z.R . 734 (Alta. S .C .) .
23 It is interesting to note that of these last four cases, none refer to each
other or to the Sidebotham case . From these decisions it would appear that,
with the exception of Manitoba, the Western Provinces all agree with the
Single Day Advocates .
24 Johnson v . Solway, [193312 W.W .R . 75, at p . 77 (Alta.) .
19
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last day of the tenancy. He cited two English cases" to support
his conclusion, but did not refer to any Canadian cases other
than Baker v. McCurdy.
The next few years produced several decisions of varying
effect. The previously reported Alberta cases apparently did not
find favour with the court in Taylor v. Blair, 26 a case dealing with
a tenancy ending on December 31st. Here McLaurin J., without
being specific as to his authority, said
Under the authorities it would appear that notice to take effect either
December 31, or January 1 would be good.

It is interesting to note that in the same year in which McLaurin
J. agreed with the Double Day Advocates, the Appellate Division of the Alberta Supreme Court, in Laidlaw v. Redhill,27 indicated that it favoured the stand of ;the Single Day Advocates.
Hogarth D.C.J., in the Saskatchewan case of Lupastian v.
Strijack, 2 $ was another who stood with the Double Day Advocates. His approval of the - statement that "the notice to quit must,
correspond with the commencement of the term" is rather surprising in the face of the weighty dicta of the Saskatchewan
Court of Appeal in Baker v. McCurdy, by which one would think
the District Court would have been guided . However, in another
Saskatchewan case the following year the court once more agreed
with the Single Day Advocates in their submission that notice to
quit must expire at the end of the current period of the tenancy. 2 9
It would appear from Mr. Arnup's comment that the Ontario
courts have elected to follow the minority opinion of Western judges, in supporting the submission of the Double Day Advocates.
Goodall & Moore v. Odolphy,3° however, is one reported Ontario
case in which the court did not hold with the Double Day Advocates. The issue was tried before a county court judge, but it is
suggested that the court was perfectly correct in stating the law to
be that "The notice necessary to terminate a monthly tenancy is
25 Precious v. Readie, [192412 K .B . 149 ; Queen's Club Gardens Estates v .
Bignell, [19241 1 K.B . 117 .
28 [1J43] 1 W .W .R . 170 (Alta.) .
27 [194313 W .W .R . at p . 657 ; [194411 D .L .R . 347 . This case dealt with a
question which does not concern us . However, Ford J. A ., in delivering the
majority judgment of the court, stated, "the notice required would be a half
year's notice terminable at the end of any year of the holding" . Although
further on in his judgment it would appear that he disagreed with his previous statement, this disagreement must be disregarded because it was based
on a dictum of Lord Ellenborough which was enunciated under such conditions as to render it of no authority for the present question.
28 [1946] 2 W.W .R . 396 .
29 In Re Landlord & Tenant Act, [194711 W .W.R . 798 (Ross D .C .J .) .
10 [19461 O .W .N . 661 .
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a month's notice, ending with a month of the tenancy", and that
the decision ought to be followed.
In the latest Canadian case of Mital v. Andrews 31 O'Halloran
J.A ., after reviewing both English and Canadian authorities and
distinguishing Sidebotham v. Holland on the ground that it was
based on local custom, held that in the case of a monthly tenancy
notice to quit must expire with the last day of the tenancy.
It seems rather strange that many of the Canadian cases, after
citing the Sidebotham case, should cease to follow the development of the English case law on the termination of leases . How
ever, this situation does seem to have developed. From the earliest
times in England, a yearly tenancy could generally speaking only
be terminated by a notice to quit expiring on the last day of the
tenancy.32 This common-law rule was subject, however, to local
custom, which might affect the date of termination of the notice
to quit.33 Local customs apart, the reported decisions, with the
exception of Sidebotham v. Holland, all favour termination of the
notice to quit on the last day of the tenancy.34
A trilogy of English cases decided by divisional courts in the
1920's provide an exhaustive discussion of the subject. Simmons
v. Crossley" was the first of these, and strangely enough Swift J.
in his judgment cited Sidebotham v. Holland as his authority for
the statement:
It is clear law that in the absence of agreement or local custom to the
contrary, a yearly tenancy can only be determined by a notice to quit
expiring on the last day before the anniversary of its commencement . 36

Thus we have the paradox of an English judge citing the Sidebotham case as authority supporting the Single Day Advocates
and Canadian judges citing the same case in support of the Double Day Advocates . An extensive discussion of the length of

31 Supra. footnote 2. Sloan C .J. and Robertson J .A. confined the reasoning for their decision to the provisions of section 15B(a) of W .P .T.B . Order
800 . O'Halloran .T.A . considered that this section may be taken as a clarification of the common law . He also determined that the common law requires
notices to quit to expire on the last day of the tenancy .
32 See Jones v . Mills (1861), 10 C.B .N.S . at p . 800, 142 E .R . 668, where
Byles J . said : "Ever since the time of Henry 8, a tenancy from year to year
has been terminated by a six months' notice ending with the current year".
33
See Doe d . Spicer v . Lea (1809), 11 East 312, 103 E .R . 1024, where the
court held that no custom had been sufficiently established to take the case
out of the general rule that the notice must end on the last day of the tenancy .
See also Simmons v . Crossley, infra footnote 35, and Mital v . Andrews, supra
footnote 2 .
34 Even the case of Kemp v. Derrett, which Lindley L.J . used for his own
purposes in the Sidebotham case, and which Smith L.J . tried to discredit in
the same case, has been cited as an authority for stating that a quarterly
tendency must be terminated by notice to quit expiring with some quarter.
35 [192212 K .B . 95 .
3s Ibid., at p . 103 .
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notice and the date of termination of a notice to quit for monthly
and weekly tenancies is to be found in Queen's Club Gardens
Estates Ltd. v. Bignell.3' Lush J., in delivering the main judgment,
reviewed many of the authorities and yet did not mention Sidebotham v. Holland. He summarized his findings by stating :
I think the true view is that in any periodic tenancy, whether it be yearly, quarterly, monthly or weekly, the notice to quit must expire at the
end of the current period."

The third case of the trilogy is Precious v. Reedie .39 Here Sankey
J. in presenting his view of the law said :
In a weekly tenancy the notice to quit is a week's notice expiring at the
end of the periodic week, and in a monthly tenancy a month's notice
expiring at the end of the periodic mouth . 4o

'The failure of provincial courts in Canada to consider three cases
in which such positive statements appear is presumably due to
-oversight .
Two recent decisions bring the English jurisprudence on this
;subject -up to date. Lord Greene in Hankey v. Clavering 4 l lays
down a rule of construction for notice to quit which it would be
well to keep in mind . He states :
Notices of this kind are documents of a technical nature, technical because they are not consensual documents, but, if they are in proper
form, they have of their own force without any assent by the recipient
the effect of bringing the demise to an end . They must on their face and
on a fair and reasonable construction do what the lease provides they are
to do . It is perfectly true that in construing such a document, as in construing all documents, the Court in the case of an ambiguity will lean
in favour of reading the document in such a way as to give validity, but I
dissent entirely from the proposition that where a document is clear and
specific, but inaccurate in some matter, such as that of date, it is possible
to ignore the inaccuracy and substitute the correct date orother particular because it appears that the error was inserted by a slip .

In Lemon v. Lardeur 42 the Court of Appeal, apparently disregarding Sidebotham v. Holland, reviewed the authorities again and
approved , the decisions in Queen's Club Gardens Estate Ltd. v,
Bignell and Precious v. Reedie .
Possibly the reader will say that all this leaves the problem
,of giving a proper notice to quit, when the exact date of the
commencement of the tenancy is uncertain, in an unsatisfactory
.state . This problem is, however, easily met. If the date of the
a
[192411 K .B . 117 .
38 Ibid ., at p . 124.
.
39 [19241 2 K .B . 149 .
40 Ibid ., at p . 152 .
'41 [194212 K .B . 326, at p . 329.
42 [194611 K .B . 613 (Morton, Somervell and Asquith, LJZ) .
37
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commencement of the tenancy is known, we have the positive
rule that the notice to quit must expire on the last day of the
tenancy. If the date of the commencement of the tenancy is
uncertain, the courts have offered the simple remedy of adding at
the end of the notice sufficient words to cure any defect in the
exact date . Smith L.J. in the Sidebotham case, in reference to a
yearly tenancy, suggested the words:
or at the expiration of the year of your tenancy which shall expire next
after the end of one-half year from the service of this notice.

Lush J. in Queen's Club Gardens Estate Ltd. v. Bignell considered
the problem as follows:

If the party who desires to give notice is doubtful as to the day on which
the period expires, he can make sure that the notice will be valid by
adding the words that are given in the common form of notices to quit
to the effect that if the date mentioned is not the real date on which
the period expires then the notice to quit is to expire on the proper day
of expiry next after the expiration of the current period . 43

The rule of law to be taken from the various cases which have
been cited in this comment is that notice to quit must expire on
the last day of the tenancy. Accordingly, if a specific date unqualified by the proper additional words is named, that date must
be the last day of the tenancy, or the notice is invalid. Mr. Arnup
may be correct in his contention that the law in Ontario, as now
settled by the Ontario Court of Appeal, allows a notice to quit
to expire on either of two days . However, I suggest that this is
not the accepted law in other provinces of Canada. Statements in
the judgments of the appeal courts of England, Saskatchewan,
Alberta and British Columbia indicate that all these courts hold
that only the last day of the tenancy is the proper day for the
termination of a notice to quit. And it is submitted that the courts
which still have to deal with the question of termination of a notice to quit should so hold.
ERIC L. TEED
Saint John, N.B.

INTERNATIONAL LAW - LEAGUE OF NATIONS - THE PRESENT
FORCE OF THE MINORITIES TREATIES .- On March 1st, 1948,

the Economic and Social Council of the United Nations "requested the Secretary-General to study the question whether

43 Supra footnote 37, at p. 126. One must remember that the specific date
need not be mentioned in a notice to quit. See Addis v. Burrows, [1948] 1
K.B . 444 (C .A.), and Swift J . in Simmons v. Crossley, supra footnote 35 .
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and to what extent the treaties and declarations relating to international obligations undertaken to combat discrimination and to
protect minorities . . . should be regarded as being still in force,
-,t least in so far as they would entail between contracting states
rights and obligations the existence of which would be independent of their guarantee by the League o£ Nations ; and to report . .' .
to . . . the Commission on Human Rights" .' At the time of
writing 2 the Secretary-General has not presented his report.
The request made by the Economic and Social Council arose
out of a report by the Commission on Human Rights in which
the Commission, after asking the Council to consider the question
,of the present validity of the treaties and declarations, suggested
that the Council might see fit to request an advisory opinion from
the International Court of Justice upon the matter . 3 In view of
this suggestion it is somewhat surprising that the Council decided
to ask the Secretary-General to study the question and give an
opinion. As will be shown, the matter is one of considerable legal
-complexity unlikely to be determined to the satisfaction of the
states concerned by any legal authority save the highest. The
matter is also one of considerable political importance . It has
previously been found in the organs of the United Nations that
to request the. Secretary-General to- express an opinion of a legal
character on an important issue in which law and politics are
mixed is a procedure not likely to make an effective contribution
to a settlement. The state adversely affected by the SecretaryGeneral's ruling usually joins issue on the law involved when the
ruling is received and the organ concerned finds itself no further
advanced than when it referred the question to the SecretaryGeneral. In the circumstances it appears that the Council would
have been better advised in this case to seek an opinion from
some authority other than the Secretary-General. The following
examination of the law involved in the question reinforces this
conclusion.
The treaties and declarations referred to in the resolution of
the Council are as follows :
(1) the Treaty of Versailles of June 28th, 1919, as regards
minorities in Poland ;
1 Resolution 116 (VI) . C .
2 Since the date of writing the Secretary-General has presented his report
to the Commission on Human Rights (U . N . Doe . E/C N . 4/367) . The report, which is a very long and complicated document, was referred for consideration at the next session of the Commission .
s Official Records of the Council, Third Year, Sixth Session, Supplement
. No . 1, page 11 .
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the Treaties of Saint-Germain-en-Lave of September 10th,
1919, as regards minorities in Austria, Yugoslavia and
Czeckoslovakia ;
(3) the Treaty of Neuilly-sur-Seine of November 27th, 1919,
as regards minorities in Bulgaria ;
(4) the Treaty of Versailles of December 9th, 1919, as regards minorities in Roumania ;
(5) the Treaty of Trianon of June 4th, 1920, as regards minorities in Hungary ;
(6) the Treaty of S6vres of August 10th, 1920, as regards
minorities in Greece;
(7) the Convention of Paris of November 9th, 1920, as regards
minorities in Danzig ;
(S) the agreement approved by the Council of the League of
Nations on June 27th, 1921, as regards minorities in the
Aaland Islands ;
(9) the declarations made before and approved by the Council
of the League of Nations on October 2nd, 1921, May 12th,
1922, and July 7th, 1923, as regards minorities in Albania,
Lithuania and Latvia respectively ;
(10) the Treaty of Lausanne of July 14th, 1923, as regards
minorities in Turkey ;
(11) the declaration made before and approved by the Council
of the League of Nations on September 17th, 1923, as
regards minorities in Estonia;
(12) the Convention of Paris o£ May 9th, 1924, as regards
minorities in Memel ;
(13) the declaration made before and approved by the Council
of the League of Nations on May 11th, 1932, as regards
minorities in Iraq.
It will be seen from this list that there were a total of seventeen international acts which formed the basis of the regime established under the League of Nations to protect the rights of minor
ity groups. Broadly speaking, each of these acts contained the
same obligations . The states concerned assured full and complete
protection of life and liberty to their inhabitants without distinction of birth, nationality, language, race or religion . In addition,
their inhabitants were guaranteed equality before the law and the
right to use any language in private intercourse, commerce, the
press and at public meetings. All members of minority groups
were also given the right to establish, manage and control charitable, religious and social institutions and schools . All these obligations (they are not exclusive) were stated to be of international
(2)
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concern and were placed under the guarantee of the League of
Nations . It was also provided that the obligations could only be
modified with the assent of a majority of the members of the
Council of the League.
The. seventeen international acts may be classified into four
divisions :
(1) declarations before the Council of the League of Nations
covering minorities in Albania, Estonia, Iraq, Latvia and
Lithuania;
(2) Peace Treaties with the former Enemy Powers in World
War I covering minorities in Austria, Bulgaria, Hungary
and Turkey ;
(3) treaties concluded by the Principal Allied and Associated
Powers with states created or enlarged at the end of
World War I covering minorities in Czeckoslovakia, Greece,
Poland, Yugoslavia and Roumania ;
(4) the conventions covering minorities in Danzig and Memel
and the agreement approved by the Council of the League
regarding minorities in the Aaland Islands .
The acts in each of these four divisions , will be examined briefly
in turn.
(1) It seems clear that at least three of the declarations made
before the Council of the League of Nations do not have any
force at the present time. Estonia, Latvia and Lithuania were in
corporated in the Soviet Union in 1939. Although the doctrine of
state succession is not clearly established in international, law,' it
is generally recognized that, when one state is absorbed into
another, obligations of a "personal" nature, that is, obligations
arising directly from the distinct personality of the absorbed
state, do not devolve upon the successor state. The declarations
made by the Governments of Estonia, Latvia and Lithuania seem
to be concerned with commitments of this kind. They should not,
therefore, be regarded as having devolved upon the Soviet union .
Before examining the question whether the remaining two
declarations are still in force, it is necessary to consider the nature
of the declarations and the resolutions of the Council approving
them as legal acts. There would appear to be four possibilities :
firstly, that the declarations are agreements between the declarant
states and the Council of the League ; secondly, that they are agreements between the declarant states and the states represented on
the Council at the time they were made ; thirdly, that they are
agreements between the declarant states and the international
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community ash a whole as represented by its agent, the League
of Nations; and fourthly, that they are unilateral declarations .
Very little evidence is to be found in the records of the meetings of the Council of the League of Nations to show which of the
four possibilities mentioned was regarded as correct when the
declarations were made and approved. Such evidence as is contained in these records seems to point, although not very definitely, to the fourth possibility as the correct one. The representative of Estonia concluded his declaration before the Council by
stating that " . . . this Declaration . . . must not . . . be regarded as constituting a Minorities Treaty".4 These words did
not meet with any opposition . The Government of Lithuania
decided that its declaration was not such an international act as
required ratification and the Council tacitly agreed with this
view.' In this connection it is also relevant to note that two of the
five declarations made were expressed in legal language and form;
the others were merely presented as ordinary statements before
the Council.
In these circumstances it is difficult to arrive at any definite
conclusion as to the legal character of the declarations . Such information as can be found in the travaux prÉparatoires appears to
suggest that they were merely unilateral declarations of a particularly solemn nature . In this case and apart from other circumstances which may have affected their validity, they may be considered as still in force unless expressly denounced .
However, one is reluctant to conclude that engagements of the
importance of these declarations are of such an informal legal
character. There are still three other possibilities to be considered
but there are objections to each of them. As to the possibility
that the declarations and the resolutions of approval constitute
agreements between the declarant states and the League of Nations acting through its agent the Council, it is difficult to understand, if this was the intention, why a formal memorandum of
agreement subject to ratification was not drawn up in each case .
The possibility that the declarations and resolutions are agreements between the declarant states and the states represented
upon the Council is difficult to reconcile with the fact that the
membership of the Council changed periodically unless it is realized that the members of the Council were responsible to the
members of the League as a whole. When this fact is appreciated,
this possibility is shown to be the same as that first mentioned.
4 League of Nations Doe. C.L . 110, 1927, I, Annex, p. 15 .
' Idem ., p. 36 .
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The third possibility, that the declarations and resolutions should
be regarded as agreements between the declarant states and the
international community, remains to be considered . This view is
attractive. It supposes, however, that international law recognizes the international community as a legal person capable of
concluding agreements. It is doubtful if this is -the case.
(2) The Peace Treaties with the former Enemy Powers in
World War I fall into two groups : those with Bulgaria ; Hungary
and Austria, states defeated in World War II; and that with
Turkey, a state victorious in that war .
The relevant treaty in the case of Bulgaria is the Treaty of
Neuilly-sur-Seine, which was concluded between Bulgaria, on the
one hand, and a number of states, on the other, some of which
fought with Bulgaria in World War II, others of which fought
against her, and the remainder of which were neutral . The effect
of war upon multilateral treaties is still not very definitely formulated in international law, but the authorities seem to agree that
treaties to which both belligerents and neutrals are parties are not
abrogated upon the outbreak of war . At most their performance
is suspended, but only as between the belligerents, and resumes
upon the termination of the war,-unless it is agreed otherwise .
Accordingly, it appears that as between Bulgaria and her
opponents in World War II (Belgium, the British Empire, China,
Cuba, France, Poland, Siam, Yugoslavia and the United States of
America) the Treaty of Neuilly-sur-Seine may be regarded as
having been suspended during hostilities but as having been revived upon the termination of the war ; as between Bulgaria and
states which fought with her (Italy, Japan and I$oumania) or were
neutral (Hedjaz and Portugal) the Treaty was unaffected by the
wars It remains to be seen whether events since the termination
of the war have affected the position.
& Czeckoslovakia has not been included in this classification, although it
was a party to the Treâty . It is difficult to determine in which category this
state should. b e placed . Italy has been shown as an ally of Bulgaria for the
sake of convenience although, of course, she was also an enemy . The conclusion reached above is supported by an inference which may be drawn from
Article 10 of the Treaty of Paris of 1947 with Bulgaria and the corresponding
articles of the parallel treaties with Italy, Roumania and Hungary : This article
gives each of the Allied and Associated Powers the right to specify which of
its pre-war bilateral treaties with Bulgaria should be continued in force or
revived. No mention is made of multilateral treaties which presumably were
regarded as unaffected by the war or as having been in suspense and automatically reviving. From statements made by the United Kingdom and the
Soviet Union at the Peace Conference it is clear that the Council of Foreign
Ministers had agreed that it was unnecessary to make specific provision for
the revival of multilateral treaties as they had merely been in abeyance
during the war and would be automatically revived . (Documents of the
Peace Conference (C .P .) J . R . 6th . Meeting and (C .P .) (Plen .) 24)
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The Peace Treaty of Paris of 1947 with Bulgaria contains provisions obliging the Government of Bulgaria to see that human
rights and fundamental freedoms are observed in that country. It
is evident that the protection of the rights of minorities is guaranteed by these provisions. It may be argued, therefore, that the
provisions of the Treaty of Neuilly-sur-Seine upon this subject
have been supplanted by the relevant provisions of the Treaty of
Paris.
This argument is of doubtful legal value. In the first place,
there are considerable differences between the relevant provisions
of the two treaties : in particular, the provisions of the Treaty of
Neuilly-sur-Seine are more specific in the rights which they guarantee to minority groups . In the second place, the states parties
to the two treaties are not the same. In the third place, the records
of the Paris Peace Conference do not give any clear proof that
the draftsmen of the later treaty intended to supplant the provisions of the earlier.
The relevant treaty in the case of Hungary is that of Trianon.
The remarks already made in connection with the Treaty of
Neuilly-sur-Seine apply also to this treaty . However, there was
one event during World War II which has a bearing upon the
question of the present force of the minority obligations of the
Treaty of Trianon in so far as they relate to the German minority
in Hungary. At the Potsdam Conference the United Kingdom,
the United States and the Soviet Union decided that the German
minorities in Czeckoslovakia, Hungary and Poland should eventually be transferred to Germany. Assuming that this decision has
been implemented, it is clear that the obligations of Hungary
under the Treaty of Trianon as regards the German minority in
its territory have been extinguished .?
It can be argued either that the minority provisions of the
Treaty of Saint-Germain-en-Laye, as regards Austria, are still
in force or that they are no longer in force. Austria was annexed
by Germany in 1938 and the extinction of the Austrian state was
widely recognized .' At Moscow in 1943 the United Kingdom, the
United States and the Soviet Union declared that they regarded
the annexation as null and void and that they did not consider
themselves bound by changes effected in Austria since the annexation . Subsequently the Austrian state reappeared .
In view of this declaration it may be contended that the new
7 As to the Czeekoslovak minority in Hungary, see the remarks made
regarding Czeekoslovakia .
8 Survey of International Affairs, 1939, Vol. 1, pp . 221-2 .
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Austrian state continues the Austrian state -of 1938. Treaties to
which Austria was a party in 1938 are, therefore, still in force
after a period of suspension. It may alternatively be argued, however, that the Austrian state of 1945 is a completely new legal
person. If this argument is accepted; the question of state succession with respect to treaties to which Austria was a party in
1938 arises. It has previously been indicated that it seems there
should not be any succession as regards minority obligations ;
hence the conclusion is reached that the minority provisions of
the Treaty of Saint-Germain-en-Laye lapsed in 1938.
Probably the second of the two views is the more correct .
The first view rests principally upon a declaration by three states
only and it would not appear wise to assume that this assessment
-of the legal position is widely endorsed. It may be argued that
these three states acted as agents for the powers victorious in
World War II, but this contention cannot be lightly accepted .
World War II would seem to have had effects upon the Treaty
,of Lausanne between Turkey, on the one hand, and most of the
Principal Allied and Associated Powers, on the other, similar to
those which were produced in the case of Bulgaria and the Treaty
of Neuilly-sur-Seine . As between Turkey and some of the other
parties to the Treaty, its provisions would seem to have been
suspended during the war but revived thereafter. As between
'Turkey and the other parties, the provisions of the Treaty would
:appear not to have been affected.
(3) The treaties concluded between the Principal Allied and
Associated Powers and states created or enlarged at the end of
World War I fall into two groups : that with Roumania, a state
-defeated in World War II, acrid those with Czeckoslovakia, Greece,
Poland and Yugoslavia, states victorious in that war . The remarks already made regarding Bulgaria and the Treaty of Neuillysur-Seine apply equally to the Treaty of Versailles with Roumania . The minority obligations of Greece, Poland and Yugoslavia would appear to have been unaffected by the course of
,events, except that, as regards its German minority, the obligations of Poland have probably been extinguished by the implementation of the Potsdam decision previously mentioned .
Similarly, the obligations of Czeckoslovakia towards its German minority are probably no, longer in force. As regards its
Hungarian minority, the Peace Treaty of 1947 with Hungary
requires Hungary and Czeckoslovakia to, solve by arrangement
the minority problem between the two countries . Assuming that
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such arrangements have been made and carried out, the respective obligations have been extinguished .
(4) The convention by which the Free City of Danzig guaranteed the protection of the Polish minority upon its territory is
no longer in force since Danzig has been incorporated in Poland .
Similarly, the convention between France, Italy, Japan and the
United Kingdom, on the one hand, and Lithuania, on the other,
in which the latter state undertook to protect minorities in Memel
has no validity at the present time in view of the annexation of
Lithuania by Germany in 1939.
The validity of the agreement concluded between Finland and
Sweden, and approved by the Council of the League of Nations,
to assure the rights of the Swedish minority in the Aaland Islands
does not seem to have been affected by events which have taken
place since it was negotiated .
In the course of the examination which has been made of the
treaties and declarations upon which the minorities régime was
based, conclusions have been reached that some of the basic obligations have been extinguished by the course of events since they
were undertaken . It has been concluded, however, that the other
basic obligations are still in force. Nevertheless, if these latter
obligations are to be regarded as still binding, they will also have
to resist successfully the operation of the doctrine rebus sic
stantibus . Perhaps the best explanation of this doctrine is contained in Article 28 of the Draft Convention on the Law of
Treaties prepared by the Harvard Law School. The doctrine is
explained there as follows: "A treaty entered into with reference
to the existence of a state of facts, the continued existence of
which was envisaged by the parties as a determining factor moving them to undertake the obligation stipulated, may be declared
by a competent international tribunal or authority to have ceased
to be binding . . . when that state of facts has been essentially
changed" .
It may be true that the "state of facts" which existed in the
period when the treaties and resolutions of the Council of the
League of Nations constituting the minorities régime were concluded and adopted has now "essentially" changed. In this connection the following circumstances, inter alia, are relevant :
(a) the League of Nations under whose auspices the régime
was established has disappeared;
(b) the League of Nations guaranteed the observance of the
basic commitments - this guarantee has also disappeared;
(c) a régime of human rights and fundamental freedoms, in-
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eluded in which are obviously the protection of the rights
of minority groups, has been established under the Charter of the United Nations and the Peace Treaties of 1947.
Although arguments can readily be adduced to show that each
of these circumstances, considered separately, should not affect the
validity of such of the minority commitments as have not been
extinguished for other reasons, it cannot be denied that a marked
change of events involving the minorities régime has taken place
over- the last eleven years. Whether this change of events has been
significant enough to justify an application of the, doctrine rebus
sic stantibus is a problem for a "competent international authority or tribunal" to determine . The Secretary-General of the United Nations would not appear to be such an authority . There has
been a marked reluctance by tribunals to apply the doctrine in
the past. The decision whether or not it should be applied in this
instance seems of sufficient importance to give the question 'the
nature of a test case which should materially help to establish
firmly the law upon this controversial subject.
'
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