QUASI-JUDICIAL POWERS UNDER THE
UNEMPLOYMENT INSURANCE ACT
H . S. RELPH*
Ottawa

The Unemployment Insurance Commission, created by
the Unemployment Insurance Act, 1940, 1 is another of those
government agencies with special powers which are looked upon
with distrust by some members of the legal profession . The
transfer of jurisdiction .from the regular courts of law to administrative bodies or tribunals vested with legislative, administrative
and quasi-judicial powers is considered by many as a dangerous
infringement upon liberty, while another school of jurists emphasizes "the importance of the new functions of the state and the
need for procedures swifter and more expert than those followed
in the regular courts of law" . 2
It is not the business of a civil servant to delve into such
problems . His practical attitude towards any statute enacting
a new modus vivendi is, of course, much too commonplace to
allow of any sort of entanglement with the problems of the jurist .
This article will achieve its purpose therefore if it conveys to
the legal profession a practical understanding of the quasijudicial functions of the Unemployment Insurance Commission
itself and of its statutory adjuncts : the insurance officers, the
courts of referees and the Umpire . Preliminary observations
will help in giving a clear picture of the rôle played by each of
these in the operation of the Act.
Preliminary Observations

The Unemployment Insurance Act, 1940, as amended, is
administered by a Commission appointed by the Governor in_
Council, composed of a Chief Commissioner, a Commissioner
appointed after consultation with organizations representative
of employers and a Commissioner appointed after consultation
with organizations representative of workers. 3 Authority is
conferred upon the Commission to make regulations (legislative
* Lieutenant-Colonel Relph is the Chief Claims Officer of the Unemployment Insurance Commission . For recent articles on the practical operations
of two quasi-judicial boards established during the last war, the reader may
be interested to turn to Anger, The Wartime Prices and Trade Board (1946),
24 Can . Bar Rev . 569, and Murchison, The National War Labour Board
(1946),
, 24 Can . Bar Rev . 673 .
4 Geo . VI, c . 44, as amended by 7 Geo . VI, 1943, c . 31 and by 10
Geo . VI, 1946, c . 68 (hereinafter referred to as the Act .)
2 F. R. Scott, Administrative Law : 1923-1947 (1948), 26 Can Bar Rev.
268 .
a
Act, ss. 4 to 12 .
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powers) with respect to specific provisions of the legislation and,
generally, for parrying the Act into effect (executive powers) .4 ,
Under the Act and the regulations passed by the Commission,
certain powers are conferred upon what is known as the statutory
authorities, i.e., the insurance officers, the courts of referees and
the Umpire . The functions, of such authorities, while not of an
administrative nature, are definitely quasi-judicial in character.
The establishment of courts of referees and _the appointment of
an Umpire as the final arbiter are for the added protection of
the public, the Act giving to claimants the right to appeal, within
twenty-one days, against any decision of an insurance officer . .
The Unemployment Insurance Fund,b to which employers,
employees and the Dominion Government are -contributors, is
intended solely for the purpose of protecting insured persons.
against involuntary unemployment for short periods of time. I
It is definitely a trust fund established for a specific purpose and
must be safeguarded as such against claims-. for benefit 'arising out"
of an insured .person's voluntary, unemployment and against
fraudulent claims .
Every employed person, upon entering insured employment
as, defined by the Act, receives an insurance book and is given an
insurance number, the latter being retained by him permanently .
To all intents and purposes he has entered into a contract of
`insurance with the Unemployment Insurance Commission against
involuntary unemployment.
The Act permits of a procedure whereby suitable employment,
if available, is found by the local offices 6 of the Commission for
persons who become unemployed irrespective of whether or not
they are insured persons or potential claimants for benefit. If no
suitable employment is available and the persons are insured
under the Act, the necessary machinery is provided for the taking .
of claims for benefit. The rate of benefit' depends upon the average
~of daily employee contributions made during the two-year period
immediately preceding the date of the claim and the duration of
the period of benefits depends upon the number of contributions
' Act, s., 97. All the Regulations made by the Commission pursuant
to the Act have been compiled and published in an office consolidation (which
can be secured from the King's Printer) under the general title "The Unem
ployment Insurance Regulations, 1947" . The following have been included:
General Regulations (referred to as Gen . R.), Coverage Regulations (C.R.),
Contribution Regulations (D.R.), Benefit Regulations (B.R.), and National
Employment
Service Regulations (N.E.S.R.).
s Act, ss. 77 to 81.
,
Act, ss. 88 to 91 .
7 Act, s. 31.
$ Act, s. 30 ; B .R. 7.
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recorded during the five-year period immediately prior to the
date of the claim and the number of days' benefit received by
the claimant during the preceding three years.
The Act provides that all claims for benefit and all questions
arising in connection with such claims shall, in the first instance,
be submitted for examination to an insurance officer 9 who. shall
decide whether or not the claimants have fulfilled the statutory
conditions and have proved the conditions precedent to the
receipt of benefit. It also provides for the reference of claims and
appeals to courts of referees and, subsequently, to the Umpire.
Before discussing the very important powers of adjudication
given to the statutory authorities, it is necessary to outline
briefly the procedure that is followed from the moment an insured
person becomes separated from his employment and desires to
claim benefit. The procedure will be divided as follows: I. Initial
steps by claimants ; II. Functions of the insurance officers ; III.
Courts of referees ; IV. The Umpire.
I . Initial Steps By Claimants
When an insured person becomes separated from his employment he should report at once to the nearest local office of the
Commission and, if there is no likelihood of his obtaining suitable
employment immediately, either through his own efforts or
through those of the local office, he should inquire regarding his
entitlement to benefit. National employment offices have been
established in localities where the industrial population warrants
them, for the purpose of registering persons for employment,
filling employers' orders for help and receiving claims for benefit
from insured unemployed persons. Twenty-five offices are located
in the Maritimes, forty-nine in Quebec, seventy-two in Ontario,
twenty-eight in the Prairies and twenty-one in British Columbia,
and arrangements have been made to permit unemployed persons
who reside at a distance from a local office to register for employment and make claims for benefit by mail, itinerant service or
periodic reporting.
Four Statutory Conditions
An insured person, upon becoming unemployed, obtains his
insurance book from his last employer or makes arrangements to
do so. If he wishes to obtain benefit, he must fulfil the following
statutory conditions :"
' Act, s . 54 ; B .R. 6.
10

Act, s . 28(1) .
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(1) That 180 daily contributions have been recorded on ~ his
behalf while in insurable employment during the two years'
immediately preceding the date on which he makes his claim
and, if he wishes to establish a second or subsequent benefit
year, that 60 of the 180 daily contributions have been recorded
on his .behalf since he commenced his previous benefit year .
A benefit year", cannot exceed a period of twelve months
and it may become exhausted if the total number of benefit
days to which the claimant is entitled has been drawn before
the expiration of that period . An extension of the two-year
period" may be granted to a claimant who is unable to fulfil the first statutory condition if he can show that during
this period he was, inter alia, incapacitated for work, employed in excepted employment or engaged in business for
himself.
(2) That during the year immediately preceding the date
on which the benefit year commences not more than half of
the contributions were made at the lowest rate of contribution
specified in the Act (Class "0") .
(3) That he has made his claim in the manner prescribed 13
by the Commission, i.e., (a) registered for employment at a
local office ; (b) made . a claim for benefit; (c), lodged or made
arrangements to lodge his" insurance book; (d) signed the
Unemployment Register ; and (e) furnished such further
information as to the fulfilment of the conditions, proof of
dependency and absence from disqualification as may be
required.
(4) That he is at least sixteen years of age.
Conditions Precedent

In addition, a claimant must also prove the following
conditions precedent 14 in respect of each day for which benefit
is claimed:
(1) That he is unemployed . A claimant is -deemed not to
be unemployed 15
(a)
for any period during which he continues to receive
remuneration or compensation for ,loss of, and substantially equivalent to, the remuneration he would have
received if his employment had not terminated ;
11
Act, s. 36.
12
Act, s. 28(3) ; B.R . 3:
B.R . 2(1), (2) .
14 Act, s. 27(1).
15
Act, s. 29 ; B.R . 5.
13
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(b) on any day on which, notwithstanding that his
employment has terminated, he is following an occupation from which he derives remuneration or profit unless
(i) that occupation could ordinarily be followed by him
in addition to and outside the ordinary working hours
of his usual employment, and (ii) the remuneration or
profit does not exceed $1 .50 per day or, if paid or earned
in respect of a period longer than a day, the daily average
does not exceed that amount;
(c) on any day that is recognized as a holiday for his
grade or class at the place at which he is employed;
(d) on any day of any calendar week during which
he works a full working week ;
(e) on any Sunday; or
(f) on any day prior to the day he makes a claim for
benefit. (Special provision is made to permit a claimant
to antedate a claim for benefit but he must establish
good cause for not making his claim earlier.ls He must
show that he was prevented from making his claim by
circumstances over which he had no control or that circumstances existed at the earlier date which were
sufficiently reasonable to prevent his making a claim;
provided in both cases that he subsequently, without
undue delay, rectified his omission .)
(2) That he is capable of and available for work. Since the
Act is not a health insurance measure, the question of capability and availability of a claimant are important factors and
the circumstances peculiar to the case and the employment
history of a claimant must be given careful consideration.
(3) That he is unable to obtain suitable employment .
These three conditions are protective and qualifying measures
which are intended to safeguard the insurance fund against bogus
and fraudulent claims.
Waiting and Non-Compensable Days
Before a claimant is entitled to benefit in any benefit year,
he must serve nine waiting days (which are non-compensable)
from the date on which he establishes his entitlement to benefit.
Also a- claimant is - not entitled to benefit for the first day of
unemployment in any claim week (six consecutive days exclusive
of Sunday, commencing on his claim day), unless he is unemployed
11

Act, s . 36( 6) ; B .R . 13 .
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for the whole of that week or unless the first day of unemployment in that week immediately follows a full week of unemployment. Waiting days need not be consecutive but may extend
over any period during the benefit year. covering one or more
days in any week or weeks.,'
Disqualificdtions
As .a further protection and to establish that the claimant',
unemployment is the result of circumstances beyond his control,
certain disqualifications are provided by the Act.,$
Loss of employment by reason of a stoppage of work due to a
labour dispute at the factory, workshop or other premises at
which an insured person is employed, disqualifies such person
for the period of the stoppage of work, unless he has, during the
stoppage of work, become bona fide employed elsewhere in his
usual occupation or has become regularly engaged in some other
occupation . Relief from disqualification can be obtained if the
insured person can show that he is not participating in, or financing, or directly interested in the labour dispute and that he does
not belong to a grade or class of workers of which before the
stoppage there, were members employed at the premises at which
the stoppage took place,, any of whom are participating in, or
financing, or, directly interested in the dispute . A labour dispute,
means :
Any dispute between employers and employees, or between employees . and employees, which is connected with the employment or
non-employment, or the terms or conditions of employment of any
persons, whether employees in the employment of the employer with
whom the dispute arises or not .

A claimant may be disqualified also for a period not exceeding
six weeks if, without good cause, he refuses or fails to apply for
a situation in suitable employment of which he has been notified ;
or, fails to accept such situation when. offered to him; or neglects
to avail himself of an. opportunity of suitable employment ; or
fails to carry out written directions given to him with a view to
assisting him to find suitable employment ; or fails to ,attend a
course of instruction to whicl~he has been directed. It is impossible
to, define by statute what is suitable employment, but the Act has
outlined what may be deemed not to,be suitable, i.e., employment
arising in-.consequence of, a stoppage of work due to a labour
dispute, employment in a person's usual occupation at a rate of
Act, s . 35 .
,$ Act, ss . 39 to 44 .
it
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wages lower or on conditions less favourable than those recognized
by good employers, or employment other than a person's usual
occupation at a rate of wages lower or on conditions less favourable
than those he might reasonably expect having regard to those
he habitually obtained in his usual occupation. There is a time
element to the offer of employment in other than a person's usual
occupation.
Loss of employment by reason of a claimant's own misconduct
and voluntarily leaving his employment without just cause are
reasons for disqualification for a period not exceeding six weeks.
The words used in the Act, "lost his employment by reason of
his own misconduct", are considered in their industrial sense and
the onus of proof of misconduct is upon the person who alleges it.
In no circumstances can misconduct be assumed. Loss of
employment on account of membership in or of lawful activity
connected with any association or union of workers is not deemed
to be misconduct . As most of the contentious claims have to
deal with grounds for voluntary leaving, the question of just cause
for so doing is the deciding factor . The insurance officer has only
to prove that the claimant lost his employment voluntarily and
then the onus of proof is thrown on the claimant to establish that
he had just cause .
A number of claimants have been disqualified from receipt
of benefit due to temporary or permanent residence out of Canada.
There is a reciprocal agreement between Canada and many of the
states of the United States whereby claims are accepted by such
states on behalf of Canada, and vice versa.19 Where there is no
reciprocal agreement, the period of disqualification lasts for so
long as the person is resident out of Canada.
If an insured person is an inmate of a prison or an institution
supported wholly or partly out of public funds, he is disqualified
from receipt of benefit while he is an inmate . The word "inmate",
in so far as it relates to a public institution, does not include any
resident of a public institution who, immediately prior to his
becoming unemployed, paid the whole or a substantial part of the
cost of his maintenance.
Out of 496,048 initial and renewal claims received at insurance
offices during the fiscal year 1946-47, 371,572 were allowed.
54,305 claimants failed to establish benefit year$ and 70,171
established benefit years but were disqualified . Some of 'these
disqualifications were as follows : 33,271 for voluntarily leaving
employment without just cause; 10,910 for refusing referrals to
11

Act, s. 104 ; C.R ., Schedule "A", and B.R. 10.

19.48]
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suitable employment without good cause . or neglecting opportunities of suitable employment; 8,648 for failing to show entitlement to relief from disqualification on losing employment by
reason of a stoppage of work due to a labour dispute; 5,994 for .
failing to prove that they were unemployed on the days for which
they claimed benefit ; and 4,703 for losing their employment by
reason of their own misconduct .
By the 30th of November, 1947, the Unemployment Insurance
Fund stood at approximately $422,000,000 and there had been .
paid .out, since its inception, byway of benefit, approximately
$99,000,000.
II. Functions of the Insurance Officers
All national employment offices (established, as mentioned,
in centers where the industrial population warrants them) -. come
under the jurisdiction of five regional insurance offices located
at Moncton (Maritimes), Montreal (Quebec), Toronto (Ontario),
Winnipeg (Prairies) and Vancouver (Pacific). Adjudication is
carried out by one or more insurance officers in thirty-six of the
employment offices. These are known as adjudication centers
and have been tentatively allotted among the five regions as
follows : Maritimes, five; Quebec, eight ; Ontario, thirteen ; Prairies ;
six; and Pacific, four.
As soon as a claim for benefit is received at a local employment
office, the claimant's statements as to his reasons for separation
are verified with the previous employers of the last six weeks,
and with any other person able to supply accurate information.
The number and rate of his contributions to the Fund during the
last five years are obtained from the regional office concerned.
All this information, together with local office comments, are then
forwarded for a decision to the insurance officer at the adjudication
center .
An insurance' officer appointed to act . as such has no juris=
diction until a claim -for benefit has been sent to him for action
by the local office of the Commission at which it was made. He
then examines the claim and all questions arising in connection
with it and, if he is satisfied that thefour statutory conditions have
been fulfilled, he declares that. a benefit year has been established.
If he is of the opinion that the statutory conditions have not
been fulfilled, he either declares that a benefit year has not been
established, on the ground that one or more of the statutory
conditions have not been fulfilled, or refers the claim (if practicable
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within fourteen days of the date on which it was submitted to
him for examination) to a court of referees for its decision .2o
It may be that even though a benefit year has been established
the insurance officer, if he is not satisfied that the other conditions
for receipt of benefit have been proved or if he is of the opinion
that a claimant is otherwise disqualified from receiving benefit,
will declare the claimant to be disqualified for so long as the
condition remains unfulfilled or for a period not exceeding six
weeks, as the case may be, or will refer the claim (if practicable
within fourteen days of the date on which it was submitted to
him for examination) to a court of referees for its decision-20
An insurance officer may revise his decision on the basis of
new facts; without new facts a decision once given by him remains
operative until a contrary decision is given by a court of referees
or the Umpire. The new facts must have been in existence at
the date of the earlier decision but must not have been within
the knowledge of the insurance officer.21
A claimant who has been notified that a benefit year has not
been established in his case or that he has been disqualified from
receiving benefit may, within twenty-one days from the date on
which the decision is communicated to him, appeal to a court of
referees.
The time limit in which to appeal may, for special reasons,
be extended by the Commission .22
There are certain exceptions to the usual procedure, the most
important being when the question is whether or not a person was
employed in excepted employment, was in insurable employment
in respect of which contributions were not payable, or was engaged
in business on his own account. In such circumstances, the
Commission makes a decision and an appeal by a claimant lies
direct to the Umpire and not to a court of referees.'23
III. The Courts of Referees
Constitution of Court
A court o£ referees 2a is composed of one or more members
representing employers and an equal number of members representing employees, with a chairman who presides at each session.
Sixty-seven panels of members for courts of referees have been
Act, s . 55 ; B .R. 17 .
Act, s . 64 .
Act, s . 56 .
23 Act,
s . 45 .
24 Act,
ss . 52-53 ; B .R . 15 to 20 .
20
21
22
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established, by the Commission at all points where experience
has shown them to be required. For example, in the Maritimes
there are eleven panels located as follows : Bathurst, N. S.;
Charlottetown, P.E.I. ; Frederieton, N.B. ; Halifax, N.S. ; Moncton,
N.B. ; Minto, N.B : ; Amherst, N.S. ; New Glasgow, N.S. ; Saint
John, N.B. ; Sydney, N.S. ;,and Yarmouth, N.S. The membership
of these sixty-seven panels numbers approximately three hundred
and fifty appointed after consultation with employer organizations,
and - in the neighbourhood of three hundred appointed after consultation with organizations representing workers . The members
are called for attendance in rotation . The chairmen, appointed
by the Governor in Council, are chosen because of their . impartiality and knowledge of industrial relations ; in many instances,
members of the legal profession are appointed.
The term of office of each member is for such-period as the
Commission may consider necessary and his membership may be
terminated by the Commission at any time. No person may sit
as a member of a court during the consideration of a case in which
he is or has been a representative of the claimant, or by which he
is or may be directly affected, or in which he has taken any part
on behalf of an association or as an, employer or a witness or
otherwise ; or while he, being unemployed, is claiming benefit or
has made a claim for benefit during the previous three months .
A court may hold a session in the absence of either one of
the members provided that the consent of the claimant has been
obtained in writing. If a member fails to attend a court of
referees on three successive occasions, after being notified, he
may be asked to state whether he wishes to remain on the panel.
Remuneration .is authorized under order in council to chairmen and members of courts for their services and to claimants
and witnesses who are notified to attend before the courts .
Everything is, done by the courts of referees, to make the
sessions as informal as possible and the claimnt is usually
informed by the chairman of the names of the members of the
court . Witnesses are not subpoenaed nor is evidence taken under
oath.

Functions

The functions of the court are clearly defined in paragraph
I=608 of the Insurance Manual," which reads as follows :

26 All
such manuals (Insurance Manuals on Adjudication, on Benefit,
etc .) âre issued for thé confidential use- of officers and staff of the Commission
only .
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The functions of a court of referees are to give decisions on all
claims for benefit and any question or questions arising in connection
with claims for benefit, which are referred to it by insurance officers,
and any appeals made by claimants against decisions rendered by insurance officers under Section 55 of the Act. References to claims for
benefit shall be construed as including references to questions arising in
relation to such claims, and references to action on a claim shall be construed as including references to determining a question in favour of or
adversely to a claimant. (Section 66 of the Act.)

The jurisdiction of a court of referees arises only after a
claim for benefit has been referred to it by an insurance officer
or a claimant has appealed to it.
The court can only consider the case brought before it, and
has no right to tamper with a decision given on a claim of an
earlier date, when such claim has not been before it previously
and when the insurance officer has already decided that the
claimant is entitled to benefit in connection with it.
Where two or more issues are referred or appealed to a, court
of referees, the court should give a separate decision on each issue.
Procedure

An insurance officer in each adjudicating centre is responsible
for arranging the sittings of the courts of referees . A cause list
is prepared three days in advance of the session and given to
the chairman and to each member of the court.
As previously stated, if a claimant is not satisfied with the
decision made by an insurance officer, he may, within twentyone days from the date on which the decision is communicated to
him, appeal to a court of referees . He asks his local office for
an appeal form . That office supplies two copies of the appropriate
form and the claimant completes the forms and returns one copy.
If the claimant is a member in good standing of a union and desires
that the union be notified, additional information may be added
to the form as to the names of the union and the name and address
of its secretary. The claimant may also give his consent, in the
space provided on the form, to the appeal being proceeded with
in the possible event of the absence of any member or members
of the court of referees other than the chairman .
If an insurance officer feels that a claim should be referred
to a court of referees because of contradictory statements submitted to him, or for any other reason, he may refer the claim to
a court of referees in the district (so far as practicable within
fourteen days) . He advises the claimant that his claim is being
referred .
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A, submission is then prepared by the insurance officer. It,
is a document giving all the facts of the case in chronological
order and containing pertinent quotations from the original
exhibits to be produced. The insurance officer's own comments
are also set out and reference is made to any case law or precedent
that has a bearing on the question to be .decided by the court.2 s.
Copies of the submission are sent to the chairman and to the
claimant .
When a claimant appeals to a court of referees the submission
containing all the information relating to the claim and the
insurance officer's reasons for the disallowance form part of the
documents .
When a claim is referred to a court of referees by an insurance
officer; the submission contains only the information already
before that officer, with related documents, and no opinion on
the merits of. the case is expressed by him . Nothing is done, in
any way, to influence the court.
If an employer of a claimant has marked his statement as
confidential, the employer is communicated with before the
document can be submitted . If the employer does not reply or
insists that his previous . communication should remain confidential, no use is made of it but a special request is sent to the
employer to attend before the court. Police reports, whether
written or oral, are treated as confidential and are not communicated to the court . If possible, the necessary information is
obtained through officers of the Commission, the police report
being used as a basis for the investigation. In exceptional cases,
permission to use the police report is asked from the Chief of
Police. Libellous statements made by an employer or a claimant
are not communicated to the other party. As a protection to the
employer in misconduct cases, where the latter's statement contains reflections upon a claimant's honesty or character, there is sub- .
stituted for it the wording "lost his employment for cause within
the meaning of the Act", the person making or issuing such a
statement being requested to appear before the court. As stated
previously, in misconduct cases the onus of proof is oil those who
allege it and, if an employer will not substantiate his confidential
statement to us, the court has no recourse but to allow the claim
for lack of proof.
If a claimant is appealing he may, at the time he signifies
his intention of appealing, make application on the appeal form
for an oral hearing . If the claim has been referred to a court
26

Previous decisions of the Umpire are considered as precedents .
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of referees by the insurance officer, the claimant may, within
seven days of the receipt by him of the notice of referral, make
application for an oral hearing. The chairman advises the claimant by letter that he may attend an oral hearing or that an oral
hearing is not required .
The examination of a claim by the court of referees in the
claimant's presence is called an oral hearing and, in his absence,
a hearing.
During an oral hearing, the claimant, his union representative
(if authorized by him in writing), his lawyer, all witnesses and
any officer whom the Commission may direct, are entitled to
be present. Representatives of the press may be permitted by
the chairman to attend . Any person likely to be affected by
the decision of the court may also be present. The chairman
may order all persons to withdraw while the court is considering
its decision. If additional information is required, which the
court considers necessary for the proper adjudication of the case,
an adjournment is allowed.
An insurance officer has the right to attend the court if he
considers that his attendance would assist the court in reaching
a proper decision. He also attends when the court requests it.
When he attends, he does not act as an advocate but merely
presents the case and may refer the court to relevant decisions,
no matter whom they favour . With the leave of the court, he
may question the claimant if that course should seem necessary
in order to clear up doubtful points . He withdraws when the court
discusses its decision . He must maintain a strictly neutral attitude
in relation to claimants. He should not attempt to advise the
court on the merits of any case or put questions to claimants or
witnesses except with the permission of the chairman and then
only in an impartial manner. If, however, the chairman asks
for guidance on any particular point or desires any information
as to precedents or case law, the insurance officer is free to
furnish them . If the court desires information from any other
officer of the Commission, arrangements may be made for him
to attend as a witness.
The chairman of the court of referees takes notes of the
evidence given before the court and in most instances a competent
stenographer is also available for that purpose. Immediately after
a court has reached a decision the chairman dictates the decision,
signs it with the other members and hands it to the clerk of the
court. The decision is usually typewritten and contains a recital
of the circumstances of the case, the findings of the court on
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questions, of fact material to ,the decision, and reasons. If the
chairman or either of the members dissents from the majority
view, the reasons for his dissent must be recorded separately
on the decision .The decision of the majority is the decision of the court,
but if, owing to the absence of a member, the ~ opinion of the
members present is evenly divided, the chairman has a second
or casting vote.
Where a court has unanimously arrived at a decision unfavourable to the claimant, the chairman . may, if it. appears to- him
that there is a principle of importance involved in the case,
consider whether leave to appeal to the Umpire should be granted;
if so, he should include his decision upon this point in the record
of the proceedings, together with his reasons for, it. If a claimant
is desirous of appealing to the Umpire from a unanimous decision
of a court of referees, he must apply in writing to the chairman
within twenty-one days,for permission to do so. Permission should
not be granted lightly.
The insurance officer sends the decision of the court by
registered . mail to the claimant within forty-eight hours , (if
praçticable) . If the claimant was represented by
officer of
his union,. a copy of ,the decision is also sent by registered mail to
the union.
The decisions of the courts of referees are. not considered
as precedents and therefore are not published in any official record .
General observations
When considering appeals and references, full consideration
must be given by a court of referees to the provisions of the
Unemployment Insurance Act, the Regulations passed thereunder
and the interpretative decisions handed down by the Umpire .
in similar cases.
A court of referees may revise its decision on now facts ; 27
without new facts 'a decision once given by a court remains
operative until à contrary decision is given by the Umpire. The
new facts must have been in existence at the date of the earlier
decision but must not have been within the knowledge of the court
at the time .
A. court of referees has no power to authorize payment of
benefit to be made to a claimant if the record before the court
shows that he has not sufficient contributions to qualify.
21

Act, s. 64.
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Whenever a court does not uphold an insurance officer's decision but feels instead that one or more disqualifications should be
imposed upon the claimant, such disqualification or disqualifica
tions may be imposed. The court must be satisfied, however, that
the claimant has had an opportunity of submitting verbally or
in writing his side of the case on all questions involved ; otherwise
the case must be adjourned to give him an opportunity to do so.
A court of referees has no power to determine whether
employment was or was not insurable. It also has no power to
determine that a benefit year is deemed not to have commenced
where an insured person has not proved entitlement to benefit
or where benefit has not been paid to him. Only the Commission
has the right to determine whether a benefit year is deemed not
to have commenced.
When less than the maximum period of six weeks' disqualification for the receipt of benefit is imposed by a court of referees,
it is essential that the reasons which induced it to impose a shorter
period should be stated, since it is of assistance to the Umpire,
if an appeal is made to him, to know on what grounds the court
considered that the period should be reduced.
During the fiscal year 1946-47, 21,234 claims were heard by
courts of referees, of which 50 were referrals made by insurance
officers and 21,184 were appeals made by claimants against
decisions rendered by insurance officers . 3,339 appeals were
allowed by courts of referees .
IV. The Umpire
The Umpire 28 is appointed by the Governor in Council from
among the Judges of the Exchequer Court of Canada or of the
Superior Courts of the Provinces of Canada. Since the inception
of the Unemployment Insurance Act, 1940, one Umpire only has
been appointed, Mr. Justice Lucien Cannon of the Superior Court
of the Province of Quebec.
The jurisdiction of the Umpire arises in one of the following
two ways : by way of a reference at the instigation of the Commission; or by way of an appeal by or on behalf of the interested
party from a decision of the Commission or from a decision of
the court of referees . The decision of the Umpire on any appeal
is final and not subject to appeal to any court.29
Act, s. 52(3) ; B .R . 21 to 24 .
21 Act, s . 62 .
28
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References to the Umpire
The Commission may, if it thinks fit, refer any of the questions
mentioned in section 45 of the Act to the Umpire for decision.
As stated .previously, certain types of questions must be decided
by the Commission, the most important being whether, for the
purpose of obtaining an extension of the two-year period; a person
was or was not employed in excepted employment, or was , in
insurable employment in respect of which contributions were
not payable, or was engaged in business on his own account, during
any portion of the period . But when, in view of the circumstances
or of'the principles involved, the Commission_ is of the opinion
that the matter should be decided by the Umpire, it may refer
the case to him. The procedure then followed by the Umpire
does not differ from the procedure adopted in the case of an
appeal as described in the following paragraphs .
Appeals to the Umpire
Any person aggrieved by a decision of the Commission on any
of the questions stated in section 45 of the Act may appeal to the
Umpire. Aright of appeal, from a decision of a court of referees
is also granted to any of the following : ,,
(1) the insurance officer in any case ; .
(2) the association of employed persons of which'the claimant
is a member in any case;
(3) the claimant
(a) without leave from the chairman of the .court of referees in any ease in which the decision of the
court was not unanimous, and
.
(b) with such leave in any other case.
When leave to appeal to the Umpire is required, the claimant
must apply for it within twenty-one days of the date on which
the decision of the court is communicated to him. His reasons
must be submitted in writing over his signature on a special form
obtainable from. the nearest local employment office of the Commission. When completed as to reasons, date and present
address, the form is returned to the local office and .the latter in
turn will direct it to the chairman through the proper channels .
Within fifteen days after receipt of -the application the
chairman must notify the insurance officer in writing of his
decision and the insurance officer will forthwith send written
notice of the decision to the claimant.
11

Act, s . 57 .
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All appeals to the Umpire must be made within six months
from the date on which the decision of the court of referees or of
the Commission was communicated to the interested party or
within such longer period as the Umpire, for special reasons,
may allow. 31
Procedure for Filing an Appeal

All appeals by or on behalf of the insurance officers must be
approved by the Commission and are prepared by the Chief
Claim Officers who delivers them direct to the Registrar at the
Umpire's office in Ottawa, notifies the claimant of the appeal
and sends the latter a copy of all the documents and exhibits
being produced.
All appellants must submit their grounds for appeal on a
special form in writing over their signatures, giving the date.
With the exception of those made by the insurance officer (or on
his behalf), all appeals must be filed at a local employment office .
Any person or association having an immediate interest in
the decision may, within ten days after an appeal is filed or after
notice of an appeal is sent, file with the local office for submission
to the Umpire a statement of the observations and representations
which it is desired should be considered in deciding the appeal .
Within the same period, any such person or association may apply
the Umpire in writing for a hearing, filing the application at a local
office of the Commission. Any such application may be refused
by the Umpire, but so far all requests of this nature have been
granted. The Umpire may also request any person affected by
the decision to attend before him on the consideration of an
appeal and, if such a request is made, the person is paid his
travelling expenses and compensation for loss of remunerative
time .32
Where the Umpire has decided that there shall be a hearing,
notice in writing of the date, time and place of the hearing, as
he may direct, is sent to such persons or associations as he con
siders necessary. A hearing may be convened at his discretion
anywhere in Canada.
Sittings of the Umpire

The Umpire, then, may decide to hold his sittings anywhere
in the country. In the case of an oral hearing, that is to say,
31
32

Act, s. 60.
Act, s. 63 ; Order in Council P.C. 82-93.
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whenever the appellant or other' interested parties have been requested or given permission to be present, the hearing will be convened at a place which, in the Umpire's opinion, will be the most
convenient and economical for everyone .
The procedure on a hearing is determined by the Umpire 33
and, up to the present, has been most informal. The Unemployment Insurance Commission is not officially represented by
lawyers (the Chief Claims Officer acts as its representative in
most instances), but the other parties, particularly the associations,
usually are . When they are, they must arrange for representation
at their own expense since there is no provision in the Act for
legal fees of any kind. In only one instance can travelling allowances and compensation for loss of remunerative time be defrayed
out of moneys provided by Parliament and that is when a person
has been requested by the Umpire to attend before him and does
so.
The procedure on a hearing usually follows this pattern .
The appellant's representative is invited to, outline briefly the
facts of the case and his views on the question or questions
involved . This is followed by arguments from the other side.
Relevant sections of the Act and of the Regulations are cited and
the attention of the Umpire is drawn to any of his previous
decisions that are in point.

Décision

of thé Umpire

At any stage of the proceedings on a claim or question brought
before him, the Umpire may direct the court of referees or the.
Commission to reconsider or rehear the case, either generally'
or on any particular issue ; 34 in those circumstances, he may
withhold his final decision until such time as the court of referees
or the Commission has come to a conclusion on the general or'
particular issue involved .. . Put, if the Umpire is satisfied that the
evidence before him contains all that is required to enable him
to dispose of the case, he will conclude the hearing and advise
the interested parties that his findings or decision will be communicated to them at .a later date.
His decision is always in writing, a copy being sent by the
Chief Claims -Officer to the claimant as well as to any other person
or association having an immediate interest in the issue. Copies
are also sent to the chairman and the members of the court of
as B . R . 23(3) :
s^ Act, s. 61 .
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referees that heard the case and to the insurance officer concerned,
for their own information.
The decision of the Umpire is final, is not subject to appeal
to any court and must be complied with immediately by the
Commission. Where payment has already been made in
accordance with the decision of a court of referees it is not recoverable from a claimant even though the Umpire does not uphold
the court's decision . In cases coming within section 39 of the Act
(loss of employment caused by a stoppage of work due to a labour
dispute), the payment is not made, however, immediately upon
the court's decision . The twenty-one days in which appeal may
be made must elapse and if, after that period has expired, no
appeal has been filed, payment will be made in the usual manner .35
As in the case of decisions of insurance officers and courts of
referees, the Umpire cannot rescind or amend any of his decisions
except on the basis of new facts."
The decisions of the Umpire are considered as precedents
unless otherwise stated and provide guidance for insurance
officers, chairmen and members of the courts of referees . Selected
decisions of public interest are published in the Labour Gazette
and these, with others containing principles of importance, are
issued in the Commission's Insurance Manual on Adjudication
for the use of insurance officers and courts of referees . 37
During the fiscal year 1946-47, the Umpire disposed of one
hundred and fifty-one appeals. He upheld the claimant in ten
appeals out of seventy-one and the insurance officer in sixty-three
out of eighty.
Conclusion

The statistics already mentioned give a fair idea of the vast
amount of adjudication which is being performed by the statutory
authorities to ensure that payment of benefit is made only to
bona fide claimants. It is freely admitted that this purpose is not
achieved in every case and that some claimants, through false
statements or misrepresentations, find ways of obtaining money
to which they are not entitled under the Act. Although legal
proceedings" under Part XV of the Criminal Code may be taken
against such individuals, under which they are liable to imprisonment without option of a fine, the Commission is inclined to
believe that a better solution is through education. It is felt that,
35
36
37
38

Act, s. 65.
Act, s . 64 .
See footnote 25, supra .
Act, ss . 67 to 72 .
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in process of time, the unemployment-relief or dole mentality
which still prevails among a certain class of persons will gradilally
give way to a more understanding attitude towards unemployment insurance.
It must be emphasized, however, that the statutory authorities are . not to be held responsible for this situation, since they
simply adjudicate or render judgment on facts presented to them;
in . by no means all cases .have they an opportunity of examining
the interested parties, and never under oath.
Generally speaking, members of courts of referees, not having the time for special training in their duties, cannot be expected to be conversant with all the ramifications of adjudication.
Despite such disadvantages the facts disclose that eighty-five
per cent of the original adjudications made by insurance officers
have been upheld by the courts of referees . True, the volume
of appeals has delayed adjudication to some extent and I would
personally suggest that in the near future the number of chairmen
of courts of referees be considerably reduced and that only permanent, fully trdined'chaitmen be appointed. If the number of
appeals to the Umpire continues to , increase it may also be advisable to appoint Deputy Umpires, as permitted by the Act," who
could handle factual appeals, leaving the interpretative decisions
to the Umpire .
My personal view is that the quasi-judicial functions of - the
Unemployment Insurance Commission are being carried out in.
a convincing manner by the insurance officers, the chairmen and
members of the courts of referees, and' by the Umpire .
19

-

Act, s . 52(3) .

