COMPANY LAW : 1923-1947
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'

The period from 1923 to 1947 saw extensive use of the corporate form of organization in the business affairs, of Canada .
Statistics testify to , the formation 'of an increasing number, of
companies' under the laws of the ten jurisdictions in Canada in
which companies may be incorporated."
The. twenty-five year period under review may be divided,
from the viewpoint of company law or of business and economic
trends, into four parts :
1923-29, which saw . a cycle commencing with expanding
business and ending with the approach of 4 serious downswing ;
.
1930-1935, the depression period,
1936-38, the period of improvement and general -'business
activity;
1939-47, the period of accelerated business due to the war
and post-war_ activity .
Within the confines of an article of this nature it is not
feasible to do other than record some of the principal provincial
statutes dealing with company law . In most of~ the Provinces a
revision of the provincial Companies Acts has been made since
1923.2 This article is accordingly restricted, so far as statutory
law is concerned, to a consideration of the Dominion legislation
since 1923.
As in other fields of law, the developments in company law
since 1923 have come about both by statute and jurisprudence .
The most important developments during that period have been
1 14,288 Dominion new companies, with a total capitalization of $7,500,
000,000, were incorporated during the period 1923-1946. From the passing
of The Companies Act in 1934 up to and including 1946, 3739 new companies,
with a total capitalization of $999,977,495, were . incorporated.. See The
Canada Year Book, 1947, p. 1164, and the refefiences there given.
? The general provincial statutes under which companies may be incorporated are . ALBERTA - The Companies Act, R .S .A., 1942, c. 240
(amended in 1946 and 1947) ; BRITISH COLUMBIA-Companies Act ; R .S .B .C .,
1936, c . 42 (amended in 1937, 1938, 1943, 1944, 1945 and 1947) ; MANITOBA
- The Companies Act, R .S .M ., 1940, c . 36. (.amended 1940, 1940 (second),
1943, 1944, 1945 and 1947), NEW BRUNSWICK - The New Brunswick Companies Act, R .S.N .B ., 1927, c . 88 (amended 1929, 1930, 1933, 1937, 1939,
1940 and 1945) ; NovA SCOTIA - The Nova Scotia Companies Act, 1935 1935, c . 6 (amended 1938, 1940, 1945 and 1947) ; ONTARIO-The Companies
Act, R .S .O . ; 1937, c . 251 (amended 1939, 1940, 1941, 1942, 1943, 1945 ;
1946 and 1947) ; PRINCE EDWARD ISLAND - The Joint Stock Companies'
Act - 1939; c. 7 (amended 1940 and 1946) ; QUEBEC -- Quebec Companies
Act, R .S .Q ., 1941, c . 276 (amended 1946 and 1947) ; SASKATCHEWANThe Companies Act, R .S.S ., 1940,. c . 113 (amended 1942 and 1943) .
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in the statute law. Note should be taken, however, of such cases
as Export Brewing 8c Malting Co . v. Dominion Bank, [1937] 3
D.L.R. 513, Re Section 110 of The Dominion Companies Act,
[1934] S.C.R. 653, Dominion Distillery Products Co. Ltd. v. The
King, [19381 4 D.L.R . 289, and Schumacher v. Moore, [1934] 4
D.L.R. 585.3
The period saw the continuation of an earlier trend towards
the exercise of increased restraints on the over-capitalization of
companies and towards requiring more information to investors
and shareholders . The trend towards uniform legislation in the
field of company law, while apparent, has not crystallized into
legislative action, but there has been continual evidence that
uniform company law is desirable and it is likely to receive more
attention in the future.

At least three significant events pertinent to the topic of
company law in Canada took place, almost concurrently and
about midway during the period under review . The first was the
preparation, and proclamation in 1934, of a new Dominion Companies Act. The only amendment to that Act was made in 1935 .
The second event was the establishment of the Royal Commission on Price Spreads in April 1935, whose report dealt in part
with company law and practices.4 Somewhat later -in 1940 the Rowell-Sirois Commission on Dominion-Provincial Relations
also dealt with some phases of company law.

Following the revision of the Dominion Statutes in 1927
most Dominion companies have been incorporated under The
Companies Act, 1934, and its 1927 predecessor.
The purpose of The Companies Act, as expressed in the Act
itself, was to improve the provisions of the Companies Act
(R.S.C., 1927, c. 27), to afford greater security for investors,
shareholders and creditors, to provide for the arrangement of
3 See also Patton v. Yukon Consolidated, [19341 3 D.L.R. 400 ; Williams
v . The King, [19421 A .C . 541 ; Toronto Finance v. Banking Services Corporation, [19281 A.C. 333 ; Re Manitoulin Quartzite Company Ltd ., [193314 D.L.R.
132 ; Pigott & Pigott Construction Co. v . Nesbitt, Thomson, [19411 S.C.R .
520 ; DeVall v . Wainwright Gas Co., [1932] D.L.R. 145 ; Ontario Jockey Club
v . McBride, [19271 A .C . 916 ; Ramsay v. Steel Company of Canada, [19311
A.C . 270 ; W . C. Pitfield & Co . v. Jomac Gold Syndicate Limited, [19381
O.R. 427 ; In Re Eastern Dairies Ltd., [1943] 4 D.L.R. 594 ; Toronto General
Trusts Corp . v . The King, [1938] 1 D.L.R. 40 ; Canada-China Clay Ltd . v .
Hepburn, [19451 1 D .L.R. 273 ; In Re Porto Rico Power Company Limited,
[1946] 2 D.L .R. 81 ; Johnson v . Wall, [1941] 3 D.L.R. 96 ; In Re Panama
Pacific Grain Terminals Ltd., [1939) 4 D.L.R. 705 ; In Re Canadian Food
Products Limited & Picardy Limited, [1945] 3 D.L.R. 287 ; Cooper v . The
Premier Trust Company, [194511 D .L.R. 376 .
4 Report of The Royal Commission on
Price Spreads (Ottawa : King's
Printer, 1935) .
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sections in more logical order, and to eliminate ambiguities and
correct errors.
The work of revising the previously existing Dominion
Companies Act was originally undertaken at the request of the
ominion-Provincial Conferences and was submitted later to
that body, in January 1934, with a view to the adoption by the
)Provinces of uniform companies legislation . As Mr. Andrew
Smith points out in his article on 'Uniform. Company Law in
Canada,s the Provinces were to submit to the Conference by
March 1st, 1934, their suggestions for improvements in the existing law, No suggestions of any kind were received . The governments of Nova Scotia and British Columbia decided that they
would adhere to their existing system of incorporation by memo' randa and articles and the government of Quebec intimated that
it would continue- incorporation by means of a direct grant from
the Crown. The Dominion government, however, . decided that
the Dominion should take the lead in regulating the promotion
of companies and the offer by them of their shares and securities
to the public for subscription.
The CompaniesAct, 1934, met to a large degree the purposes
for which it was enacted. The fact that it has been amended
,only once since its . proclamation fourteen years ago- is in itself a
tribute to its draughtsmen and those responsible for its enactment. Neither life, the affairs of man nor the laws which govern
his activities are static and doubtless matters remain in respect
of -which amendments should be made to The Companies Act .
Several of those matters were the subject of consideration by the
Commission on Price Spreads, some of whose recommendations
resulted in the 1935 amendments to The Companies Act .''
investigation made by the Commission was largely a
product of the depression. Features of the competitive system
of business regarded by many as unfair had been emphasized
during, that period . As a result, a Select Special Committee was
appointed by the House of Commons on February 2nd, 1934, to
investigate prices and the system of distribution of products .
This Committee was subsequently constituted as the Royal
Commission on Price Spreads .
Chapter III of the Commission's report traced the developmentrof the corporation and examined the relationship of ownership to control resulting from that development. It then referred
s Held at Ottawa in January 1933 . A further Dominion-Provincial
Conference was held at Ottawa in January 1934 ; on its agenda was the
subject of a uniform companies act, but no formal action was taken,
6 (1938), 16
Can. Bar Rev: 701 .
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to corporate practices and suggested certain remedial actions.
The Commission's analysis showed that :
(a) as the ownership of companies became more scattered,
control became more concentrated ;
(b) the corporation as a form of business organization has
grown with great rapidity in the present century; and
(c) the growth of the large corporation has proceeded more
rapidly than the growth of business in general.
The report stated that the evidence brought before the Commission indicated four main problems which warranted legislative
consideration :

(a) over-capitalization ;
(b) appraisal practices;
(c) accurate and adequate information for the investor and
shareholder; and
(d) the place of the investment dealer .

Changes in The Companies Act, 1934, were recommended by
the Commission based on the assumption that limited liability
company legislation involves three sets of obligations :
(i) upon the company to create a non-withdrawable fund of
capital which would operate as security for the bondholders,
other creditors and shareholders ;
(ii) upon the directors to give publicity to the affairs of the
company by full annual statements and periodic reports for
the information of shareholders, bondholders and other present and prospective creditors;
(iii) upon promoters and directors to give full and accurate
information to all persons who are invited to purchase shares
or other securities .
With reference to obligation (i), the Commission recommended either the abolition of shares without par . value or the
requirement that the full consideration received for such shares
should be credited to capital account. It pointed out, however,
that the prohibition of no-par value shares would mean that some
provision might have to be made for the issue of shares at a discount to avoid unnecessary complications in respect of companies
the market value of whose capital had shrunk. The alternative
to complete prohibition, i.e. the abolition of the right to allocate
any part of the consideration received for an issue of no-par
value shares to distributable surplus, would, according to the
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Commission, achieve the same objective. The report, while commending the provisions of The Companies Act, 1934, with reference to the question of distributable surplus, stated that- they
should be strengthened by stipulating that all, and not merely
75% of the consideration - received for the issuance of no-par
value shares should be placed,in. capital account .'
Mr. A. Sydney Bruneau, K.C., points outs that "a thoroughly undesirable feature of the- distribiztable surplus is that
the company is paying its shareholders dividends out of their
own subscriptions" and submits that legislation should make
this impossible . As a result of the 1935 amendments, dividends
may be paid out of distributable surplus only in the event of
the prohibitions in section 83(l) of the Act not being infringed .
Mr . Bruneau's article, in addition to dealing with the matter . of
distributable surplus, has many other interesting observations on
no-par value shares, which were introduced as an element in
Dominion company legislation in 1917. The question of no-par
value shares has also been dealt with by Mr. W. Kaspar Fraser 9
and by Mr. M. B. Jackson. to
The Commission's view was that all increases in surplus or
reserves resulting . from an increase in asset values should be
regarded as capital surplus against which dividends, directly or
indirectly, should not be charged .
It was also suggested by the Commission that companies
should be incorporated only for activities which they intend at
the time of incorporation to pursue seriously and that the Companies Act should` be amended to prevent companies engaging in
activities not directly related to the purpose for which they were
incorporated . The Commission felt that, if a company wished to .
extend its activities to a field not closely related to those set .
forth in its charter, permission to do, so should be. granted only
after adequate publicity had been given. Sections 2 and 3 of the
1935 amending Act dealt with these recommendations."
7 The provisions with regard to distributable -surplus were introduced
by The Companies Act Amending Act,. 1930, which repealed section 9
(corresponding to section 12 of the present Act) of the Companies Act
(R .S.C ., 1927, c. 27) .
s Dominion Companies and No-Par Shares (1935), 13 Can . Bar Rev.
290 .
' No-Par Shares (1929), .7 Can . Bar Rev. 84.
10 Some Random Reflections on No-Par Share Legislation (1929), 7
Can .11Bar Rev. 373 .
Those interested in the question of charter powers, with particular
reference to liability to income tax, will find helpful the article by Mr.
Richard I. Frears, Charter Powers and Liability to Income Tax, in (1945),
23 Can. Bar Rev. 480 .
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The Commission commended the provisions of the present
Companies Act requiring publicity as to the financial affairs of
a company. It recommended, however, that the audited financial
statements, which under the Act must be presented at the annual
meeting of shareholders, should be published in a daily newspaper enjoying wide circulation in the locality where the head
office of the company is situated and in the Canada Gazette or
some similar journal. Section 117 of The Companies Act, as
amended in 1935, obliges all companies, other than private companies, to file their audited financial statements with the Secretary of State.
The 1935 amendments carried out most of the recommendations of the Commission that section 112 of the Act (dealing with
the contents of a company's financial statements) should be elaborated to require information under the following headings :

(a) Fixed and intangible assets -in more detail than at
that time given ; land, buildings, plant and equipment being
shown separately, and, where there is idle plant or unused
property in any substantial amount, this also to be shown
separately .
(b) Investments and securities - nature of, and market
value.
(c) Inventories - so as to show raw materials as distinct
from manufactured goods or goods in process of manufacture ; with specific divisions for such things as containers,
spare parts, etc., where they represent substantial amounts.
(d) Accounts and notes receivable - in such a form as to
make a distinction between current and overdue or doubtful
accounts.
(e) Executive salaries and bonuses -so as to show the
number of executives and the total amount paid.
(f) The amount, if any, by which fixed assets, including
goodwill and other intangibles, have been written up.

The Commission, while finding that the prospectus provisions of the Companies Act provide for extensive information,
suggested improvements . It proposed that the directors of a
Dominion company should be under the same legal obligations
in respect of an advertisement or other offer of shares for. public
subscription by underwriters or investment dealers (who have
purchased the shares for resale) as if such purchasers were technically the company's agents and offering the shares to the public
on the company's behalf . One recommendation was that, when-
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ever shares are allotted otherwise than through an offer to the
public, the. company should be required to file a .statement in
lieu of prospectus, somewhat in the form required to be filed by
companies prior to the 'coming into force of the present Companies Act. No legislative action has been taken with reference
to this proposal .
Another recommendation of the Commission which has not
been legislated upon was that steps should be taken to simplify
the capital structure of companies by limiting the. classes of
shares, which might be offered to the public, to preferred and
common shares without any sub-divisions. The Commission also
suggested that all shares, preferred and common, should bear
equal voting rights .
The 1935 amendments (now sections '88 and 96A) implemented the recommendations of the Commission that the first
permanent directors should be .held responsible for all business
transacted by the "provisional" directors, and that directors
should be required to disclose annually to their shareholders the
extent to which they purchased or sold shares of the company
during the preceding year.
The Commission cônsidéred that one of the most important
matters in the field of company law was the. discouragement of
stock watering, which it termed "at times almost as destructive
as currency debasement", stating that "where the capital structure is illusory, it falsifies all statistics and calculations based
upon it".
Sections 12(9) and 96B of the Act (as amended in 1935) are
complementary end deal with the adequacy of the consideration
received by a compânydn payment for the issue of its par value
shares . Section 96B- imposes a liability upon directors to make
good to the company the amount by which the consideration
received by it for any par value shares issued as fully paid, is
found by the courts, after full inquiry into the circumstances of
the transaction, to be less than the fair equivalent of the cash
that the company should have received for such shares. An
express resolution passed by the directors as to the value of such
shares protects them, unless they had knowledge of the inadequacy of the consideration or failed to take reasonable steps -to
determine whether the consideration was the fair equivalent of
cash . These penalty provisions do not apply to Dominion mining companies nor to no-par value, shares of any type of* company, inasmuch as the latter may be issued for whatever consideration the directors May fix.
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The Commission realized that some of the changes in the
Companies Act which it recommended in this connection could
come into effect only after the securities had been disposed of by
the company. It therefore suggested that such changes should
be supplemented with some machinery which would review the
situation before the securities were issued . Thus, one of its
principal recommendations was the formation of an Investment
or Securities Board functioning as a section of the Dominion
Trade and Industry Commission, the establishment of which was
also proposed by the Commission. Neither the proposed Dominion Trade and Industry Commission nor the proposed Investment or Securities Board has been established.
The functions of this investment board were to be to review
the proposed capital structure of all companies incorporated
under the Companies Act and desiring to issue bonds or shares
to the public . It would also have power to determine the maximum percentage of the fixed assets to which a bond mortgage
could be issued and to rule that a bond issue should not exceed
the percentage of fixed assets normally considered sound practice
for the mortgaging of real estate . It could also require, before
the submission to the board of any proposal for an issue of securities, the sanction of the shareholders in special meeting and
that the approval of bonds should be given only for the amount
actually required at the time of issue. The investment board
was also to have control over the description of securities purporting to give the holders a creditor position. It could have
its auditors make investigations and scrutinize the advertisements and publicity material to be given to the public at the
time securities were to be offered for sale, without power to
approve any issue but merely to reject those it did not approve.
Further, the board could exercise restraint over appraisal companies and the Commission recommended legislation making
appraisal companies liable in damages to anyone suffering loss
through the purchase of stock, to which purchase any such appraisal had contributed, if it could be shown that the appraisal
was untrue in any material part and that it was issued or published by the appraisal company (a) without honest belief in its
accuracy, or (b) without the company having first taken all
reasonable means to verify the accuracy of the facts or opinions
contained in the appraisal.
The Commission noted that, since mining promotions are
necessarily of a speculative nature, they cannot as a practical
matter be made subject to the same restrictions as ordinary
companies.
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The periods 1923-29 and 1936-39 produced little in the field
of Dominion statutory company law. Students better qualified
than the writer may be able to draw some significance from the
fact that the periods of depression (1930-35) and war (1939-45)were of greatest fertility in this field.
A series of statutes was enacted by the 1935 session of .
Parliament dealing with a number of social and economic matters. In addition to amending the Companies Act; the Combines
Investigation Act and the ~ Criminal Code, the 1935 Session passed
The Weekly Rest in Industrial Undertakings Act, The Employment and Social Insurance Act and The Minimum Wages Act.
It also passed The Dominion Trade and Industry Commission
Act, 1935, which, among other things,_ provided for the establishment of a commission to be known as The -Dominion Trade
and Industry Commission (see supra) . That Commission, in
addition to administering the Combines Investigation Act, was
to deal with all complaints -respecting unfair trade practices.
The Act provided for the inclusion of a number of Dominion
statutes dealing particularly with social and economic matters
under the phrase "laws prohibiting unfair trade practices", and
gave-to the Commission the power to investigate unfair trade
practices and refer any complaints and evidence in respect there, of to the Attorney-General of, Canada, for appropriate action by
the Attorney-General of the Province in which the offence was
alleged to have been committed.
The desirability of uniform company legislation in Canada
was considered by The Royal Commission on Dominion-Provincial Relations."
The Royal Commission dealt with representations made to
it concerning company matters under three headings :
(a) Problems of Company Incorporation and Uniform Company Legislation;
(b) Regulation of the Issue and Sale of Corporate Securities;
(c) Difficulties from Lack of Uniformity in Legislation
Requiring Company Returns.

Concerning the problems of company incorporation and
uniform company law, the Commission made this statement:

Not only are there substantial differences between the ten statutes,
but the provisions for incorporation follow one or other of two widely
divergent models. In British Columbia, Alberta, Saskatchewan and
32 Report .of The Royal Commission on Dominion-Provincial Relations
(Ottawa : King's' Printer, 1940), Book II, p. 56.

The Canadian Bar Review

194

[Vol. XXV1

Nova Scotia, the Companies' Acts follow the English method of incorporation by means of a memorandum of association ; in the statutes of
the Dominion and the other five provinces the incorporation is achieved
by the issue of letters patent from the Crown . Although the powers of
both types of company are similar, this fundamental difference in the
method of incorporation creates a substantial obstacle to the attainment of uniformity in the ten statutes.
Uniformity could, of course, be achieved automatically if sole
jurisdiction to incorporate companies were transferred to the Dominion .
But, if this took place, it seems probable that the Dominion would be
required to establish local administrative centres for the public convenience, and that the cost of these would be as great or greater than
the present cost of the companies' branches maintained by the provincial governments . In the absence of such centres it seems likely
that delay and inconvenience in the incorporation of companies would
be unavoidable . Moreover, there appears to be a proper field for provincial incorporation of companies . For certain enterprises whose
operations do not extend beyond the boundaries of a single province
the advantages of local incorporation are obvious ; for certain other
enterprises it may be convenient that companies having power to
operate in the province of incorporation should have capacity to receive
additional powers from other jurisdictions . The present system of provincial incorporation of such companies in general is operating satisfactorily and with convenience to the public, and should not, in our
opinion, be disturbed . It is noteworthy that the Dominion officials in
the Department of the Secretary of State seek to discourage Dominion
incorporation of companies whose sphere of operation appears to be
merely local, and we believe this to be a proper attitude.
Although we do not recommend that exclusive jurisdiction to incorporate companies should be vested in the Dominion, we believe
that the advantages of substantial uniformity in the ten Companies
Acts would be very great. These advantages were generally recognized
by provincial governments and public organizations which made representations to us. We believe that the desirable uniformity in Companies
Acts can be achieved by Dominion-provincial collaboration without
any reallocation of legislative power, and we are informed that steps
have already been taken in this direction . At the Dominion-Provincial
Conference in 1935 a sub-committee on company matters, composed of
representatives of the Dominion and all provinces, was appointed .
This committee has met several times and a draft uniform Act has been
prepared and circulated . We believe that this is the most practicable
method of dealing with this matter and urge upon all parties the desirability of achieving, as speedily as possible, substantial uniformity of
company law in all jurisdictions .

Mr. Andrew Smith of the Albérta Bar13 pointed out that the
desirability of effecting uniformity in the laws of Canada relating
to companies had long been the subject matter of discussion,
that as early as 1910 the problem was discussed at a meeting of
Dominion and Provincial officials and at a number of other
Dominion-Provincial meetings held prior to 1933 .
13

Supra, footnote 6.
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The Dominion-Provincial Committee on Uniform Company
Law was established pursuant to a resolution unanimously
adopted at the Dominion-Provincial Conference of 1935. This
resolution recommended that :
The Secretary of State convene a Committee of appropriate officials
of the Dominion and the Provinces to prepare a draft new Companies
Act or amendments to the present Acts to be submitted to Parliament
and the Legislatures of the Provinces for the purpose of securing uniform laws dealing with companies throughout Canada.

The first meeting of the Committee was held in 1936 and a .
number of sub-committees were appointed to deal with separate'
From their reports a tentative first draft of a uniform
top'
Companies-Act was prepared and distributed for comment. The
war made further progress difficult, but it is understood that the
Committee' will reconvene shortly to continue its work. In
August 1946 the Conference of Commissioners on Uniformity of
Legislation in Canada by resolution expressed its conviction that
uniformity of company law in Canada is desirable . It also hoped
that the Dominion-Provincial Committee on Uniform Company
Law would in the near future resume its work, so that a uniform,
Companies Act for Canada and for each of the Provinces might
at, the earliest possible date be prepared for submission to Parliaa
meat and the Legislatures . , '
On the question of the sale of corporate securities the Royal
Commission made this statement :
Although the provincial legislatures may not impair the corporate
powers of a Dominion company, they may compel such a company to .
comply with laws of general application . In this way they have
obtained a large and effective measure of control over the sale of securities issued not only by provincial companies but also by Dominion
companies . The Dominion Under-Secretary of State gave as his opinion that there is great advantage in having statutes designed to
prevent frauds in the sale of corporate securities administered by
people who have local knowledge rather than by â central board, and
with this opinion we fully agree. But the same official stated that `a
great deal might be done to lessen the inconvenience and expense to
companies in respect of licensing and the preparation . and filing of
returns.' It seems to us that there is a useless duplication of labour
and expense in having substantially the same information supplied in
different forms to the various jurisdictions in which a company desires
to sell securities : Either agreement should be reached by the provinces
and the Dominion that the investigation and licensing of one jurisdici4 L . R. MacTavish, Uniformity of Legislation in Canada (1947), 25
Can. Bar Rev . 36 .
15 The question of uniform company legislation in Canada received
interesting treatment in an article, The Ideal Company Law for Canada,
by w. F . Gurd (1924), 2 Can. Bar Rev . 485 .
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tion should be accepted by all, or else they should agree that identical
applications for permission to issue and sell securities should be accepted by all jurisdictions . In this matter also steps have been taken in
the direction of achieving uniformity through the work of the DominionProvincial Committee to which we have already referred, and we urge
that this work should be pushed forward rapidly to a successful conclusion. An important advance in Dominion-provincial co-operation was
taken when the provinces requested the Dominion to establish a clearing house for information as to company promotions and stock salesmen, and we understand that this request is about to be implemented
by the Dominion .

The Commission pointed out that business organizations in
all parts of Canada had complained concerning the unnecessary
complexity and lack of uniformity of returns required from cor
porations doing business in several provinces. The complaints
referred to the increase in governmental costs occasioned by
duplication of work in the examination of returns and to the
large and somewhat unnecessary cost of compliance by the companies with a number of differing statutes, all requiring substantially the same information . Complaint was also made to
the Commission of the inconvenience of investigations and audits
by officials representing several jurisdictions.
The Commission felt that, if the recommendations made in
another section of its report, as to the jurisdiction to impose and
collect corporation taxes, were implemented, the duplication of
corporation tax returns would be largely eliminated . It pointed
out that in any event "it is only elementary common sense that
this type of unnecessary duplication and waste should be eliminated as far as possible". The Commission went on to state :
The ideal arrangement, from the point of view of business, would be a
common form of return on which all information requested by any
government concerned could be tabulated . The purposes for which
information is needed are likely, however, to differ as between different
governments, even if those governments are not taxing authorities.
We recognize, therefore, that there are great difficulties involved in
devising a common form for all corporation returns which would not
be entirely eliminated even if corporation taxes were paid to a single
jurisdiction . But the information requested by various governments
for the same purpose (e.g. licensing) is likely to be similar, and in such
matters a common form of return would appear to be both practicable
and desirable. It should also be possible to eliminate much of the
duplication in inspection and audit of company affairs by reciprocal
agreements between governments to accept each other's audits whereever possible . Every effort should be made by all governments to reduce and to keep at a minimum the nuisance to business of compliance
with governmental demands for returns of information .
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ecognizing the need for keeping company law abreast of
the times, one looks to see what has been done in recent years
in other countries .
The United Kingdom passed on August 6th, 1947, a new
Companies Act (1.0-11 Geo. VI, Chapter 47) entitled in full, "An
act to amend the law relating to companies and unit trusts and
to dealing in securities, and in connection therewith to amend
the law of bankruptcy And the law relating to the registration of
business names" . This Act carried out, in many respects, the
recommendations of the Committee on Company Law Amendment established in June 1943 under the chairmanship of Mr.
Justice Cohen. The Committee held forty-seven meetings and
took a great deal of evidence dealing with company law in
England since the Companies Act, 1929, came into force . It
pointed out that public attention had .been drawn particularly to
the following aspects of company law :
(a)
(b)
(c)
(d)
(e)

prospectuses,
private companies,
nominee share holdings,
accounts,
control .

Before dealing with these particular items, the Committee made
certain recommendations as to the memoranda of association, the
doctrine of ultra vires, the names of companies, and no-par value
shares . As to this type of share the, conclusion of the British
Committee was :
While there is, in our view, much logic in the arguments put forward
in favour 'of shares of no par value, there is little public demand for;
and considerable opposition to, the proposal . We have also had some
evidence that in practice this class of share has given an opportunity
to the unscrupulous to manipulate accounts which could be defeated
only by a series of elaborate provisions the substantial effect of which
would be to re-introduce a capital account and, with it, most of those
same complications which the no par value share was designed to avoid .
Nor would the proposal bring any of the other major subjects of our
enquiry nearer to solution . We therefore refrain from recommending
any change in this matter .

®n the, question of control of companies, the Cohen Committed stated that the "illusory nature of the control theoretically exercised by shareholders over directors" had been accen-'
tuated by the dispersion of capital among an increasing number
of small shareholders, paying little attention to their investments'
so long as satisfactory dividends were forthcoming and lacking
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time, money and experience to make full use of their rights, being
in many cases too numerous and too widely dispersed to be able
to organize themselves. It is not possible to recite all of the
recommendations of the Committee but, by way of example, it
thought that one hundred members holding on the average not
less than £100 of the paid up capital per member, or a member or
members holding not less than 5% of the voting shares, should
be entitled, subject to giving notice not less than thirty-five days
before the annual general meeting, to require the company to
send out, with the notice convening the annual general meeting,
notice of any resolution which the members propose to introduce
at the meeting, together with a statement in support of it.
Coming from a Committee composed partly of practitioners
in a country thought to be old in its manners when compared
with Canada, the remarks of the Cohen Committee on the retiring age for directors may sound strange :

It has been suggested to us that there should be an age limit for directors. We agree, since there are undoubtedly cases in which it would be
beneficial to enforce the retirement of men who do not themselves
realise that the time has come to retire and as to whom their colleagues
would feel it difficult to raise the question. We think, however, that to
meet the varying requirements of companies each company should by
its articles of association fix an age limit for the retirement of its
directors .
Accordingly we recommend that there should be a provision that
every director of every company, not being a private company, shall
retire from office at such age as may for the time being be fixed by the
articles of association of the company and shall not be eligible for reelection, but that in default of such age being fixed he should retire
from office at the annual general meeting next after he attains the age
of 70 and not be eligible for re-election . Companies should, however,
be empowered by special resolution to retain the services of a director
notwithstanding that he has reached the retiring age .

Section 30 of the Companies Act, 1947, provides that, unless
otherwise approved by the company in general meeting, a person,
upon attaining the age of seventy, shall not be eligible for
appointment as a director.
In making its report to the President of the Board of Trade,
the Cohen Committee pointed out that it was satisfied by the
evidence that the great majority of companies were honestly
managed and emphasized the importance of not imposing unreasonable restrictions upon properly conducted businesses .16
is Mr. W. Kaspar Fraser, K.C., in an illuminating article, Some Aspects
of Company Law Reform, Canadian Chartered Accountant, Vol . XLVII, p.
321, deals with some of the problems considered by the British Committee
and makes useful comparisons with Canadian laws and practice.
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The Bankruptcy Act, which was passed in 1919, and subsequent amendments were consolidated in the Revised Statutes of
Canada, 1927, c. 11 ; it came into force on February 1st, 1928, and
was amended in the years 1931, 1932 and 1934 . The Act is
applicable to corporations, excepting building societies having a
capital stock, banks, insurance companies, trust companies, loan
companies and railway companies, There has been a wealth of
jurisprudence in respect of bankruptcy matters since 1923 .
The Winding-up Act (R .S.C., 1927, c. 213) was amended at
the 1930, 1932 and 1932-33 sessions of Parliament . Since .1923
.there has been a substantial body of jurisprudence on this Act
and the winding-up of companies.
.
An important statute passed by Parliament since . 1923 is the
Companies' Creditors Arrangement Act.17 That Act was passed
. during the depression and enables an insolvent company to avoid
or emerge from bankruptcy by composing or rearranging the
rights of its creditors and shareholders, thus retaining its value
as a going concern. Its provisions may be invoked either with
section 123 of the Dominion Companies Act or with similar
provisions in 'any of the provincial incorporation statutes . Mr.
Stanley E. Edwards of the Alberta Bar has made a significant
contribution to Canadian legal literature in his article dealing
with reorganizations under the Act.18 . The following extract .
appears in the early part of that article;
There are a number of conditions and tendencies in this country
which underline the importance of this statute. There has been over
the last few years a rapid and continuous growth of industry, primarily
manufacturing. The tendency here, as in other expanding private
enterprise countries, is for the average size of corporations to increase
faster than the number of them; and for much of the new wealth to be
concentrated in the hands of existing companies or their successors .
The results of permitting dissolutions of companies without giving_ the
parties an adequate opportunity to reorganize them would therefore
likely be more serious in the future than they have been in the past .
Because of the country's relatively small -population, however,
Canadian industry is and will probably continue to be very much
dependent on world markets and consequently vulnerable to world
depressions. If there should be such a depression it will become particularly important that an adequate reorganization procedure should
be in existence, so that the Canadian economy will not be permanently
injured by discontinuance of its industries, so that whatever going
concern value the insolvent companies have will not be lost through
dismemberment and sale of their assets, so that their employees will
not be thrown out of work, and so that large numbers of investors will

23-24 Geo . V, 1932-33, c . .36 .
Reorganizations under the Companies' Creditors Arrangement Act
(1947), 25 Can . Bar Rev. 587 .
17
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not be deprived of their claims and their opportunity to share in the
fruits of the future activities of the corporations . While we hope that
this dismal prospect will not materialize, it is nevertheless a possibility
which must be recognized . But whether it does or not, the growing
importance of large companies in Canada will make it important that
adequate provision be made for reorganization of insolvent corporations .

The Companies' Creditors Arrangement Act was considered
in several cases, particularly Montreal Trust Company v. Abitibi
Power & Paper Co. et al., [1942] 2 D.L.R . 354. Section 123 of
The Companies Act was considered not only in the Abitibi Power
case but in the following cases: Re the Hamilton Bridge Co . Ltd.,
[193914 D.L.R., 803 and In Re Eau Claire Sawmills Ltd ., [1942]
3 D.L.R., 553.
During the war a large number of companies, briefly described as "government corporations", were incorporated . They
play an important part in Canada's corporate life and it will be
helpful for those interested in company law to read an article on
them by Mr. Watson Sellar, Auditor General of Canada . 19 His
useful discussion demonstrates the tremendous benefits that may
accrue by harnessing individual enterprise, in time of national
peril, with the corporate form of organization .
While they deal with fields of law that are not exclusively
related to companies, note should be taken of the enactment in
1932 of The Unfair Competition Act, the provisions of which are
of important significance to companies doing business in Canada,
amendments to the Combines Investigation Act and the Criminal
Code in relation to companies.
This survey makes no pretense that it has referred to all the
articles dealing with company law which have appeared in the
Canadian Bar Review since 1923 .21 Lawyers, accountants and
others interested in the field are in debt to the editorial staff of
the Review and those - generally active members of the Bar who have had sufficient interest and taken the time to make
available to its readers topical and instructive papers dealing
with aspects of such an important and active part of legal work.
Those engaged in the practice of company law would doubtless wish a review of this nature to record what, happily, is a
situation reflecting credit on Canada, reducing the task and
easing the work of the corporate practitioner and making worthy
of continued praise the individuals concerned -those charged
is Government Corporations (1946), 24 Can . Bar Rev. 393, 489.

20 For instance, Mr . Nigel B . Tennant contributed an article, Dominion
Companies and the Trade and Commerce Clause (1927), 5 Can. Bar Rev.
397 .
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with the administration of the Dominion and Provincial acts
under which companies are incorporated. One testifies to the
ability, character, devotion and cooperation of these civil servants, sometimes under unusual pressure, frequently called upon
for careful and quick decisions on novel and complicated problems, and generally serving without remuneration befitting
their qualifications or comparable to the standards of reward
received by the employees of the companies at whose birth,
through 'many of whose legal adventures and at whose demise,
they perform such useful and helpful work.
It has been inferred earlier that, so long as man and his
creations endure, society and its laws will not be static . With
that dynamic which Canada must have for its growth and devel
opment, difficult problems will have to be faced by governments,
administrators and lawyers in such a vital field as company law.
Many of them will come as the result of changing economic
conditions and some because of new or altered political attitudes .
Differences of opinion will probably arise among lawyers as to
the remedy for any particular difficulty . There will be common
agreement, however, that the legal profession, recognizing its
inheritance of tradition and its recurring opportunities for guiding and developing company law, will be the wiser if its members
occasionally rest from the interesting task of assisting in the
creation and advising of companies for another purpose. From
their knowledge of the broader field of the Canadian economy
and its laws, they should be able to recognize in their early stages,
any symptoms of weakness and to cure them by self-help and
initiative. Failing that, the -cure is likely to be sought, following.
demands of people not too familiar with the- useful aspects of
corporations, by those without the profession's, training and
judgment.

