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CASE AND ~C®MMENT.
CROWN -SERVANT- INCORPORATION -IMMUNITY FROM BEING

The recent case of Gilleghan v. Minister of Healthl decided
by Farwell, J., is a decision on the questions : Will an action lie
against a Minister-of the Crown in respect of an act admittedly done
as a Minister of the Crown? Or -is the true view that the only
remedy is against the Crown by petition of right? Does the mere
incorporation. of a servant of the Crown confer the privilege of suing
and the liability to be sued? The rationale for the general rule that
a servant of the Crown cannot be sued in his official capacity is that
the servant holds no assets in his official capacity which can be seized
in satisfaction of a judgment. He holds only on behalf of the
Crown. 2 Collins, M.R ., in Bainbridge v. Postmaster-General3 said :
"The revenue of the country cannot be reached by an action against
an official, unless there is some provision to be found in the legisla~
tion to enable this to be done ."
I n the Gilleghan case the defendant moved to-strike out the
statement of claim. The Minister of Health was established by the
Ministry of Health Act- which provided, inter alia, that the Minister
"may sue and be sued in the name of the Minister of Health" and
that "for the purpose of acquiring and holding land" the Minister
for the time being "shall be a corporation sole ." Farwell, J ., decided
that the provision that the Minister may sue and be sued does not
give the plaintiff a cause of action for breach of contract against the
Minister. In Rowland and Mackenzie-Kennedy v.- Air Council,°
replied upon by Farwell, J., the Court of Appeal decided that a provision of that nature did not confer a new right of action sounding
in contract in derogation from the Crown. As the contract which
was sued upon in the Rowland case had been entered into between
Mackenzie-Kennedy and the Secretary of State for War and as there
was nothing to show .that the obligation to perform the contract
had been , transferred to the Air Council, it will be readily understood that a legislative provision that the Air Council might sue and
be sued would not render that body subject to liabilities which it
never assumed or which were never imposed upon it. it should be
' 119321 1 Ch . 86.
SUED .

'See note : (1929), 7 C .B . Rev . 473.
3 [19061 1 K .B . 178 at p . 190 .
' 9 and 10 Geo . 5, c. 21 .
(1927), 96 L .J . Ch. 470.
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noted, also, that in MackenZie-Kennedy v. Air CounciP Bankes,
L.J., said : "Instances might be given in which this provision (as to
suing and being sued) would confer a right of action against the Air
Council but it is unnecessary to consider them, as for present purposes it is sufficient to say that I entirely agree with the view of Russell, J ., in Rowland v. Air Council' when applied to tort, that the
authority falls far short of what is necessary to get rid of so well
known and so well established a constitutional rule of law as that
which I have been discussing." The facts of Rowland and MackeizZie-Kenizedy v. Air Comzcil, and the statement of Bankes, L.J .
in MackeizZie-Keni-zedy v. Air Comzcil, if considered by Farwell, J .,
did not trouble him in deciding flatly that the phrase "may sue and
be sued in the name of Minister of Health" is only for convenience
of pleading.
The plaintiff in Gilleghan v. Minister of Health contended also
that as the Minister of Health was a corporation sole an action for
breach of contract would lie. The learned judge, while appearing to
concede that mere incorporation would have enabled an aggrieved
subject to sue the Minister of Health, held that an incorporation for
a limited purpose, i.e. "for the purpose of acquiring and holding
land" does not render the Minister of Health liable for breach of a
contract. Farwell, J ., was of the opinion that the decision of the
Divisional Court, comprised of Phillimore and Ridley, JJ., in
Grahain v. Public Works Com.missionerss is still authority for the
statement that an unqualified incorporation of a servant of the Crown
confers the privilege of suing and the liability to be sued for a breach
of contract. It would appear that at least in the case of a claim
for tort the fact of incorporation makes no difference.9
Farwell, J ., in the Gilleghan case made no reference to the case
of Hosier Bros. v. Earl of Derby" decided by the Court of Appeal
seventeen years after the decision in Graha-nz v. Commissioners of
Public Works." The Earl of Derby was sued in his official capacity
" [19271 2 K.B. 517 at p. 524 .
'(1923), 39 T.L.R. 228.
[19011 2 K.B . 781 . See reference to this case by Orde, J., in Flexlume
Sign Co. v. Macey Sign Co . (1922), 51 O.L.R. 595 at p. 601 .
' See Mackentie-Kenncdy v. Air Council, [19271 2 K.B. at p. 523, where
Bankes, L.J . said : In the absence of distinct statutory authority enabling
an action for tort to be brought against the Air Council, I am of opinion,
both upon principle and upon authority, that no such action is maintainable.
The Air Council are not a corporation, and even if they were to be treated as
one, the respondent's (plaintiff's) position would not be improved . See also
Haultain, C.J ., in Johnson v. Hawhes, [19241 3 D.L.R. 539.
1° [19181 2 K.B . 671 .
Supra.
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as Secretary for State for War, a corporation sole,1= and the plaintiff
claimed, undoubtedly with the Graham case in mind, a declaration
that the defendant was liable to pay, by way of quantum meruit or
otherwise, reasonable compensation for damage done to an engine
caused by using it contrary to the terms of a hire agreement. Swinfen Eady, M.R ., with whom Scrutt6n and Duke, LJJ ., agreed, held
that the general principle that a servant of the Crown who contracts
on behalf of the Crown cannot be sued in contract was applicable .
The fact of incorporation apparently was immaterial . The question
as to whether the decision in Hosier Bros . v. Earl of Derby may
be treated as a rejection of the doctrine of the Graham case, at least
called for consideration.
Having regard to the immunity of the Crown with respect to
being sued, it is, on principle, difficult to see why the mere act of
incorporation, . either of an individual servant (as a corporation sole)
or of a group of servants of the Crown, should make any difference
as to, enabling them to be sued in their official capacity.13 In Rattenbury v. Land Settlement Board,14 Newcombe, J., was of opinion that
the defendant, a government agency, might be sued, not on the
ground that it was an incorporated body but because he was able
to find in the legislation constituting it an intention by the legislature to confer upon it the capacity to sue and be sued.
S. E. S.
WILLS-FÔRMALITIES OF EXECUTION.-The case of In re Wozciecbowiecz Estate- recently decided by the Appellate Division of the
Supreme Court of Alberta, raises again the spectre of a will declared
to be no will for lack of compliance with the formal requisites .
The facts of the case were simple . The intending testator, who
lived only an hour after the attempted execution of the defective
instrument, signed it in what appears to have been a public ward
of a hospital . There were in the same room at this time the two
subscribing witnesses, the intended sole beneficiary, and perhaps
others . It appears that the subscribing witnesses were the only
ones called . One, a fellow patient, was at the time of his subscription, (and apparently at all relevant times), in a bed at a distance
'~ See 18 and 19 Vict . C. 117. Cf . the statement of counsel for the plaintiff in the Gillegban case that the Secretary of State for War was not a
corporation .
I See D. A. MacRae in 8 C.B .D . (Out.) p. 497. See Senaple v. C.N.R.
(1924), 55 O.L.R. 189 at p. 193.
[19291 S.C .R. 52 ; [19291 1 D.L.R. 242.
1.[19311 3 W.W,R. 283 ; [19311 4 D.L.R. 585. See also Comment : (1932),
10 C.B . Rev. 55 .
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variously estimated as twelve and twenty-one feet from the bed of
the testator. The other, who drafted the will, subscribed it at a
table near the bed of the testator. This witness believes ("thinks")
that the position of the testator at the time of the subscription of
both witnesses, was such that he could not see these acts, and that
he was unable to move without assistance . This witness also believes ("is certain") that the testator was conscious of the act of
subscription. The above statement of facts is taken from the unanimous judgment of the Appellate Division . The Court accepts
what the witness "thinks" but rejects that of which he "is certain ."
The proof was in solemn form, and A. M . MacDonald, D.C.J.,
pronounced in favour of the will . His findings of fact do not appear
in the report . In the Appellate Division the appeal was allowed on
the ground that the subscriptions had not been made "in the presence of the testator." The Court was chiefly guided by Tribe v.
Tribe .z
In view of the fact that the relatively short provisions of the
sections of the Statute of Frands dealing with the execution of wills,
re-enacted with some modifications in the Wills Act and similar
statutes, have produced a considerable amount of litigation, a brief
survey of some of the decisions may not be amiss .
The Statute of Frauds3 provided that, " . . . all devises
shall be in writing, and signed by the party so devising the
same, or by some other person in his presence and by his express
directions, and shall be attested and subscribed in the presence of
the said devisor by three or four credible witnesses, or else they shall
be utterly void and of none effect ."
This section made mandatory four distinct acts : (I .) The reduction of the dispositive provisions to writing . (11 .) The affixing
of a signature by or on behalf of the testator, in the presence of
the witnesses . (III.) The attestation by the witnesses in the testa
tor's presence . (IV.) The subscription by the witnesses in the testator's presence . These legislative precepts fell for interpretation
upon the fertile soil of our common law technique in the days when
it was rich in the elements of judicial legislation and produced a
luxuriant growth of the precepts of precedent .
This comment must be confined to a brief history of the acts
defined above in (111 .) and (IV.) . It may be noted that though
(11 .) might have been made a ground of argument in the case which
we are considering, the contest centered about, and was confined to
(IV.) . It must be here noted, in anticipation of what is to come,
(1849), 1 Rob. Ecc. 755 ; 13 Jurist 793; E.R. 1210.
29 Car. 11, (1677), c. 3, s. 5 .
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that the courts, in spite of the specific reiteration and re-emphasis
of (111 .) in the Wills Act, 1837, have simply dropped it out of the
statute.
These mandates (III .) and (IV.) received considerable development and modification in the cases. that followed . By the time of
Ellis v. Smith, decided in 1754,4 it was clear that it was the testator's signature and not the will that was to be attested. This case
confirmed and settled the doctrine that for this purpose acknowledgment by the testator of his signature in the presence of the witnesses, was as effective as his, actually signing in their presence .
In 1829 came the case of White v. Trustees of the British Museum.5 Its most striking contribution to the nullification of the
Statute of Frauds was that in purporting to follow Ellis v. Smith,
it decided that the witnesses need not see the testator's signature
at all.s This case also decided that acknowledgment need not be
made to all the witnesses, present at the same time .
The process of interpretation had gone far enough, and the time
had come for a legislative -codification of such interpretative precepts
as seemed sound, and a legislative repeal of those as seemed unsound.
This was attempted by section 9 of the Wills Act,? which provided, " . . . and such signature shall be made or acknowledged
by the testator, in the presence of two or more witnesses present
at the same time, and such witnesses shall attest and shall subscribe
the will in the presence of the testator, but no form of -attestation
shall be necessary." Other clauses of this section have received
necessary modification and clarification, but those dealing with the
mandates contained in (III .) and (IV.), which are set out above,
have remained the same and have been re-enacted by the legislatures
of the provinces .
What does the Wills Act accomplish? (a) It makes it clear that
all the necessary witnesses must be present together, at the time, of
the affixing of the signature of the testator or the acknowledgment
thereof." There is a strong dictum by Lord Brougham in Casement
v. Fulton9 to, the effect that the witnesses must subscribe in the presence of each other. In Faulds v. Jackson" their Lordships decided
" (1754), 1 Ves. Jun. 11 ; 30 E.R. 205.
.
'(1629)_6 Bing. 310; 130 E.R. 1299.
'The headnote to Ellis v. Smith might justify such an interpretation of
its decision-but the case itself does not.
'7 Wm . IV & I Vict., c. 26.
OT-hereby abrogating White v. Trustees, supra, pro tanto.
(1845), 5 Moore P.C. 130; 13 E.R. 439.
xo 6
N. of C. Suppl. I .P.C.
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that this was not necessary, and Faidds v. Jackson was followed by
Goods of Webb."
(b) This enactment confirms the judge-made law that acknowledgment is as effective as, signing . It repeats the language of the
Statute of Frauds to the effect that the will must be attested, This
would not, and did not, affect the construction already made by the
courts, that it is really the act of signing, or the testator's acknowledgment of his signature that must be attested.1 2
I t seems to attempt to separate "attest" and "subscribe" by a
repetition of the auxiliary "shall ." After just prescribing a very
formal form, it winds up with the words : " . . . no form of
attestation shall be necessary ." This really means " . . . no
recital of what has come to be known as the attestation clause shall
,
be necessary.""
What is the difference' between (III .) "attest," and (IV .) "subscribe"? The statute:, in declaring "shall attest and shall subscribe"
does regard them as two distinct acts." "Attest," literally and
accurately, means "to bear witness to." "Subscribe," means "to
write under." It is safe to say that in this matter it has always
meant signing (which here as elsewhere in the law has included the
making of his mark by a marksman),'~~ and the word has not retained enough of its literal meaning so that the signature of the
witness need be below, or even in the proximity of the testator's
signature .1 s Nevertheless, in considering the purpose for which the
signatures of the witnesses were affixed, the position is very important .x'
The difference between attesting and subscribing was early recognized. In Hudson v. Parker's Dr. Lushington, is reported as
saying :
x1 (1855), Deane 1 ; 164 E.R. 483, citing Chodwick v . Palmer (accord),
(1851) (apparently unreported) .
'Goods of Ashinore (1843), 3 Curt. 756 : 163 E.R. 892 (semble) ; Hudson v.
Parker (1844), 1 Rob. Ecc . 14 ; 163 E.R. 948 ; Lloyd v. Roberts (1858), 12
Moore P.C. 158 ; 14 E.R. 871 (semble) ; In re the Goods of Gunstan, infra .
'See Byran v. White (1850), 2 Rob. Ecc. 315 ; 163! E.R. 1330 (where it
appears that even the word witnesses is unnecessary). See also Goods of
Peverett, [19023 P. 205 ; Taylor v. Pahneter, [19231 4 D.L.R. 953 .
'In Hudson v. Parker (1844), 1 Rob. Ecc. 14 ; 163 E.R. 948, Dr. Lushington interpreted this as a legislative abrogation of TYhite v. Trustees, supra on
this point.

'Harrisona v. Harrison (1803), 8 Ves. Jun . 185 ; 32 E.R. 324 ; Goods of
Ashmore (1843), 3 Curt. 756 ; 163 E.R. 892, .
"Goods of Chainney (1849), 1 Rob. Ecc. 757 ; 163 E .R . 1204 ; Roberts v .
Phillips (1885), 4 El. & BI . 450 ; 119 E.R. 162 ; Goods of Streatley, [18911 P .
172 .
"Goods of 1Vilson (1866), L .R. I P. & D. 269.
11
(1844), 1 Rob. Ecc. 14 at pp. 26 and 35 .
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I will proceed to consider the remaining part of the section, "such witnesses shall attest, and shall subscribe the will in the presence of the testator."
Here are two things which the witnesses are to do; they are to attest, and
they are to subscribe : the word "shall" is repeated; subscription alone will
not do, it will not satisfy the statute ; and it is a well established rule that
you are to give, if possible, a rational meaning to every word of a statute.
Then if "attest" means something more than subscription, what does it mean?
"To attest" is to bear witness to a fact . . . so I conceive the witnesses,
in a will bear witness to all that the statute requires attesting witnesses to
attest, namely, that the signature was made or acknowledged in their
presence . . .
If this be so, how shall a witness attest who never was cognizant of the
signature of the testator?
This was, apparently, in a fair way to become the law-that is,
the witnesses actually must attest, as the statute declared .-' In
- Hudson v. Parker, Dr . Lushington, referring to- Newton v. Clark 20
said
Sir Herbert Fust has put a less stringent construction on the words "subscribing in the presence of the testator" than I am inclined to put on the
words "signing or acknowledging a signature in the presence of the witnesses ."
But is there not a great difference in the importance of the two acts, and in
the objects they are to answer? The witnesses are to see the signature .made
or acknowledged, because they are to attest it and bear witness thereof ; the
witnesses are to subscribe in the presence of the testator for another and
different purpose-for the completion of the instrument
Another consideration may be urged in support of Dr. Lushing
ton . The Wills Act makes attestation just as imperative as subscription . It is difficult to see how one can attest that which he
has not seen and of which he was never aware.
Nevertheless in Cooper v. Bockett 2l the Judicial Committee of
the Privy Council pronounced in favour of a will where at least one
of the witnesses did not see the testator's signature at all . The
witnesses went .further ; they testified that when they signed there
were blank spaces where the signature appeared at the trial . Knight
Bruce, V .C., in considering the point of execution, addressed himself
entirely to the question of whether the witnesses were or were not
mistaken in this latter testimony . It is true that the case of Cooper
v. Backett is further complicated by the fact that. the witnesses testified that the testator acknowledged his signature in their presence,
but after they had subscribed . That would not be compliance with
"See also Dr. Lushington in Byron v. White (1850), 2 Rob. Ecc . 215 at
p. 317. And for a more modern recognition of the difference see Swift v.
Wiley, l' B. Mon . Ky:, 114 at p. 116 ; Tobin v. Heak, 79 Mdnn. 101 at p. 106 ;
89 N.W. 758; 6 C.J . 552, note 78 (a) .
'° (1839), 2 Curt. 320; 163 E.R. 425.
(1844), 4 Moore P.C. 419 ; 13 E.R. 365.
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the statute.- 2 The Judicial Committee did not believe the testimony
to the effect that subscription preceded acknowledgment, but all
this complication does not alter the essential point for the present
purpose, i .e ., that the witnesses did not see and could not be said
to have attested the testator's signature . The Judicial Committee
seemed to assume that the witnesses did not actually see the signature, (at least before subscription), and yet pronounced in favour of
the will, considering it sufficient, assuming that it must have been
on the will at the time of subscription, that they could have seen
it if they had looked .

Hudson v. Parker- could have been distinguished on the ground
that in that case the evidence showed that the testator's signature
was covered at all relevant times so that the witnesses could not
have seen it. This was not what the judicial Committee did, and
even if it had been, it is submitted that it would have just as effectively legislated the words "shall attest" out of the statute . The
point that seems to have been ignored is that the signing or acknowledging by the testator in the presence of the witnesses is not enough
to satisfy the plain words of the statute, which goes on to say "and
such witnesses shall attest and shall subscribe . . . in the presence
of the testator." The only reasonable interpretation of this would
call not only for the witnesses atonally to see the testator's signature,
but also for the testator to have the same opportunities of observing
them see his signature, as of observing them subscribe .
Of course the cases flying in the face of the statute have decided
otherwise, 24 although if the witnesses never had a chance to see the
signature, the will is not properly executed . 25 For a freak case on
this point, see Smith and Smith v . Smitb . 26 In this case the witnesses
"Moore v. King (1842), 3 Curt . 243 ; 163 E .R. 716 ; Chesline v . Hermiston, 119,281 4 D .L.R. 786; 62 O.L.R . 575 .
Supra . Cited by counsel for another point, and without any appreciation of its significance.
"Cooper v. Bockett, supra ; Goods of Huckvale (1867), L .R . 1 P . & D . 375 :
lljright v. Anderson (1884), 9 P .D . 149 ; and cf. Daintree v . Fasido (1888), 13
P.D . 102 .
'IlotP v. Genge (1844), 4 Moore P.C. 265 ; 13 E.R . 304 (below 3 Curt .
160 ; 163 E .R . 689) ; Hudson v . Parker, supra ; In re Goods of Gunstair (1882),
7 P.D . 102.
In the last case there is a dictum by Brett, L .J ., to the effect that the
witnesses attest the will and not the signature. Holker, L.J ., in directing
himself to this dictum declared that it is all one and the same thing .
There is a great deal to be said for the dictum of Brett, L.J ., from the
language of the Wills Act itself: but if it were accepted, it would upset most
of Dr. Lushington's reasoning in Hudson v . Parker, which Brett, L .J ., elsewhere in Goods of Gunstan very expressly approved ; it would also cut the
ground out from under cases like Moore v. King supra, on the one hand,
and Dahitree v . Fasulo, supra, on the other. But it would save the courts
from the imputation of having forgotten mandate (111 .) .
~` (1886), L .R. 1 P . & D. 143.
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saw the testatrix with her back to them, probably writing something,
which the Court later "presumes" to have been her signature. She
then covered up with a blotter the "attestation clause" in which her
name appeared . (The whole clause was in her handwriting.) One
of the witnesses tried to get a glimpse of what was under the blotter,
but the testatrix was obdurate and prevented this ; there was no other
signature of the testatrix. The will was admitted to probate. 27
It is perfectly absurd to say that there was any attestation of
the signature. The case is discussed by such text-writers as mention
it as being a subscription "in the presence of" the witnesses. It may
be, but the statute requires attestation in the presence of the testator, in exactly the same language that it requires subscription .
Appreciation of , this seems to have died with Dr.. Lushington?$
To come to mandate (IV.) and the case referred to at the beginning of this paper. What is subscribing in the "presence"? Mere
unsentient immediate proximity is not sufficient to constitute presence, 29 nor is immediate proximity necessary to constitute presence,
and the testator does not ,actually have to see the act of subscription .
It is sufficient if the position of the testator was such that he
could have seen if he had wished to look, even through a window,3°
and it is also sufficient if the testator, though blind, was in such a
position that he could have seen had he had sight.3" It is also clear
that if the testator was not in the immediate proximity of the subscribing witnesses, and if his position was such that he could not,
without moving, see the subscription, and was unable to move, the
subscription 'was not made in his presence and the will will not be
probated .32 The result is the same, if in the above case, although
able to move into a position from which he could see, there is no
evidence that he did so move. 33 Now suppose the testator was in
For other cases where the testator's signature was in the "attestation
clause," see Goods of Walker (1862), 2 Sw. & Tr. 354 ; 164 E.R. 1033 ; Goods
of Pearn (1875), 1 P.D . 70.
' The writer of this note is aware that so confirmed has become the confusion of the terms "attest" and "subscribe" that few will agree with his conclusions on this matter. And it may well be that the Wills Act was too am
bitious for failing humans to have adhered to; one is reminded of the dictum
attributed to Salon, who when asked whether he had given the Athenians the
best possible laws, replied, "Yes, assuredly the best that they could possibly
endure." The courts, in construing the Wills Ad,, may have had something
like this at the back of their minds.
" Right v. Price (1779), 1 Doug. 241 ; 99 E.R. 157.
'Shires v. Glascock (1687), 2 Salk. 688; 91 E.R . 584; Casson v. Dade
(1781), 1 Bro. C.C . 99 ; 28 E.R . 1010.
Goods of Piercy (1845), 1 Rob. Ecc. 278 ; 1.63 E.R . 1038.
'Doe v. Manifold (1813), 1 M. & S. 294; 105 E.R . 110; Goods of Colman
(1842), 3 Curt . 118; 163 E.R . 674; Carter v. Seaton (1901), 85 L.T . 76
(semble) ; Betts v. Gannel (1903), 19 T.L .R . 304.
°' Norton v. Blaxett (1856), Deane 259; 164 E.R. 569.
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the immediate proximity (same room), and in such a position that :
(a) he could see, the will is good ;" (b) he could not see without
moving, but was able to move . The will is good.
This brings us to the last and most difficult case. The testator,
though in the immediate proximity of the subscribing witnesses,
was unable to move into such a position that he could see them
subscribe . (It is probably immaterial that he later saw the completed subscription because although the courts legislated "or
acknowledge" into the statutory provision that the testator shall
sign in the presence of the witnesses, they have refused to do the
same with respect to the requirement that the witnesses shall subscribe in the presence of the testator.) :";
In Newton v . CIark*"7 the testator was unable to see because of
a bed curtain intervening (we are left in the dark as to the physical
capacity of the testator to remove the curtain) . Sir Herbert Jenner
Fust pronounced for the will. Ten years later in Tribe v. Tribes
he pronounced against a will on somewhat similar facts. Some textwriters, as the Alberta Court points out, (without committing itself
as to the soundness of the distinction), have attempted to reconcile
these two decisions by stating that the testator could have seen in
Newton v. Clark . There may be some justification for this in the
latter part of the opinion of Sir Herbert Jenner Fust in Tribe v.
Tribe, as reported in 13 Jurist, but the language there reported
differs from the language of the other reports and could be at best
Sir Herbert Jenner Fust's impression of the case after a lapse of
ten years. And it seems a bit dangerous to bear down too heavily
on the exact words attributed by the reporters to the courts of those
days."
It is further clear from an examination of the report of Tribe
v. Tribe in 13 Jurist, that the case does not entirely depend on lack
of execution . There was a great deal of evidence carefully reviewed
" A fortiori from Shires v. Glascock, supra; Casson v. Dade, supra .
Newton v. Clarks supra, at least goes this far. Probably the case is a
fortiori from Shires v. Glascock, supra ; and Davy v. Smith (1693), 3 Salk.
375; 91 E.R. 592. There appears to be no case directly in point.
'Casement v. Fulton (1345), 5 Moore P.C. 130 ; 13 E.R. 439 ; Hind-inarsh
v. Charleton (1561), 8 H .L.C. 160; Betts v. Gannel (1903), 19 T.L.R . 304.
°7 Supra.
' (1349), 1 Rob. Ecc. 755; 13 Jurist 793 ; 163 E.R. 1210.
"Cf. Willis, C.J., in Ellis v. Smith, 1 Ves. Jun . 11 at p. 13, where that

learned judge is reported as saying: "Notwithstanding the obiter dicta which
in many cases were nunquam dicta, but barely the words of the reporters,
for upon examination I have found many of the sayings ascribed to that
great man Lord C.J. Holt, were never said by him ." The content of this
passage makes it extremely unlikely that it is a nunquam dictum . And from
the treatment of Tribe v. Tribe by these text-writers, it is doubtful if they
are basing their distinction on the report in 13 Jurist.
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by the Court, from which the inference of duress was almost irresistible.4 o
After reviewing this evidence, Sir H . J . Fust is reported as saying : "I should have great difficulty in supporting an act of this
kind ." He then goes on to consider the evidence of execution, and
concludes that the statute has not been complied with. There were
really two things to block the testatrix seeing the witnesses subscribe :
(1) her helpless position in the bed, (2) the curtain, i.e., she would
have to turn (which she could not do), and then remove the curtain
(which she could not do) . Also it must be noted that whether or
not lack of "presence" is merely an alternative ground for decision,
the presence of such strong evidence of duress would be very influential in inducing the Court to construe "presence" more strictly than
in a case where the instrument really expressed the testator's will,
and it would be a frustration of his wishes,' to insist on a stricter
interpretation of the word - "presence ."
In Doe dem . Violette v. Thereiau,41 not cited in the principal case,
there was the same sort of a double ground for pronouncing against
the will . The only difference between the Tribe case and the New
Brunswick case is that the other half of the New Brunswick case
disclosed lack of testamentary capacity rather than duress . The
New Brunswick Court pronounced against the will on both grounds.
Carter v. Seaton,42 cited in the principal case, is too obscurely
reported to be of much assistance on the point. The case is really
not our present problem, because the witnesses subscribed in another
room, furthermore the case involved both the points of signing or
acknowledging by the testator and subscription by the witnesses,
and it is impossible to say which defect weighed more strongly on
the single judge in pronouncing against the will, or whether it was
the combination of both, neither one of which might have been
sufficient if standing alone.
Brown v. Skirrow,43 also cited in the principal case, was decided
on the ground that the testator did not sign or acknowledge in the
presence of both witnesses present at the same time, so it is a case
on mandate (II .), supra. The lack of "presence" was due to absorption in other business by the second witness at the time of the signature of the testator and the first witness. The opinion, however,
"The report in 163 E.R . 1210 contains no statement on this point
at all. I have been unable to obtain 1 Rob. Ecc. 755 . But writers who cite
the case from that report seem to be innocent of any knowledge that the
point of duress was involved in the case.
(1877), 17 N.B .R. 389.
(1901), 17 T.L.R. 671 ; 85 L.T.R. 76 .
(1901), 71 L.J .P . 19 ; [1902:1 P. 3 at p. 7.
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contains an important clue as to its underlying reason . Gorell
Barnes, J ., said : "In some cases it would be most unfortunate that
such a result [invalidity] should arise, but happily, in the present
instance it is not very serious, because the earlier will is much to
the same effect as the later one . (The Wills Act is very precise, and
must be applied with strictness .)"
The Court in the principal case quoted as much of this present
quotation as is here set forth in brackets . It is fairly clear that the
words which are italicized should be considered with the following
generalization, as they show that the dictum must be read with and
qualified by the exigencies of the particular case which was in some
respects unique .14 It is submitted that the words of the Act are
not very precise . Nor have they been applied with strictness, as
Cooper v. Bockett' and cases in accord show. These considerations
lead to a doubt if the statement by Gorell Barnes, J ., sheds great
illumination on the state of the law.4
While this examination may show that the Alberta Court was
not driven to reach the result it reached by the decisions which had
preceded it, nevertheless the decision, though perhaps a little strict
on first consideration, is in perfect accord with the opinion of most,
if not all, of the English text-writers, and with the expressions of
dicta of the English and Canadian Courts. In the States of the
Union, the authorities are divided
The point is one of those difficult ones that arise in construing
an ambiguous word of a skeletal statute. The translation of this
extremely vague word, "presence," as being equivalent to physical
possibility for visual observation, where the testator has power of
sight, which has been many times expressed in dicta, and uniformly
repeated by text-writers, becomes actually confirmed by the decision
in this case.4" The'arguments on the issue of this or a less stringent
G

"Re I-Palterhouse Estate (1922), 65 D.L.R. 670, a case very similar as
to execution, Widdifield, Co. Ct. J., reached the opposite result. But see
Rose v. Bouck (1908), 2 Alta. L.R. 263, in accord with Brown v. Skirrow.
Supra.

"° In In re Goods of Gunstan, supra, Brett, L.J., refers to the Wills Act, as
having "no elasticity." This is not quite the same as saying that it is precise ;
a careful reading of the cases will, it is submitted, indicate that the Act has
received quite its share of tortion . In McNeil v. Cullen (1905), 35 Can .
S .C.R. 510, the Supreme Court of Canada quotes this dictum of Brett, L.J.;
nothing turned on this in the Supreme Court of Canada, which merely refused
to say that the evidence on the point of acknowledgment was so strong as to
justify a reversal of the judgments below (see 36 N.S.R. 482) .
"Graham v. Graham (1849), 10 Ired. (N.C.) 219 (semble accord) ; Riggs
v. Riggs (1883), 135 Mass. 283 (contra) . See Cyc ., vol . 40, p. 1124, note 67.
'"But, as was pointed out at the beginning of this comment, the Alberta
Court treated the facts of this case as disclosing that the testator was not
otherwise conscious that the act of subscription was taking place. Because
of this it might well be argued that the case does not go as far as here stated .
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construction are almost equally divided, but it is fairly clear that
the present state of the law owes its existence largely to the vagaries
of our reporting system, when some reports print a case in full and
others do not, it is, to be expected that misunderstandings and
occasional contradictions ,should occur .
It does seem strange that our courts should have been so disregardful of the statutory mandate (111 .) requiring attestation in the
presence of the testator, and so regardful of the statutory mandate
requiring subscription in the presence of the testator, but at least
in Alberta, after this case, the law can be said to be quite clear on
these points .
Nevertheless, . although something less may suffice, all prudent
persons who have charge of the execution of wills will compel the
testator and his witnesses to adopt one of the institutions of modern
football, and go into a "huddle" over the testamentary paper while
the formal ceremony of signing or acknowledging by the testator
and subscribing by the witnesses is being performed.
It is also wise to have the testator declare that the paper is his
will (or codicil), to have three witnesses sign in the presence of each
other as well as in the presence of the testator, and to have the
testator not only sib but also affix a seal. The addresses of the
witnesses should also be included . These things cannot impair a
will, and each of them is probably a formal requisite in some one
or more of the States of the American Union, and any Canadian
testator may die owning realty in such a state, 49 or may die there
domiciled ; and Lord Kingsdown's Act and similar statutes, which
are limited in their application to personalty, stop at the borders
of the jurisdictions in which they have .been enacted . Or any testator or testatrix may not possess, or may lose, his or her British
nationality, or may have, as many do, both American and British
nationality ; and while such a person could here be treated as all
British (and so within Lord Kingsdoz¢m's Act), he could be treated
as all American (and so not within Lord Kingsdown's Act), should
he die while in the United States .- Some of these steps would be
The principal case is perhaps further weakened by the fact that, although
the witnesses subscribed in the same room with the testator-it was (perhaps)
a large room, and the Court might construe presence more strictly in such a
case than in one of which the ceremony was performed in a small room.
"At least the proceeds of which (even in such of the states as prohibit
the acquisition through death by aliens) could be removed by the beneficiary .
See Convention of October 21, 1921, signed at Washington, providing for
accession by Canada to the Real & Personal Property Convention of March
2, 1899, Dominion of Canada Treaty Series No. 10, 1922.
"See the Canevaro Case (Tribunal of the Permanent Court of Arbitration), (1912), Scott Hague Court Reports, 1916, p. 284 (English translation)
and p. 522 (French text) . See also U.S. (Alexander Tellech) v. Austria and
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an advance on the ordinary practice in executing wills, and would
take care of the more usual unusual cases . ' Cases sometimes arise
in which the testator died domiciled in a Civil Law jurisdiction .
\lost of these jurisdictions attempt to determine the formal validity
by the law of the testator's nationality, which law may refer the
matter back to the domicii .'~z
University of Alberta .

M . AI . MACINTI'RE .

CONDITIONAL SALE-MOTOR CAR-FORFEITURE-ExciSE Ac rOFFENDER NOT OWNER . The case of The King v. Krakowec et al,'
is of considerable interest in view of the effect of the decision on sales
of vehicles under conditional sales agreements .
Briefly the facts were as follows . An auto truck sold by a dealer
to the defendant under a conditional sales agreement which was subsequently assigned by the conditional vendor to a finance company
was seized by the Crown on the ground that at the time of the seizure
the vehicle was being used by the defendant Krakowec for the pur-

pose of removing spirits unlawfully manufactured, contrary to the
provisions of section 181 of the Excise Act .û Subsequently, the
defendant Krakowec was duly convicted of having in his possession

a quantity of spirits of unlawful manufacture . Acting under section
125 of the Excise Acts the finance company, claiming to be the legal

owners of the truck, sought its release or in the alternative payment
of the sum of $672 .55 which was outstanding at the time under the
conditional sales contract .
In view of the claim of the finance company the automatic forfeiture of the truck was avoided, and the Crown then laid an information under the Act praying for . forfeiture . The action was tried,
`without evidence being adduced, on a statement of facts admitted
by counsel for both sides .
By agreement, the issue was put in the
form of the following question : Is the vehicle liable to forfeiture,

notwithstanding that the legal owners of the vehicle in question had
Hungary. United States, Austria and Hungary, Tripartite Claims Commission (1928) . Decisions and Opinions Docket No. 2 .
"'Wills made in English form are good in the Province of Quebec . See
Articles 842 and 851 of the Quebec Civil Code . A will may also be good in
Quebec if good by the law of the place of execution, see Article 7. See also
Ross v . Ross (1893), 25 Can . S .C.K . 307 .
`'= For an excellent discussion of this Renvoi tangle, see an article entitled
Renvoi and the Succession to Moveables, by J . D . Falconbridge, in 46 Law (?.
Rev . 465 and 47 Law Q . Rev. 271 .
'[19321 1 D .L.R . 316.
_ R.S .C . 1927, c . 60.
' Snpra .
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prior. to the said seizure no notice or knowledge of, the illegal use
which was being made of the vehicle by the defendant Krakowec
at the time of its seizure?
Section 181 of the Excise Act- provides a penalty for the sale,
purchase or possession of any spirits unlawfully manufactured or
imported whether the owner thereof or not, and further provides
that "all spirits so unlawfully manufactured or imported wheresoever they are found, and all horses, vehicles, vessels, and other appliances which have been or-are being used for the purpose of removing
the same shall be forfeited to the Crown, and shall be dealt with
accordingly ."
The problem for determination therefore resolved itself into the
ascertainment of the effect of section 181 on the rights of the legal
owners of the vehicle who had, by the statement of facts admitted,
no notice or knowledge of the illegal use of the vehicle prior to its
seizure.
Before the learned trial judge, Audette, J., in the Exchequer
Court when the information was heard, counsel for the defendant
finance company founded his case on the premise that the statute - is
"not so clear as to bring manifestly within its ambit innocént third
parties who have no knowledge of the illegal use which was being
made of it." In support of this view were cited the cases of Forget
v. Forget and Géneral Motors Acceptance Corporations and In re
Excise Act." In the latter case, Galt, J ., of the Manitoba King's
Bench, thought that the language of the statute if strictly interpreted
involved unfair consequences which Parliament could not have
intended unless expressly stated, and he, therefore, held that when
goods seized under the Excise Act" ,belonged to an innocent third
party who duly claimed them, the Crown is not entitled to forfeit the
goods . The decision of Audette, J ., was therefore given in favour
of the defendant.
'
An appeal was taken by the Crown and the judgment of the
Supreme Court of Canada was delivered by Rinfret, J., who pointed
out that a contrary view had been expressed in the cases of Rex v.
Martcb," a case under the Ontario Temperance Act, and also in
McDonald v. Clarke .9 After an examination of the Excise Act it
was held by the Court that the nature of the proceeding is in rem .
This view is substantiated especially in section 125 of the Act which
' Supra .
1' (1928), 67 Que. S.C. 78.

® .01929] 4 D.L.R. 154.
Supra.
' (1926), 46 Can. C.C . 192.
'(1899), 22 N.S .R. 110.
20-G .B .R .-VOL. X.
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provides that all goods seized shall be forfeited "unless the person
from whom they are seized or the owner thereof" gives notice of his
claim . It is pointed out that the automatic condemnation is against
the thing seized, and that the right of objection is given both to the
owner and the person from whom it was seized . , Forfeiture results
regardless of whether the owner was the offender. Finally the Court
held that the words of the section must be given their ordinary meaning and that the wording of the enactment should be adhered to.
The appeal of the Crown was therefore allowed and the vehicle was
accordingly forfeited .
In view of the wide extent to which vehicles and all kinds of
goods are sold in modern business under the conditional sales plan,
the decision would seem to be a hardship in that it virtually makes
the conditional vendor or legal owner an insurer that the vehicle
will not be put to a use which is prohibited by the Excise Act.°
It certainly would seem that at the time the Excise Act was enacted
by Parliament the recent development and constant user of conditional sales were not foreseen, and could not possibly have been
contemplated . On the other hand, as was pointed out by Rinfret,
J .,1l cases of unusual hardship may be dealt with under section 133,
sub-section 2 of the Excise Act,"-' which gives the Governor-General
in Council full authority to act as provided by section 91 of the
Consolidated Revenue and Audit Act,- for the remission of forfeitures . This authority would however be exercised very .sparingly .
In view of the divergent opinions held and expressed in the
previous cases and, in view of the fact that it is the first time the
point has been brought up before the Exchequer Court and from
there to the Supreme Court of Canada, the decision is one which is
of general interest to the profession at large.
Ottawa.
3° Supra.
`1 [19321

1 D .L.R . 316 at p. 323 .
Supra .
R .S.C. 1927, c . 178 .

E . H . CHARLESON .

